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BRIBPS  AND  TRANSCRIPTS. 

The  attention  of  the  Bar  and  others  is  called  to  the  facilities 
of  our  printing  department  for  executing  promptly  orders  for 
Briefs,  Transcripts,  and  similar  work  in  the  best  style  and  in  the 
XDOst  perfect  manner.  Having  recently  made  large  additions  of 
new  type,  together  with  our  improved  steam  presses,  we  are 
enabled  to  execute  orders  of  any  magnitude  in  the  shortest  time 
possible. 

We  give  special  attention  to  proof-reading  and  the  filing  of 
Briefs  and  Transcripts  when  orders  are  received  from  the  in- 
terior. 

An  inspection  of  our  work  is  invited,  and  orders  respectfully 
solicited.    Address 

W.  T.  RAGGETT  ft  CO., 

538  Sacramento  Street, 
Sam  Francisoo. 


Ourrent  Topics. 

SUPREME  COURT  OF  THE  UNITED  STATES. 

October  Term,  1881. 

Rule  32. 

Writs  of  error  and  appeals  under  Section  6  of  the  Act  of  March 
3, 1875. 

1.  Writs  of  error  and  citations  under  Section  5  of  the  Act  of 
March  3,  1375,  ''  to  determine  the  jurisdiction  of  the  Circuit 
Courts  of  the  United  States,  and  to  regulate  the  removal  of 
causes  from  the  State  Courts,  and  for  other  purposes,"  for  the  re- 
view of  orders  of  the  Circuit  Courts  dismissing  suits,  or  remand- 
ing suits  to  a  State  Court,  must  be  made  returnable  within  thirty 
days  after  date,  and  be  served  before  the  return  day. 

2.  In  all  cases  where  a  writ  of  error  or  appeal  is  brought  to 
this  Court  under  the  provisions  of  such  Act,  it  shall  be  the 
duty  of  the  plaintiff  in  error  or  the  appellant  to  docket  the  cause 
and  file  the  record  in  this  Court  within  thirty-six  days  after  the 
writ,  or  the  taking  of  the  appeal,  if  there  shall  be  a  term  of  the 
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Court  pending  at  that  time,  and  if  not,  then  daring  the  first  ten 
days  of  the  next  term.  If  default  be  made  in  this  particular,  pro- 
ceedings to  docket  and  dismiss  may  be  had  as  in  other  cases. 

3.  As  soon  as  such  a  case  is  docketed  the  record  shall  be 
printed,  unless  the  parties  stipulate  to  the  contrary,  and  file 
their  stipulation  with  the  clerk. 

4.  All  such  cases  will  be  advanced  on  motion,  and  heard  under 
the  rules  applicable  to  motions  to  dismiss. 

5.  When  a  writ  of  error  or  appeal  has  already  been  brought, 
or  may  hereafter  be  brought  oefore  this  rule  takes  enect, 
the  defendant  in  error  or  the  appellee  may  docket  the  cause 
and  file  the  record  without  waiting  for  the  return  day,  and  move 
under  this  rule. 

6.  In  all  cases  where  a  period  of  thirty  days  is  included  in  the 
times  fixed  by  this  rule  it  shall  be  extended  to  sixty  days  in  ^ 
writs  of  error  and  appeals  from  California,  Oregon,  and  Nevada. 

7.  The  rule  shall  take  effect  from  and  after  the  first  day  of 
May  next. 

EguiTT  BuLE  94. 

Every  bill  brought  by  one  or  more  stockholders  in  a  corpor- 
ation against  the  corporation  and  other  parties,  founded  on 
rights  which  may  properly  be  asserted  by  the  corporation,  must 
be  verified  by  oath,  and  must  contain  an  allegation  that  the 

Elaintiff  was  a  shareholder  at  the  time  of  the  transaction  of  which 
e  complains,  or  that  his  share  had  devolved  on  him  since  by 
operation  of  law,  and  that  the  suit  is  not  a  collusive  one  to  con- 
fer on  a  Court  of  the  United  States  jurisdiction  of  a  case  of 
which  it  woidd  not  otherwise  have  cognizance.  It  must  also 
set  forth  with  particidarity  the  efforts  of  the  plaintiff  to  secure 
such  action  as  ne  desires  on  the  part  of  the  managing  directors 
or  trustees,  and,  if  necessary,  of  the  shareholders,  and  the 
causes  of  his  failure  to  obtain  such  action. 


THE  BAB. 

The  following  is  a  portion  of  a  response  to  the  toast  *'  The 

Bar  of  the  State,"  made  by  Hon.  Henry  W.  Palmer,  at  a  dinner 

given  to  Attorney-General  Brewster. 

Mr.  Chairman :  If  the  mysterious  body  known  as  the  Coni- 
mittee  on  Toasts,  of  which  the  outward  and  visible  sign  is  my 
valued  friend,  Bichard  Yaux,  Esq.,  had  given  me  the  State  of 
the  Bar  instead  of  the  Bar  of  the  State  it  would  have  been  easier. 
I  might  have  said  that,  as  a  rule,  the  State  of  the  Bar  is  impecu- 
nious, but  happy.  So  far  as  I  know,  the  members  are  religiously 
realizing  the  old  saying,  that  lawyers  work  hard,  live  well,  and 
die  poor. 
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There  are  occasions  when  the  Bar  arises  to  altitudes  of  hilari^. 
This  is  one  of  them.  If  I  am  competent  to  judge  that  portion 
of  the  Bar  represented  by  the  highly  impoiiAnt  fraction  now 
present,  it  will  soon  be  comfortably  if  not  hilariously  happy,  if 
the  cellars  of  the  Aldine  hold  out  and  the  Committee  on  Liquids 
are  the  kind  of  men  I  take  them  to  be.  But  my  toast  is  the  Bar 
of  the  State.  If  obituary  reminiscences  are  expected  I  might 
coincide  with  a  German  friend  of  mine  who  is  a  lawyer.  Me 
was  asked  on  the  thirtieth  of  May,  being  Decoration  Day,  if  he  in- 
tended to  assist  in  decorating  the  graves  of  the  soldiers,  and 
said:  "  No,  sir;  dose  persons  whose  graves  I  wish  to  decorate 
are  not  det  yet.' '    I  sympathize  with  the  sentiment. 

When  that  patriot  and  reformer,  Jack  Cade,  got  up  his  com- 
mittee and  undertook  to  reform  England,  he  promised  to  have 
seven  half-penny  loaves  sold  for  a  penny,  that  a  three-hooped 
pot  should  have  ten  hoops,  and  that  it  should  be  felony  to  dnnk 
small  beer.  The  first  practical  suggestion  toward  earring  out 
this  patriotic  plan  came  from  a  compatriot  sumamed  Dick,  who 
said:  "The  nrst  thing  we  do  let's  kill  all  the  lawyers."  To 
which  Cade  promptly  responded:  "That  I  mean  to  do."  He 
foiled  in  his  benevolent  intentions,  and  ever  since  the  lasers 
have  not  been  especial  favorites  with  reformers  of  the  Jack  Cade 
school. 

They  are  charged  with  being  conservative,  plainly,  old  fogies. 
To  some  extent  the  charge  is  true,  but  their  conservatism  is 
bom  of  the  wisdom  of  experience,  and  not  of  the  prejudice  of 
ignorance* 

The  lawyers  are  supposed  by  many  good  people  to  be  very 
well  satisfied  with  themselves.  They  are;  but  their  egotism  is 
the  fruit  of  centuries  of  successful  conflict  in  every  forum  where 
human  wrongs  have  needed  vindication  or  human  wrongs  have 
sought  redress. 

There  never  has  been  a  criminal  charged  with  so  black  a  crime, 
or  so  howled  at  by  the  million-throated  voice  of  public  clamor, 
as  to  be  unable  to  find  some  lawyer  with  courage  and  chivalry 
enough  to  brave  all  and  stand  hj  his  side,  exercising  his  best 
gifts  of  eloquence,  tact,  and  learning,  to  give  him  the  benefit  of 
hiws  made  to  protect  innocence  and  to  insist  upon  a  fair  trial 
according  to  law,  and  to  shield  him  from  a  punishment  other 
than  such  as  the  law  prescribes. 

From  Louis  the  xVl,  who  wasted  the  substance  of  his  king- 
dom, and  danced  and  sang  while  his  people  starved,  down  to 
the  wretched  monster  whose  devilish  desire  for  notoriety  led 
him  to  send  to  an  untimely  grave  as  gQod  a  man  as  God  ever 
made,  and  to  clothe  a  nation  in  the  hateful  insignia  of  inconsol- 
able grief,  no  criminal  has  ever  gone  undefended  in  a  Court  of 
Jtuttice  if  he  asked  for  counsel.  To  egotism  and  conservatism, 
I  add  courage  as  amohg  the  lawyer's  qualities.  From  Tronchet 
to  ScoviUe  uie  line  is  unbroken. 
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Supreme  Court  of  California. 


Depabtment  No.  2. 


[Filed  February  17,  1882.] 

No.  10,666. 

PEOPLE,  Eespondent,  vs.  TATLOB,  Appellant. 

OBiinMiJj  L^w — ^Dtzmq  Declab^ttons— Eyidknos — Jubt.    The  Court  pass 

on  the  admissibility  of  a  dyiog  declaration.    As  to  the  weight  and 
credit  to  which  it  is  entitled,  tibe  jury  alone  are  to  determine. 

Id. — Homicide — Witness.  Upon  the  trial  of  a  person  charged  with  homicide, 
dying  declarations  of  deceased  are  admissible  only  to  those  things  to 
which  he  would  have  been  competent  to  testify  if  sworn  as  a  witness 
in  the  cause. 

Id.  Dying  declarations  must  relate  to  facts  only  and  not  to  mere  matters  of 
opinion  or  belief. 

Id.  Dying  declarations  should  always  be  received  with  the  greatest  caution, 
and  too  much  care  cannot  be  observed  by  the  Court  in  scrutinizing  tlie 
primary  facts  upon  which  their  admissibility  is  grounded. 

Id.  If  it  appear  in  any  mode  that  there  was  a  hope  of  recovery,  however 
faint  it  may  have  been,  still  liugering  in  the  breast  of  dedarant,  his 
dying  declarations  are  inadmissible. 

Id.  The  belief  in  impending  death,  need  not  be  proved  by  an  express  state- 
ment by  declarant  to  that  effect;  it  is  sufficient  if  it  appears  from  aay 
circumstance,  or  from  all  the  circumstances  of  the  case  taken  together, 
that  such  belief  actually  existed. 

Id.  In  this  case,  HM,  the  circumstances  did  not  show  that  the  declarations 
of  deceased  were  made  under  a  sense  of  impending  death. 

Id.    Dying  declarations  are  restricted  to  the  circumstances  of  the  death. 

Id. — Bes  GssTiB — Asoument.  A  witness  testified:  Deceased  sent  his  boy 
for  the  bottle  (said  to  contain  poison)  when  we  were  there  (at  h& 
bedside),  and  told  him  to  tell  Taylor  (defendant)  to  come,  that  he 
wanted  to  see  him.  The  boy  went  and  brought  the  bottle  with  him; 
■(  he  asked  him  if  he  had  seen  Mr.  Taylor.  He  said,  yes.  Defendant 
objected  to  the  -evidence  as  incompetent  and  not  the  dying  declaration 
of  deceased.  Held,  the  evidence  was  admissible  as  part  of  the 
res  gestcB.  Held,  further,  that  if  the  prosecution  ai^ed  to  the  jury 
that  defendant  received  the  message  and  did  not  come  to  see  deceased 
it  would  be  a  misstatement,  as  there  was  no  evidence  that  defendant 
received  the  message;  and  if  the  Court  refuised  to  check  counsel,  error 
would  follow. 

Cobonek's  Inquest — Statements  of  Defendant  —  Witness.  Evidence  of 
voluntary  statements  made  by  defendant  at  the  Coroner's  inquest, 
not  reduced  to  writing,  are  admissible  upon  his  trial  for  the  homicide. 
The  accused  is  not  a  '*  witness  *'  whose  testimony  at  such  inquest  is 
required  to  be  reduced  to  writiog. 

New  Tbial — Minutes — Evxdenob — Appeal.  The  bill  of  exceptions  did  not 
purport  to  set  forth  all  the  evidence.  It  appears  from  the  minutes 
which  are  part  of  the  record  (1207,  Penal  Code),  that  witnesses  were 
called  and  examined  on  the  trial,  do  part  of  whose  evidence  appeared. 
The  bill  did  not  show  that  defendant  mo'^ed  for  a  new  trial  on  the 
ground  of  insufficiency  of  the  evidence.  Held,  such  ground  could  not 
be  considered  upon  appeal. 
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Appeal  from  Superior  Ooort,  Yolo  County. 

J?aS  and  Oraig^  for  appellant. 
AUomey-Oeneral  Hart,  for  respondent. 

Thobnton,  J.,  delivered  the  opinion  of  the  Court. 

The  defendant  was  indicted  for  the  murder  of  Bobert 
Benham^  tried,  found  ^iltj  of  murder  in  the  first  degree, 
and  sentenced  to  imprisonment  in  the  State  Prison  for  the 
term  of  his  natural  life.  He  moved  for  a  new  trial,  which 
was  by  order  of  the  Court  denied,  and  he  prosecutes 
this  appeal  from  the  judgment  and  order. 

The  principal  question  to  be  considered  in  this  case,  re- 
lates to  the  admission  of  the  dying  declaration  of  the  de- 
ceased. The  bill  of  exceptions  state  the  evidence  of  Craig, 
Beardon,  and  the  Milsaps,  as  to  these  declarations. 

Thornton  Craig,  called  for  the  prosecution,  testified  that  he 
was  a  physician  and  surgeon.  JSiiew  deceased  in  his  life- 
time and  saw  him  dead;  was  called  to  attend  deceased  about 
seven  o'clock  on  the  morning  of  the  fourth  of  January,  1880; 
found  him  abed  in  spasms,  which  were  frequent,  occurring 
at  short  intervals;  mat  he  remained  with  deceased  about 
half  an  hour,  and  then  went  to  his  office  for  some  medicine; 
he  was  not  gone  more  than  fifteen  minutes,  and  when  he  re- 
turned he  found  him  (Benham)  dead.  That  deceased  had 
but  one  severe  spasm  while  he  was  there;  the  others  were 
liffht.  No  one  was  present  when  he  first  went  into  the  room 
where  deceased  was;  saw  Charley  Beardon,  Mr.  Milsap,  and 
his  boy  come  in;  these  persons  remained  with  him  when  he 
went  to  his  office  for  medicine.  From  the  symptoms  before 
death,  and  the  appearance  after  death,  and  the  result  of  the 
poit  myrtem,  the  witness  was  of  opinion  that  deceased  died 
from  strychnine- poison.  He  had  a  conversation  with  the 
deceased  when  visiting  him.  Deceased  said  when  witness 
was  giving  him  the  medicine,  "that  he  would  take  it,  but  I 
could  not  save  him."  He  made  use  of  the  expression  "that 
I  could  not  save  him,"  more  than  once  when  1  was  going  to 
relieve  or  help  him.  When  he  came  out  of  the  severe  spasm, 
he  said  '*  he  could  not  stand  another."  His  manner  was 
quiet  and  serious;  he  was  very  sick  at  the  time.  When  I 
went  into  the  room  deceased  told  me  he  was  poisoned  by 
strychnine.  He  said  so  more  than  once.  That  witness'  best 
recollection  is  that  he  said  when  he  came  out  of  the  severe 
spasm,  "If  I  have  another  one,  it  will  carry  me  off."  He 
said  this  about  five  minutes  before  witness  left  to  go  to  his 
office  for  medicine.    He  had  said :  "  Well,  boys,  I  have  been 
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a  faithful  old  blacksmith  to  you,  but  they  have  got  me  this 
time."  Witness  did  not  tell  deceased  whether  he  thought  he 
would  set  well  or  not.  There  was  nothing  in  his  conduct 
that  inoicated  that  he  thought  he  was  going  to  die,  outside 
of  what  he  said,  as  above  stated.  He  did  not  appear  to  be 
very  sick,  until  after  he  had  the  severe  spasm,  [between  the 
spasms  he  would  converse.  At  the  time  he  said  he  was  a 
faithful  old  blacksmith,  he  was  apparently  resting  well. 
Persons  were  holding  him  nearly  all  the  time  after  they  came 
in.  He  made  a  statement  to  me  regarding  the  cause  of  his 
death.  It  was  made  shortly  after  I  went  in  and  between  the 
light  spasms.  It  was  made  before  the  declarations  above 
given.  The  witness  was  here  asked  what  was  the  statement 
made  to  him  regarding  the  cause  of  his  death.  He  answered 
as  follows : 

"When  I  first  went  into  the  room  I  asked  him  what  was 
the  matter  with  him  ?  He  told  me  that  he  had  been  poisoned 
by  strychnine.  I  asked  him  where  he  got  it,  and  he  told  me 
in  the  shop,  out  of  a  bottle,  and  then  he  made  one  of  these 

remarks  that  I .     Well,  I  asked  him  then,  who  put  the 

poison  there?  he  told  me  it  was  Taylor.  I  asked  him  if  there 
was  any  difficulty  between  him  and  Taylor?  He  hesitated  a 
moment  and  said:  'Well,  I  told  him  a  short  time  ago  that  he 
couldn't  board  here  any  longer.'  I  asked  him  if  he  had  left 
any  in  the  bottle;  he  said  he  did,  and  told  me  where  it  was 
in  the  shop.  I  a^ed  him  if  he  could  not  send  for  it.  He 
said  he  could.  I  called  his  boy,  and  he  told  him  where  he 
could  find  it  in  a  box  upon  the  forge.  He  spoke  as  if  he 
would  like  to  see  Taylor.  I  believe  he  told  the  boy  that  he 
wanted  to  see  Taylor,  or  to  tell  Taylor  to  come,  and  after- 
wards he  said :  'Well,  boys,  I  have  been  a  faithful  old  black- 
smith to  you,  but  they  have  got  me  this  time.'  And  after  he 
had  that  severe  spasm,  that,  'If  I  have  another  it  will  carry 
me  off,'  and  wanted  some  of  us  to  hold  his  hands.  The  boy 
came  back  with  the  bottle;  I  took  the  bottle  from  the  boy 
and  asked  deceased,  if  that  was  the  bottle.  He  said  it  was 
one  like  that.  He  said  he  thought  there  was  more  in  it.  I 
asked  him  if  he  wanted  to  taste  it,  and  he  said,  'No,  I  have 
too  much  of  it  now.'  The  bottle  was  filled  about  an  inch 
and  a  half  with  a  little  whisky,  diluted  with  water,  thai  tasted 
like  what  they  have  in  the  tub  in  the  blacksmith's  shop. 
(There  was  no  strychnine  in  the  bottle,  as  a  subsequent  ex- 
amination showed.)  Deceased  told  me  he  drank  three  swcd- 
lows  before  he  detected  it.  He  said  it  was  intensely  bitter, 
and  he  had  the  taste  in  his  mouth  yet.  I  don't  know  that  he 
made  use  of  the  expression  'that  Taylor  poisoned  him,' 
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more  than  onoe,  but  he  used  Taylor's  name  more  than 


once." 


We  have  given  the  testimony  very  fully  designedly,  with 
the  repetitions,  that  all  the  facts  maj  appear  in  this  opinion. 

G.  A.  Beardon's  testimony  as  it  is  given  in  the  record,  is 
as  follows : 

That  he  was  acquainted  with  deceased,  and  saw  him  in 
bed  on  the  morning  of  his  death  about  seven  o'clock;  that  he 
was  very  sick,  and  witness  remained  with  him  until  he  died; 
was  present  when  the  doctor  gave  him  the  medicine;  he  could 
not  open  his  mouth  very  good;  he  told  him  to  open  his  mouth 
and  swallow,  and  he  did  so,  and  about  the  first  thin^  he  said 
afterwards  was,  "Boys,  it  is  no  use,  I  can't  live;  I  have  got 
too  much."  Witness  said: ''Bob,  what's  the  matter?"  "Well" 
he  said,  "I  guess  Taylor  has  poisoned  me,"  and  then  he 
talked  how  he  went  over  to  the  blacksmith's  shop,  and  took 
two  swallows  of  what  he  thought  was  whisky  toddy — he  called 
it  his  bitters — immediately  came  home,  felt  his  legs  getting 
stiff  and  numb,  and  felt  cold  all  over;  that  his  wife  helped 
him  to  bed,  and  he  sent  for  the  doctor.  After  he  took  the 
medicine  he  got  better,  and  conversed  cheerfully  with  those 
present;  and  it  was  during  the  time  that  he  was  feeling  bet- 
ter that  he  made  the  statements  that  I  have  testified  about 
that  he  thought  Tavlor  might  have  poisoned  him. 

J.  Millsap  testined  that  he  was  with  deceased  about  three- 
quarters  of  an  hour,  or  an  hour  before  he  died;  heard  Ben- 
ham  say  he  was  poisoned.  He  said  ' '  It  was  taking  the  bread 
out  of  his  children's  mouths."  He  said:  ''Boys,  I  have 
been  a  faithful  old  blacksmith,  and  I  have  served  ^ou  a  long 
time,  but  I  can't  serve  you  any  longer,"  or  something  to  that 
effect.  Witness  said  he  would  not  be  positive  just  what 
words  deceased  did  use.  He  seemed  to  be  prettv  easy  for 
some  time  after  witness  got  there;  soon  afterwards  his  nerves 
be^an  to  twitch  and  jerk;  he  asked  me  to  hold  his  hands;  that 
it  helped  him.  He  said,  "I  am  getting  out  of  my  head." 
Was  near  his  bed;  he  made  no  preparation  for  death;  he 
made  no  parting  requests  to  his  ^unily;  did  not  call  any  of 
them.  If  he  had  made  any  such  requests,  witness  thought  he 
would  have  heard  them. 

The  testimony  of  Frank  Millsap  is  that  he  was  present  in 
the  room  for  one  hour  prior  to  Benham's  death;  that  he  heard 
him  say  he  was  poisoned;  that  he  had  been  a  faithful  old 
blacksmith;  that  he  had  to  leave  us  now,  if  he  had  another 
of  these  spells.  He  told  his  wife  to  go  out  of  the  room. 
This  evidence  as  to  dying  declarations  was  all  objected  to ; 
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fche  objections  were  oyerroled,  the  testimony  admitted,  and 
defendant  excepted. 

^be  grounds  of  objection  are  as  follows : 

1st.  That  the  declarations  were  not  made  in  extremis,  when 
the  deceased  had  no  longer  any  hope  of  living. 

2d.  The  declarations  were  only  suspicions  or  opinions  of 
the  deceased. 

3d.  That  it  is  evident  that  the  deceased  did  not  know  who 
poisoned  him;  he  detailed  no  facts  or  circumstances  going  to 
show  that  deceased  knew  who  poisoned  him. 

In  regard  to  the  third  ground  of  objection  above  stated  it 
cannot  oe  maintained.  Such  circumstances  only  affect  the 
weight  to  be  given  to  the  declarations  of  the  deceased,  which 
is  wlfolly  for  the  jury.  (1  Greenleaf  on  Evidence,  Sees.  159, 
160.)  ii  the  dying  declaration  is  complete  and  shows  mat- 
ters of  fact  and'not  the  opinion  of  the  declarant,  it  is  admis- 
sible. The  Court  passes  on  its  admissibility.  As  to  the 
weight  and  credit  to  which  it  is  entitled,  the  jury  alone  are 
to  determine.     (1  Greenl.  Ev.,  sections  above  cited.) 

C.  A.  Beardon,  as  appears  from  his  testimony  above  quoted, 
states  that  the  deceased  said,  after  the  doctor  gave  him  some 
medicine,  "  Boys,  it  is  no  use,  I  can't  live.  1  have  got  too 
much."  I  said,  ''Bob,  what  is  the  matter?"  ''Well,"  he 
said,  **  I  guess  Taylor  has  poisoned  me."  On  cross-exami- 
nation the  witness  said:  ''  After  he  took  the  medicine  he  got 
better,  and  conversed  cheerfully  with  those  present;  and  it 
was  during  the  time  that  he  was  feeling  better  that  he  made 
the  statements  that  I  have  testified  about,  that  he  thought 
Taylor  might  have  poisoned  him. 

The  law  is  well  settled  that  the  declarations  of  the  deceased 
are  admissible  only  to  those  things  to  which  he  would  have  been 
competent  to  testify,  if  sworn  as  a  witness  in  the  cause.  They 
must  relate  to  facts  only,  and  not  to  mere  matters  of  opinion. 
(1  Greenl.  Ev.  Sec.  159;  1st  Wharton's  Amer.  Cr.  Law.  Sec. 
678;  People  vs.  Sanchez,  24  Cal.  26;  Watiren  vs.  Staie,  9  Tex. 
Ct  of  App.  629)  or  belief  (B.  vs.  Sellers,  O.  B.  1796,  Car.  C. 
L.  233;  McPherson  vs.  The  State,  22  Geo.  478;  Johnson  vs. 
The  State,  17  Ala.  618;  M.  Lane  vs.  2 he  State,  16  Id.  674;  2 
B.  &  Cr.  608;  N^on  vs.  State,  7  Humph.  542. 

Under  this  rule  the  Court  erred  in  admitting  the  above  tes- 
timony of  Eeardon. 

The  deceased  could  not  have  been  allowed  to  testify  as  to 
his  guesses,  or  as  to  whom  he  thought  might  have  poisoned 
him,  which  was  nothing  more  than  an  opinion  or  conjecture. 

This  evidence  was  not  withdrawn  from  the  jury. 
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The  motion  to  strike  out  after  the  evidence  was  in  was  de- 
nied. The  Attorney-General,  who  appeared  for  the  prosecu- 
tion, consented  to  its  being  stricken  out,  but  it  nowhere  ap- 
pears that  it  was  done. 

It  appears  from  Craig's  evidence  that  the  declarations  as 
to  Taylor's  poisoning  him  to  which  he  deposed,  were  made 
before  the  aeceased  said  that  he  would  take  the  medicine, 
''but you  cannot  save  me,"  and  before  he  said,  after  having  a 
severe  spasm,  that  "he  couldn't  stand  another."  In  fact  all 
statements  showing  the  state  of  mind  of  the  deceased,  were 
made  after  he  stated  to  Dr.  Craig,  that  Taylor  had  poisoned 
him. 

In  the  opinion  of  the  Court  in  People  vs.  Sanchez^  24  Cal. 
24,  the  remarks  of  the  Court  as  to  this  species  of  testimony 
are  to  the  point  under  consideration. 

"This  species  of  testimony,"  said  the  Court,  **  should  al- 
ways be  received  with  the  greatest  caution,  and  too  much  care 
cannot  be  observed  by  the  Court  in  scrutinizing  the  primary 
facts  upon  which  its  admissibility  is  grounded.  No  person 
is  entirely  exempt  from  a  disposition  to  excuse  and  justify 
his  own  conduct,  or  to  inflict  vengeance  upon  one  at  whose 
hands  he  has  suffered  a  grievous  wrong,  and  in  the  dye  of 
the  law  this  proclivity  is  presumed,  in  cases  like  the  present, 
to  be  overcome  and  silenced  only  by  the  presence  of  almost 
immediate  death.  An  undoubtin^*  belief  existing  in  the 
mind  of  the  declarant,  et  the  time  me  declarations  are  made, 
that  the  fing^er  of  death  is  upon  him,  is  indispensable  to  that 
sanction  which  the  law  exacts;  and  if  it  shall  appear  in  anj 
mode  that  there  was  a  hope  of  recove^,  however  faint  it 
may  have  been,  still  lingering  in  his  breast,  that  sanction  is 
not  afforded  and  his  statement  cannot  be  received.  The 
existence  of  such  belief,  however,  need  not  be  proved  by  an 
express  statement  by  the  declarant  to  that  effect;  it  is  suffi- 
cient if  it  appears  from  any  circumstance,  or  from  all  the 
circumstances  of  the  case  taken  together,  that  such  belief 
actually  existed."  (24  Cal.  24;  People  vs.  Hodgdon,  55  Id.  76.) 

''  It  18  essential  to  the  admissibility  of  these  declarations," 
says  Mr.  Greenleaf,  "  and  it  is  a  primair  fact,  to  be  proved 
by  the  party  offering  them  in  evidence,  tnat  they  were  made 
under  a  sense  of  impending  death ;  but  it  is  not  necessary  that 
they  should  be  stated  at  the  time  to  be  so  made.  It  is 
enough,  if  it  satisfactorily  appears,  in  any  mode,  that  they 
were  made  under  that  sanction;  whether  it  be  directly  proved 
by  the  express  language  of  the  declarant,  or  be  inferred  from 
his  evident  danger,  or  the  opinions  of  the  medical  or  other 
attendants,  stated  to  him,  or  from  his  conduct,  or  other  cir- 
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comstances  of  the  case,  all  of  which  are  resorted  to,  in  order 
to  ascertain  the  state  of  the  declarant's  mind." 

Do  the  circumstances  show  that  the  declarations  of  de- 
ceased to  Dr.  Craig  were  made  under  a  sense  of  impending 
death?  The  witness  found  him  in  spasms;  he  said  he  was 
poisoned  hj  strychnine,  and  then  proceeds  to  say  that  Taylor 
poisoned  him,  as  above  stated.  Mr.  Greenleaf  says  that  it 
must  satisfactorily  wpear  from  the  circumstances  that  they 
were  so  made.  Li  the  People  vs.  Sanchez^  above  cited,  it  is 
said  by  the  Court  (per  Sanderson,  C.  J.):  ''An  undoubting 
belief  existing  in  the  mind  of  the  declarant  at  the  time  that  the 
declarations  are  made,  that  the  finder  of  death  is  upon  him, 
is  indispensable  to  the  sanction  which  the  law  exacts." 

At  the  time  that  the  declarations  deposed  to  b]^  Craig  were 
uttered  the  deceased  had  said  nothing  from  which  his  state 
of  mind  could  be  inferred.  He  believed  he  had  been 
poisoned  and  so  said;  he  knew  he  was  sick  from  it  and  had 
nad  spasms.  It  is  evident  that  he  knew  he  was  ill  and 
needed  the  services  and  skill  of  a  physician,  whose  attendance 
he  had  procured,  but  there  was  nothing  to  indicate  that  he 
thought  deat&  inevitable.  While  it  may  well  be  argued  from 
the  circumstances,  that  he  knew  that  he  was  in  great  danger, 
still  there  is  no  satisfactory  proof  that  he  was  impressed 
with  the  belief  that  the  danger  was  so  great  that  he  would 
not  recover.  The  physician  had  not  told  him  then  or  at 
any  time  that  he  could  not  recover.  There  was  some  time 
between  the  declarations  as  to  Taylor  having  poisoned  him 
and  the  statements  deposed  to  by  the  doctor,  which  showed 
that  he  thought  he  could  not  recover.  What  the  interval  of 
time  was  between  the  latter  statements  and  the  former,  does 
not  appear,  but  it  was  long  enough  for  the  impression  to 
have  taken  hold  of  his  mind  (which  there  is  nothing  to  show 
existed  when  the  former  statements  were  made),  that  his  re- 
covery was  hopeless. 

If  it  appeared  that  the  former  statements  were  connected 
with  the  latter,  by  preceding  them  in  point  of  time  by  an 
interval  so  brief  as  to  show  that  they  were  in  fact  but  one 
statement,  it  might  be  held  that  they  were  made  under  a  sense 
of  impending  decUh;  but  that  does  not  so  clearly  appear  here 
as  to  authorize  the  conclusion  that  they  were  thus  made. 
Under  the  circumstances  as  the  facts  are  disclosed  to  us  by 
the  record,  we  are  of  opinion  that  the  Court  erred  in  admit- 
ting the  declarations  sworn  to  by  the  witness  Craig.  It  does 
not  satisfactorily  appear  that  these  declarations  were  made 
when  the  declarant  was  "under  a  sense  of  impending death,'^ 
or  that  there  was  an  undoubting  belief  existing  in  the  mind  of 
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the  deceased,  at  the  time  the  declarations  were  made,  ''that 
the  finger  of  death  was  upon  him." 

In  connection  with  the  evidence  of  Dr.  Craig,  in  regard  of 
the  statements  of  the  deceased,  a  few  further  observations 
are  called  for.  He  testified,  as  appears  above,  that  he  asked 
Benham,  when  he  told  him  that  Taylor  had  put  the  poison 
in  his  drink,  if  there  was  any  difficulty  between  him  and 
Taylor,  that  he  made  reply:  "Well,  I  told  him  a  short  time 
ago  that  he  couldn't  board  here  any  longer." 

We  consider  this  embraced  within  me  objections  of  de- 
fendant. This  was  not  such  a  declaration  as  is  admissible 
as  a  dying  declaration.  Such  declarations  must  relate  to  the 
circumstajices  of  the  death.  They  are  so  restricted  by  the 
law.  n.  Greenl.  Ev.,  Sec.  166;  Wharton's  Am.  Cr..  Law, 
Sees.  d69,  670.)  This  statement,  as  to  what  deceased  told 
Taylor,  related  to  a  former  and  distinct  matter,  not  one  of 
the  circumstances  of  the  death.  It  does  not  come  within 
the  principle  of  necessity,  on  which  dying  declarations  are 
admitted  by  the  law  in  evidence.  (See  citations  just  above; 
People  vs.  Oknn,  10  Cal.  32.)  They  constitute  no  part  of 
"file  T€8  gestae  of  the  death,  for  they  are  the  narrative  of  an 
occurrence  which  had  transpired  some  time  before.  (See 
the  cases  cited  in  notes  to  Sec.  670,  Whart.  Anf.  Cr.  Law; 
PeofOe  vs.  Carkhuf,  24  Cal.  642.) 

To  show  the  caution  with  which  such  declarations  are  per- 
mitted to  be  given  in  evidence,  we  will  refer  briefly  to  some 
of  i^e  cases  on  the  subject.  In  22.  vs.  Christie,  Car.  C.  L. 
232,  O.  B.  1821,  the  deceased  inquired  of  the  surgeon  if  his 
wound  was  necessarily  mortal.  He  was  told  that  recovery 
was  just  possible,  and  that  there  had  been  an  instance  where 
a  person  had  recovered  after  such  a  wound.  He  said :  *'  I  am 
satisfied."  After  this  he  made  a  statement.  This  statement 
was  rejected  by  Abbott,  C.  J.,  and  Park,  J.,  as  a  dying  de- 
claration, because  it  did  not  appear  that  the  deceased 
thought  himself  at'the  point  of  death,  for  having  been  told 
that  the  wound  was  not  necessarily  mortal,  he  might  still 
have  had  a  hope  of  recovery.  In  M.  vs.  Fan  BiUcheU,  3  C. 
and  P.  629,  the  only  evidence  that  the  person  was  aware  of 
his  situation  was*  that  he  said  '^he  should  never  recover," 
it  was  held  inadmissible.  In  B.  vs.  Megson,  9  O.  &  P.  418, 
on  a  trial  for  murder,  these  facts  appeared :  Two  davs  be- 
fore the  death  of  the  deceased,  the  surgeon  told  hei'  she  was 
in  a  very  precarious  state,  and  on  the  day  before  her  deaths 
when  she  nad  become  much  worse,  she  stated  to  the  surgeon 
that  she  found  herself  growing  worse,  and  that  she  had  been 
in  hopes  she  would  have  got  better,  but  as  she  was  getting 
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worse,  she  thought  it  her  duty  to  mention  what  had  taken 
place.  Immediately  after  this  she  made  a  statement*  which 
was  rejected  when  offered,  as  it  did  not  sufficiently  appear 
that  at  iihe  making  of  it,  the  deceased  was  without  hope  that 
sha  would  recover.     The  People  vs.  Hodgdoriy  55  Cal.  76,  a 

Eaper  was  offered  and  admitted  in  evidence  in  the  Court 
elow  as  a  dying  statement  of  Emma  Downs.  .It  began  in 
these  words:  "Believing  that  I  am  very  near  death,  and 
that  I  ma^  not  recover;"  then  followed  the  dying  declara- 
tion. This  Court  held  the  ruling  of  the  Court  below  error, 
on  the  ground  that  the  words  above  quoted  was  "  a  clear 
indication  that  the  deceased,  at  the  time  of  making  the  de- 
claration, had  not  abandoned  all  hope  of  recovery. '  (See, 
further,  People  vs.  Ah  Dot,  49  Cal.  652;  Jackson  vs.  Com., 
19  Grat.  166;  Rex  vs.  Fagent,  7  C.  &  P.  238;  WeOxyrrCa  Case, 
1  East's  P.  C.  358;  Reoi}  vs.  Hayvmrd,  6  C.  and  P.  157;  Rex 
vs.  Crockett,  4  Id.  544.) 

Beardon  testified  that  deceased  "sent  his  boy  for  the 
bottle  when  we  were  there  and  told  him  to  tell  Taylor  to 
come,  that  he  wanted  to  see  him.  The  boy  went  and  brought 
the  bottle  with  him;  he  asked  him  if  he  had  seen  Mr.  Tay- 
lor; he  said  yes." 

This  evidence  was  objected  to  as  incompetent  and  not  the 
dying  declaration  of  deceased.  The  objection  wa>^  over]::siled 
and  defendant  excepted.  The  evidence  was  admissible  as 
part  of  the  res  gestce.  It  occurred  during  the  brief  illness  of 
the  deceased,  and  just  before  his  death.  We  cannot  see  that 
Taylor  was  injured  by  it,  unless  the  counsel  for  the  prose- 
cntion  was  pemitted  hj  the  Court,  against  the  obiec^on  of 
defendant,  to  argue  to  the  jury  that  Taylor  received  the  mes- 
sage and  did  not  come  to  see  deceased,  as  tending  to  show 
guilt  on  the  part  of  Taylor. 

Had  such  argument  been  made  hj  the  prosecution,  the 
counsel  for  defendant  might  have  objected  to  it,  and  if  the 
Court  had  overruled  the  objection  ana  allowed  counsel  so  to 
argue  to  the  jury,  upon  exception  by  defendant,  it  would 
have  been  error,  for  the  reason  that  there  was  no  evidence 
that  Taylor  had  received  the  message.  The  bov  testified  only 
that  he  had  seen  Taylor,  but  did  not  say  that  he  had  de- 
livered the  message.  Nor  was  there  any  evidence  that  Tay- 
lor  had  ever  rec^ved  any  snoh  message.'^As  it  appears,  how- 
ever,  in  the  bill  of  exceptions,  there  was  no  error  as  to  this, 
for  which  the  cause  should  be  reversed. 

At  the  Coroner's  inquest  upon  the  body  of  the  deceased 
Benham,  Taylor  made  certain  statements,  which  were  de- 
posed to  by  witnesses  who  heard  them.  It  appears  they  were 
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Yolimtarilj  made.    It  does  ii6t  appear  that  they  were  taken 
down  in  writing. 

The  defendant  objected  to  this  testimony,  on  the  ground 
that  the  law  provides  that  such  statement  be  made  in  writ- 
ing, that  the  statement  was  made  in  a  judicial  proceeding, 
and  whatever  was  therein  said  could  not  be  used  in  a  subse- 
quent proceeding  against  the  accused;  that  no  sufficient 
K>nndation  had  been  laid  to  receive  a  statement  as  a  confes- 
sion.  The  objection  was  overruled,  and  defendant  excepted. 

The  counsel  for  defendant  cites  to  maintain  his  exception, 
Bee.  1516  of  the  Penal  Code,  which  is  as  follows:  *'  Tne  tes- 
timony of  the  witnesses  examined  before  the  Coroner's  jury 
must  be  reduced  to  writing  by  the  Coroner,  or  under  his 
direction,  and  forthwith  filed  by  him,  with  the  inquisition, 
in  the  office  of  the  Clerk  of  the  Superior  Court  of  the 
county." 

The  defendi^t  Taylor  was  not  a  witness.  The  witnesses 
are  those  who  can  be  compelled  to  attend  and  testify,  and 
may  be  punished  by  the  Coroner  for  disobedience,  for  re- 
foflong  to  testify.  (Penal  Code,  Sec.  1513.)  Taylor  could 
not  have  been  compelled  to  testify.  His  statement  must  be 
made  of  his  own  volition.  The  testimony  of  the  wUtiesses 
only  is  required  to  be  reduced  to  writing.  (Sec.  1515,  ut 
gupra.)  Nothing  is  said  in  regard  to  the  statements  of  the 
accused;  certainly  there  is  no  requirement  of  the  law  that 
they  should  be  put  in  a  written  form.  The  statement  having 
been  voluntary,  the  evidence  was  admissible,  whether  made 
in  a  judicial  proceeding  or  any  other.  There  was  therefore 
no  error  in  the  ruling  of  the  Court. 

It  is  said  that  a  new  trial  should  be  granted  because  the 
evidence  is  insufficient  to  justify  the  verdict.  The  bill  of 
exceptions  does  not  purport  to  set  forth  all  the  evidence;  and 
it  appears  from  the  minut-es  of  the  trial,  which  are  a  part  of 
the  record  (Penal  Code,  Sec.  1207),  that  several  witnesses 
were  called  and  examined  on  the  trial,  no  part  of  whose  evi- 
dence appears  in  the  bill  of  exceptions.  The  bill  of  excep- 
tions fails  to  show  that  the  defendant  moved  on  any  such 
ground.    This  ground  caonot  then  be  considered. 

We  have  examined  all  the  points  made  by  appellant  and 
find  no  error  in  the  rulings  of  the  Court  except  in  the  in- 
stances above  pointed  out.  For  these  errors  the  judgment 
and  order  denying  a  new  trial  must  be  reversed  and  the 
cause  remanded,  tnat  the  defendant  may  be  tried  anew,  and 
it  is  so  ordered. 
T  concur:  Sharpstein,  J. 

I  concur  in  the  judgment  of  reversal:  Morrison,  C.  J. 
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Dbpabtment  No.  2. 


[Filed  February  11,  1882.] 
No.  7717. 

ISENHOOT,  Appellant, 

vs. 

CHAMBEKLAIN,  Respondent. 

Fbaud — ^Ebtopfil — Lkibs— FixTUBSs.  Plaintiff  and  defendant  entered  into 
an  agreement  for  the  lease  of  land  upon  certain  conditions  named  in 
the  lease,  and  the  farther  condition,  that  on  or  before  the  expiration 
of  the  lease  defendant  should  have  the  right  to  remove  from  the  land 
bertain  fixtures  and  improvements  previously  placed  there  by  him. 
During  negotiations  for  the  lease,  plaintiff  at  all  times  admitted  that 
defendant  was  the  owner  of  the  improvements  and  fixtures,  and  en- 
titled to  remove  them,  and  that  the  right  of  removal  should  be  a 
condition  of  the  lease.  The  lease  was  reduced  to  writing  by  the  pro- 
curement of  the  plaintiff  (lessor),  and  when  read  to  defendant  (leasee) 
he  refused  to  sign  the  same  unless  such  condition  was  added  to  the 
lease.  But»  upon  being  informed  by  the  plaintiff  that  he  (plaintiff) 
knew  the  fixtures  and  improvements  belonged  to  defendant,  and  that 
the  omission  of  the  condition  from  the  lease  would  make  no  differ- 
ence, and  that  defendant  should  have  the  right  of  removal,  the  de- 
fendant accepted  the  assurance  of  plaintiff,  and  relying  thereon,  and 
believing  in  the  good  faith  of  plaintiff,  was  induced  to,  and  did,  exe- 
cute the  lease,  omitting  the  condition.  Held,  plaintiff  was  estopped 
from  claiming  the  improvements  and  fixtures,  and  that  defendant^ 
having  commenced  to  remove  the  same  previous  to  the  expiration  of 
the  lease,  would  not  be  restrained  Jby  injunction;  and  that  defendant 
was  entitled  to  have  the  lease  reformed. 

Id. — Case  Followed.    Murray  vs.  Dake,  46  Gal.  644,  followed. 

EviDKNOs — Fraud — Mibtakb.  Fraud  or  mistake  always  constitutes  an  ex- 
ception to  the  general  rule  that  parol  evidence  is  inadmissible  for  the 
purpose  of  contradicting,  adding  to,  or  varying  the  language  of  a 
written  instrument. 

Id. — ^Equttt.  Such  evidence  is  always  admissible  in  eases  of  mistake  or 
fraud  in  actions  in  equity  to  rescind  a  contract  or  to  reform  an  agree- 
ment so  as  to  make  it  speak  the  real  intention  of  the  parties. 

PiiBADiNa — Bona  Fide  Pubchasxb.  Where  a  right  is  claimed  as  a  purchaser 
in  good  faith  without  notice  of  any  equity  in  another,  such  right  must 
be  generally  pleaded  and  proved.  But,  Held,  plaintiff  prior  to  ob- 
taining title  to  the  land  knew  of  defendant's  claim  to  the  improve- 
ments and  fixtures  at  that  time  on  the  land. 

Appeal  from  Superior  Court,  Butte  County. 

Clifford  and  Beardan  &  Freer,  for  appellant. 
Daly  and  Lasiky  for  respondent. 

Thornton,  J.,  delivered  the  opinion  of  the  Court: 

Appeal  from  the  judgment  in  favor  of  defendant. 

T^e  action  was  brought  to  enjoin  defendant  from  tearing 
down  and  removing  from  premises  leased  by  plaintiff  to  him, 
the  buildings  and  improvements  thereon  at  the  time  the*  lease 
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was  executed,  and  for  damages  amounting  to  1200.  The 
lease  bore  date  ti^e  fourth  cby  of  October,  1879,  and  the 
term  expired  on  the  fourth  day  of  October,  1880.  The  plain- 
tiff alleges  such  to  be  the  date  and  term  of  the  lease,  and 
that  he  acquired  the  title  to  the  premises  by  deed  bearing 
date  two  days  thereafter,  yiz.,  on  the  sixth  day  of  October, 
1879.  The  tract  of  land  leased  was  conyeyed  on  the  d^  just 
mentioned  by  deed  executed  by  Ed.  B.  Hamilton  and  W .  P. 
Coleman,  Trustees.  * 

In  his  answer  defendant  denies  that  plaintiff  is  the  owner 
of  the  houses,  bams,  fences,  sheds,  slaughterhouse,  etc.,  pn 
said  land,  except  one  bam  and  a  shed  attached  thereto,  which 
is  the  same  bam  and  shed  mentioned  in  the  written  lease 
annexed  to  the  answer.  Defendant  admits  that  on  the 
twenty-fourth  of  September,  1880,  he  had  taken  down,  and 
was  removing,  peaceably  and  quietly,  the  property  mentioned 
in  the  complaint,  except  the  barn  and  shed  above  mentioned, 
and  that  he  intended  to  take  down  and  remove  all  of  said 
^,  property,  with  the  exception  above  mentioned,  prior  to  Oc- 

|{  tober  4,  1880,  all  of  which  he  had  a  good  right  to  do. 

For  a  farther  defense  to  the  action,  and  oy  a  cross-com- 
plaint, defendant  sets  up  and  avers  that  he  became,  on  the 
eleventh  of  July,  1879,  the  owner  of  all  said  improvements 
on  the  leased  tract,  which  he  intended  to  remove,  and  has 
ever  since  continued  to  be  such  owner;  that  on  or  about  the 
fourth  of  October,  1879,  by  an  agreement  entered  into  on 
that  day  between  llie  parties  hereto,  the  plaintiff  promised  to 
lease  the  premises  aforesaid  to  defendant  for  the  term  of 
one  year  upon  the  terms  mentioned  in  the  said  lease,  and 
upon  the  further  condition  that  on  or  before  the  expiration 
ox  the  lease,  defendant  was  to  have  the  right  to  remove  from 
flie  tract  described  the  improvements  and  fixtures,  with  the 
exception  stated  above;  that  during  the  negotiations  for  the 
lease  it  was  distinctly  understood  and  agreed  between  plain- 
tiff and  defendant  that  the  improvements  above  mentioned 
were  the  property  of  the  defendant;  that  he  was  to  have  the 
light  to  remove  them  on  the  expiration  of  the  lease,  and  that 
such  right  was  one  of  the  conditions  of  the  lease,  and  during 
such  negotiations  the  plailftiff  admitted  at  all  times  that  the 
defendant  was  the  owner  of  the  said  improvements,  and  en- 
titled to  remove  the  same,  and  that  such  right  should  be  a 
eondition  of  the  lease;  that  the  lease  was  reduced  to  writing 
by  the  procurement  of  the  lessor,  and  by  accident  or  mistake 
the  eondition  giving  the  right  to  defendant  to  remove  as 
above  stated,  was  omitted;  mat  when  the  lease  was  presented 
to  him  (defendant)  to  sign,  he  objected  and  refused  to  sign 
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it,  because  of  this  omission;  that  on  such  refusal,  the  plain- 
tiff then  and  there  agreed  with  him,  that  such  omission  shotdd 
make  no  difference,  as  the  true  conditions  of  the  demise 
were  well  known  to  both  parties;  that  the  plaintiff  well  knew 
that  defendant  was  the  owner  of  such  improvements,  and  en- 
titled to  remove  them,  regardless  of  such  omission,  and  ac- 
cording to  the  agreement,  defendant  should  still  have  such 
ri^ht  to  remove;  that  relying  on  this  agreement,  and  the  good 
faith  and  honesty  of  plaintiff  in  making  such  promises,  the 
defendant  executed  tne  lease;  that  by  plaintiff's  acts  he  is 
estopped  from  claiming  said  property,  and  to  suffer  him  to 
do  so,  would  be  to  permit  him  to  make  a  fraudulent  use  of 
the  covenants  of  the  lease  in  violation  of  his  express  agree- 
ment. The  defendant  asks  that  the  Court  adjudge  that  the 
lease  be  reformed  so  as  to  express  the  true  contract  between 
the  parties,  and  for  other  and  further  relief,  specially  and 
generally  asked. 

Plaintiff  demurred  to  the  cross-complaint  on  the  general 
grounds,  and  also  on  special  grounds.  The  Court  overruled 
me  demurrer.  The  plaintiff  then  answered  the  cross-com- 
plaint, denying  all  of  its  material  allegations,  and  further  set 
up  that  defendant  never  at  any  time  became  the  owner  of  the 
improvements  in  controversy.  The  cause  came  on  for  trial, 
and  the  Court  rendered  the  following  decision : 

''I.  That  the  plaintiff  is  the  owner  of  the  real  estate  de- 
scribed in  the  complaint  and  in  the  lease. 

''U.  That  the  plaintiff  is  not  the  owner  of  the  property 
and  improvemente  on  said  real  estate,  or  any  t,art  ofpo^^ 
thereof,  except  one  barn  and  a  shed  attached  thereto,  men- 
tioned in  the  lease,  and  the  outside  line  of  fence. 

''III.  That  at  the  date  of  the  execution  of  said  lease,  to 
wit,  October  4,  1879,  the  said  improvements  and  fixtures  on 
said  land,  or  any  part  thereof,  except  the  bam  and  a  shed 
attached,  and  the  outside  line  of  fence,  were  not  the  prop- 
erty of  plaintiff,  nor  had  he  at  any  time,  before  or  since,  a 
right  to  the  same. 

' '  lY .  That  defendant  had,  during  the  month  of  September, 
1880,  taken  down,  for  -the  purpose  of  removal,  a  part  of  the 
improvements  on  the  said  land,  ^ind  intended  to  take  down 
and  remove  the  whole  of  said  improvements,  excepting  the 
bam,  one  shed  attached  thereto,  and  the  outside  fence. 

•'V.  That  the  property  removed  and  intended  to  be  re- 
moved was  of  the  value  of  $1,000. 

''  YI.    That  the  defendant  is  not  insolvent. 

''  YII.  That  the  property  taken  down  for  the  purpose  of 
removal  could  be  replaced  in  as  good  condition  as  before 
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taken  down  for  the  stun  of  twenty-five  dollars;  and  that 
plaintiff  was  not  damaged  in  the  sum  of  two  hundred  dol- 
tarSy  or  in  any  other  sum  whatever  by  reason  of  any  matter 
set  np  in  the  complaint. 

'' Ym.  That  one  John  Kempf  was  the  owner  and  in  the 
possession  of  the  land  described  in  the  lease,  for  a  long 

time  prior,  and  up  to  the day  of  October,  1879.     That 

an  agreement  was  entered  into  between  said  John  Kempf, 
and  his  co-partners  in  the  butchering  business,  to  buUd  on 
the  land  described  in  the  lease,  all  houses,  pens,  sheds,  im- 
provements, and  fixtures  necessary  for  temporary  use  in  said 
Dusiness.  That  all  improvements  and  fcsitures  placed  on 
said  land  for  use  in  said  business,  were  by  said  agreement 
to  be  treated  as  personalty,  and  should  be  removed  by  said 
copartners,  or  their  successors  in  interest,  from  said  land  at 
the  termination  or  ending  of  the  use  of  said  lands  for  said 
purposes.  That  the  improvements  and  fixtures  described 
m  tne  complaint  were  placed  on  said  land  in  pursuaAce  of 
said  agreement* 

"IX.  That  on  the  eleventh  day  of  July,  1879,  the  de- 
fendant, by  purchase  from  the  aforesaid  copartners,  became 
the  sole  owner  of  the  said  improvements  and  fixtures,  and 
continued  in  possession  thereof  up  to  the  termination  of 
said  lease,  but  was  prevented  from  removing  the  same,  in 
consequence  of  the  injunction  order  of  this  Court. 

"  X.  That  on  October  4,  1879^  by  an  agreement  entered 
into  on  that  day,  the  plaintiff  promised  to  lease  the  premises 
mentioned  in  the  lease,  a  copy  of  which  is  attached  to  the 
oroBS-complaint  herein,  to  the  defendant  for  the  term  of  one 
year,  upon  the  terms  mentioned  in  said  lease,  and  upon  the 
further  condition  that  on  or  before  the  expiration  of  said 
lease  the  defendant  was  to  have  the  right  to  remove  from 
said  land  all  the  improvements  and  fixtures  on  said  land, 
except  said  bam,  shed,  and  outside  fence.  The  said  im- 
provemenis  to  be  removed  are  particularly  described  as  all 
inside  fences,  slaughter  house  and  shed  attached,  hide  house, 
two  hog  houses,  one  shed  on  west  side  of  barn,  one  long 
cattle  shed  near  the  barn,  one  wind-mill,  pump  and  tank, 
furnaces  and  kettles,  two  windlasses,  three  troughs,  one 
horse-power  attached  to  pump,  and  a  lumber  platform  in  hog 
corral;  that  during  the  negotiations  for  lease  it  was  dis- 
tinctly understood  and  agreed  upon  between  the  parties  that 
said  improvements  were  the  property  of  this  defendant;  that 
he  was  to  have  the  right  to  remove  them  on  the  expiration 
of  said  lease;  and  during  said  negotiations  the  plaintiff  at 
all  times  admitted  the  defendant  to  be  the  owner  of  the 
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same^  entitled  to  the  right  to  remove  the  same,  and  that  that 
right  should  be  a  condition  of  said  lease. 

''XI.  That  the  said  lease  was  reduced  to  writing  at  the 
procurement  of  the  lessor,  and  the  right  to  remove  the  said 
improvements  had  been,  by  accident  or  mistake,  omitted. 
That  upon  reading  the  said  lease  to  the  defendant,  he  refused 
to  sign  said  lease  unless  said  condition  was  inserted  in  the 
lease.  That  the  plaintiff  then  and  there  agreed  with  the 
defendant  that  the  oYnission  of  said  condition  from  the 
written  lease  should  make  no  difference,  as  the  conditions  of 
the  demise  were  well  known  to  the  parties,  and  that  he,  this 
plaintiff,  well  knew  the  defendant  was  the  owner  of  said  im- 
provements and  fixtures,  and  was  entitled  to  remove  them. 
And  that  this  defendant,  regardless  of  the  omission  of  said 
condition,  and  according  to  the  actual  agreement  and  under- 
standing between  them,  should  still  have  the  right  and  priv- 
ilege of  removing  said  improvements  and  fixtures  from  said 
land,  ,on  or  at  any  time  before  the  expiration  of  said  lease. 

"XTT.  That  upon  said  assurance  and  agreement  of  said 
plaintiff  only,  and  relying  thereon  and  firmly  believing  in 
the  good  faith  and  honesty  of  the  plaintiff  m  making  said 
assurance  and  promise,  the  defendant  was  induced  to,  and 
thereupon  did  take,  sign,  and  execute  the  said  lease  as 
written^  notwithstanding  the  omission  of  the  said  condition 
from  the  lease.  And  that  defendant  would  not  have  taken 
and  executed  said  lease  had  he  not  believed  in  the  good 
faith  and  honesty  of  plaintiff  in  making  the  said  assurance. 

''Xni.  That  all  the  allegations  and  averments  of  the 
defendant's  cross-complaint  are  true,  and  all  the  denials  and 
allegations  of  the  plaintiff's  answer  to  said  cross-complaint, 
inconsistent  with  or  contradictory  to  the  allegations  of  de- 
fendant's cross-complaint,  are  untrue. 

"  XIY.  That  at  the  date  of  executing  said  lease,  all  the 
fixtures  and  improvements  described  in  the  cross-complaint 
were  on  said  land,  but  were  not  leased  with  the  land. 

**  XY.  That  the  Sacramento  Savings  Bank  had  and  held 
a  deed  of  trust  on  said  land,  dated  October  23,  1878,  given 
by  one  John  Kempf ,  and  duly  recorded.  That  the  said  land 
was  sold  under  the  provisions  of  said  deed  of  trust  in  Oc- 
tober, 1879,  at  which  sale  this  plaintiff  became  the  purchaser; 
that  plaintiff  well  knew  at  the  time  of  said  purchase  that  the 
defendant  was  the  owner  of  said  improvements  and  fixtures; 
and  that  only  a  small  part  of  said  improvements  and  fixtures, 
of  the  value  of  fifty  dollars,  were  placed  on  said  land  after 
the  execution  of  said  deed  of  trust  in  October,  1878. 

"  XYI.     That  before,  after,  and  at  the  time  said  fixtures 
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and  improToments  were  put  on  said  land,  John  Kempf  had 
power  and  authority  to  contract  with  the  defendant  and  with 
any  one;  Uiat  the  same  should  be  treated  as  personalty  and 
might  be  removed  by  the  defendant  or  the  then  owners,  at 
the  ending  of  the  use  of  said  land  for  butchering  purposes, 
and  to  sell  or  dispose  of  the  same,  and  make  and  contract 
concerning  the  same. 

'<  XVJJL.  That  by  the  acts  of  plaintiff  he  is  now  estopped 
from  claiming  said  property,  and  to  suffer  him  so  to  do 
would  be  to  permit  him  to  make  a  fraudulent  use  of  the  coy- 
enants  of  said  written  lease  in  violation  of  his  expresesd 
agreements. 

'^  As  conclusions  of  law  from  the  foregoing  facts,  the  Court 
now  hereby  finds  and  decides: 

''I.  That  the  written  lease  described  in  the  cross-com- 
plaint on  file  herein,  shoidd  be  reformed  as  prayed  for  in 
said  cross-complaint. 

''II.    That  the  injunction  should  be  dissolved. 
''HE.    That  the  defendant  should  have  twenty  days  from 
and  after  filing  the  decree  herein,  to  remove  all  the  property 
described  in  ms  cross-complaint  herein. 

''lY.  That  the  defendant  is  entitled  to  a  judgment  for 
costs.  And  judgment  is  hereby  ordered  to  be  entered  ac- 
cordingly." 

A  bill  of  exceptions  was  settled  from  which  it  appears  that 
the  defendant  offered  to  prove  the  matters  alleged  in  his 
cross-complaint,  to  which  plaintiff  objected;  the  objection 
was  overruled  and  plaintiff  excepted.  The  grounds  of  the 
objection  just  mentioned  are  that  the  testimony  offered  was 
irrelevant  and  incompetent;  that  it  was  for  the  purpose  of 
contradicting,  adding  to,  and  varying  the  written  agreement 
of  lease  between  the  parties. 

Fraud  or  mistake  always  constitutes  an  exception  to  the 
general  rule  that  parol  evidence  is  inadmissiole  for  the 
purpose  of  contradicting,  adding  to,  or  varying  the  language 
of  a  written  instrument.  Parol  evidence  is  always  adm^- 
sible  in  case  of  mistake  or  fraud  in  actions  in  equity  to 
rescind  a  contract  or  to  reform  an  agreement  so  as  to  make 
it  speak  the  real  intention  of  the  parties.  (See  2  Wharton 
on  £v.,  1019,  and  cases  cited  in  note  2;  Id.  931;  1  Greenl. 
£v.,  §  284;  Stepen's  Dig.  of  Law  of  Evidence,  Art.  90;  Chss 
vs.  Ix/rd  Nugent,  5  B.  and  Ad.  58,  65;  Pierson  vs.  McCahiU, 
21  Gal.  122;  Murray  y&.  Dakcy  46  Id.  644;  ShugartYS.  Morse, 
78  Pa.  St.  469.) 

It  is  a  mistake  to  conclude  that  there  was  no  consideration 
for  such  an  agreement  to  move.     It  was  in  reality  a  part  of 
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the  consideration  for  which  the  lease  was  executed.  There- 
fore this  feature  does  not  show  a  case  different  from  that  of 
Murray  vs.  Dake,  46  Gal.  644,  which  is  a  case  similkr  to  this 
in  all  essential  particulars.  In  that  case,  which  was  eject- 
ment to  recover  the  second  story  of  a  brick  building  and  the 
yard  in  the  rear  of  an  adjoining  building,  the  plaintiff 
claimed  under  a  lease  executed  by  the  defendant  to  nimself 
and  one  Murray,  6f  the  building  above  mentioned,  together 
with  the  lot  on  which  it  stood,  and  the  rear  yard,  etc.  At 
the  time  of  the  execution  of  the  lease  the  plaintiff  and  Mur- 
ray were  in  possession  of  the  building,  which  had  then 
but  one  story,  using  it  as  a  store,  under  a  former  lease, 
having  then  six  months  to  run.  Shortly  afterwards,  and 
within  the  six  months,  the  defendant  erected  the  second 
story,  and  made  an  entrance  to  it  by  an  outside  stairway.  It 
was  proved,  the  plaintiff  objected  thereto,  that  during  the 
negotiations  for  the  lease  it  was  expressly  understood 
between  the  parties  that  only  the  building  as  it  then  was, 
with  the  fifteen  feet  in  the  rear  of  it,  was  to  be  embraced  in 
the  lease;  that  the  defendant  wa^  to  have  the  right  to  build 
a  second  story  for  his  own  use;  that  one  of  the  lessees 
(plaintiff  was  one  of  them)  procured  the  lease  to  be  written, 
and  when  it  was  read  to  the  defendant  he  objected  to  signing 
it,  because  it  did  not  reserve  his  right  to  erect  the  second 
story;  that  he  was  answered  by  the  lessees  that  it  would 
make  no  difference  whether  the  right  was  reserved  in  the 
lease  or  not,  as  it  was  plainly  agreed  that  he  should  have  the 
right;  that  upon  these  assurances  he  signed  the  lease;  that 
the  second  story  was  afterward  built,  without  objection  from 
the  lessees,  and  without  any  claim  being  then  made  to  it  by 
them,  but  with  their  expressed  consent  and  approval.  The 
defendant  set  up  these  facts  in  his  cross-complaint,  and 
asked  that  the  lease  might  be  reformed  so  as  to  express  the 
true  contract  between  the  parties.  The  Court  adjudged  that 
the  lease  l^e  reformed  and  gave  judgment  for  the  defendant. 
The  question  presented  and  determined  by  the  Court  on 
appeal,  related  to  the  admissibility  of  the  testimony  above 
stated;  and  this  comprehended  the  question  to  be  decided  in 
the  case  now  before  us.  It  was  adjudged  that  the  testimony 
was  admissible,  and  the  objections,  similar  to  those  argued 
here,  were  held  untenable.  We  do  not  desire  to  add  any- 
thing to  the  opinion  of  the  Court  in  the  case  cited.  The 
point  is  ably  discussed  and  well  decided,  and  in  our  judg- 
ment it  should  control  this  case,  and  it  demonstrates  the  cor- 
rectness of  the  judgment  rendered  herein  by  the  Court 
below.     We  do  not  concur  in  the  criticism  of  the  learned 
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eoiinsel  of  appellant  in  regard  to  the  case  cited,  nor  do  we 
perceive  that  the  distinction  which  he  attempts  to  establish 
between  it  and  the  case  under  consideration ,  exists,  for  the 
reason  stated  above. 

The  Court  properly  overruled  the  objections  of  the  plain- 
tiff's counsel  to^tne  offer  of  defendant. 

The  plaintiff  argues  that,  nothing  to  the  contrary  appear- 
ing in  the  cross-complaint,  it  must  be  presumed  that  the 
plaintiff  purchased  the  land  in  good  faith  without  notice  of 
anj  equify  in  the  defendant,  and  also  that  he  paid  a  sound 

Snce.  We  cannot  see  that  any  such  presumption  can  be  in- 
ul^ed  between  the  parties  to  this  case.  When  any  right 
is  claimed  on  such  ground,  it  must  be  generally  pleaded  and 
proved.  The  evidence  is  not  set  forth  in  the  record,  and  if 
any  such  defense  was  set  up  in  the  answer  to  the  cross-com- 
plaint, the  Court  in  effect  found  that  as  matter  of  fact  it  was 
not  true.  The  pleadings  aver,  and  the  findings  are  in  ac- 
cord, that  plaintiff  knew  of  the  claim  of  defendant  to  the 
improvement  and  fixtures  in  question  at  least  as  early  as  the 
fourth  of  October,  1879,  and  he  did  not  get  his  deed  to  the 
tract  sold  until  the  sixth  day  of  October,  1879,  two  days 
after  such  knowledge  was  had. 

The  mistake  was  sufficiently  averred  and  found,  and  it  was 
also  found  that  a  fraudulent  use  was  attempted  to  be  made 
of  the  lease.  To  allow  plaintiff  to  make  use  of  this  lease  as 
he  seeks  in  this  action,  in  violation  of  his  express  contract, 
''would  be  to  uphold  and  sanction  fraud  and  bad  faith." 
(Per  Belcher,  J.,  in  Murray  vs.  Dake^  46  Cal.  650.) 

The  ruling  of  the  Court  below  as  to  the  special  grounds 
of  demurrer  is  correct.  We  see  no  error  committed  by  the 
Court  below. 

Judgment  affirmed. 

We  concur:    Morrison,  C.  J.,  Sharpstein,  J. 


DEPABTlfENT  No.    2. 


[Piled  February  18,  1882.] 

No.  7994. 

SHAEFFEB,  Bbspondent,  vs.  MATZEN,  Appellant. 

B9BOXMXHT — ^PoesKSBioN — NoNBUTT.  Li  ejectment  where  there  is  no  proof 
of  possession  by  defendant  at  commenoement  of  the  action  the  Conrl 
should  fp-ant  a  nonsnit. 

Ib.  The  finding  that  defendant  took  possession  of  the  land  prior  to  com- 
menoement of  the  action  and  had  ever  since  held  the  same,  HM,  not 
siutained  by  the  evidence. 
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Appeal  from  Superior  Court,  Butte  County. 

McKune  and  Hart^  for  appellant. 
Long  J  Lott  and  Bdclier^  for  respondent. 

By  the  Court  : 

Tne  Court  erred  in  refusing  to  grant  a  nonsuit  in  this  case. 
The  action  was  ejectment,  and  there  was  no  proof  of  posses- 
sion by  defendant  at  the  commencement  of  the  action.  The 
motion  for  a  nonsuit  was  made  on  the  ground  that^there  was 
no  such  proof,  and  it  should  have  been  granted. 

The  finding  that  the  defendant  took  possession  of  the  land 
sued  for  prior  to  the  commencement  of  the  action,  and  had 
ever  i^ince  held  the  same,  was  not  sustained  by  the  evidence. 

For  these  errors  the  judgment  and  order  denying  a  new 
trial  are  reversed  and  the  cause  remanded. 


In  Bank. 

[Filed  February  24,  1882.] 
No.  10,671. 

THE  PEOPLE  OF  THE  STATE  OF  CAMFOBNIA, 

Bespondent, 
vs. 

LEE  AH  YUTE,  Appellant. 

Eyidinoe — Gbobs-Examination — WiTNKSs.  Upon  defendant  denying,  apon 
cross-examination,  that  he  had  made  a  certain  statement  upoli  a 
former  trial,  it  is  not  necessary  to  ask  the  impeaching  witness  to  state 
what  defendant  did  swear  to;  it  is  sufficient  to  ask  whether  the  de- 
fendant made  the  particular  statement  denied. 

Intebpbbtbb — Chinese  Testimony.  Defendant,  a  Chinaman,  testified  in  ihe 
Chinese  language  on  a  former  trial.  To  impeach  him  as  to  statements 
made  on  such  trial,  the  Chinese  interpreter  was  called.  Held^  the  in- 
terpreter was  the  proper  person  to  be  called. 

Abouhent — DisTBTCT  Attobney.  Improper  remarks  made  by  the  District 
Attorney  in  his  argument  to  the  jury  are  not  the  subject  of  exception 
on  appeal,  it  appearing  that  upon  objection  by  defendant  the  Court 
ordered  the  remarks  stricken  out,  and  did  all  in  its  power  to  remove 
their  influence  upon  the  jury. 

Appeal  from  Superior  Court,  San  Francisco. 

Thomas  F.  Barry,  for  appellant. 

Attomey-Oeneral    Hart    and  Darwin  dt  Murphy^   for  re- 
spondent. 

Morrison,  C.  J.,  delivered  the  opinion  of  the  Court: 

On  the  trial  of  this  case  in  the  Superior  Court  the  defend- 
ant offered  himself  as  a  witness,  and  on  his  cross-examina- 
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tion  was  asked  if  he  did  not,  on  a  former  trial  of  the  case, 
testify  ''  that  he  (defendant)  was,  at  a  time  mentioned,  in 
the  house  of  the  deceased,  talking  with  the  deceased  and 
with  a  woman  named  Ah  JBteong  immediately  prior  to  the 
diooting,  and  that  while  there  he  saw  Lee  Wing  took  through 
the  window  ?"  The  defendant  denied  that  he  had  eyer  so 
testified,  and  for  the  purpose  of  contradicting  Him,  the  Chi- 
nese interpreter,  Louis  Locke,  was  called  for  the  prosecu- 
tion, and  ne  was  asked  if  the  defendant  did  not  testify  in  the 
manner  stated.  Objection  was  made  to  the  question,  on  the 
ground  tiiat  it  was  leading,  and  that  the  proper  course  was 
to  ask  the  impeaching  witness  to  state  what  the  defendant 
did  swear  to  on  the  former  trial.  The  Court  oyerruled  the 
objection,  and  it  is  claimed  before  us  that  the  ruling  was 
erroneous. 

1.  Speaking  on  this  subject,  a  sliandard  writer  on  the  law 
of  eTidence  says:  "  So,  where  a  witness  is  called  to  contra- 
dict another,  who  had  stated  that  such  and  such  expressions 
were  used,  or  the  like,  counsel  are  sometimes  permitted  to 
ask  whether  those  particular  expressions  wercused,  or  those 
ihinffs  said,  instead  of  asking  the  witness  to  state  what  was 
said.  (1  Oreenleaf  on  Eyidence.  Sec.  435.)  To  the  same 
effect  is  the  text  of  another  high  authority  on  this  point. 
"The  witness  haying  been  asked  on  cross-examination  if 
he  had  not  used  particular  expressions,  in  order  to  lay  a 
foundation  for  contradicting  him,  upon  his  denial,  the  wit- 
ness called  to  proye  that  he  did  use  them  may  be  asked  as 
to  the  particular  words  used  from  his  brief."  (Starkie  on 
Eyidence,  216.) 

Li  Edwards  ys.  WaUer,  3  Starkie's  Beports,  p.  8,  "Scar- 
lett^ in  cross-examination,  asked  a  witness  as  to  some  ex- 
pressions he  had  made  for  the  purpose  of  laying  a  foundation 
for  contradicting  him;  the  witness  denied  haying  used  them. 
Scarlett  afterwards  called  a  person  to  proye  that  he  had,  and 
read  from  his  brief.  Abbott,  C.  J.,  held  that  he  was  entitled 
to  do  BO." 

The  impeaching  witness  was  the  Chinese  interpreter,  and 
he  was  the  proper  person  to  call  for  the  purpose  of  proying 
what  the  defendant  swore  to  in  the  Chinese  language  on  the 
former  trial,  as  was  held  by  Department  One  of  this  Court 
in  the  case  of  the  People  ys.  Ah  Yute,  66  Cal.  121.  "The  in- 
terpreter or  some  other  witness  who  heard  and  understood 
the  language  in  which  the  statements  of  the  defendant  were 
made,  should  haye  been  called  to  proye  them."  (See,  also, 
PeofplU  YS.  Lee  Iba,  B4:  Cal.  527.) 

2.  The  second  point  made  presents  an  exception  to  remarks 
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made  by  the  District  Attorney  in  his  closing  argument  to 
the  jury;  and  upon  this  subject  the  bill  of  exceptions  shows 
the  following  facts : 

''Mr.  Marshall  said,  in  closing  for  the  people,  an  attempt 
has  been  made  to  impeach  the  character  of  the  witness 
for  the  people,  Hugo  Habner.  Counsel  for  the  defense 
has  attacked  him  in  a  bitter  tirade.  He  is  a  man  of  good 
character,  and,  had  I  deemed  it  necessary,  I  could  have  pro- 
duced witiiesses  to  testify  to  his  good  cnaracter,"  to  which 
remarks  the  defendant  objected,  and  had  his  exception  noted. 
Thereupon  the  following  additional  occurred: 

''The  Court — It  has  been  sought  here  to  try  the  case 
without  any  exceptions;  and  rather  than  there  should  be  any 
exception,  the  Court  will  order  the  remarks  of  Mr.  Marshall 
stricken  out — those  which  were  objected  to;"  whereupon 
Mr.  Marshall  said:  "Very  well,  then,  the  argument,  so  far 
as  making  any  endorsement  of  that  man's  character,  goes  for 
nothing — so  far,  I  suppose,  as  I  stated  I  was  prepared  to  de- 
fend his  reputation  if  it  has  been  impeached."  The  Judge 
then  said:  "7es,  strike  that  out  also. 

In  the  case  of  the  People  ys.  Bu7ikj  decided  January  22, 
1878,  the  Supreme  Court  had  before  it  the  question  of  al- 
leged improper  remarks  made  by  the  District  Attorney  in 
his  closing  argument  to  the  jury,  and  such  remarks  were 
made  the  ground  of  exception  on  appeal.  The  Court  affirmed 
the  judgment,  but  filed  no  written  opinion.  The  affirmance 
of  the  judgment,  howeyer,  inyolyed  the  decision  that  the  case 
should  not  be  reyersed,  because  the  District  Attorney  went 
out  of  the  record,  and  presented  yiews  of  his  own  in  the 
case.  The  recent  case  of  the  People  ys.  Bamhart,  8  Pac.  G. 
L.  J.,  551,  presented  a  similiar  question,  and  Mr.  Justice 
£rOSs,  deliyering  the  opinion  of  the  Court,  there  says:  ''We 
see  no  merit  in  the  exception.  An  erroneous  statement  of 
the  testimony  to  the  jury  by  counsel  in  the  trial  of  a  cause, 
is  not  an  error  for  which  a  new  trial  will  be  awarded.  It 
would  be  strange  if  it  was."  Few  cases  would  stand  the 
test  of  an  appeal,  if  the  Court  below  is  to  be  held  responsi- 
ble for  eyery  license  taken  by  attorneys  in  the  argument  of 
causes.  We  do  not  wish  to  be  understood  as  saying  there 
may  not  be  such  an  abuse  in  this  regard,  as  would  make  it 
the  duty  of  this  Court  to  reyerse  the  judgment  of  the  trial 
Court,  but  certainly  there  was  nothing  in  the  case  with  which 
we  are  now  dealing  that  calls  for  a  reyersal.  Objection  was 
made  by  defendant's  counsel  to  the  remarks  made  by  the 
District  Attorney,  and  the  Court  below  at  once  ordered  them 
stricken  out.     They  did  not  occur  again  in  the  argument, 
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and  Che  Court  did  all  in  its  power  to  remoye  any  improper 
influence  the  remarks  might  nave  produced  upon  the  jury. 

We  see  no  error  in  the  proceedings,  and  the  judgment  and 
order  are  therefore  affirmed. 

We  concur:  McEee,  J.,  Boss,  J.,  SharpStein,  J.,  Thorn- 
ton, J. 


Department  No.  2. 


[Filed  February  11,  1882.] 
No.  8066. 

C.  8.  BOB,  Pbtitioneb, 

THE  SUPEEIOB  OOUBT  OF  THE  CITY  Am> 
COUNTY  OF  SAN  FRANCISCO,  Respondbht. 

Wbit  of  Bbyixw — Bboobd.  The  Sapreme  Court  is  confined  to  the  record 
of  the  Gonrt  below  upon  proceedings  for  rcTiew. 

Id. — Ck>RTEMPT — Tbiai*.  The  record  npon  proceedings  to  rcTiew  an  adjndi- 
Cfttion  for  contempt  contained :  First,  affidavits  of  the  facts  constituting 
the  contempt;  second,  answer  of  petitioner;  third,  judgment,  which 
latter  stated  that  the  matter  had  been  regularly  heaid.  Eeld,  it  suffi- 
ciently appeared  that  there  had  been  a  proper  trial  of  the  alleged 
contempt. 

Id. — JxjBisDicTiON — ^Ebbob.  The  record  mast  show  error,  for  when  jnrisdio- 
tion  ifi  once  had  of  subject-matter  and  person,  every  intendment  must 
be  made  to  support  the  judgment. 

Id. — Ck>sBBonoN  or  Bboobd.  If  the  record  on  proceedings  for  review  is  er- 
roneous, it  must  be  corrected  by  motion  or  suggestion  to  the  Court 
below. 

Hoge,  Sullivan,  Wright  and  Deuprey,  for  petitioner. 
Olney,  for  respondent. 

By  the  CouBT : 

Application  for  writ  of  review  as  to  judgment  of  the  Court 
above  named  in  a  proceeding  for  contempt  of  Court. 

We  have  examined  the  record  in  this  matter,  and  are  of 
opinion  that  the  Court  had  jurisdiction  of  the  subject-matter 
and  the  parties  and  regularity  exercised  its  jurisdiction. 
Our  examination  must  be  confined  to  the  record.  We  can 
go  no  further.  The  record  in  this  proceeding  for  contempt 
before  us  is:  First — ^Affidavits  of  the  facts  constituting  the 
4K>ntempt.  (C.  C.  P.  Sec.  1211.)  Second — ^Answer  of  Koe. 
(C.  C.  P.  Sec.  1217.)  Third— Judgment  adjudging  Roe 
guilty  of  contempt. 
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The  jndgment  states  that  the  matter  had  been  regularly 
heard,  thus  showing  there  was  a  trial. 

It  is  contended  that  according  to  the  statnte,  witnesses 
most  be  examined,  (0.  C.  P.  Sec.  1217,)  and  the  indgment 
most  be  on  the  answer  and  evidence  (C.  C.  P.  1218.)  That 
is  so,  but  it  does  not  appear  that  this  coarse  was  not  pursued. 
The  record  must  show  error,  for  when  jurisdiction  is  once 
had  of  subject-matter  and  person,  as  clearly  appeared  in  this 
case,  every  intendment  must  be  made  to  support  the  judg- 
ment. Moreover,  the  production  of  witnesses  might  have 
been  waived,  and  Boe  might  have  consented  to  I^Ting  the 
ease  on  affidavits. 

We  must  take  the  record  as  true.  If  the  contrary  is  the 
fact,  it  must  be  corrected  by  motion  or  suggestion  to  the 
Court  below.  This  Court  cannot  alter  the  recora  of  the  Court 
a  quo.  The  record  shows,  in  our  judgment,  jurisdiction  in 
the  Court,  and  that  the  Court  regularly  pursued  its  authority. 

The  writ  must  be  denied  and  the  proceeding  dismissed, 
and  it  is  so  ordered. 


Depabtment  No.  2. 


[Filed  February  20,  1882.1 

No.  7284. 

MARTIN  ET  AL.,  Appellants,  vs.  WALELEB,  Bespondent. 

PB4on<ni — ^Plxadirg —  Judomeht — Pabtitioii — Afpbaii — EjBonnEMT.'  In 
1878  plaintifh  broof^ht  partition.  Judgment  went  for  defendant.  On 
appeal  the  jndgment  was,  on  October  3,  1881,  reyersed,  with  direction 
to  make  partition.  In  187U  plaintiffs  had  brought  ejectment  for  the 
same  lands,  which  resulted  in  a  judgment  for  defendant,  October  13, 
1880.  In  March,  1881,  a  biU  was  fied  to  declare  a  trust  concerning 
the  same  lands,  which  is  still  pending.  Defendant  moTes  the  Supreme 
Court  to  modify  the  judgment  in  the  partition  suit  so  far  as  it  directs 
a  partition  on  tiie  ground  that  it  would  cause  an  injustice  in  depriTing 
him  of  the  benefit  of  the  judgment  obtained  in  the  ejectment  suit: 
JBeM,  the  motion  must  be  denied,  as  defendant  was  at  Uberty  to  plead 
the  recoTcry  of  the  judgment  in  the  action  brought  by  plaintifb 
against  him. 

Ihompson,  for  the  motion. 
LippUt  and  Orey^  contra. 

By  the  Ooubt  : 

The  motion  to  modify  the  judgment  is  denied.  We  do 
not  see  that  the  defendant  cannot  plead  the  jndgment  snbse- 
qnently  recovered  in  the  action  brought  by  plaintiffs  against 
him. 
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Abstracts  of  Recent  Decisions. 


Contested  Eleotion.  A  party  claimed  to  haye  been  elected 
Sheriff  of  a  county,  qualified  as  such,  and  demanded  possession 
of  the  records  and  books  of  the  office.  Pending  the  litigation 
touching  the  question  of  his  election,  he  procured,  a  temporary 
injunction  against  the  Commissioners  and  Clerk  of  the  county, 
restraining  them  from  paying  oyer  to  the  incumbent  of  the 
Sheriff's  office  any  fees  or  emoluments  of  office  earned  sub- 
sequent to  his  demand  for  possession.  The  acting  Sheriff  was 
not  a  |>arty  to  this  proceeding:  Hdd,  upon  motion  to  dissolye 
the  injunction,  that  the  acting  Sheriff  not  being  a  party  to  the 
proceeding,  and  the  complainant  not  claiming  to  recoyer  any  fees 
or  damages,  the  injunction  must  be  dissolyed.  PriveU  ys. 
Stephens,  Sup.  Court  of  Kan.,  14  Chic.  Leg.  News>  128. 


StaTUTOBT    CoNSTBUOTION — CONTEMPOBANEOUS     STATUTES.      WhcU 

two  statutes  are  approyed  the  same  day,  they  are  approyed  con- 
temporaneously; but  when  one  takes  effect  on  its  passage,  and 
the  other  on  the  first  day  of  the  following  January,  both  amend- 
ing the  general  statutes,  the  Act  taking  effect  last  is  an  amend- 
ment to  the  statutes  as  amended  by  the  Act  taking  effect  first. 
Harrington  ys.  Harrington*^  Estate,  Sup.  Court  of  Vt.  24  Alb. 
L.  J.  538.  (See  Goodwin  ys.  Buckley,  Sup.  Court  of  Cal.  5  Pac. 
Coast  L.  J.  120.) 

AtxnpTAHGB  OP  Note  wtth  Subett  fob  Pubohasb  Monet — ^No 
ABANBomfEMT  OF  LiSK  Bectted  IN  Deed  TO  Land.  The  accept- 
ance of  a  note  with  surety  for  the  purchase  money  of  land  does 
not  eyidence  any  intention  on  the  part  of  the  yendor  to  abandon 
his  lien  where  tiie  note  is  executed  simultaneously  with  the  deed 
retaining  the  lien,  nor  does  the  fact  that  the  note  is  described  in 
the  conyeyance  as  that  of  the  yendee  only,  make  any  difference. 
Taylor  ys.  MUlion,  Ky.  Court  of  App.  1  Ky.  L.  J.  365. 


New  Law  Fablications. 


"  BioBLOW  ON  Estoppel."  Third  edition,  1882.  Little,  Brown  & 
Company,  Boston,  publishers.  For  sale  by  A.  L.  Bancroft 
A  Company,  San  Francisco. 

The  author  states  in  his  preface  that  he  has  reyised  eyery  line 
of  the  former  edition,  changed  much  that  was  not  well  digested. 
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and  brought  down  the  citation  of  cases  to  November,  1881.  He 
has  thereby  given  to  the  profession  a  text-book  of  great  value, 
and  upon  a  subject  in  regard  to  which  a  good  text-book  is 
especially  valuable. 


"Phivatb  Oobporations."  a  Treatise  on  the  law  of  Private 
Oorporations  other  than  Charitable,  by  Victor  Morawetz. 
Litue,  Brown  &  Company,  Boston,  publishers.  For  sale  by 
A.  L.  Bancroft  &  Company,  San  Francisco. 

This  is  rather  an  ambitious  work,  and  exhibits  great  industry 
and  familiarity  on  the  part  of  the  author  with  this  most  impor- 
tant branch  of  the  law.  The  term  UUra  Vires  is  discarded,  and 
the  matters  generally  considered  under  this  head  are  discussed 
under  the  heads  ''The  Legal  Validity  of  Corporate  Acts"  and 
"The  Construction  of  Charters."  lliese  two  divisions  of  the 
subject  are  treated  very  thoroughly,  and  take  up  one-third  of 
the  volume.  The  rest  of  the  volume  treats  of  tiie  Formation 
of  Corporations;  Contract  of  Membership;  Bights  and  Eemedies 
of  Stockholders;  Laws  Affecting  Corporations;  Duties  to  the 
Public;  Foreign  Corporations;  Transfer  of  Franchises;  Bights 
of  Creditors;  Consolidation  and  Dissolution  of  Corporations. 
The  citations  are  very  full,  and  the  index  is  very  complete. 


"Bishop  on  Criminal  Law."  Seventh  edition,  1882.  Little, 
Brown  &  Company,  Boston,  publishers.  For  sale  by  A.  L. 
Bancroft  &  Company,  San  Francisco. 

This  edition  was  a  necessity,  as  the  sixth  edition  was*  ex- 
hausted. The  body  of  the  work  has  been  enlarged  fifty  pages, 
902  new  cases  cited,  many  of  the  chapters  re-written,  and  a 
chapter  on  the  authorities  and  their  weight  is  added.  The 
learned  author  has  covered  the  whole  field  of  criminal  law  in 
this  work,  in  his  two  volumes  on  '*  Criminal  Procedure,"  and  in 
his  one  volume  on  "  Statutory  Crimes,"  and  is  as  remarkable  for 
his  accuracy  as  for  his  indus^.  These  five  volumes  constitute 
a  library  in  themselves. 


"  Mat  on  Insurance."  Second  edition,  1882.  Little,  Brown  & 
Company,  Boston,  publishers.  For  sale  by  A.  L.  Bancroft 
&  Company,  San  Francisco. 

The  first  edition  of  this  valuable  work  was  issued  in  1873. 
This  second  edition  is  an  improvement  on  the  first.  All  the 
cases  cited  in  the  first  edition  have  been  carefully  revised;  two 
(hotisand  additional  cases  are  cited,  and  the  index  has  been  en- 
larged.    The  work  is  invaluable  to  insurance  lawyers. 


uiixt  ^mat  %m  I^um^l 


Vol.  IK.  March  4,  1882.  No.  2. 


Current  Topics. 


BURDEN  OP  PROOF  UPON  A  PLEA  OF  INSANITY. 

What  ifl  the  New  York  Doctrine  ?  In  a  recent  case  {People  yb. 
(yCmmeU^  14  Chic.  Leg.  News,  172)  the  Appellate  Conrt  sub* 
tained  the  following  charge  to  the  jury  upon  this  point: 

''  But  he  does  interpose  a  defense,  and  that  is,  whether  he  did 
this  injury  or  not,  no  matter  what  the  motive  may  have  been 
which  actuated  it,  or  the  instrument  which  he  used,  yet  he  is  not 
responsible  in  the  law;  he  should  not  be  condemned  for  the  rea- 
son that  he  was  irresponsible;  that  he  was  an  insane  man  at  the 
time  it  is  alleged  this  occurrence  transpired.     You  are  to  deter- 
mine from  the  evidence,  whether  or  no  such  is  the  fact.    The 
presumption  of  law  is  in  this  instance  against  the  prisoner,  as  in 
the  other  it  was  in  his  favor.     He  is  presumed  innoceni  of  the  per- 
formance of  an  act,  uniU  he  is  proven  to  he  guiUy.   He  is  presumed  to 
be  a  sanfi  man,  and  amenable  to  all  the  appliances  of  the  law,  until  he 
convince  you  by  evidence  that  he  is  insane;  and  he  is  responsible  for 
the  appliance  cfthe  law  uniU  he  relieves  himself  by  convincing  you 
(hat  he  is  insane  and  not  responsible.   And  by  insanity  is  to  be  under- 
stood, in  the  sense  of  the  law,  a  diseased  condition  of  the  mind 
and  conscience  of  the  person,  so  as  not  to  be  able  to  comprehend 
the  nature  and  quality  of  the  act  which  he  does,  and  so  that  he 
is  not  able  to  determine  the  right  or  wrong  of  that  act.     If  he 
can  determine  those  two,  the  nature  and  quality  of  the  act,  and 
is  able  to  determine  whether  or  no  that  act  is  right  or  wrong  in 
the  light  of  Ok>d's  law,  then  he  is  not  insane,  and  is  not  relieved 
from  the  responsibility  attaching  to  the  act  which  he  does." 

I>efendant's  counsel  requested  the  Court  to  charge,  "  that  if, 
from  the  evidence  in  the  case,  a  reasonable  doubt  arises  in  their 
minds  as  to  the  sanity  or  insanity  of  the  defendant,  that  he  is 
entitled  to  the  benefit  of  that  doubt."  The  Court  declined  so  to 
ehai]^.  Defendant's  counsel  also  asked  the  Court  to  charge 
"  that  ihej  are  not  to  establish,  to  their  satisfaction,  sanity.  I 
understood  you  to  charge  we  were  to  establish  to  their  satisfac- 
tion bis  insanity.    I  ask  you  to  charge  the  defense  are  not  re- 
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quired  to  establlBh,  beyond  a  reasonable  doubt,  the  insanity  of 
the  prisoner.  If  the  evidence  raises  a  reasonable  doubt  as  to 
whether  he  was  insane  or  not,  he  is  entitled  to  that  doubt. 

The  Court  refused  so  to  charge.  Upon  the  refusals  to 
charge,  and  upon  an  exception  to  that  portion  of  the  charge  in 
which  the  Court  of  Sessions  said,  ''defendant  is  bound  to  show 
insanity  to  the  satisfaction  of  jury  "  the  defendant  moved  for  a 
new  trial. 

In  sustaining  this  charge  and  the  refusal  of  the  Court  to 
charge  as  .requested,  the  Appellate  Court  hold  that ''  the  burden 
was  upon  the  pro9ecuiion  "  to  show  that  the  defendant  was  ''  in 
such  a  condition  of  mind  as  to  he  responsible**  for  his  acts. 

If  the  defendant  must  convince  the  jury  ''by  evidence  that  he  is 
insane, "  how  can  the  burden  of  proof  rest  on  the  prosecution  ? 

The  Appellate  Court  further  said:  "The  legal  presumption 
that  every  man  is  sane  was  sufficient  to  sustain  the  other  until 
repelled,  and  the  charge  of  the  Judge  criticised  in  the  first 
point  made  by  the  appellant  goes  no  further.  If  the  prisoner 
gave  no  evidence,  the  facts  stood.  If  he  gave  evidence  tending  to 
overthrow  it,  the  prosecution  might  produce  answering  testimony^ 
but  in  any  Court  he  must  satisfy  the  jury  upon  the  whole  evidence 
that  the  prisoner  was  mentally  responsible ,  for  the  affirmative  of  the 
issue  tendered  by  the  indictment  remained  with  the  prosecution  to 
the  end  of  the  trial.  Without  going  to  the  other  authorities, 
these  observations  are  warranted  by  Brotherson  vs.  The  People^ 
76  N.  T.  159,  where  general  rule  above  stated  was  applied  to 
questions  similar  to  those  before  us.  It  was  not  violated  by  the 
trial  Court;  after  referring  to  the  acts  constituting  the  offense 
charged  and  the  rules  of  law  applicable  thereto,  the  learned 
Judge  called  attention  to  the  fact  aUeged  in  behalf  of  the  prisoner, 
that  he  was  an  insane  man  at  the  time  they  were  committed, 
and  not  responsible  therefor,  and  directed  them  "  to  determine 
from  the  evidence  whether  or  no  such  is  the  fact."  "He  is 
presumed,"  the  Court  said,  "  to  be  a  sane  man  until  he  convinces 
you  by  evidence  that  he  is  insane. " 

If  "  he  is  presumed  to  be  a  sane  man  until  he  convinces  you  by 
evidence  that  he  is  insane,"  how  can  it  be  the  duty  of  the  prosecu- 
tion "  to  satisfy  the  jury  upon  the  whole  evidence  that  the 
prisoner  was  mentally  responsible?"  We  most  respectfully 
submit  that  the  New  York  Court  is  confused  upon  this  question. 
According  to  the  lower  Court,  the  presumption  as  to  sanity 
shift43  the  burden  of  proof  from  iJie  prosecution  to  the  defendant, 
and  forces  him  to  prove  ineanity.  According  to  the  Appellate 
Court  the  defendant,  by  throwing  a  doubt  upon  this  presump- 
tion, forces  the  prosecution  to  prove  sanity.  And  yet  the  two 
Courts  agree.     How  do  they  do  it? 
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Supreme  Court  of  California. 


In  Bank. 


[Filed  February  24,  1882.] 

No.  7886. 

BIXBT  BT  AL.,  Appf.TiT.ants,  vs.  BENTbtal.,  Respondents. 

TmAKCT  ni  Common  —  Exchanob  of  Lands  —  Pabtition.  Appellants  as- 
serted title,  as  tenants  in  common,  deriyed  from  the  heirs,  one  John- 
son, through  what  purported  to  be  an  act  of  exchange,  executed  by 
Johnson  and  one  Sepulveda  in  1844,  whereby  the  former  gave  to  the 
latter  his  right  and  interest  in  a  ranch  called  "  Yucaipa  "  in  exchange  ' 
for  the  right  and  interest  of  the  latter  in  the  Bancho  Los  Palos  Yerdes 
— ^the  ranch  in  controversy.  One  of  the  ranches,  **  Yucaipa,"  had  no 
existence  in  fact,  and  neitiier  of  them  was  vendible  by  the  parties  to 
the  exchange;  neither  of  them  had  any  proprietary  title  which  could 
be  transferred  to  the  other,  and  neither  during  the  lifetime  of  the 
parties,  either  gave  or  received  possession;  Held,  the  act  of  exchange 
was  a  nullity  from  the  beginning. 

In. — Id.  To  render  valid  an  exchange  of  lands  there  must  be  an  equality  of 
right  or  interest,  also  a  delivery  of  possession. 

LiODDiss  OF  Occupation — Heibs — Dksgent.  A  license  of  occupation  is  a 
mere  personal  privilege;  it  conveys  no  estate  or  interest  and  is  re- 
Tocable  at  the  pleasure  of  the  party  making  it.  It  ceases  with  the 
death  of  either  party  and  cannot  be  transferred  or  alienated  by  the 
licensee.    In  no  sense  is  it  property  descendible  to  heirs. 

BvBSEQUKMT-AcQniBKD  Tttls — SPANISH  Law.  Under  the  Spanish  law  an 
after-acquired  title  does  not  inure  to  the  benefit  of  a  former  grantee. 

Afebb-Aoquibxd  TrrLX— EsTOPPKii— Deed  of  Exchange.  A  subsequently- 
acquired  title  does  not  inure  to  the  benefit  of  a  party  to  a  deed  of  ex- 
change, which  only  purports  '*  to  exchange  the  right  and  interest 
corresponding  to  each  one  "  in  designated  ranches,  contains  no  cove- 
nants of  warranty,  has  never  been  consummated  by  delivery  of  pos- 
session in  the  lifetime  of  the  parties,  and  is  inoperative  and  void. 

CoNsox^TOATioN  OF  ACTIONS — PATENT — Tbust — PBAcncB.  At  the  Commence- 
ment of  this  action  of  partition  in  1874,  no  patent  for  the  ranch  had 
been  issued.  In  1880  it  was  issued.  The  heirs  of  Sepulveda  then 
commenced  an  action  against  other  parties  to  the  partition  suit  for 
the  enforcement  of  a  declaration  of  ^st  concerning  the  property  ex- 
ecuted in  1852.  The  Court  consolidated  the  action  pending  before  it, 
in  relation  to  the  trust,  with  this  partition  suit.  Held,  proper,  as 
both  causes  of  action  related  to  the  partition  of  the  ranch  and  were 
not  distinct  causes  of  action. 

Pbactxcb— Inteblocutobt  Decbek — Pabtition — Amending  Findings — Ap- 
PEAi..  Proceedings  for  the  purpose  of  amending  findings  being  in 
fieri.  Held,  after  an  appeal  taken  from  the  interlocutory  decree  in  par- 
tition, the  trial  Court  had  power  to  make  an  order  amending  the 
findings^  so  as  to  give  true  expression  to  the  decision  of  the  Court  as 
to  the  rights  of  the  parties. 

Id.  An  appeal  from  an  interlocutory  decree  in  partition  does  not  deprive 
the  trial  Court  of  further  power  over  the  case. 

PmBXATUBE  Appeal.  An  appeal  taken  from  an  interlocutory  decree,  pend- 
ing proceedings  for  its  modification,  is  premature. 
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Id. — Modification  of  Becbbv — Appbal.  The  modifloatioD  of  a  decree  ia^ 
in  effect,  the  rendition  of  a  new  decree,  from  whfch  latter  alone  lies 
'    the  appeal. 

Id. — Afpbalablb  Obdbb — Dbgbbb.  An  order  modifying  an  interlocutory 
decree  in  an  action  of  partition  is  not  appealable.  The  appeal  mast 
be  taken  from  the  decree  itself. 

Appeal  from  Superior  Courts  Los  Angeles  Coanty. 

Thorn  &  Stevens^  Chapman  &  Oraves^  Brwriaon  &  Wells,  for 
apDellants. 

uMdveny,  Bicknell  &  White,  Brunson,  Thorn  &  Stevens, 
Howard,  Boberts  dh  Hal&y,  Barclay  dk  Wilson,  Wilson,  Howard 
4k  Haxard,  Howard  and  Chapman,  for  respondents. 

MoKke,  J.y  delivered  the  opinion  of  the  Court: 

Appeal  from  an  interlocutory  decree  and  an  order  denying 
^e  motion  for  a  new  trial  in  an  action  for  partition  of  the 
ikancho  Los  Palos  Yerdes  in  Los  Angeles  County,  and  from 
an  order  allowing  a  modification  of  the  decree. 

Appellants  assert  a  title  as  tenants  in  common  with  the 
heirs  of  Santiago  Johnson,  through  what  purports  to  be  an 
act  of  exchange  executed  by  Johnson  ana  one  Jose  Diego 
Sepulyeda,  March  15,  1844,  whereby  the  former  gave  to  we 
latter  his  right  and  interest  in  a  ranch  called  ''  Yucaipa  "  in  ex- 
change for  the  right  and  interest  of  the  latter  in  the  Bancho 
Los  xalos  Yerdes. 

It  appears  by  the  findings  of  the  Court  below  that  four 
brothers,  viz:  Jose  Loretto,  Juan,  Ygnacio,  and  Jose  Diego 
Sepulyeda,  and  their  sister,  Teresa  Sepulyeda,  occupied  the 
Bancho  Los  Palos  Yerdes,  under  a  license  of  occupation  is- 
sued to  them  by  the  Mexican  authorities  in  the  year  1827. 
Jose  Diego  continued  to  occuoy  the  ranch  with  his  brothers 
and  sister  until  the  year  1840,  when  he  abandoned  his' 
temporary  occupation  under  the  license  to  occupy;  and,  at 
the  time  of  the  treaty  of  exchange  between  Johnson  and  him, 
he  had  no  possession,  right,  title,  or  interest  in  the  ranch, 
and  the  ranch  itself  was  part  and  parcel  of  the  public  do- 
main of  the  Mexican  nation.  At  the  same  time  there  was  no 
such  ranch  known  as  the  '' Yucaipa,*'  of  which  Johnson  had 
any  possession,  or  to  which  he  had  any  right  or  title,  nor  was 
there  any  definite  tract  of  land  known  by  the  name  of 
'^  Yucaipa;*'  but  the  term  was  applied  to  an  indefinite  scope 
of  country,  embracing  a  portion  of  what  was  then  known  as 
the  Bancho  San  Jacinto  y  Gorgonio,  of  which  Johnson  then 
had  possession,  and  to  an  undiyided  interest  in  which  he 
claimed  title  as  a  tenant  in  common  with  others,  and  a  por- 
tion of  the  Bancho  San  Bernardino,  part  of  which  was  then 
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in  possession  of  Jose  Diego  Sepulyeda,  under  a  Mexican 
grant  made  in  1842  to  himself  and  others.  And  when  the 
parties  made  the  treaty  of  exchange  they  meant  and  intended 
by  the  use  of  the  term  '^  Yncaipa'*  to  designate  the  Bancho 
San  Jacinto  y  GorgoniOy  and  no  other  or  different  ranch  or 
lands. 

Bat  the  exchange  was  never  completed;  for  neither  of  the 
parties  to  it  ever  delivered  to  the  other  possession,  ^epnl- 
veda  never  received  possession  of  Yncaipa  or  of  San  Jacinto 
y  Gorgonio;  Johnson  never  received  and  never  had  posses- 
sion of  any  part  of  Los  Palos  Yerdes.  And,  in  fact,  finding 
that  he  could  not  obtain  possession,  Johnson  sold  and  con- 
veyed the  ranch  San  Jacinto  y  Gorgonio,  April  2,  1844,  to 
one  Boubidoux,  to  whom  he  delivered  possession,  and 
Boubidoux  and  his  grantees  have  since  kept  and  held  posses- 
sion, and  become  the  confirmees  and  patentees  of  the  ranch. 

More  than  two  years  after  this  attempted  exchange,  viz: 
June  3,  1846,  the  Mexican  nation  granted  the  Bancho  Los 
Falos  Yerdes  to  Jose  L.  and  JuanSepulveda,  and  gave  them 
juridical  possession  of  the  same.  This  grant  was  aiterwards 
finally  confirmed  to  them  by  the  tribunals  of  the  United 
States  in  the  year  1856.  Meantime,  the  grantees  and  con- 
firmees, in  the  year  1852«  by  an  instrument  in  writing,  de- 
clared that  each  of  the  brothers  and  the  heirs  of  the  sister 
Teresa,  who  had  died,  had  equal  rights  with  them  in  the 
ranch  and  the  grant  of  1846;  and  they  agreed  that  each  of 
ihem  might  enter  upon  the  ranch  and  enjov  and  use  the 
same  to  tne  extent  of  his  interest.  Under  this  declaration 
of  trust,  Jose  Diego  entered  upon  the  ranch  in  the  year  1853, 
made  valuable  improvements  tiiereon,  and,  at  all  times  from 
the  year  1853,  until  the  time  of  his  death  in  1869,  held  con- 
tinuous, open,  notorious,  and  exclusive  adverse  possession 
of  the  interest  in  the  ranch  which  he  had  received  from  his 
brothers — the  grantees  of  the  ranch — under  the  declaration 
of  trust.  On  April  23,  1869,  he  died  seized  and  possessed 
of  this  interest  in  the  ranch,  and  devised  the  same  to  his  sur- 
viving widow  during  her  life,  and  the  remainder  over  to  his 
children;  his  devisees  and  survivors  of  them  have  alwajrs, 
since  his  death,  resided  upon,  occupied,  and  used  the  ranch 
in  the  same  manner  and  to  the  same  extent  that  he  held, 
used,  and  occupied  it,  before  his  death,  under  the  declar- 
ation of  trust. 

Santiago  Johnson  died  in  1847.  In  his  lifetime  he  never 
had  possession  of  any  part  of  Los  Palos  Yerdes,  and  he 
made  no  claim  to  any  right  or  interest  therein  under^the  ex- 
clumge.    After  his  death,  neither  his  heirs  nor  successors  in 
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interest  asserted  any  such  claim  until  Jose  Diego  Sepnlveda 
had  entered  on  the  ranch,  in  the  year  1863,  by  consent  of 
his  brothers,  under  the  declaration  of  trust. 

Such  are  the  facts,  as  found  by  the  Court,  out  of  which 
arises  the  claim  of  title  asserted  by  the  appellants  to  the  un- 
divided one-fifth  of  Los  Palos  Verdes,  which  had  been  ao- 
auired  by  Jose  Diego  Sepulveda  in  1863.  It  is  insisted  that 
iie  facts  have  not  been  established  by  the  evidence  in  the 
case;  but  the  evidence,  as  it  appears  in  the  transcript,  is 
ample  to  sustain  the  findings  of  the  Court.  The  question 
therefore  arises,  whether  the  act  of  exchange  executed  by 
Sepulveda  and  Johnson  was  of  any  validity. 

^  tn  termini  the  word  exchange  imports  a  reciprocal  con- 
tract. Each  of  the  parties  to  it  is  individually  considered  in 
the  double  capacity  of  vendor  and  vendee  of  the  things  which 
form  the  subjects  of  exchange.  (Domat,  448,  460;  Escriche, 
term  ^'Permuta,"  1346);  and  in  that  capacity  they  enter 
into  mutual  obligations,  one  with  the  other.  (Domat,  447.) 
Says  Mr.  Justice  Heydenfeldt,  in  Fowler  vs.  Smithy  2  Cal. 
669:  **  Under  the  rule  of  the  civil  law,  a  sale  of  property, 
when  made  by  the  use  of  general  terms,  implies  an  o  oligation 
on  the  part  of  the  seller  to  cause  the  buyer  to  have  the  thing 
which  is  sold  by  a  title  of  proprietor,  to  deliver  him  posses- 
sion, and  to  defend  him  against  whatever  may  deprive  him 
of  possession.     Possession  seems  to  be  looked  upon  as  the 

freat  object  of  purchase  and  the  great  symbol  of  right." 
eople,  savs  the  civil  law,  buy  things  for  no  other  end  but 
to  have  tnem  in  their  own  power  and  to  possess  them. 
Those  general  principles  of  the  civil  law  are  applicable  alike 
to  sales  of  real  or  personal  property.  That  law  makes  no  dis- 
tinction between  the  two  species  of  property.  The  one  is 
regarded  as  of  equal  dignity  with  the  other.  Applying  these 
principles  to  the  facts  of  this  case,  the  solution  of  the  ques- 
tion presented  is  relieved  of  any  difficulty. 

Unquestionably  the  parties  consented  to  the  exchange  of 
the  ranches  mentioned  in  their  act  of  exchange;  but  that 
bound  them  to  perform  reciprocally  what  they  promised  to 
one  another.  Neither  of  them,  however,  had  any  proprietary 
title  to  contract  for,  nor  any  possession  to  deliver.  When 
they  engaged  to  exchange,  Sepulveda  had  no  possession  of 
the  Los  JPalos  Yerdes,  because  he  had  abandoned  his  tempor- 
ary occupation  under  the  license  to  occupy,  and  acquired 
a  possession  in  the  Bancho  San  Bernardino,  under  the  grant 
of  1842,  to  himself  and  others.  Johnson  had  no  possession 
of  the  so-called  ^'Yucaipa,"  because  there  was  no  such 
ranch,  and  he  was  in  tho  actual  possession  of  the  ranch  San 
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Jacinto  J  Gorgonio.  And  as  ''Yucaipa"  had  no  existence, 
and  Los  Palos  Yerdes  was  part  of  the  pnblic  domain  of  the 
Mexican  nation,  neither  of  the  parties  had  any  right  or  in- 
terest to  transfer  to  each  other.  Sepulyeda  haa  acquired  no 
right  or  title  by  his  temporary  occupancy  under  the  license 
of  occupation,  because  ''sucn  a  license  is  a  mere  personal 
privilege,  can  be  conferred  by  parol  or  in  writing,  conveys 
no  estate  or  interest,  and  is  revocable  at  the  pleasure  of  the 
parfy  making  it.  ^  *  ^  It  ceases  with  the  death  of 
either  party,  and  cannot  be  transferred  or  alienated  by  the 
licensee,  because  it  is  a  personal  matter  and  is  limited  to  the 
original  parties  to  it.  In  no  sense  is  it  property  descendible 
to  heirs.*'    (De  Haro's  case,  5  Wall.  627.) 

It  is  true,  that  prior  occupation  and  cultivation  under  a 
provisional  license  to  occupy  have  been  frequently  recog- 
nized by  the  Mexican  authorities  as  an  equity  in  favor  of 
those  who  applied  for  a  grant  of  the  land;  and  as  an  equity 
it  has  been  recognized  and  enforced  by  the  United  States 
Courts  in  conteste  between  confirmees  of  grants  within  the 
same  general  outboundaries.  (United  States  vs.  ArmigOj  5 
Wall.  444.)  But  if  it  could  be  inferred  that  Sepulveda,  by 
virtue  of  his  prior  occupation  of  Los  Palos  Verdes,  jointly 
with  his  brothers,  from  the  year  1827,  until  the  year  1840, 
acquired  such  an  equity  as  was  recognized  by  the  Mexican 
Gknremment  when  it  granted  the  ranch  to  his  two  brothers 
on  the  third  of  June,  1846,  yet,  as  Johnson  had  no  equal 
equitable  right  in  ^'Yucaipa,  because  it  had  no  existence, 
there  was  not  that  equality  of  right,  or  interest,  which  was 
required  by  the  civil  and  the  common  law  to  render  valid  an 
exchange  of  property.  The  things  sought  to  be  exchanged 
must  be  equal.  (iSscriche,  Title  ''Permuta,"  1346.)  An 
exchange,  says  Blackstone,  is  a  mutual  grant  of  equal  in- 
terests, the  one  in  consideration  of  the  other.  The  estates 
exchanged  must  equal  in  quantity;  not  of  valuej  for  that  is 
immaterial,  but  of  interest;  as  fee  simple  for  fee  simple,  a 
lease  for  twenty  years  for  a  lease  for  twenty  years,  and  the 
Uke.     (2Blk.  332.) 

Delivery  of  possession  was  also  essential  to  the  validity  of 
exchange.  Possession  was  the  great  object  of  the  engage- 
ment between  the  parties.  It  consummated  the  sale  and 
made  the  buyer  master  and  possessor  of  the  thing.  Without 
delivery  of  possession  the  buyer  had  no  right  to  the  enjoy- 
ment, use,  and  disposition  of  the  thin^  sold.  Until  that  was 
accomplished  all  things  remained  in  the  same  state  as 
though  there  had  been  no  sale.  The  seller  remained  master 
of  ihe  thing  itself  and  of  its  fruits.     (Domat,  328,  346.) 
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So,  at  the  common  law,  entry  most  be  made  on  both  sides; 
for  if  either  party  die  before  entry  the  exchange  is  yofd.  (2 
Blk.  323.) 

Because,  therefore,  one  of  the  ranches  sold  had  no  exist- 
ence in  fact,  and  neither  of  them  wasyendible  by  the  parties 
to  the  exchange;  because  neither  of  them  had  any  proprie- 
tary title  which  either  could  transfer  to  the  other;  and  be- 
cause neither  during  the  lifetime  of  the  parties  eyer  gaye 
or  receiyed  possession,  the  act  of  exchange  was  a  nullity 
from  the  beginning.     (Domat,  417,  349.) 

Being  nuU,  the  subsequent  title  acquired  by  Sepulyeda  in 
the  year  1853,  from  his  brothers,  under  the  grant  to  them 
from  the  Mexican  nation  in  1846,  did  not  inure  to  the  bene- 
fit of  the  heirs  of  Johnson.  Such  a  title  does  not  inure  to 
the  benefit  of  a  party  to  a  deed  of  exchange,  which  only  pur- 
ports to  ''exchange  the  right  and  interest  corresponding  to 
each  one'*  in  the  designated  ranches,  but  conyeys  no  certain 
estate,  contains  no  coyenants  of  warranty,  has  neyer  been 
consummated  hj  deliyery  of  possession  in  the  lifetime  of  the 
parties,  and  is  inoperatiye  and  yoid.  Besides,  as  has  been 
said  in  Norcum  ys.  Oaty,  19  Mo.  65,  we  know  of  no  principle 
of  the  Spanish  law  making  an  after-acquired  title  inure  to 
the  benefit  of  a  former  grantee. 

SchmiU  ys.  Giovanari,  43  Oal.  617,  does  not  conflict  with 
these  yiews.  That  case  was  ejectment  against  one  in  posses- 
sion who  deriyed  title  from  a  Mexican  grant  by  purchase 
from  the  confirmee  of  the  grant;  and  it  was  held,  that  the 
decree  of  confirmation  by  express  terms,  inured  to  the  bene- 
fit of  the  purchaser.  But  the  Court  refused  to  determine, 
whether  the  instrument  in  writing,  dated  August  12,  1846, 
by  which  the  purchaser  acquired  his  right  and  obtained 
possession  from  the  confirmee,  was,  under  the  law  in  force 
at  the  time  of  its  execution,  sufficient  to  create  an  estoppel 
of  such  a  character  Uiat  the  after-acquired  title  would  feed 
the  estoppel,  and  thus  inure  to  the  benefit  of  his  yendees. 
The  determination  of  that  question  was  not  necessary  in  the 
case.  Our  conclusion  is  that  the  appellants  as  successors 
in  interest  of  the  h^irs  of  Johnson  acquired  no  right  or  title 
in  the  ranch  under  the  instrument  of  exchange. 

Specifications  are  made  of  seyeral  alleged  errors  of  law 
committed  by  the  Court  on  the  trial  of  the  case,  in  sustain- 
ing or  oyerruling  objections  asked  of  witness  in  their  direct 
and  cross-examinations  by  the  attorneys  of  the  plaintiffs  and 
of  certain  of  the  defendants;  but  as  they  all  relate  to  the 
yoid  deed  of  exchange,  the  appellants  were  not  injured  by 
the  rulings.     And  conceding  that  they  were  errors — which 
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▼onld  by  no  means  appear  if  it  were  necessary  to  pass  upon 
ihem — they  were  errors  without  injury. 

It  is  also  contended  that  the  Court  erred  in  consolidating 
an  action  pending  before  it,  entiUed  Sepulveda  vs.  Sepulveda^ 
with  this  action  of  partition.  At  the  commencement  of  the 
action  of  partition  in  1874,  no  patent  for  the  ranch  had  been 
issued.  Patent  was  not  issued  until  1880.  Upon  its  issu- 
ance the  heirs  of  Diego  Sepulyeda  commenced  an  action 
against  other  parties  to  the  action  of  partition  for  the  en- 
forcement of  the  declaration  of  trust  of  1862.  Both  causes 
of  action,  therefore,  related  to  the  partition  of  the  ranch; 
they  were  not  distinct  causes  of  action,  and  it  was  proper 
for  the  Oourt  to  consolidate  them  and  dispose  of  the  issues 
inrolved  in  them,  in  the  trial  of  the  action  of  partition. 

Lastly:  It 'is  contended  that  the  Court  had  no  power  to 
make  the  order  of  May  5,  1881,  amending  the  finding  and 
modifying  the  interlocutory  decree  of  February  8,  1881,  be- 
cause an  appeal  had  been  taken  April  5,  18ol,  from  the 
decree.  But  the  Court  had  power  aiter  the  filing  of  the 
finding  and  decree,  to  correct,  amend,  or  modify  them  in  any 
respect,  so  as  to  giVe  true  expression  to  the  decision  of  the 
Court  as  to  the  r^hts  of  the  parties;  and  proceedings  for 
that  i>urpose  were  in  fieri  when  the  appeal  of  April  5,  1881, 
was  interiected.  But  notwithstanding  that  appeal,  the 
power  of  the  Court  over  the  case  had  not  ceased.  {Hastings 
TS.  Ounninaham,  35  Cal.  552.)  Proceedings  to  modify  or 
amend  the  decree  being  in^fieri^  the  rights  of  the  parties  nad 
not  been  definitely  ascertamed  by  the  Court,  as  required  by 
the  law  r^ulatin^  the  proceedings  in  partition.  (Sec.  763,  Cf. 
G.  P.)  Tne  trial  of  the  case  as  to  the  rights  of  the  parties 
was  incomplete.  The  suit  was  still  pending  and  had  not 
been  disposed  of  by  an  appealable  interlocutory  decree. 
(Caroihers  vs.  Rowlandson,  27  Cal.  376;  HiruJs  vs.  Oagty  66 
Id.  486.)  And  the  appeal  which  was  taken  from  the  decree 
which  was  filed,  pending  proceedings  for  its  modification, 
was  therefore  premature.  The  modified  decree,  which  re- 
sulted from  the  proceedings,  became,  in  effect,  the  rendition 
of  a  new  decree,  which  settled  the  rights  of  the  parties  in  the 
ranch,  according  to  the  decision  of  the  Court,  and  was  the 
only  appealable  judgment.  {Mann  vs.  Haley ^  45  Cal.  63.) 
It  follows  that  an  order  modifying  an  interlocutory  decree 
in  an  action  of  partition  is  not  appealable.  The  appeal 
must  be  taken  from  the  decree  itself.  The  appellants  did 
ap|>eal  from  the  modified  decree  and  from  the  order  denying 
tneir  motion  for  a  new  triid,  and  upon  those  appeals  the  de- 
eree  has  been  reviewed. 
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Appeal  from  the  so-called  interlocutory  decree  filed  Feb- 
ruary 8,  1881,  dismissed.  Judgment  and  order  denying  a 
motion^for  a  new  trial  affirmed. 

I  concur:  Sharpstein,  J. 

We  concur  in  the  conclusion  and  in  the  judgment:  Mor- 
^son,  0.  J,  Myrick,  J. 

(Boss,  J.  being  disqualified,  took  no  part  in  the  decision 
of  this  case.) 

Depabtment  No.  2. 


[Filed  February  24^  1882.] 
No.  7924. 

COFFEE  ET  AL.,  Respondents, 

vs. 
GREENFIELD,    Dependant,  HEFNER,  Intervenob  and 

Appellant. 

FbAUD— GUABDIAN — MiMOBS  — ToWN-SlTB    AOTB — OHOVILLB — ^TbUST.      Actioil 

to  declare  a  irast.  In  1866  Mary  G.  died  iatestate,  leaTing  minor 
children,  who  inherited  her  property, .  The  property  in  controversy 
oonstitated  a  part  of  the  lands  derived  by  the  town  of  Oroville  under 
the  Act  of  Congress  of  March  2,  1867  (14  Stats,  at  Large,  541).  (See 
also  Stats,  of  Gal.  1867-8,  692. >  Defendant  was  appointed  guardian 
of  certain  of  the  minors,  and  as  snoh  guardian  he  obtained  a  deed  in 
his  own  name  and  for  his  own  benefit,  in  fraud  of  plaintiffs,  from  the 
County  Judge.  Held:  Under  Section  18  of  the  above  statute  of  Cal- 
ifornia, the  deed  was  null  and  void  as  to  the  wards.  Further,  under 
the  same  section,  any  party  injured  or  aggrieved  by  such  action  on 
the  part  of  a  guardian  is  allowed  to  bring  an  action  for  the  recovery 
of  his  interest  at  any  time  within  five  years  after  the  discovery  of  the 
fraud. 

Pb^otzcs — ^Nonsuit.  A  party  moving  for  a  nonsuit  must  state  in  his  motion 
the  precise  grounds  on  which  he  relies,  so  that  the  attention  of  the 
Court  and  the  opposite  counsel  may  be  particularly  directed  to  the 
supposed  defects  in  the  plaintiffs*  case.  Accordingly,  Held,  a  motion 
for  a  nonsuit  on  che  ground  that  ''plaintiffs  had  not  introduced  any 
testimony  tending  to  sustain  the  action"  was  insufficient.  But 
further  Held,  the  testimony  was  sufficient  to  sustain  the  action. 

Bona  Fide  Purchases — Intervenob — Pleadino.  As  the  pleading  of  intex- 
venor  contained  no  averments  as  to  his  being  an  innocsnt  purchaser, 
his  claim  as  such  must  be  considered  unfounded. 

Appeal  from  Superior  Court,  Butte  County. 

Burt  dk  Hamilton^  for  appellant. 
Oray  &  Gale,  for  respondents. 

Thornton,  J.,  delivered  the  opinion  of  the  Court: 

In  this  action,  which  was  brought  to  declare  the  defendant 
Greenfield  a  trustee  for  the  plaintiJSs  of  the  real  property 
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described  in  the  complaint,  Hefner  intervened  and  in  his 
intervention  set  up  the  title  of  Greenfield  and  a  mortgage 
executed  by  the  latter  to  him,  the  judgment  of  foreclosure 
and  an  action  against  Greenfield  to  foreclose  the  mortgage 
sale  under  such  judgment  by  the  Sheriff,  and  a  deed  by  the 
Sheriff  to  him. 

The  cause  wad  tried  by  the  Court,  and  judgment  was 
rendered  against  Greenfield  decreeing  him  a  trustee  for  the 
plainti&,  and  that  he  convey  to  them,  and  also  a  judgment 
that  He&ier  take  nothing  by  his  intervention  and  that  it  be 
denied. 

The  Court  rendered  the  following  decision : 

"1.  Mary  Greenfield  died  intestate  in  said  county  in 
April,  1866,  and  at  the  time  of  her  death  she  was  the  wife  of 
John  Greenfield. 

"2.  That  the  said  Mary  Greenfield  died  seized  and  pos- 
sessed in  her  own  right  of  the  lands  and  premises  described 
in  the  complaint,  and  the  same  was  her  separate  property. 

''3:  That  at  her  death  she  left  her  surviving  five  minor 
children,  to  wit:  Lizzie  Coffey,  Mary  Ellen  Coffey,  John  A. 
J.  Coffey,  Cornelius  D.  Coffey,  and  William  T.  Coffey,  who 
inherited  aU  of  the  said  property. 

''  4.  John  A.  J.  Coffey  died  intestate  at  the  county  afore- 
said on  the  twenty-third  day  of  December,  1878,  and  his 
said  interest  and  share  descended  to  his  said  brothers  and 
sisters,  the  plaintiffs  herein. 

''5.  That  upon  the  death  of  the  said  Mary  Greenfield, 
the  defendant  John  Greenfield  was  by  the  Probate  Court 
of  said  county  appointed  to  the  guardian  of  the  persons  of 
ail  the  said  minor  children,  except  Wm.  »T.  Coffey,  who  was 
at  that  time  residing  in  the  State  of  ISew  York,  and  no 
guardian  of  this  estate  was  ever  appointed. 

*'  6.  That  upon  the  death  of  Mary  Greenfield,  the  defend- 
ant, John  Greenfield,  her  surviving  husband,  as  guardian 
aforesaid,  entered  into  possession  of  the  lands  and  premises 
described  in  the  complaint,  and  continuously  kept  and  held 
possession  of  the  same  till  the  commencement  of  this  action, 
and  received  the  rents  and  profits  thereof  to  his  own  use. 

'•7.  On  the  fifteenth  day  of  September,  1873,  W.  S. 
Safford,  County  Judge  of  said  county,  as  Trustee  of  the  in- 
habitants of  the  town  of  Oroville,  under  and  in  pursuance 
of  the  Act  of  Congress,  approved  March  2,  1867,  and  the  Act 
of  the  Legislature  of  California,  approved  March  30,  1868, 
on  the  application  of  the  said  John  Greenfield,  executed  and 
deliyered  to  him  a  deed  of  conveyance  in  his,  the  said  John 
Greenfield's,  own  name,  of  the  lands  and  premises  aforesaid, 
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which  deed  was  duly  recorded  in  the  office  of  the  Gonntjr 
Becorder  of  the  said  county  on  the of ,  1873. 

''8.  The  said  John  Greenfield  was  not,  at  the  time  of  the 
execution  of  the  said  conveyance,  the  owBer  of  said  premises, 
nor  had  he  ever  so  been,  nor  was  he  at  that  time  or  at  any  other 
in  possession  or  entitled  to  the  possession  thereof,  except 
nnder  the  right  he  assumed  as  guardian  of  the  persons  of 
the  said  minor  children;  nor  did  he  ever  claim  to  hold  the 
same  adversely  to  them  or  either  of  them. 

'<9.  At  the  time  of  the  execution  and  the  deliverance  of 
the  conveyance  aforesaid  by  the  said  County  Judge  to  the 
said  John  Greenfield,  these  plainti&  and  the  said  John  A.  J. 
Coffey,  deceased,  were  minors,  nor  did  the  oldest  of  them, 
to  wit,  the  said  Wm.  T.  Coffey,  reach  the  age  of  majority 
till  about  the  year  1875. 

''10.  The  procuring  of  the  deed  and  conveyance  to  be 
executed  and  delivered  to  himself  by  the  said  John  Green- 
field, was  a  fraud  upon  the  said  minor  children,  and  the 
said  fraud  was  not  known  to  or  discovered  by  them  or  either 
of  them  until  shortly  before  the  commencement  of  this  ac- 
tion, to  wit,  in  the  Latter  part  of  1878  or  in  the  beginning  of 
1879. 

''il.  On  the  14th  day  of  May,  1878,  the  said  John 
Greenfield,  being  in  possession  of  the  said  premises  as  afore- 
said, was  indebted  to  Philip  Hefner,  the  intervenor,  and  be- 
ing desirous  of  borrowing  a  certain  sum  of  money  from  him, 
offered  to  secure  the  antecedent  debt  as  well  as  the  further 
sum  he  then  sought  to  borrow,  by  a  mortgage  on  the  prem- 
ises hereinbefore  described,  and  the  said  Hefner  was,  by  the 
said  John  Greenfield,  referred  to  the  records  in  the  County 
Becorder's  office  as  to  his  title,  and  the  said  Hefner,  by  his 
attorney,  examined  the  records,  and  found  thereon  the  con- 
veyance to  the  said  Greenfield  from  the  Count7  Judge  afore- 
said, and  being  satisfied  therefrom  that  the  title  was  in  tiie 
said  Greenfield,  loaned  to  him  a  sum  which,  added  to 
the  said  antecedent  debt,  amounted  to  the  sum  of  two  thou- 
sand and  twenty-four  33-100  dollars,  to  secure  which  the 
said  Greenfield  then  and  there  executed  and  delivered  to 
him  a  mortgage  of  the  said  lands  and  premises. 

''  12.  On  the  sixth  day  of  Febnuu^,  1879,  the  said  inter- 
venor commenced  an  action  in  the  f/istrict  Court  for  said 
county  to  foreclose  said  mortgage;  on  the  seventeenth  of 
of  March,  1879,  said  Court  rendered  judgment  in  his  favor 
for  $2,641.23,  and  directing  the  sale  of  the  mort^^affed  prem- 
ises to  satisfy  said  claim.  Since  that  time,  and  pending 
said  action,  the  said  premises  were  sold  by  the  Sheriff  under 


Thb  Pagifio  Coast  Iulvt  JoimNAL.  41 

said  decree  and  bid  in  by  the  said  intervenor,  and  no  re- 
demption haying  been  made  therefrom,  and  the  statatory 
time  having  expired,  the  said  intervenor  has  received  and 
now  holds  a  Sheriff's  deed  for  the  said  premises. 

*'  13.  There  is  not,  nor  has  there  ever  been,  any  collusion 
between  the  defendant  Greenfield  and  the  plaintiffs,  or  either 
of  them,  to  cheat  or  defraud  the  intervenor  of  his  interest  in 
the  property  in  controversy  herein. 

"14.  On  an  accounting  these  plaintiffs  would  not,  nor 
would  either  of  them,  owe  the  defendant  Greenfield  any  sum 
of  money  whatever  for  advances  made  by  him  for  their  sup- 
port and  maintenance  or  otherwise;  nor  is  there  any  collusion 
between  the  defendant  Greenfield  and .  these  plainti£b  or 
either  of  them,  to  conceal  the  fa^ts  or  to  cheat  or  defraud 
the  intervenor. 

"  15.  On  or  about  the  eighteenth  of  December,  1869,  the 
said  John  Greenfield  obtained  an  order  from  the  Probate 
Court  of  said  county  for  the  sale  of  the  premises,  and  after- 
wards sold  the  same  and  became  himself  the  purchaser  at 
such  sale;  but  the  said  order  of  sale  was  made  by  said  Court 
without  authority  of  law,  the  notice  required  by  law  not 
having  been  given;  and  the  said  sale  was  made  under  said  in- 
valid order,  without  first  giving  sufficient  notice  thereof;  the 
order  of  sale  and  the  said  sale  were  both  null  and  void,  and 
the  said  Greenfield  did  not  thereby  acquire  any  right,  title,  or 
interest  in  or  to  the  said  proper^. 

*'A6  conclusions  of  law  I  find  that  the  defendant  John 
Greenfield  took  and  held  the  le^al  title  to  the  lands  and 
premises  described  in  the  complaint  in  trust  for  the  children 
of  the  said  Mary  Greenfield,  deceased;  that  he  never  has 
had  or  held  any  other  right  or  interest  to  or  in  said  property 
or  any  part  thereof,  except  as  such  trustee  for  the  said  neirs 
of  Mary  Greenfield;  that  the  plaintiffs  are  entitled  to  have 
and  receive  from  the  said  defendant  John  Greenfield,  a  good 
and  sufficient  deed  of  conveyance  of  the  said  lands  and  prem- 
ises and  to  judgment  accordingly.'^ 

Hefner  appeals  from  the  judgment  and  order  denying  a 
m&w  trial. 

On  the  trial,  after  the  plaintiffs  had  closed  their  evidence, 
H^ner  moved  for  a  nonsuit  on  the  ground  that  plaintiffs  had 
not  introduced  apy  testimonytending  to  sustain  the  action. 
The  motion  was  denied^and  Hefner  excepted. 

The  motion  was  properly  denied.  It  is  settled  law  in  this 
State,  that  a  party  moving  for  a  new  suit  should  state  in  his 
motion  precisely  the  grounds  on  which  he  relied,  so  that  the 
attention  of  the  Court  and  the  opposite  counsel  may  be  par- 
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ticularlj  directed  to  the  supposed  defects  in  the  plaintiff's 
case.  (People  vs.  Banvard,  27  Cal.  470;  Sanchez  vs.  Neary, 
U  Id.  487;  Kilerva.  KimbeU,  10  Id.  267;  McGarrUy  vs.  Bying' 
ton,  12  Id.  429.)  The  general  ground  above  stated  did  not 
comply  with  the  rule^  and  therefore  the  Court  did  not  err  in 
denying  the  motion. 

We  have,  however,  examined  the  evidence,  and  are  of 
opinion  that  there  was  testimony  tending  to  sustain  the 
action. 

It  appears  from  the  findings  that  Mary  Greenfield  died 
intestate  in  April,  1866,  and  that  at  the  time  of  her  death 
she  was  the  wiie  of  defendant,  John  Greenfield;  that  on  her 
death  she  left  five  minor  children,  who  inherited  all  her 
property.  It  was  admitted  on  the  trial  (as  aippears  from  the 
statement)  that  the  ancestors  of  the  plaintins  owned  and 
possessed  the  premises  in  dispute,  and  that  at  their  death 
it  descended  to  the  plaintiffs — ^f our  of  the  minor  children  * 
above  referred  to,  and  the  administrator  of  another  who  died 
in  1878,  before  the  commencement  of  this  action,  are  the 
plaintiffs. 

The  lots  in  controversy  constituted  a  part  of  the  lands  de- 
rived by  the  town  of  Oroville  under  the  Act  of  Congress  of 
March  2,  1867.  (See  14  U.  S.  Statutes  at  Large,  541,;  and 
the  Act  of  the  Legislature  of  this  State  approved  March  30, 
1868.     (See  Statutes  of  1867-8,  pace  692.) 

On  the  death  of  Mary  Greenfield,  defendant  John  Green- 
field was,  by  the  Probate  Court  of  the  county  of  Butte,  ap- 
pointed guardian  of  the  minor  children  above  mentioned, 
except  one  (William  T.  Coffey,)  who  was  at  that  time  resid- 
ing in  New  lork,  and  has  never  since  resided  in  this  State. 
No  guardian  was  ever  appointed  for  his  estate.  While  John 
Greenfield  was  such  guardian,  he  obtained  this  deed  men- 
tioned in  the  findings  from  Safford,  County  Judge,  in  his 
own  name  and  for  his  own  benefit.  Such  deed  was  null  and 
void  as  to  his  wards  by  the  provisions  of  Section  18  of  the 
Act  of  the  Legislature  of  March  30,  1868,  above  referred  to, 
(See  Statutes  of  1867-68,  p.  698,)  and  was  voidable  as  to 
William  T.  Coffey. 

By  the  provisions  of  the  same  section,  any  party  injured 
or  aggrieved  by  such  action  on  the  part  of  the  ^ardian  is 
allowed  to  bring  an  action  for  the  recovery  of  his  interest, 
at  any  time  within  five  years  after  the  discovery  of  such 
fraud. 

It  appears  from  the  findings  that  the  plaintifis  had  not 
known  of  the  deed  of  the  County  Judge  to  defendant  Green- 
field, until  the  latter  part  of  187o,  or  the  beginning  of  1879. 
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This  action  was  commenced  on.  the  twenty-sixth  of  March, 
1879. 

It  will  be  observed  that  all  of  the  acts  of  defendant  Green- 
field occurred  during  the  minority  of  the  children  and  heirs 
of  Mary  Greenfield.  The  eldest  of  these  heirs  (Wm.  T. 
Coffey)  attained  his  majority  in  1876,  and  the  deed  of  the 
Comity  Judge  to  Greenfield  was  executed  in  1873. 

It  is  contended  that  Hefner  occupied  the  position  of  an 
innocent  purchaser  without  notice.  Nowhere  in  his  plead- 
ings is  any  such  averment  made.  On  the  contrary,  the  fair 
inference  from  the  matters  set  up  by  him  is  that,  as  matter 
of  law,  he  concluded  that  the  title  to  the  lots  in  question 
was  in  John  Greenfield,  and,  on  this  conclusion,  dealt  with 
him. 

We  find  no  error  in  the  record,  and  the  judgment  and  or- 
der are  hereby  affirmed. 

So  ordered. 

We  concur:    Morrison,  0.  J.,  Sharpstein,  J. 


In  Bane. 


[Filed  March  1,  1882.] 
No.  6614. 

OAKLAND  BANK  OF  SAVINGS,  Eespondent, 

vs. 
WILCOX,  Appellant. 

BmoHo — OTXBDXiLRB  —  PowxB  OT  Bahx  PsEsiDEirr.  Action  to  reooyer 
$4,573.35  and  interest,  for  the  oyerdrafts  of  one  Garter,  drawn  upon 
the  plaintiff.  Defendant  was  President  of  plaintiff,  and  as  sach  its 
execntiye  officer  and  general  agent;  he  and  one  Carter  were  interested 
in  carrying  on  a  hotel,  defendant  being  interested  in  the  profits;  Oar- 
ter  was  without  means;  he  had  no  money  deposited  with  plaintiff, 
but,  haying  occasion  to  nse  money  in  the  business  of  the  hotel,  was 
induced  by  defendant  to  draw  checks  npon  plaintiff  and  to  open  an 
account  with  plaintiff;  defendant,  in  yiolation  of  his  duty  to  plaintiff, 
directed  and  cansed  the  Cashier  of  plaintiff  to  pay  the  checks  of  Car- 
ter, and  by  reason  (hereof  the  account  of  Carter  was  oyerdrawn  to 
the  amount  sued  for.    Beld,  defendant  was  liable  for  the  amount. 

Abvbb  o7  Powxb  bt  Bams  Pbxsidemt— Fbaud.  If  the  President  of  a  bank 
should  transcend  or  abuse  his  powers,  or  be  guilty  of  any  wrongful  or 
fraudulent  act  in  discharging  his  duties,  in  consequence  of  which  a 
loss  results  to  the  bank,  he  is  responsible  in  law  for  it. 

In. — Ii>.  The  allowance  of  oyerdrafts,  under  such  circumstances,  by  the 
President  of  a  bank,  is  a  misapplication  of  the  funds  of  the  bank  and 
a  violation  of  his  duty  to  the  bank,  for  which  he  is  responsible  in 
case  of  loss,  whether  indiyidually  interested  in  the  money  or  not. 


r 


4A  The  Paoifio  Coast  Law  Journal. 


Is. — UsAas — Custom.  The  nsage  of  a  bank  to  allow  onstomerB  to  overdraw 
and  have  checks  and  notes  charged  up  without  present  funds  in  the 
bank,  does  not  justify  an  officer  of  the  bank  in  case  of  loss.  The 
usage  Is  nothing  more  than  usage  and  practice  to  misapply  the  funds 
of  the  bank,  and  to  connive  at  the  withdrawing  of  the  same  without 
any  security.  Such  a  usage  and  practice  is  a  manifest  departure  from 
the  duty,  both  of  the  directors  and  President  of  the  bank,  as  cannot 
receive  any  countenance  in  a  Court  of  justice.  It  cannot  be  done  by 
the  sanction  or  approval  of  any  officer  of  the  bank,  and  when  done  it 
is  at  his  own  peril  and  responsibility,  especially  if  done  in  his  own 
interest. 

Id.  a  President  of  a  bank,  who,  knowing  a  customer  to  be  without  means, 
induces  him  to  open  an  account  at  the  bank,  and  to  overdraw  that 
account,  and  by  his  orders  to  the  Cashier  establishes  the  custom  of 
paying  such  overdraft,  fails  in  his  duty  to  the  bank. 

Id. — ^Fbaud.  An  overdraft  of  a  bank,  if  made  without  authority,  is  a  fraud 
on  the  part  of  the  drawer;  if  suggested,  countenanced,  connived  at^ 
and  allowed  by  the  President  of  the  bank,  without  any  authority  of 
the  directors,  it  is  a  fraud  on  the  part  of  the  President.^ 

LoAK  BY  Bake  Offickbs — Losses.  An  officer  of  a  bank  cannot  make  profit 
to  himself  out  of  loans  made  by  him  of  money  of  the  bank.  If  losses 
occur  in  the  attempt  he  must  bear  them. 

Savings  Bank — Deposits — Tbust — Eqitity.  **  In  the  case  of  a  savings  fund 
incorporated  for  the  purpose  of  receiving  the  money  of  persons  of 
humble  fortune,  and  keeping  it  safely  against  the  day  of  old  age, 
want,  or  illness,  there  is,  in  the  nature  of  things  and  of  common 
right,  a  trust  coupled  wit±L  the  obligation,  a  duty  not  only  merely  to 
pay  on  demand,  but  to  keep  safely  and  invest  wisely,  in  order  that 
there  may  be  means  of  payment.  Every  departure  from  the  proper 
course  in  this  respect  on  Uie  part  of  the  directors  or  managers  of  a 
sayings  bank  is  a  breach  of  trust,  of  which  equity  will  take  cognizance 
and  hold  them  individually  and  personally  liable.*' 

Instruction — Fraud.  The  Court  properly  refused  the  instruction;  *•  Fraud 
is  an  intent  *not  criminal,'  unlawfully,  designedly,  and  knowingly, 
to  appropriate  the  property  of  another.  Before  you  could  find  a 
verdict  for  the  plaintiff,  therefore,  you  must  find  that  the  agreement 
between  Carter  and  the  defendant  in  regard  to  the  obtaining  of  money 
from  the  plainti£f,  if  there  was  any,  was  made  with  the  intent '  not 
criminal, '  upon  the  part  of  the  defendant,  to  unlawfully,  designedly, 
and  knowingly  appropriate  the  property  of  plaintiff  for  the  improve- 
ment of  the  Grand  Central  Hotel,  of  which  the  defendant  was  a  part 
owner. 

Appeal  from  Third  District  Court,  Alameda  County. 

Montgomery  &  Martin^  and  McAllister  &  Bergin,  for  appel- 
lant. 
DouthUt  &  McChraWy  for  respondent. 

Mtrice,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  to  recover  $4,573.35  and  interest,  for  the 
overdrafts  of  one  Carter  drawn  upon  the  plaintiff.  The 
complaint  alleges  that  defendant  was*  President  of  plaintiff, 
and  as  such,  its  executive  officer  and  general  agent;  that  he 
and  Carter  were  interested  in  carrying  on  a  hotel,  defendant 
being  interested  in  the  profits;  that  Carter  was  without 
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means;  that  he  had  no  money  deposited  with  plaintiff,  but, 
haying  occasion  to  use  money  in  the  business  of  the  hotel, 
was  induced  by  defendant  to  draw  checks  upon  i)laintLff  and 
to  open  an  account  with  plaintiff;  that  defendant,  in  violation 
of  his  duty  to  plaintiff,  directed  and  caused  the  Cashier  of 
plaintiff  to  pay  the  checks  of  Carter,  and  that  by  reason 
thereof  the  account  of  Carter  was  overdrawn  to  the  amouiit 
saed  for 

The  case  was  tried  bv  a  jury,  and  a  verdict  was  rendered 
for  plaintiff  for  the  full  amount  above  named.  Defendant's 
motion  for  a  new  trial  beins  denied,  he  appealed. 

Evidence  was  given  tending  to  show  that  the  defendant 
and  one  Beese  were  the  owners  of  a  hotel,  and  that  an  ar- 
rangement was  made  between  defendant  and  Carter  in  ac- 
coroance  with  which  Carter  obtained  from  Beese  a  lease  of 
the  undivided  half  of  the  hotel,  and  defendant  gave  to  Car- 
ter a  lease  of  the  other  half,  and  Carter  was  to  and  did  carry 
on  the  business  of  keeping  the  hotel,  he  paving  Beese  $600 
for  rent  of  one-half,  defendant  to  share  in  tne  profits  of  the 
business  for  his  rental;  that  Carter  had  no  money  to  pay  the 
rent  to  Beese,  and  defendant  induced  him  to  dfraw  a  check 
upon  the  plaintiff  for  the  first  month's  rent,  which  check  de- 
fendant directed  the  Cashier  of  plaintiff*  to  pay;  that  in 
carrying  on  the  business  it  was  necessary  for  Carter  to  have 
money,  and  in  order  to  obtain  it,  defendant  induced  Carter 
to  open  an  account  with  plaintiff  and  take  a  pass-book,  and 
directed  the  officers  of  plaintiff  to  open  an  account  and  issue 
the  pass-book;  that  from  time  to  time  deposits  were  made 
and  checks  were  drawn,  resulting  as  follows :  From  April  1, 
1875,  to  April  11,  the  account  was  overdrawn;  April  12,  a 
small  balance  in  favor  of  Carter;  April  13,  a  small  amount 
overdrawn;  from  April  14,  to  May  l7,  balances  in  favor,  on 
several  days  being  over  $4,000;  May  18,  to  May  24,  over- 
drafts, ranging  from  1134  to  over  $600;  from  May  25,  to 
June  13,  balances  in  favor,  ranging  from  $304  to  over  $3,000; 
June  14,  to  June  30,  overdrafts  ranging  from  over  $300  to 
over  $2,000;  from  July  1,  to  July  9,  balances  in  favor,  rang- 
ing from  $283  to  $1,534;  from  July  10,  to  July  29,  overdrafts, 
b^^inning  with  $1,121.96  and  reaching  $4,445.23,  when  the 
account  was  stopped  and  pavment  of  checks  was  refused; 
that  when  Wilcox  was  at  the  bank  at  the  times  checks  over- 
drawing the  account  came  in,  it  was  the  custom  of  the 
Cashier  to  show  them  to  defendant,  stating  the  facts  of  being 
overdrafts,  and  asking  him  if  they  should  be  paid,  to  which 
he  replied  by  directing  the  payments;  that  on  or  about  July 
9i  (the  account  then  imowing  a  balance  in  favor  of  Carter), 
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defendant,  by  reason  of  ill-health,  left  the  city  and  was  absent 
some  ten  days,  then  returned  for  a  few  days,  and  went  away 
again  and  remained  until  aj^out  August  1,  but  was  not  at  the 
bank  during  the  few  days  between  the  two  journeys;  that  at 
no  time  prior  to  July  30,  did  defendant  give  instructions  to 
the  Cashier  of  the  bank  not  to  pay  any  over-check;  that  be- 
fore absenting  himself  defendant  did  not  give  any  directions 
to  the  Cashier  to  pursue  any  course  other  than  that  inaugu- 
rated by  him,  viz :  receive  deposits  and  pay  checks  as  they 
come  in.  The  other  directors  of  the  bank  were  not  advised 
that  the  overdrafts  reached  any  considerable  amount.  After 
defendant  returned  from  his  trips,  one  of  the  directors,  hav- 
ing ^oken  to  defendant  of  the  magnitude  of  the  overdrafts, 
was  told  by  defendant  that  Carter  would  probablv  assign 
bills  against  boarders;  the  directors  suggested  that  tne  debts 
be  garnisheed,  but  defendant  objected,  that  such  course 
would  break  up  the  hotel  and  injure  the  men  in  it.  Ac- 
cording to  the  Dy-laws  of  plaintiff,  the  President  is  subject 
to  the  bj-laws  and  the  directors,  the  general  agent  of  the 
corporation;  the  Cashier  is  to  take  charge  of  the  moneys 
and  property  of  the  corporation;  and  loans  are  to  be  made 
only  on  the  time  and  conditions  prescribed  in  the  by-laws. 
It  is  the  duty  of  the  Finance  Committee  to  pass  upon  and 
allow  or  refuse  all  applications  for  loans.  There  is  no  pro- 
vision in  the  by-laws  for  permitting  accounts  to  be  over- 
drawn. It  is  the  duty  of  the  Auditing  Committee  to  super- 
vise the  mode  in  which  the  business  is  conducted,  to  count 
the  cash  and  examine,  or  cause  to  be  examined,  the  books, 
vouchers,  documents,  papers,  and  other  assets  of  the  corpo- 
ration. 

It  will  thus  be  seen,  if  there  be  any  fault  arising  from  the 
facts  in  this  case,  such  as  would  entitle  the  plaintiff  to  re- 
cover, the  duty  of  protecting  the  funds  of  the  depositors  of 
the  bank,  was  devolved  upon  various  persons,  vus:  It  was 
the  duty  of  the  Finance  Committee  to  allow  or  refuse  all  ap- 
plications for  loans;  of  the  Auditing  Committee  to  count  the 
cash  and  examine  vouchers  and  assets;  of  the  Cashier  not  to 
permit  any  loan  to  be  made  unless  by  the  order  of  the  Fi- 
nance Committee;  and  of  the  President  to  govern  his  own 
transactions,  and  see  that  the  transactions  of  the  other 
officers  were  governed,  by  the  by-laws  of  the  corporation, 
in  the  interest  of  the  stockholders  and  depositors,  and  in 
their  interest  only.  The  Cashier  would  not  be  protected  in 
his  omission  of  milrv,  by  the  direction  of  the  President;  nor 
would  the  non-performance  of  duty  by  the  Cashier  shield 
the  defendant  from  the  legitimate  consequences  of  acts  which 
he  took  upon  himself. 
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The  Court  below  instructed  the  jury  as  follows,  the  por- 
tions excepted  to  by  defendant  being  by  us  put  in  italics,  to 
prevent  repetition. 

"As  business  men,  you  understand  that  a  bank  is,  or 
should  be,  operated  for  the  benefit  of  its  stockholders  and 
those  doing  business  with  it.  Its  operation  requires  for 
officers,  men  who  should  be  possessed  of  diligence,  fitness, 
and  capacity,  as  well  as  honesty,  for  bank  duties;  and  in  the 
discharge  of  these  duties,  they  are  boundin  law  to  exercise  reason- 
able  skin  and  ordinary  care  and  diligence.  They  are  but  agents 
of  the  corporation,  and  if  they  transcend  or  abuse  their  pow- 
ers, they  are  responsible  for  any  losses  resulting  from  it. 
Especially  is  this  rule  of  law  applicable  to  the  President  of 
the  corporation;  for  being  then  the  financial  officer  of  the 
bank,  other  officers  are  subordinate  to  him,  and  act  generally 
under  directions  from  him.  If  he  should  transcend  or  abuse 
his  potvers — if  he  shoidd  fail  in  skill,  or  omit  ordinary  care  and 
dUigence,  or  be  guilty  of  any  wrongjful  or  fraudulent  act  in  dis- 
charging his  duties,  in  coTiseqaence  of  which  a  loss  results  to  the 
bank,  he  is  responsible  in  law  for  U.  Such  is  the  law  appli- 
cable to  the  officers  of  the  Dank  in  the  discharge  of  their 
duties. 

"Whether  the  defendant,  as  President  of  the  bank,  has 
violated  his  duty  or  committed  any  illegal  act,  intentionally 
or  unintentionally,  in  connection  with  the  overdrafts  charged 
against  him  in  this  case,  is  a  matter  for  your  consideration 
upon  the  evidence. 

"Tou  are  the  exclusive  judges  of  the  credibility  of  wit- 
nesses examined,  and  of  the  facts  proved  by  their  testimony. 
I  may  say  to  you,  however,  that  there  is  little,  if  any,  con- 
flict of  evidence  as  to  the  question  of  the  course  of  dealings 
between  Carter  and  the  bank.  Carter  was,  by  the  defendant, 
permitted  to  overdraw  from  the  bank. 

"The  defendant  himself  testifies  that  it  was  the  custom  of 
the  Cashier  of  the  bank  to  submit  to  him,  as  President, 
overdraft  checks  as  they  came  in.  The  first  check  drawn  by 
him  was  presented  to  the  Cashier  of  the  bank  on  the  first  or 
second  of  April,  1875,  for  the  first  month's  rent  of  the  hotel 
due  to  Michael  Beese;  when  presented  at  the  counter  of  the 
bank  the  Cashier  asked  the  defendant  if  he  should  pay  it, 
and  says  the  defendant:  'I  said  to  him,  yes,  pay  it.'  Two 
or  three  davs,  or  a  week  afterwards,  he  adds :  '  The  Cashier 
asked  me  if  he  should  give  Carter  a  pass-book,'  and  I  said 
'yes,  ^ve  him  one.*  At  this  time,  therefore,  the  defendant, 
Qcoordxng  to  his  own  testimony,  directed  the  Cashier  to  pay  the 
werdroft,  and  induced  Garter  to  open  an  account  vnth  the  bank, 
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and  directed  the  Cashier  to  give  him  a  pass-book.  That 
being  the  position  of  the  parties  at  that  time,  Carter  after- 
wards ^  during  the  months  of  AprU,  ^«Vj  onfid  June,  made  over- 
drafts and  occasional  deposits  from  time  to  time.  Now,  if  you 
find  that  this  course  of  dealing  between  Carter  and  the  hank  was 
inaugurated  and  established  by  the  defendant,  if  is  a  violation  of 
the  duty  which  he  owed  to  the  bank,  for  which  he  would  be  re- 
sponsible in  law,  if  the  amount  of  such  overdraft  were  lost  to  the 
bank.  That  yxmld  be  the  case,  gentlemen,  whether  he  were  in- 
dividually interested  in  the  amount  of  money  obtained  or  not.  In 
either  case  it  would  be  a  misapplication  of  the  funds  of  the  bank; 
but  these  overdrafts  were  not  lost  to  the  bank.  The  evi- 
dence shows  that  Carter  had  made  deposits  from  time  to 
time,  while  he  was  making  overdrafts,  np  to  a  time  when 
the  account  between  him  and  the  bank  was,  as  the  witnesses 
say,  square.  This  was  early  in  July.  The  exact  date  you 
wul  ascertain  from  the  statement  of  the  accounts  in  evidence; 
as  to  the  overdraft  before  that  .time,  it  has  been  correctly 
said  to  you  by  counsel  for  defendant,  that  the  defendant  is 
not  liable,  but  the  question  of  his  responsibility  arises  from 
the  overdrafts  mad!e  by  Carter  after  that  time.  You  will 
recollect,  gentlemen,  that  the  defendant  testifies  that  he  was 
taken  sick  early  in  July;  that  he  left  Oakland  for  the  Springs, 
I  think,  about  the  seventh  or  eighth  of  July  (the  exact 
date  you  will  determine  from  the  evidence),  and  that  he 
stayed  away  until  the  seventeenth. 

^'He  returned  to  Oakland,  he  said,  on  the  evening  of  the 
seventeenth.  In  his  absence  it  appears  that  the  overdraft 
of  Carter  had  run  up  to  several  thousand  dollars,  and  when 
he  returned,  the  Cashier  and  bookkeeper,  and  some  of  the 
directors  of  the  bank,  Blair,  I  believe,  had  interviews  with 
him  on  the  subject  of  these  overdrafts.  Now,  you  will 
recollect  that,  when  the  defendant  absented  himself  in  July, 
he  left  Carter  to  run  the  hotel,  as  he  had  been  doing  before. 
When  he  left  the  bank  at  that  time,  he  had  a  duty  to  perform  to 
the  bank.  If  he  authorized  an  overdraft  by  Carter  for  the  ben^ 
of  the  hotel,  which  had  been  continued  by  his  authority,  sanction^ 
and  approval,  through  the  months  of  April,  May,  and  June,  U 
tvas  his  duty  when  he  left  for  the  Springs,  to  absent  himself  for 
some  time,  to  give  instructions  or  orders  to  the  Cashier  of  the  bank 
as  to  whether  that  course  of  dealing  was  to  be  continued  or  dis- 
continued during  his  absence.  The  law  did  not  allow  him  to  re- 
muin  silent  under  such  circumstances,  for  all  former  overdrafts 
v)ere  illegal,  and  when  he  was  about  to  absent  himself,  he  should 
have  given  such  instructions  or  orders  as  would  indicate  that  the 
practice  of  Carter  in  making  those  overdrafts  should  be  stopped, 
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limiedj  w  continued,  and  although  the  Cashier  of  the  bank, 
in  paying  such  overdrafts  by  Carter  is  not  himself  excusable 
in  law,  jet  that  fact  does  not  relieve  the  President,  if  by  his 
act  or  conduct  loss  resulted  to  the  bank  from  these  over- 
drafts. If,  therefore,  you  should Jind from  the  evidence,  gentle- 
men, or  from  his  coriduct  in  leaving,  or  from  his  declaration  or 
dedarattons  after  his  return,  thai  he  hrunvingly  permitted  Carter 
to  overdraw  and  the  Cashier  to  pay  these  overdrafts,  us  a  means 
of  getting  morm/from  the  hank  to  'run  the  business  of  the  hotel  in 
which  he  and  Carter  were  interested,  or  otherwise,  during  his 
absence,  as  they  had  done  during  the  months  of  April,  May,  and 
June,  he  would  in  law  be  liable  for  any  loss  resulting  from  the 
overdraft;  but,  if  you  find  that  the  Cashier  paid  them^  con- 
trary to  and  against  the  express  direction  of  the  defendant 
as  ^President  of  the  bank,  you  should  find  for  the  defendant. 

"You  observe,  therefore,  gentlemen,  that  the  issue  that  is 
presented  to  you  for  your  consideration  and  verdict,  is  not 
whether  the  defendant  is  responsible  for  overdrafts  before 
July,  for  those,  although  illegal,  were  afterwards  paid  by  the 
drawer,  and  the  bank  having  suffered  no  loss  in  consequence, 
no  liability  attaches  to  the  defendant. 

"The  evidence  concerning  that,  is  principally  important 
in  showing  whether  an  illegal  course  of  dealing  between 
Carter  and  the  bank  had  been  established  by  the  connivance 
or  direction  of  the  defendant,  and  whether  that  course  of  di- 
rections continued  through  the  month  of  July,  with  his  con- 
nivance, knowledge,  and  consent,  until  the  loss  in  contro- 
versy resulted  to  the  bank.  The  question  is,  were  the  over- 
drafts, durina  the  month  of  July,  which  were  lost  to  the  bank, 
paid  by  the  Uashier  in  the  course  of  the  dealing  established  and 
inaugurated  by  the  defendant,  or  were  they  paid  by  the  Cashier, 
contrary  to,  or  against  the  expressed  directions  of  the  defend- 
ant. 

"At  the  request  of  the  defendant,  and  to  aid  you  in  the 
solution  of  that  question,  I  give  you  the  following  instruc- 
tions: 

"Fraud  is  never  to  be  presumed,  and  when  it  is  alleged' 
for  the  purpose  of  depriving  a  party  of  a  right,  the  fact  of 
its  existence  must  be  clearly  made  out.  The  mere  fact  that 
Wilcox  was  a  joint  owner  in  the  Grand  Central  Hotel,  and 
that  the  money  drawn  was,  if  you  should  so  find,  used  in  the 
improvement  of  the  Grand  Central  Hotel,  is  not  sufficient 
in  itself  for  the  plaintiff  to  recover. 

"  Before  you  can  find  a  verdict  for  the  plaintiff,  you  must 
farther  find  that  the  checks  constituting  the  overdraft  for 
which  this  suit  was  brought,  were  drawn  by  Carter  with  the 
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knowledge  and  consent  of  the  defendant,  and  also  tha,t  thej 
were  paid  by  the  Cashier  of  the  plaintiff  by  the  order  of  the 
defendant,  as  President  of  said  corporation. 

''Connivance  is  an  agreement  or  consent,  directly  or  indi- 
rectly given,  that  something  unlawful  shall  be  done  by  an- 
other. Before  you  can  find  a  verdict  for  the  defendant,  you 
mu^t  find  that  Wilcox,  directly  or  indirectly,  agreed  that 
Carter  should  unlawfully  draw  checks  which  ne,  Wilcox,  as 
President  of  the  corporation,  would  order  paid. 

*'And  on  the  same  question  I  give  you  the  following  in- 
structions asked  for  by  the  plaintiff  : 

**If  the  jury  believe  from  the  evidence  that  the  defend- 
ant caused  C.  W.  Carter  to  open  an  account  with  the  plain- 
tiff  by  an  overdraft,  that  such  overdraft  was  to  the  knowledge 
and  with  the  consent  of  defendant,  followed  by  other  over- 
drafts, that  the  overdrafts  were  of  advantage  to  the  business 
in  which  the  defendant  was  interested — these  are  facts  tend- 
ing to  prove  a  connivance  and  consent  of  the  defendant  to 
the  overdrafts  made  during  his  temporary  absence,  and  the 
absolute  knowledge  of  which,  at  the  time  they  were  made, 
was  not  brought  home  to  him  by  the  testimony. 

''A  President  of  a  bank  who,  knowing  a  customer  to  be 
without  means,  induces  him  to  open  an  account  at  the  bank 
and  to  overdraw  that  account  by  his  order  to  the  Cashier — 
establishes  a  custom  of  paying  such  overdrafts — ^fails  in  his 
duty  to  the  bank.  If  he  himself  profits  by  that  overdraft^ 
he  commits  a  fraud  upon  the  bank.  It  does  not  excuse  him 
from  the  charge  of  connivance  and  the  knowledge  and  pro- 
curation of  such  overdraft,  that  the  particular  checks  drawn 
and  ^aid,  in  accordance  with  the  custom  established  and 
sanctioned  by  him,  were  drawn  and  paid  without  his  actual 
knowleilge.  In  considering  the  question  of  the  liabilitv  of 
the  defendant,  his  conduct  subsequently,  as  well  as  previous 
to  the  overdraft,  may  be  considered  by  the  jnrj.  It  was  the 
duty  of  the  defendant,  as  President  of  plaintiff,  to  inaugu- 
rate and  prosecute  any  suit  or  action  necessary  to  protect  the 
•interests  of  the  bank;  and  if  the  jury  shall  find  from  the 
evidence,  that  after  the  overdraft  sued  on  had  occurred,  the 
defendant  used  his  position  and  influence,  as  President  of 
plaintiff,  to  prevent  the  plaintiff  of  availing  itself  of  legal 
remedies  to  secure  the  indebtedness  incurred  by  overdrafts; 
and  if  the  jury  further  find,  from  the  evidence,  that  legal 
remedies,  tnat  were  available  to  the  plaintiff,  would  have 
been  an  injury  to  the  defendant,  and  were  opposed  by  the 
defendant  for  that  reason,  the  jury  have  a  right  to  consider 
such  opposition  of  the  defendant  m  the  light  of  andasillus- 
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tratiBg  the  preyioas  action  of  the  defendant  in  relation  to 
Carter's  account  at  the  bank^  as  the  same  is  detailed  by  the 
evidence.  It  is  evidence  tending  to  show  a  connivance  with 
Garter  in  making  the  overdrafts.  An  overdraft  on  a  bank, 
if  made  without  authority,  is  a  fraud  on  the  part  of  the 
drawer;  if  suggested,  countenanced,  connived  at,  and  allowed 
by  the  President  of  the  bank,  without  authority  of  the  di- 
rectors, it  is  a  fraud  on  the  part  of  the  President.  To 
establish  the  complicity  of  the  !rresident,  it  is  not  necessary 
to  prove  direct  expressed  direction  from  him  as  to  the  draw- 
ing or  payment  of  each  check  overdrawn.  The  jury  have  a 
right  to  take  into  consideration  all  the  declarations  and  acts 
of  the  President  in  relation  to  the  subject-matter,  and  also 
his  busines  connection  with  the  drawer  of  the  checks;  and 
if  you  shall  believe,  from  the  evidence  in  this  case,  that  the 
President,  for  his  own  benefit,  inaugurated  and  established 
a  custom  of  overdrawing  by  Carter,  and  did  not  at  any  time 
break  up  such  system,  they  are  authorized  to  believe  that 
overdrafts  made  in  his  temporary  absence,  and  which  inured, 
in  whole  or  in  part,  to  his  benefit,  were  made  with  his  assent, 
approval,  and  connivance. 

*'S  has  been  said  to  you^  gerUlemen,  during  the  argument  of 
the  case,  tJuU  U  was  a  usa{fe  at  the  bank  to  allow  customers  to 
overdraw,  and  have  checks  and  notes  charged  up  unthout  present 
funds  in  the  bank,  I  believe  there  is  evidence  beforeyou  showing 
the  eoeistence  of  such  a  usage  to  a  certain  eoctent.  The  fact, 
hnoever  U  may  be,  is  for  you  to  find.  But  I  say  to  yoUy  as  a 
ffuxtter  of  law,  that  if  such  a  usage  did  eodst,  it  v)ovM  not  jus- 
tify an  officer  of  the  bank  in  case  of  loss.  The  usage  is  stiU 
nothing  more  than  usage  and  practice  to  misapply  the  funds  of 
the  bank,  and  to  connive  at  tlie  toithdratviny  of  the  same  tvithotU 
any  security.  Stwh  a  usage  and  practice  is  a  manifest  depart- 
ure  from  the  duty  both  of  the  directors  and  President  of  the 
bank  as  cannot  receive  any  countenance  in  a  Court  of  justice. 
JB  cannot  be  done  by  the  sanction  or  approval  of  any  officer  of 
the  bank,  and  when  done  it  is  at  his  otvn  peril  and  responsibility, 
etpedally  if  done  in  his  ovm  interest. ^^ 
Defendant  asked  the  Court  to  instruct  the  jury  as  follows  : 
"  Fraud  is  an  intent,  '  not  criminid/  unlawfully,  designedly, 
and  knowingly  to  appropriate  the  property  of  another.  Be- 
fore you  coma  find  a  verdict  for  the  plaintiff,  therefore,  you 
must  find  that  the  agreement  between  Carter  and  the  defend- 
ant in  regard  to  the  obtaining  of  money  from  the  plaintiff 
(if  there  was  any)  was  made  with  the  intent,  'not  criminal,' 
upon  the  part  of  the  defendant  to  unlawfully,  designedly, 
and  knowingly  appropriate  the  property  of  plaintiff  for  the 
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improyement  of  the  Grand  Central  Hotel  of  which  the  de- 
fendant was  a  part  owner." 

The  Court  refused  to  give  such  instruction,  to  which  re- 
fusal the  defendant  then  and  there  excepted. 

The  Court  gave  the  following  instruction: 

"A  President  of  a  bank,  who,  knowing  a  customer  to  be  toith-- 
out  meanSf  induces  him  to  open  an  account  at  the  bank,  and  to 
overdraw  that  account,  and  by  his  orders  to  the  Cashier  estab- 
lishes the  custom  of  paying  such  overdraft,  fails  in  his  dvJty  to 
the  bank  J" 

The  Court  also  gave  the  following  instruction: 

**An  overdraft  of  a  bank,  if  made  without  authority,  is  a 
fraud  on  the  drawer;  if  suggested,  countenanced,  connived  at, 
and  alloioed  by  the  President  of  the  bank,  untJiout  any  authority 
of  the  directors,  it  is  a  fraud  on  the  part  of  the  President.*^ 

As  to  some  of  the  instructions,  indicating  that  all  oyer- 
drafts,  under  all  circumstances,  constitute  fraud,  the  lan- 
guage of  the  instructions  giyen  may  be  too  broad;  but,  from 
the  facts  of  this  case,  we  do  not  think  that  any  injury  was 
done  to  the  defendant,  nor  that  such  error  was  committed  as 
calls  for  a  reyersal  of  the  judgment. 

We  think  the  law  as  applicable  to  this  case  was,  in  sub- 
stance, correctly  giyen  by  the  Court  below.  We  are  not  pre- 
pared to  agree  with  the  Judge  in  instructing  the  lury  that 
"if  he  (the  President)  should  fail  in  skill"  he  would  be  re- 
sponsible; but  that  expression  has  no  application  to  this 
case.  There  is  no  question  of  skill  about  it.  There  seems 
to  be  no  question  as  to  the  fact  of  the  oyerdrafts,  and  as  to 
the  fact  tnat  the  money  was  for  the  benefit  of  the  hotel. 
There  were,  therefore,  substantially  but  two  questions  for 
the  jury  to  consider,  yiz. : 

First-— Did  Wilcox  inaugurate  the  account  and  its  method 
of  being  carried  on,  and  direct  officers  of  the  bank  to  pay 
oyerdrafts^  and  were  the  amounts  of  oyerdrafts  after  July 
9th  paid  inpursuance  of  and  as  a  part  of  the  method  inaug- 
urated by  Wilcox  ? 

Second — ^Was  he  interested  in  the  business  of  the  hotel, 
and  in  maintaining  it  ? 

These  questions  answered  in  the  affirmatiye  fix  the  liabil- 
ity upon  nim,  and  to  sustain  such  answers  the  eyidence  is 
ainple.  * 

in  this  case  neither  the  President  nor  the  Cashier  had  any 
authority  to  permit  an  account  to  be  oyerdrawn.  To  make 
an  oyerdraft  was  a  fraud  in  law  on  the  part  of  the  drawer; 
to  pay  or  authorize  the  payment  was  a  fraud  in  law  on  the 
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part  of  the  officer  paying  or  authorizing  payment.  The 
money  of  the  stockholders  was  invested,  and  of  the  deposi- 
tors was  deposited,  to  the  end  that  the  business  should  be 
managed  as  the  by-laws  should  prescribe;  those  by-laws  for- 
bid loans  to  be  made  without  the  approbation  of  the  Finance 
Committee;  and  when  the  President  or  Cashier  went  beyond 
that,  and  loaned  upon  his  or  their  own  judgment,  a  yiolatjion 
of  duty  occurred.  This  is  independent  of  any  interest  that 
Wilcox  may  have  had  in  the  hotel  business.  That  interest 
added  to  the  reason  why  he  should  not  have  caused  or  per- 
mitted the  overdrafts.  In  F.  dk  M.  BarJc  vs.  Donmey,  63  Cal. 
446,  the  Court  held  that  an  officer  of  a  bank  could  not  make 
profit  to  himself  out  of  the  loans  made  by  him  of  the  money 
of  the  bank;  and  it  very  naturally  follows,  if  losses  occur  in 
the  attempt  he  must  bear  the  losses.  ^'The  directors  are 
the  trustees  or  managing  partners,  and  the  stockholders  are 
the  cestuis  que  trust,  and  have  a  joint  interest  in  all  the  prop- 
erty and  effects  of  tiie  corporation,  and  no  injury  that  the 
stockholders  may  sustain  by  a  fraudulent  breach  of  trust  can, 
upon  the  general  principles  of  a  Court  of  equity,  be  suffered 
to  pass  without  a  remedy."  (2  B^Bkck,  U.  S.,  72l.)  As  is  said 
in  Morse  on  Banking,  p.  317,  speaking  of  the  custom  of  per- 
mitting overdrafts  and  kindred  practices,  ''  The  language  of 
the  adjudicated  cases  is  not  capable  of  being  explained 
away." 

"  The  case  of  a  saving  fund  incorporated  for  the  purpose 
of  receiving  the  money  of  persons  of  humble  fortune,  and 
keeping  it  safely  against  the  day  of  old  age,  want,  or  illness, 
there  is,  in  the  nature  of. things  and  of  common  right,  a  trust 
coupled  with  the  obligation,  a  duty  not  only  merely  to  pay 
on  demand,  but  to  keep  safely,  and  invest  wisely,  in  order 
that  there  may  be  the  means  of  payment.  *  *  *  Every 
departure  from  the  proper  course  in  this  respect  on  the  part 
of  the  directors  or  managers  of  a  saving  fund  is  a  breach  of 
trust,  of  which  equity  will  take  cognizance,  and  hold  them 
individually  and  personally  liable.  {Leffman  vs.  Hanigcm, 
6  Phila.  Bep.  166.)  '*  Where  the  President  of  a  bank  makes 
loans  of  the  bank  funds  to  irresponsible  persons  without 
security,  having  a  private  interest  of  Ms  own  to  advance 
thereby,  the  bank  may  charge  him  personally  with  the  loans 
and  recover  the  amount  in  a  suit  at  law."  (Cooley  on  Torts, 
p.  622;  Shea  vs.  Manly,  1  Lea,  Tenn.  319.) 

'^  When  agents,  and  others  acting  in  a  fiduciary  capacity, 
understand  that  these  rules  will  he  rigidly  enforced,  even  without 
proof  of  actual  fraud,  the  honest  will  keep  clear  of  all  deal- 
ings falling  within  their  prohibition,  and  those  dishonestly 
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inclined  will  conclude  that  it  is  useless  to  exercise  their  wits 
in  contrivances  to  evade  it."    (56  N.  T.  288.) 

We  refer  to  the  following  cases  as  sustaining  the  views 
above  expressed:  Nirior  vs.  Mech^Bank,  1  Peters,  72;  Eschdr- 
berger  vs.  tirdey,  7  Har.  &  J.  387;  BarJe  of  St.  Mary's  ys.  Cvd- 
defy  3  Strobh.  408;  Lancaster  Bank  vs.  Jvoodward,  18  Penn. 
St.  362;  Bobertson  vs.  Smith,  3  Paige,  231;  Shear  vs.  K.dkK. 
B.  B.  Co.,  6  Baxter,  Tenn.  278. 

There  is  no  error  in  refusing  the  instructions  asked  for  and 
refused. 

Judgment  and  order  affirmed. 

We  concur:  Morrison,  0.  J.,  McKee,  J.,  Thornton,  J. 


Department  No.  1. 


[Filed  February  27,  1882.] 

No.  8126. 

NESSLEB,  Respondent,  vs.  BIGELOW  et  al.,  Appellants. 

MiNBBiLL  Lands — Patent — Statuts  of  Limitations — Action  to  Qoiet  Titlk. 
The  patentee  of  mineral  lands  may  maintain  an  action  to  quiet  title 
within  five  years  after  the  issnanoe  of  the  patent.  In  an  action  so 
brought,  defendants  cannot  claim  the  benefit  of  the  statute  of  lim- 
itations. 

Finding — Evidbngx — ^Tbust.  The  issue  as  to  plaintiff  being  a  trustee  of  the 
defendants  as  to  the  title  of  the  premises  having  been  found  against 
defendants,  Hdd,  the  evidence  supports  the  finding. 

Appeal  from  Superior  Court,  Nevada  Oountj. 

Oale  &  Jones,  for  appellants. 
M.  Farley i  for  respondent. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

Action  to  quiet  title — plaintiff  relying  on  a  patent  from 
the  Government,  issued  March  30, 1876,  under  and  by  virtue 
of  the  mining  laws.  In  their  answer  the  defendants  admit 
that  they,  respectively,  claimed  interest  in  certain  separate 
and  distinct  portions  of  the  premises  embraced  in  the 
patent,  adverse  to  the  plaintiff;  and  aver  that  more  than 
fifteen  years  immediately  ^recedin^  the  commencement  of 
the  action  the^  had,  respectively,  held  the  adverse  possession 
of  the  respective  portions  so  claimed.  But  they  could  not 
have  held  adversely  to  the  Government,  and  the  action  having 
been  commenced  within  five  years  after  the  issuance  of  the 
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patent^  the  statute  of  limitations  shonld  not  avail  them 
against  the  patentee. 

In  their  answer  the  defendants  affirmatively  aver  that  the 
plaintiff's  patent  was  duly  obtained  and  that  thej  had  notice 
of  his  application  to  purchase  the  land,  but  charge,  that  for 
the  purpose  of  preventing  the  defendants  from  contesting 
the  plaintiff's  application  to  purchase  the  premises,  he^ 
plaintiff,  fraudulently  represented  to  them,  and  each  of  tiiem, 
that  he  only  wanted  tha  premises  for  mining  purposes,  and 
that  he  would  never  disturb  their  respective  possessions; 
that  the  title  he  should  acquire  should  inuxe  to  their  benefit 
80  far  as  their  respective  tracts  were  concerned,  and  that  on 
obtaining  the  patent  he  would  convey  such  title  to  them;  that 
relying  upon  these  representations  the  defendants  took  no 
steps  to  prevent  the  plaintiff  from  acquiring  the  legal  title  to 
the  whole  of  the  premises,  but  they  continued  to  reside  upon, 
and  at  great  expense  to  improve  the  respective  portions  claimed 
by  them,  with  the  full  knowledge,  acquiescence,  consent,  and 
approval  of  the  plaintiff,  until  shortly  before  the  commence- 
ment of  this  action,  when  the  plaintiff  for  the  first  time  refused 
to  recognize  any  right  on  the  part  of  defendants;  that  nearly 
the  entire  value  of  the  premises  claimed  by  the  defendante 
consists  in  the  improvements  made  by  them;  that  defend- 
ants have  at  all  times,  and  now  are,  ready  and  willing  and 
able  to  pay  to  plaintiff  their  just  and  proportionate  share  of 
the  costs  and  expenses  incurred  by  nim,  in  obtaining  the 
patent,  etc. 

Issues  of  the  fact  were  raised  by  the  plaintiff  on  the 
matters  thus  set  up  by  the  defendants,  and  which  they  con- 
tended constituted  the  plaintiff  trustee  for  them  of  the  title 
to  the  respective  portions  of  the  premises  claimed  by  them, 
which  issues  were  found  upon  by  the  trial  Court  against  the 
defendants,  on  evidence  which  clearly  justified  the  finding. 

Indeed,  we  find  in  the  statement  on  motion  for  a  new  tnal 
the  following:  "The  defendants  all  admit  that  the  plain- 
tiff never  at  any  time  made  to  them  any  promises  to  make 
deeds,  or  deed  to  them,  if  they  would  not  put  in  an  adverse 
claim  to  his  application  for  a  patent,  and  that  he  never 
held  out  any  inducements  to  them  to  prevent  them  from 
putting  in  adverse  claims  and  opposing  his  application  for  a 
patent. " 

The  other  assignments  of  error  we  have  examined,  but  do 
not  find  that  any  of  them  call  for  an  interference  at  our 
hands  with  the  action  of  the  Court  below. 

Judgment  and  order  affirmed. 

We  concur:  Myrick,  J.,  McKinstry,  J. 


66  Thb;  Faoifio  Coast  Law  Joubnal. 


Depabtmknt  No.  2. 


fFiled  February  26,  1882.] 

No.  7966. 

Du  PRAT,  Appellant,  vs.  JAMES,  et  al..  Respondents. 

IfiNiNo  Law — AoTs  of  Gonobess — ^FoBFEinntB.  Ejectment  for  a  mining 
claim.  Defendants  located  January],  1881.  The  trial  Gonrt  held 
that  plaintiff  had  forfeited  his  right  by  reason  of  his  failure  to  per- 
form labor  or  make  improyements  during  the  year  1880,  commencing 
on  the  first  day  of  January  and  ending  on  the  thirty-first  of  Decem- 
ber of  that  year,  as  required  by  the  fifth  section  of  the  Act  of  Con- 
gress of  May  10,  1872,  entitled,  '*An  Act  to  promote  the  deyelopment 
of  the  mining  resources  of  the  United  States"  (17  Stats.  atLarffe, 
92),  and  the  Acts  amendatory  thereof,  and  that  on  January  1,  1881, 
the  claim  became  vacant  mineral  land,  subject  to  relocation  by  de- 
fendants.   Held,  proper. 

BsTiBKD  Statutes  of  Ukitbd  States.  Though  the  Bevised  Statutes  of  the 
United  States  were  approved  June  22,  1874,  according  to  Section 
5595  thereof,  they  only  embraced  the  statutes  of  the  United  States  in 
force  December  1,  1873.  By  Section  5596,  Acts  passed  prior  to  De- 
cember 1,  1873,  -were  repealed,  with  a  saving  of  rights  accruing  or  ac- 
crued. (Sec.  5697.)  Hence,  a  statute  passed  June  6,  1874,  is  not 
affected  by  the  revision;  but  if  it  varies  from,  or  conflicts  with  any 
provision  contained  in  the  revision,  has  effect  as  a  subsequent  stat- 
ute, and  repeals  any  portion  of  the  revision  inconsistent  with  it. 
&.ccordingly,  where,  by  Section  2324  of  the  Revised  Statutes  of  the 
United  States,  labor  or  improvements  were  requ^ed  to  be  performed 
or  made  by  the  tenth  of  June,  1874,  *'  and  each  year  thereafter,"  and 
an  Act  was  passed  on  June  6,  1874,  extending  the  time  for  the  '*  first 
annual  expenditure"  to  January  1,  1875,  without  referring  to  "and 
each  year  thereafter;"  Held^  the  Act  took  effect  so  far  as  it  varied  from 
Section  2324  of  the  revision,  as  a  subsequent  statute,  and  repealed 
any  portion  of  the  revision  inconsistent  with  .it.  Held  further,  the 
only  inconsistency  was  as  to  the  date  to  which  the  first  annual  ex- 
penditure was  extended,  viz:  from  June  10,  1874,  to  January  1,  1875; 
but  that  there  was  no  inconsistency  as  to  the  words  "  and  each  year 
thereafter;"  and  they  remain.  Accordingly,  the  requirement  was,  as  to 
claims  located  prior  to  May  10,  1872,  that  after  June  22,  1874,  the 
first  annual  expenditure  had  to  be  made  by  the  first  of  January,  1876, 
and  each  year  thereafter, 

DBFnnTioN — *  *  To  "— *  *  Bt  '  * — ^Wobds  of  ExoiiXTSioN.  The  words  •  *  to  "  and 
'*  by,"  as  used  in  the  Act  of  June  6, 1874,  and  Section  2324  of  the  Re- 
vised Statutes  of  the  United  States,  are  words  of  exclusion.  Accord- 
ingly Held,  plaintiff  was  not  entitled  to  perform  the  labor  or  make  the 
improvements  for  the  year  1880,  on  the  first  day  of  January,  1881, 
and  that  the  location  by  defendants  on  said  last-mentioned  day  was 
not  premature. 

PsAoncE — SuFFiciKNOT  OF  Dbniaij — AppEAii — Answbb.  Where  a  case  is 
tried  upon  the  theory  that  the  denials  of  the  answer  are  sufficient,  an 
objection  to  such  denials  cannot  be  raised  for  the  first  time  in  the  Ap- 
pellate Court. 

MmiNo  Land  —  Aobicultubal  Land  —  Entbt.  The  cases  of  Atherton  vs. 
Fowler,  6  Otto.  513,  and  Fletcher  vs.  Mower,  6  Pac.  G.  L.  J.  521,  re- 
lating to  entry  upon  agricultural  land  in  the  actual  occupation  of  an- 
other, have  no  application  to  mineral  land. 
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FniDiNa — fisyBBSAii  of  Judombmt.  As  to  the  year  1880  the  Court  found 
that  plaintiff  "  caused  three  days  work  to  be  performed  in  and  upon 
said  claim,"  bat  failed  to  find  the  value  of  the  work  performed.  The 
law  requires  work  to  the  amount  of  $150  in  value.  Edd,  the  Appel- 
late Court  could  not  know,  judiciiilly,  whether  the  work  consisted 
of  labor  or  improvements,  or  what  the  worth  of  it  was,  and  therefore 
the  judgment  must  be  reversed  with  direction  to  find  on  that  particu- 
lar subject,  and  render  judgment  accordingly. 

Appeal  from  Saperior  Oourt,  Taolnmne  County. 

BodgerSy  Bedmond,  laylor  &  Haight,  for  appellant. 
Street  &  Street,  for  respondent. 

Thobnton,  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  action  to  recover  possession  of  a  quartz  mine. 
Judgment  was  rendered  for  defendants,  and  plaintiff  ap- 
pealed. 

The  objections  to  the  answer  cannot  be  sustained.  The  ap- 
peal is  from  the  jud^ent,  and  the  judmient  roll  onlj  is  in- 
serted in  the  transcript.  The  plaintiff  did  not  demur  to  the 
answer  nor  does  it  appear  that  he  objected  to  the  evidence 
when  offered  to  prove  its  allegations.  The  cause  appears  to 
have  been  tried  as  if  the  answer  was  proper  and"  sufficient  in 
all  respects.  Such  objections  as  those  of  plaintiff,  will  not 
be  permitted  to  be  raised  for  the  first  time  in  this  Court. 
(BacouiUat  vs.  Bene,  32  Cal.  450;  Cave  vs.  Crafts,  53  Id. 
135.) 

The  cases  of  Atherton  vs.  Fowler,  6  Otto,  513,  and  Fletcher 
vs.  Moioer,  6  Pac.  C.  L.  J.  521,  cited  by  plaintiff's  counsel, 
have  no  application  to  this  case. 

It  is  contended  that  plaintiff  was  lawfully  in  possession 
when  defendants  made  ttieir  location  of  the  mine  in  question 
and  that  defendants  had  no  right  to  locate  when  their  loca- 
tions were  made.  It  appears  from  the  findings  of  fact,  that 
the  parties  under  whom  plaintiff  claims,  properly  located  the 
mining  claim  or  claims  in  question  prior  to  the  tenth  day  of 
Maj,  1872,  that  the  defendants  entered  upon  and  located  the 
claims  or  mine  partly  on  the  first  dav  of  January,  1881,  and 
partly  on  the  fifth  day  of  January,  1881,  and  that  thev  filed 
for  record  with  the  proper  Mining  Becorder,  the  notices  of 
these  locations  as  required  by  the  rules  and  regulations  of 
miners  within  thirty  days  from  the  date  of  such  notices.  It 
farther  appears  from  the  findings  that  the  defendants  made 
such  locations  on  the  ground  that  plaintiff  had  failed  to  per- 
form the  labor  required  by  the  Act  of  Congress  of  May  10, 
1872,  and  the  Acts  amendatory  thereof. 

Bv  the  fifth  Section  of  the  Act  of  Congress  of  May  10, 
187^,  it  was  provided  as  follows : 


58  The  Paotpio  Coast  Law  Joubnal. 

"  On  each  claim  located  after  the  passage  of  this  Act,  and 
until  a  patent  shall  have  been  issued  therefor,  not  less  than 
one  hundred  dollars  worth  of  labor  shall  be  performed  or 
improvements  made  during  each  jear.  On  all  claims  located 
prior  to  the  passage  of  this  Act,  ten  dollars  worth  of  labor 
shall  be  performed  or  improvements  made  each  year  for  each 
one  hundred  feet  in  length  along  the  vein  until  a  patent  shall 
have  been  issued  therefor;  but  when  such  claims  are  held  in 
common,  such  expenditure  may  be  made  upon  any  one 
claim;  and  upon  a  failure  to  comply  with  these  conditions 
the  claim  or  mine  upon  which  said  failure  occurred  shall  be 
open  to  relocation  in  the  same  manner  as  if  no  location  of 
the  same  had  ever  been  made."  (17  U.  S.  Stats,  at  Large, 
92.) 

On  the  first  day  of  March,  1873,  Congress  passed  an  Act 
by  which  the  provisions  of  the  fifth  section  of  the  Act  of 
May  10,  1872,  which  requires  expenditures  of  labor  and  im- 
provements on  claims  located  pnor  to  the  passage  of  said 
Act,  were  so  amended  ^^that  the  time  for  the  first  annual  ex- 
penditure'* on  such  claims  was  "  extended  to  the  tenth  day 
of  June,  1874."  (17  U.  S.  Stats,  at  Large,  4S3;  Sec.  2324, 
U.  S.  Bev.  Stats.) 

By  Section  2324  of  the  Bevised  Statutes  of  the  United 
States  it  was  thus  provided: 

''On  all  claims  located  prior  to  the  tenth  day  of  May, 
1872,  ten  dollars  worth  of  labor  shall  be  performed  or  im- 
provements made  by  the  tenth  day  of  June,  1874,  and  each 
year  thereafter,  for  each  one  hundred  feet  in  length  along  the 
vein  until  a  patent  has  been  issued  therefor;  but  where  such 
claims  are  held  in  common  such  expenditure  may  be  made 
upon  any  one  claim;  and  upon  a  failure  to  comply  with  these 
conditions,  the  claim  or  mine  upon  which  such  failure,  oc- 
curred shall  be  open  to  relocation  in  the  same  manner  as  if 
no  location  of  the  same  had  ever  been  made;  provided,  that 
the  original  locators,  their  heirs,  assigns,  or  legal  represen- 
tatives, have  not  resumed  work  upon  the  claim  after  failure 
and  before  such  location." 

It  will  be  observed  that  ^by  this  section  it  was  provided 
that  the  labor  to  be  performed  or  improvements  to  be  made 
on  claims  located  pnor  to  the  tenth  day  of  May,  1872,  were 
to  be  performed  or  made  by  the  tenth  day  of  June,  1874, 
and  each  year  thereafter,  until  a  patent  had  been  issued  for 
such  claim.  The  words  ''and  each  year  thereafter,**  vrere 
here  first  added  to  the  date  mentioned,  viz:  tenth  day  of 
June,  1874. 

The  Bevised  Statutes  of  the  United  States  were  approved 
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by  Act  of  Congress,  passed  on  the  twentjr-second  of  Jnne, 
lo74.  Section  5695  of  this  revision,  consisting  of  seventy- 
three  titles,  declares  that  these  titles  embrace  thcr  statutes 
of  the  United  States,  general  and  permanent  in  their  nature, 
in  force  on  the  first  day  of  December,  1873.  The  Acts 
above  referred  to,  passed  prior  to  the  date  last  named,  were 
repealed  by  force  of  Section  5696  of  ^e  revision,  but  all 
rights  accruing  or  accrued  under  the  Acts  repealed  were 
preserved  by  the  provisions  of  Section  6697. 

Congress  further  amended  this  fifth  section  of  the  Act  of 
1872,  by  an  Act  passed  on  the  sixth  day  of  June,  1874.  B^ 
this  amendment,  the  time  for  such  ^* first  annual  expendir- 
iuref^*  on  claims  located  prior  to  the  Act  of  1872,  was  ex- 
tended "  to  the  first  day  of  Januarf ,  1876."  (18  U.  S.  Stats, 
at  Large,  Part  3-61.) 

The  foregoing  Act  of  the  sixth  of  June,  1874,  is  not  effect- 
ed by  the  Revised  Statutes,  but  has  as  full  effect  as  if  passed 
after  the  enactment  of  the  revision,  {.  e.,  after  the  twenty- 
second  of  June,  1874,  and  so  far  as  it  varies  from  or  conflicts 
with  any  provision  contained  in  the  revision,  has  effect  as  a 
subsequent  statute,  and  repeals  anv  portion  of  the  revision 
inconsistent  with  such  statute.  This  results  from  the  pro- 
visions of  Section  5601  of  the  revision. 

By  the  Act  of  the  twenty-second  of  January,  1880,  Con- 
^^ress  amended  Section  2324  of  the  Bevised  Statutes,  by  add- 
ing thereto  the  following  words:  "Provided,  that  the 
period  within  which  the  work  required  to  be  done  annually 
on  all  unpatented  mineral  claims  shall  commence  on  the  first 
da^  of  January  succeeding  the  date  of  the  location  of  such 
claim,  and  this  section  shall  apply  to  all  claims  located  since 
the  tenth  day  of  May,  Anno  Domino  eighteen  hundred  and 
seventy  two. '    (See  21st  U.  S.  Stats,  at  Large,  61.) 

The  counsel  for  appellant  puts  forth  a  contention  in  rela- 
tion to  the  Act  of  June  6,  1874,  in  these  words : 

"  The  Act  of  June  6,  1874,  only  amended  the  Act  of  May 
10,  1872,  in  extending  the  time  for  doing  the  annual  work, 
which  the  existing  laws  re(][uired  to  be  done  by  June  10,  1874, 
to  January  1,  1876,  but  did  not  make  any  arbitrary  rule  af- 
fecting the  date  of  locations  made  prior  to  May  10,  1872,  so 
that  that  Act  became  functus  officio  on  the  expiration  of  the 
first  of  January,  1875." 

If  by  this  it  is  intended  to  say  that  the  Act  of  June  6, 1874, 
had  its  full  effect  on  the  first  day  of  January,  1876,  and  that 
no  provision  of  law  then  existed  in  regard  to  the  work  or 
improvements  on  a  mining  claim  requiring  that  they  should 
be  performed  or  made  in  each  year  succeeding  January  1, 
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1875,  we  think  the  learned  coansel  has  fallen  into  an  error, 
as  an  examination  of  the  various  Acts  above  referred  to  will 
show.  What  is  said  herein  on  this  point,  relates  only  to 
claims  located  prior  to  the  tenth  of  May,  1872,  such  being 
the  character  of  the  claims  involved  in  this  case. 

By  the  Act  of  May  10,  1872,  (see  Section  5)  the  labor  or 
improvements  required  as  to  such  claim  were  to  be  per- 
formed or  made  ''  each  year,^'  The  first  amendment  to  this 
Act  was  made  on  the  first  of  March,'  1873,  and  by  it  tibe  time 
for  ''  the  first  annual  expenditure"  Was  extended  to  the  tenth 
day  of  June,  1874.  The  legislation,  on  this  matter  next  suc- 
ceeding, according  to  the  provisions  of  Section  5601  of  the 
Bevised  Statutes  was  Section  2324  of  the  revision  (see  quo- 
tation from  it  above,)  which  required  the  labor  or  improve- 
ments to  be  performed  or  made  by  the  tenth  of  June,  1874, 
'*  and  each  year  thereafter.*'  Then  came,  not  in  order  of  time, 
but  as  it  went  into  operation,  the  Act  of  June  6,  1874,  by 
which  the  time  for  the  ^^ first  annual  expenditure*'  for  labor 
or  improvements,  was  extended  to  the  first  of  January,  1875. 

But,  as  we  have  seen,  this  Act  has  effect  so  far  as  it  varies 
from  our  conflicts  with  any  provision  contained  in  Section 
2324  of  the  revision  as  a  subsequent  statute,  and  repeals  any 
portion  of  the  revision  inconsistent  with  it. 

The  only  inconsistency  or  conflict  with  the  revision,  Sec- 
tion 2324,  is  as  to  the  date  to  which  the  first  annual  expen- 
diture is  extended,  which  by  Section  2324,  is  to  the  tenth 
day  of  June,  1874,  and  by  the  Act  of  June,  1874,  to  the 
first  day  of  January,  1875.  There  is  no  conflict  or  incon- 
sistency so  far  as  reg^ds  the  words  ^^and  each  year 
thereafter*'  in  the  Section  2324,  and  they  remain.  The 
requirement  then,  as  enacted  by  the  legislation  of  Con- 
gress, was,  after  the  tweniy-second  of  June,  1874,  that 
3ie  first  annual  expenditure  must  be  made  by  the  first 
day  of  January,  1875,  and  each  year  thereafter.  (See  Weeks 
on  Mineral  Lands,  Sec.  69.)  This,  in  our  view,  is  the  cor- 
rect interpretation  of  the  Acts  of  Congress  relating  to  the 
point  under  discussion. 

If  the  Act  of  twenty-second  of  January,  1880,  applies  to 
the  case  in  hand,  of  which  we  entertain  some  doubt,  the 
meaning  is  the  same. 

The  learned  counsel  for  appellant  seems  to  labor  under  the 
impression  that  Section  2324  took  effect  subsequently  to 
the  Act  of  June  6,  1874;  but  this  is  a  misconception,  as  will 
be  seen  by  examining  Section  5601  of  the  Bevised  Statutes, 
above  referred  to. 

Upon  a  failure  to  comply  with  the  conditions  mentioned 
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in  Section  2324,  among  which  are  those  which  relate  to  labor 
and  improyements  above  stated,  by  the  provisions  of  the 
same  section,  the  claim  or  mine  is  ''open  to  relocation  in 
the  same  manner  as  if  no  location  of  the-same  had  ever  been 
made.'* 

The  Court  found  that  plaintiff  failed  to  perform  the  labor 
or  make  the  improvements  thereon  as  required  by  law  dur- 
ing the  year  I80O,  commencing  on  the  first  day  of  January, 
1890,  and  ending  on  the  thirty-first  of  December  of  the  same 

Sar,  that  it  was  open  to  re-location  on  the  first  and  fifth 
ys  of  January,  1881,  on  which  days  defendants  made  their 
locations. 

It  is  argued  by  counsel  for  appellant,  that  the  location  on 
ihe  first  of  January,  1881,  was  premature;  that  he  had  all 
that  day  to  perform  the  labor  or  make  the  improvements  re- 
quired by  law. 

The  question  is  not  free  from  difficulty.  The  Act  of  sixth 
of  June,  1874,  extends  the  time  to  the  first  day  of  January, 
1875.  In  Bradley  YB.  Bice,  13  Maine,  201,  in  the  construction 
(rf  a  conveyance  of  land,  which  described  a  tract  of  land  as 
nmning  *'to  flying  Pond,*'  the  question  was  whether  the 
tract  ran  into  the  pond  or  was  bounded  by  the  water  of  the 
pond;  the  Court  said:  "To,  from,  and  by,  are  terms  of  ex- 
clusion, unless  by  necessary  implication,  they  are  manifestly 
used  in  a  different  sense."  The  tract  of  land  was  held  to 
extend  to  the  pond,  excluding  any  portion  of  it. 

In  considering  a  question  of  the  same  character  arising 
upon  a  deed  in  Bonney  vs.  MorriU,  62  Maine,  253,  the  same 
Court  said:  **  From  "  an  obiect  or  "  to "  an  obiect  "  excludes 
the  terminus  referred  ta.  The  call  on  which  the/ con- 
struction was  made  described  a  course  as  easterly  ''to  land 
now  or  formerly  owned  by  Isaac  Bonney, "  etc.  The  land  of 
Bonney  was  held  to  be  excluded. 

li  the  question  under  consideration  is  to  be  determined 
upon  the  words  of  the  Act  of  the  sixth  of  June,  1874,  the 
first  day  of  January  1881,  must  be  excluded  from  the  time 
within  which  the  plaintiff  had  to  perform  the  laborer  make 
the  improvements  required  for  the  year  1880.  But  it  may 
be  contended  that  the  effect  of  Section  6601  of  the  Bevised 
Statutes  is  merely  to  substitute  the  first  day  of  January, 
1875,  for  the  tenth  day  of  June,  1874,  in  Section  2324,  and 
that  the  section  ought  to  be  read,  making  such  substitution, 
&us:  ''Labor  shall  be  performed,  or  improvements  made  by 
the  first  day  of  January,  1876." 

If  **  by  "  is  a  word  of  exclusion,  as  held  in  the  above  cited 
case  frc»n  13  Maine,  then  the  same  conclusion  must  be 
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reached  as  above,  as  to  the  first  day  of  January,  1881,  viz., 
that  it  must  be  excluded  from  the  period  during  which  the 
labor  had  to  be  performed,  or  the  improvements  made  for 
the  year  1880. 

In  Ravkin  vs.  Wbodworth,  3  Penrose  and  Waits,  46,  it  waa 
held  that  a  contract  to  complete  work  by  a  certain  time, 
means  that  it  shall  be  done  before  that  time.  The  contract 
was  dated  in  February,  1815,  and  was  ^^  to  build  a  saw  mill" 
and  **  to  have  it  completed  by  November  next. "  The  Court 
thus  expressed  itself  in  regard  to  it:  ^^By  the  contract  the 
work  was  to  be  finished  by  the  ensuing  month  of  November, 
which  in  the  popular  acceptation  of  the  word  excludes  the 
month.  When  a  thing  is  ordered  by  a  particular  day,  it  is 
with  a  view  of  having  the  use  of  it  on  that  day.  Thus  a  coat 
is  ordered  by  Sunday  with  a  view  of  wearing  it  to  church. 
And  the  popular  agrees  with  thd  philolo^cal  import  of  the 
word,  which  is  explained  by  our  great  lexicographer,  bv  the 
words  *near,  beside,  passing,  in  presence;'  ail  of  which  de- 
note exclusion.'^ 

The  proper  interpretation  of  the  legistation  of  Oongress 
on  the  subject  is,  in  our  judgment,  that  by  is  used  as  a  word 
of  exclusion,  and  therefore  that  the  plaintiff  was  not  entitled 
to  perform  the  labor  or  make  the  improvements  for  the  year 
1880,  on  the  first  day  of  January,  1881.  A  review  of  the 
Acts  of  Oongress  in  regard  to  this  point,  leads  us  to  the  con- 
clusion that  it  was  the  intention  ot  Oongress  to  confine  the 
Eeriod,  after  the  first  day  of  Januarv,  1875,  in  which  the 
bbor  or  improvements  were  to  be  performed  or  made  by  the 
claimant  of  a  mining  claim,  to  the  calendar  year,  commencing 
on  and  including  the  first  day  of  January  of  the  year,  and 
ending  with  and  including  tne  last  day — ^the  thirty-first  of 
December.  This  seems  to  be  the  construction  put  on  this 
legislation  by  the  officers  of  the  Department  of  the  Interior. 
(See  Sickel's  Mining  Laws  and  Decisions,  378,  392,  393, 394.) 

The  Oourt  finds  that  the  plaintiff  performed  the  requisite 
amount  of  labor  on  the  mine  during  the  ^  years  preceding 
1880.  The  finding  as  to  the  year  1880  is,  that  plaintiff 
'*  caused  three  days  work  to  be  performed  in  and  upon  said 
claim,"  but  does  not  find  the  value  of  the  work  performed. 
We  cannot  see  that  the  work  did  not  amount  to  one  hundred 
and  fifty  dollars  in  value.  It  is  not  found  whether  this  work 
consisted  of  labor  performed  or  improvements  made  on  the 
claim.  Non  conaiat,  but  it  may  have  been  improvements 
made  on  the  claim  worth  one  hundred  and  fifty  dollars. 
This  Oourt  cannot  know  judicially  whether  this  work  con- 
sisted of  labor  or  improvements,  or  what  the  worth  of  it  was. 
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For  ihe  failure  to  find  as  to  this  worth  or  yalne  which  was  in 
iasae,  the  judgment  must  be  reversed  and  the  cause  remanded 
that  the  worth  or  yalae  of  the  work  may  be  found  by  the 
Court  below.  In  this  course,  we  pursue  tne  practice  adopted 
in  Billings  vs.  Everett,  52  Cal.  661. 

Judgment  reversed  and  cause  remanded  to  the^  Court  be- 
low, with  an  order  to  the  Court  to  find  on  the  said  issue  on 
the  evidence  taken  or  on  such  other  evidence  as^  may  be  ad- 
duced as  to  said  issue,  and  thereupon  to  proceed  to  render 
judgment  in  accordance  with  the  views  expressed  in  this 
opinion.    So  ordered. 

We  concur:    Sharpstein,  J.,  Morrison,  C.  J. 


Supreme  Court  of  Nevada. 

NEVADA  ORPHAN  ASYLUM,  PiTiTioHitB, 

vs. 
J.  F.  HALLOGE,  State  Controller,  BBSPOMnKNT. 

QiM^muiioH — SiLF-Acmra — **6sctasiak   Pobposm."    Section  10,  Artiole 

S,  of  the  Gonstitation,  prohibiting  the  use  of  the  public  ftmds  ie 

■elf-acting. 
BmrtMXUX   Schools  —  Nktada   Gbphak   Asiiajm,     The   Neyada    Orphan 

Asylam  is  a  sectofian  institation.    Although  it  allcwa  each  child  to 
•    be  instructed  in  its  own  faith,  it  does  instruct  all  who  do  not  object 

in  the  doctrines  of  the  Oatholic  Church.    The  Catholic  Church  is  a 

sect. 

Opinion  by  Lbonabd,  C.  J. 

Thk  is  an  application  for  a  writ  of  mandamus  to  compel  re- 
spondent to  audit  an  account  for  $1,279  79,  and  to  issue  his 
warrant  on  the  State  Treasurer  for  the  same,  in  favor  of  peti- 
tioner, the  Nevada  Orphan  Asylum,  said  account  having 
been  apportioned  and  allowed  to  petitioner  by  a  majority  of 
the  Board  of  Asylum  Commissioners,  for  the  support  and 
maintenance  of  orphans  and  half  orphans,  under  and  in  accord- 
ance with  the  provisions  of  the  statute  of  this  State,  entitled 
"An  Act  to  appropriate  funds  for  the  relief  of  the  several 
Orphan  Asylums  of  ^s  State,  Approved  March  3,  1881.''  (See 
Stat.  1881,  p.  122. 

Respondent  refused  and  refuses  to  audit  said  account,  or 
draw  his  warrant  upon  the  State  Treasurer  therefor,  on  the 
gioiind  that  the  Nevada  Orphan  Asylum  is  a  sectarian  institu- 
tion; and  that  under  Section  10  of  Article  XI.  of  the  Constitu- 
tion of  this  State,  he  is  forbidden  to  audit  any  account  or  draw 
any  warrant  upon  the  State  Treasurer,  for  the  support  of  any 
institation  of  a  sectarian  character. 
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The  section  of  the  Constitation  referred  to  reads  as  follows: 
*'  Section  X.  No  public  funds  of  any  kind  or  character  what- 
ever, State,  county  or  municipal,  shall  be  used  for  sectai:ian 
purposes." 

Bespondent  admits  that  the  claim  of  petitioner  is  valid  in 
every  respect,  except  as  above  stated,  and  it  is  not  claimed  that 
the  statute  referred  to  is  unconstitutional.  In  short,  respond- 
'  ent  concedes  it  to  be  his  duty  to  audit  the  account  and  draw  his 
warrant  therefor,  if  by  so  doing  he  would  not  use  the  State's 
money  for  sectarian  purposes;  but,  on  the  contrary,  he  con- 
ceives it  to  be  his  duty  to  refuse  compliance  with  petitioner's 
demand,  if,  in  fact,  the  Nevada  Orphan  Asylum  is  a  sectarian 
institution,  notwithstanding  the  statute. 

That  the  Legislftture,  under  the  Constitution,  could  not  have 
appropriated  moneys  for  sectarian  purposes,  is  too  plain  for 
argument;  and  it  is  equally  plain  that  State  funds  should  not, 
and  cannot,  be  used  for  such  ipurposes  in  any  case,  as  the 
statute  is  written,  any  more  than  they  could  have  been  so  used 
if  the  statute  had  contained  a  proviso  excepting  asylums  or  in- 
stitutions of  a  sectarian  character.  No  officer  is  justified  in 
obeying  the  letter  of  the  law  if  in  so  doing  he  violates  the 
spirit  and  letter  of  the  Constitution.  It  was  claimed  at  the  oral 
argument  by  counsel  for  petitioner  that  respondent's  only 
power  in  the  premises  was  to  determine  whether  petitioner  is 
such  an  asylum  as  that  described  in  the  statute;  whether  its 
officers  had  done  the  things  required  of  them;  whether  the 
Board  of  Asylum  Commissioners  had  performed  their  duties, 
and  whether  the  demand  was  just  as  to  the  amount  claimed.  •  It 
was  urged  that  he  had  no  power  to  refuse  to  draw  his  warrant, 
although,  in  fact,  by  so  doing  he  wotild  be  using  the  funds  of 
the  State  for  sectarian  purposes. 

As  we  construe  the  second  brief  of  counsel  for  petitioner,  this 
position  is  abandoned;  but  whether  we  are  right  in  this  or  not, 
it  cannot  be  maintained.  The  amendment  to  the  Constitution 
above  quoted  was  intended  to  be  self-acting.  It  requires  no 
legislation  to  become  operative.  It  is  a  check  upon  the  finan- 
cial officers  of  the  State,  and  the  counties  and  municipalities  of 
the  State,  and  its  efficacy  is  independent  of  legislative  action. 
The  only  way  to  give  effect  to  its  provisions  is  for  such  officers 
to  refuse  to  violate  its  plain  commands.  (State  ex  reL.  Salomon 
d>  Sampson  vs.  Oraham,  23  La.  An.  407;  Bowie  vs.  Loit,  24  Id. 
215;  Cooley's  Const.  Lim.  73.) 

The  constitutional  amendment,  adopted  subsequent  to  the 
enactment  of  the  statute  relied  on  by  counsel  for  petitioner,  is 
controlling  upon  the  point  in  question,  even  though  the  statute 
itself  sustsans  counsel's  position,  which  we  do  not  now  concede. 
(8ia»  vs.  Hallock,  14  Nev.  332;  State  ex  rel.  Keyser  db  JSlrod  vs. 
HaUoQk,  14  Nev.  202;  State  ex  rel.  King  vs.  HaUock,  16  Nev.  — .) 
In  those  cases  we  recognized  the  fact  that  the  Controller  had 
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poirer,  under  the  statute,  to  do  what  he  has  done  in  this  ease 
vnder  the  amended  Constitution;  but  the  point  now  being  con- 
adered  was  not  made  by  counsel. 

Counsel  for  petitioner  next  say  that  petitioner  has  performed 
its  part  of  a  contract,  and  the  State  should  now  be  required  to 
penorm  the  contract  on  its  part. 

The  Constitution  as  amended,  was  in  force  when  the  statute 
was  passed,  and  petitioner  is  presumed  to  have  had  knowledge 
of  its  provisions.  It  knew,  also,  that  it  could  not  receive  the 
benefits  and  privileges  of  the  statute,  if  such  action  would  violate 
the  Constitution.  In  fact,  if  payment  of  petitioner's  claim  would 
be  using  the  State's  moneys  for  sectarian  purposes,  it  had  no 
right  to  suppose  that  the  statute  was  intended  for  its  benefit. 

We  now  come  to  the  principal  question  presented: 

Is  the  Nevada  Orphan  Allium  a  sectarian  institution,  and 
would  the  payment  of  its  claim  be  using  the  State's  funds  for 
sectarian  purposes? 

We  agree  with  counsel  for  petitioner  that  this  Court  should 
not,  and  will  not,  consider  whether  the  statute  is  wise  or  unwise, 
or  whether  it  will  or  will  not  diminish  the  public  revenues,  but 
that  it  will  preserve  the  Constitution. 

The  amendment  to  the  Constitution  with  which  we  have  to 
deal  was  proposed  by  the  Legislature  of  1877.  It  was  agreed  to 
by  a  majority  of  the  succeeding  Legislature,  in  1879.  It  was  ap- 
proved and  ratified  by  the  people  at  the  election  of  1880,  when 
It  became  a  part  of  Uie  Constitution  of  the  State.  When  the 
amendment  was  proposed  and  ratified,  the  Constitution  made  it 
the  duty  of  the  Legislature  to  provide  for  a  uniform  system  of 
common  schools,  by  which  a  school  should  be  established  and 
maintained  in  each  school  district  at  least  six  months  in  every 
year;  *  *  *^  and  that  any  school  district  which  should  allow 
instruction  of  a  sectarian  character  therein  might  be  deprived  of 
its  portion  of  the  interest  of  the  public  school  fund  during  the 
time  of  such  instruction.  (Const.  Art.  XI.  Sec.  2.)  Section  9 
of  the  same  Article  also  provided  that,  *'  No  sectarian  instruction 
shall  be  imparted  or  tolerated  in  any  school  or  university  that 
may  be  established  under  this  Constitution."  Plainly,  tiie  ob- 
ject of  those  provisions  was  to  keep  all  sectarian  instruction  from 
the  schools.  For  some  reason  the  people  were  not  satisfied  with 
the  Constitution  as  it  was.  They  demanded  something  more, 
and  they  embodied  in  the  fundamental  law  a  prohibition  against 
the  U9e  of  the  funds  of  the  State  or  of  any  county  or  municipality 
for  sectarian  purposes.  Two  Legislatures  by  their  Acts  declared 
the  amendment  a  wise  and  needful  measure,  and  the  people  at 
the  ballot-box  adopted  as  their  own  the  judgment  of  their  legis- 
lators. Our  Constitution  can  be  amended  only  after  a  long 
time  and  much  labor.  When  an  amendment  is  made  it  is  rea- 
sonable to  conclude  that  in  the  minds  of  the  people  there  is  good 
reason  for  the  change;  that  it  is  wise  to  avoid  a  possible  recur- 
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rence  of  evils  borne  in  the  past,  or  the  happening  of  those  which 
threaten  them  in  the  future,  or  it  may  be  both.  Constitutions, 
as  well  as  statutes,  are  to  be  construed  in  the  light  of  preyious 
history  and  surrounding  circumstances.  {Kennedy  vs.  Gies,  25 
Mich.  83;  Story  on  the  Const.  Vol.  1.  Sec.  405a. 

"  The  object  of  construction,  as  applied  to  a  written  Consti- 
tution, is  to  give  effect  to  the  people  in  adopting  it."  (Cooley's 
Const.  lim.  54.) 

It  is  true  that  "  possible,  or  even  probable  meanings,  when 
one  is  plainly  declared  in  the  instrument  itself,  the  Courts  are 
not  at  liberty  to  search  for  elsewhere."    (Ibid.) 

''If,  however,  a  difficulty  really  exists,  which -an  examination 
of  eveiy  part  of  the  instrument  does  not  enable  us  to  remove, 
there  are  certain  extrinsic  aids  which  may  be  resorted  to,  and 
which  are  more  or  less  satisfactory  in  the  light  they  afford. 
Among  these  aids  is  a  contemplation  of  the  object  to  be  accom- 
plished, or  the  mischief  designed  to  be  remedied  or  guarded 
against,  by  the  clause  in  which  tiie  ambiguity  is  met  with." 
^  *  ^  "  The  prior  state  of  the  law  will  sometimes  furnish  tiie 
elue  to  the  real  meaning  of  the  ambiguous  Iprovision,  and  it  is 
especially  important  to  look  into  it  if  the  Constitution  is  the  suc- 
cessor of  another,  and  in  the  particular  in  question  essential 
ehanges  have  apparently  been  made."    (Ibid.  65.) 

In  this  case  there  is,  in  one  sense,  no  ambiguity.  It  is  plain 
that  no  public  funds  can  be  used  for  sectarian  purposes;  but  it 
is  not  plain,  from  the  amendment  itself,  what  the  people  meant 
by  the  words  "  sectarian  purposes."  With  the  view  of  gathering 
tiieir  meaning,  their  intention  in  that  respect,  and  of  ascertaining 
whether  this  case  comes  within  the  constitutional  prohibition, 
we  shall  examine  the  history  of  the  State  in  relation  to  appro- 
priation, as  it  is  shown  by  tiie  statutes  and  legislative  journals. 

And  stating  first  the  result  of,  our  investigation,  we  find  that, 
with  one  exception,  petitioner  has  been,  and  is,  the  only  appli- 
cant for  State  aid,  where  the  question  of  sectarianism  could  have 
been  raised  since  the  adoption  of  the  Constitution. 

The  exception  stated  was  this:  In  1866  a  bill  was  introduced 
in  the  Assembly,  entitled  "An  Act  appropriating  money  for  the 
benefit  of  St.  Paul's  Episcopal  Parish  School,"  at  Virginia 
City.  The  amount  asked  was  tlO,000.  That  bill  was  indefi- 
nitely postponed.    (Assembly  Journal,  second  session,  p.  276.) 

At  the  same  session  a  bill  was  introduced  in  the  Senate  en- 
titled''An  Act  appropriating  moneys  for  the  benefit  of  the 
Orphan  Asylum,  xsonducted  by  the  Sisters  of  Charity  at  Virginia 
City. "  The  amount  mentioned  in  the  bill  was  $10,000.  This 
bill  passed  both  Houses,  but  was  vetoed  by  the  Governor. 
(Senate  Journal,  second  session,  p.  252.) 

It  was  claimed  by  the  friends  of  the  Senate  bill  that  the  As- 
sembly bill  was  introduced  for  the  purpose  of  defeating  the 
Senate  bill,  and  the  advocates  of  the  latter  bill  opposed  the 
passage  of  the  other.     (Assembly  Journal,  246.) 
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On  the  thirteenth  of  Februaiy,  1866,  Mr.  Lookwood,  in  the 
Senate,  moyed  to  refer  the  Senate  bill  to  a  committee,  with  in- 
skuetion  to  amend,  by  inserting  a  section  as  follows:  ''No 
iectarian  instruction  shall  be  imparted  or  tolerated  in  any  school 
or  university  that  may  be  established  or  maintained  under  this 
Act."   That  amendment  was  voted  down.   (Senate  Journal,  147.) 

The  Senate  Committee  of  Ways  and  Means  of  that  session,  to 
whom  the  above  bills  were  referred,  reported  against  their 
passage  in  part  for  the  following  reasons:  '*  They  ask  for  the 
8om  of  $20,000,  substantially  for  the  same  objects;  that  is,  to 
enable  them  to  train  up  children  in  the  tenets  or  religious  belief 
of  the  respective  ohurcnes,  without  regard  to  the  question  of  re- 
ligious opinions  of  the  relatives  of  such  children,  which  is  com- 
mendable zeal  for  the  progress  of  those  denominations,  as  the 
right  training  of  the  children  is  the  }jest  way  to  build  up 
ehurches.  But  if  the  State  contribute  $1^,000  towards  building 
up  and  strengthening  those  churches,  and  malring  provision  thus 
for  future  increase  of  Episcopal  pastors  and  la^en,  and  Catho- 
lic priests,  nuns,  and  laymen,  other  denominations,  such  as 
Presbyterians,  Methodists,  Baptists,  and  Unitarians,  will  feel 
equally  entitled  to  similar  appropriations;  and  thus  the  revenues 
OK  the  State  might  be  absorbed  to  such  an  extent  as  to  en- 
danger its  ability  to  pay  its  bonds,  interest,  and  other  obliga- 
tions, for  which  its  hdtii  is  already  pledged,  or  which  may  be 
neoessaiy  for  oidinaiy  current  expenses." 

At  the  next  session  of  the  Legislature  an  appropriation  of 
15,000  was  made  "  to  provide  for  fostering  and  supporting  the 
Nevada  Orphan  Asylum,  a  duly  incorporated  institution,  located 
at  Yisginia  Citv,"  and  the  Board  of  County  .Commissioners  of 
any  eoiinty  in  the  State  was  authorized  and*  empowered  to  send 
to  the  asylum  any  white  child  or  children  under  twelve  years  6t 
age  left  parentless  whfle  residing  in  the  State.    (Stat.  1867,  p. 

At  the  next  session,  1869,  a  similar  law  was  passed,  appro- 
priating $6,000.    (Stat.  1869,  p.  107.) 

At  tM  next  session,  1871,  the  sum  of  $5,000  was  appropriated 
for  the  same  purpose.    (Stat.  1871,  p.  103.) 

At  the  next  session,  lo7d,  an  appropriation  was  sought,  and  a 
bill  introduced  into  the  Ajssembly  to  obtain  it,  but  at  the  re- 

3 nest  of  the  Sisters  in  charge,  it  was  withdrawn.  (Assembly 
oumal,  sixth  session,  p.  225.) 

At  the  eighth  session,  18y7,  when  the  amendment  to  the 
Oonatitntion  was  proposed,  a  bill  appropriating  $5,000  was  in- 
troduced and  passed  in  the  Senate,  but  it  was  defeated  in  the 
Assembly.  (Ajssembly  Journal,  eightii  session,  p.  p.  244,  327, 
330.) 

At  the  session  of  1879  an  appropriation  was  sought,  and  a  bill 
therefor  introduced/ which  was  laid  on  the  table,  where  it  re- 
gained.   (Senate  Journal,  ninUi  session,  p.  311.) 
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This,  we  think,  concludes  the  history,  in  brief,  of  api»*opriatioiiB 
made  by  the  State,  on  behalf  of  any  in^titutitions  against  which 
the  objection  of  sectarianism  could  possibly  have  been  urged, 
until  the  passage  of  the  statute  under  which  petitioner  claims 
the  amount  now  demanded. 

It  is  proper  to  state  here,  that  in  1873  ''  An  Act  for  the  gOT- 
emment  of  the  State  Orphans'  Home  "  was  passed,  the  fifth  sec- 
tion of  which  made  it  the  duty  of  the  Board  of  Directors  to  in- 
form the  Trustees  of  the  Nevada  Orphan  Asylum  that  they  would 
receive  all  orphans  in  their  charge  then  maintained  in  any  man- 
ner by  the  State,  and  would  bear  all  the  necessary  expenses  in 
their  removal,  at  any  time  when  desired  by  the  Trustees  of  said 
Nevada  Orphan  Asylum. 

A  few  of  the  facts  above  shown  will  bear  repeating.  At  every 
session  of  the  Legislature  from  1866  to  1881,  inclusive,  with  the 
exception  of  the  session  of  1875,  petitioner  asked  for  an  appro- 
priation from  the  State.  During  that  time,  and  before  the 
amendment  was  proposed,  $16,000  were  appropriated.  At  the 
session  of  1877,  when  the  amendment  was  proposed,  an  appro- 
priation was  asked,  but  the  bill  failed  to  pass.  No  other 
institution,  save  one,  of  a  sectarian  character,  whether  peti- 
tioner is  so  or  not,  has  appKed  for  State  aid;  and  as  to  that 
one  the  advocates  of  petitioner's  application  in  the  Legislature 
of  1866  charged  that  its  motives  were  sinister;  that  its  real  ob- 
ject in  asking  an  appropriation  was  to  defeat  petitioner's  appli- 
cation. The  friends  of  petitioner's  appKcation  in  1866,  refused 
to  adopt  Mr.  Lockwood's  amendment  that  no  sectarian  instruc- 
tion should  be  imparted  or  tolerated  in  the  school.  If  there 
was  no  intention  of  imparting  such  instruction  it  is  difficult  to 
perceive  what  objection  could  have  been  made  to  the  amendment 
offered.  It  was  certainly  in  keeping  with  the  letter  and  spirit 
of  the  Constitution  in  relation  to  public  schools,  and  entirely  un- 
objectionable if  sectarian  instruction  was  not  to  be  imparted. 
And  one  of  the  Sisters  in  charge  testified  in  this  case  that  '*  the 
same  course  of  treatment  has  been  pursued  during  the  last  year 
as  in  the  years  previous  thereto."  Upon  the  above  facts  alone 
we  are  strongly  impressed  with  the  idea  that  in  the  minds  of  the 
people  the  use  of  public  funds  for  the  benefit  of  petitioner  and 
Kindred  institutions  was  an  evil  which  ought  to  be  ramedied, 
and  that  petitioner's  continued  applications  greatly,  if  not  en- 
tirely, impelled  the  adoption  of  the  constitutional  amendment. 
But  we  need  not  rest  here.  Let  us  examine  the  testimony  and  see 
where  that  leads  us.  There  are  before  us  depositions  of  persons 
other  than  the  Sisters  in  charge;  but  we  shall  confine  ourselves 
to  their  testimony.  They  certainly  know  the  facts,  and  upon 
their  statements  alone,  outside  of  what  has  already  been  shown, 
shall  it  be  decided  whether  or  not  the  Nevada  Orphan  Asylum  is 
a  sectarian  institution.  It  is  admitted  by  the  Attorney-General 
that  petitioner  does  not  make  any  distinction  in  its  reception  of 
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orphans  on  aoootint  of  cieed  or  sect,  and  that  it  has  never  made 
Baeb.  distinction.  It  is  admitted  bj  counsel  for  petitioner  that 
the  St.  Mary's  School  is  a  part  or  branch  of  the  Nevada  Orphan 
Asylum;  that  it  is  controlled  exclusively  by  officers  of  the  latter, 
who  are  Sisters  of  Charity,  members  of  the  Boman  Catholic 
Church,  and  who  cannot  become  Sisters  unless  they  are  members 
of  that  church.  The  petitioner  is  a  branch  of  the  *'  Mother 
House  "  at  Emmettsburg,  Maryland,  and  has  to  report  to  it.  The 
testimony  which  we  are  to  consider  shows  this:  The  amount  de- 
manded by  petitioner  does  not  exceed  the  cost  of  the  orphan's 
living.  The  books  used  at  the  school  are  those  in  common  use 
in  public  schools,  and  the  children  are  taught  in  the  different 
bruiches  embraced  therein.  They  are  also  taught  in  music, 
needlework,  housekeeping,  etc.,  when  it  is  proper  and  best  to  do 
so,  the  principal  object  being,  says  Sister  Frederica,  '*  to  make 
them  good  women  and  good  mothers  afterwards." 

All  the  children,  after  dressing  in  the  morning,  are  required 
to  repair  to  the  wash-room,  when  all  kneel  down  in  their  play- 
room, where  pravers  are  said  aloud  by  one  of  them  for  four  or 
five  minutes.  Tnis  exercise  is  repeated  at  night.  These  prayers 
are  the  Lords's  Prayer,  the  Angelical  Salutation,  the  Apostolic 
Creed,  the  Acts  of  Faith,  Hope  and  Charity  and  the  Prayer  for 
the  President.  In  the  Act  of  Faith  are  these  words:  *'0  my 
God,  I  firmly  believe  all  the  sacred  truths  Thy  Holy  Catholic 
Church  believes  and  teaches,  because  Thou  hast  revealed  them. 
Who  canst  neither  deceive  nor  be  deceived. "  Protestant  child- 
ren are  not  required  to  say  those  prayers,  but  they  must  be 
present,  and,  ''for  form's  sake,  and  the  preservation  of  order, 
must  kneel  down  during  the  time  occupied  in  saying  them.  If 
objection  is  made  they  need  not  kneel,  but  may  sit  instead. 
And,  as  a  matter  of  fact,  some  do  object,  and  sit  rather  than 
kneel  down." 

"  Only  to  Catholic  children  are  instructions  given  in  the  doc- 
trines of  the  Catholic  Church,"  and  this  is  done  ''at  the  re- 
quest of  their  friends."  "  The  Protestant  children  are  asked  to 
say  their  prayers  in  silence  to  themselves.  If  they  asked  to  do 
otherwise,  they  would  be  permitted  to  do  so,  but  they  have 
never  asked  it." 

"According  to  the  regulations  of  the  organization,  should  a 
minister  of  a  denomination  other  than  the  Catholic  ask  to  hold 
services  at  the  Orphan  Asylum,  the  children  of  Catholic  parents 
would  be  permitted  to  attend,  provided  that  his  subject  woiQd 
not  be  on  religious  matters." 

"  In  speaking  of  religious  services  held  at  the  asylum,"  says 
Sister  Yibianna,  "I  mean  exclusively  Catholic  services.  We 
could  permit  other  religious  service  to  be  held,  but  we  have  not 
children  enough.  We  would  permit  any  minister  to  come  down 
and  see  children  of  his  own  belief.  We  would  give  him  a  room 
for  the  purpose  of  giving  them  instructions." 
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Sister  Frederica  says:  ''I  require  all  orphans  and  half 
orphans  to  attend' morning  and  evening  prayer,  unless  ordered 
by  friends  or  parents  to  i^e  contrary.  I  do  not  have  passages 
in  the  Bible  read — ^but  they  have  catechism  for  the  Catholic 
children  every  morning.  I  do  not  require  all  to  attend  to  the 
exercises  when  the  catechism  is  read.  They  are  present  in  the 
room.  Any  orphan  or  half  orphan  can  read  any  Bible,  and  pray 
as  they  wish — that  is,  privately.  We  do  not  permit  it  in  the 
room  psed  for  prayer. "         *        *        * 

"  In  regard  to  religious  instructions  we  are  guided  by  the  in- 
etruction  of  the  orphan's  friends.  We  instmct  the  Catholic 
children  in  the  Catholic  faith." 

From  all  the  preceding  facts  it  seems  to  us  that  but  one  conr 
elusion  can  be  arrived  at,  which  is  that  the  Nevada  Orphan  Asy- 
lum is  a  sectarian  institution.  Webster  defines  sectarum  as  fol- 
lows: '*  Pertaining  to  a  sector  sects;  peculiar  to  a  sect;  big- 
otedlv  attached  to  the  tenets  and  interests  of  a  denomination." 
He  also  defines  the  word  as  "one  of  a  party  in  religion  which 
has  separated  itself  from  the  established  church,  or  which  holds 
tenets  different  from  those  of  the  prevailing  denomination  in  a 
kingdom  or  State;"  and  it  was  argued  by  petitioner*^  counsel 
that  the  word  was  used  in  this  sense  in  the  Constitution.  We 
do  not  think  so.  It  was  used  in  the  popular  bense.  A  reUgious 
sect  i^  a  bod^  or  number  of  persons  united  in  tenets,  but  con- 
stituting a  distinct  organization  of  party,  by  holding  sentiments 
or  doctrines  different  from  those  of  other  sects  or  people.  In 
the  sense  intended  in  the  Constitution,  every  sect  of  that  char- 
acter is  sectarian,  and  all  ihembers  thereof  are  sectarians.  The 
framers  of  the  Constitution  undoubtedly  considered  the  Roman 
Catholic  a  sectarian  church.  (Const.  Debates,  668,  el  seq.)  The 
people  understood  it  in  the  same  sense  when  tiiey  ratified  it. 

Counsel  for  petitioner  lay  great  stress  upon  what  are  claimed 
io  be  the  facts;  that  is  to  say,  that  Protestant  children  are  taught 
only  those  things  which  are  common  to  all  Christian  people,  and 
that  only  the  children  of  Catholic  parents  are  taught  the  prin- 
ciples of  the  Catholic  Church.  In  the  first  place,  the  facte  are 
not  so,  and  in  the  second  place,  if  they  were,  the  instruction 
given  to  pie  Catholic  children  would  stamp  the  institution  ae 
sectarian. 

The  facts  are,  that  all  exercises  of  a  religious  nature  are  of 
one  kind;  exercises  appertaining  to  the  Catholic  Church,  and 
they  are  regular,  and  form  as  much  a  part  of  the  daily  routine 
as  does  the  study  of  geography  and  arithmetic.  And  those  ex- 
ercises, although  brief,  are  such  as  leave  their  impress  upon  the 
plastic  mind  of  the  child.  We  refer  now  to  the  exercises  of  a  re- 
Ugious nature,  in  which  all  take  part.  The  Act  of  Faith  is  re- 
peated by  some  child  in  the  presence  of  all  the  rest  in  a  kneeling 
posture,  and  in  doing  so  he  is  required  to  say  he  believes  '*  all 
the    sacred    truths    Thy  Holy  Catholic   Church  believes  and 
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teaches,  because  Thou  hast  revealed  them.  Who  canst  neithto 
deceiye  nor  be  deceiyed."  It  is  idle  to  say  that  the  kneeling 
Protestant  children  are  not  required  to  join  in  those  prayers, 
fiiinply  because  one  child  articulates  the  words. for  all.  Their 
▼eiy  posture  is  a  sufficient  answer  to  the  proposition.  And  in 
addition  to  these  general  daily  exercises  the  children  of  Catholic 
parents  are  taught  the  catechism,  which  imparts  all  the  funda- 
mental doctrines  of  the  church. 

It  does  not  matter  that  Catholic  parents  desire  their  children 
taught  the  Catholic  doctrines,  or  lliat  Protestants  desire  theirs 
to  be  instructed  in  Protestanism.  The  Constitution  prohibits 
the. use  of  any  of  the  public  funds  for  such  purposes,  whether 
parents  wish  it  or  not.  If 'all  the  children  at  the  Asylum  were 
Catholics,  and  all.  their  parents  or  friends  wished  them  taught 
Catholic  dogmas,  those  facts  would  not  make  the  institution  non- 
sectarian.  It  is  what  is  taught,  not  who  are  instructed,  that  must 
determine  this  question.  If  the  instruction  is  of  a  sectarian 
character,  the  school  is  sectarian.  A  church  is  as  much  sectarian 
if  every  person  in  attendance  is  a  communicant,  as  it  would  be 
if  a  part  were  of  one  belief  and  the  balance  of  another.  The 
word  ''Sectarian  "  in  the  amendment,  is  evidently  used  in  the 
same  sense  as  in  the  original  Constitution.  It  was  intended 
that  public  funds  should  not  be  used,  directly  or  indirectly,  for 
the  building  up  of  any  sect.  And  any  instruction  or  exercises 
which,  in  common  schools  would  be  of  sectarian  character,  are 
so  at  the  St.  Mary's  SchooL  Suppose  that  in  the  public  schools 
of  Virginia,  the  teachers  should  require  all  the  children,  twice 
each  day,  to  go  through  the  religious  exercises  of  the  St.  Mary's 
School,  would  anyone,  Protestuit  or  Catholic,  hesitate  to  say 
that  sectarian  instruction  was  being  imparted?  Would  any 
trustee,  regardless  of  his  religious  faith,  after  taking  an  oath  to 
sapport,  protect,  and  defend  the  Constitution  of  the  State,  dare 
to  say  it  was  not  being  violated  each  morning  and  evening? 
Would  any  teacher  of  the  Presbyterian  faith  be  permitted  to  re- 
quire the  whole  school  to  kneel  while  one  should  repeat  the 
Catholic  Article  of  Faith,  after  substituting  ''  Presbyterian  "  fox 
the  word  "  Catholic?" 

People  of  nearly  all  nationalities  and  many  religious  beliefs 
established  our  Stete.  They  met  on  common  ground,  and  in 
the  most  solemn  manner  agreed  that  no  sect  should  be  sup- 
ported or  built  up  by  the  use  of  public  funds.  It  is  a  wise  pro- 
Tision  and  must  be  upheld. 

One  other  question  requires  consideration.  It  is  claimed  that 
even  if  petitioner  is  a  sectarian  institution  wherein  sectarianism 
18  taught,  still  the  money  now  demanded,  if  paid,  would  not  be 
used  for  sectarian  purposes  but  for  the  physical  necessities  of 
the  orphans,  and  is  no  more  than  is  required  therefor. 

It  cannot  be  doubted  that  the  appropriation  was  intended  to 
be  a  mere  charity.    The  Act  is  entitled  *'  An  Act  to  appropriate 
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fahds  for  the  relief  of  the  seyeral  Orphan  Asylums  of  this  State/' 
All  asylums  '*  established  on  a  selfnsustaining  basis,  where  the  in- 
mates are  required  to  pay  for  admission,  support,  and  main- 
tenance therein,  and  8u<m  asylums  as  are  now  supported  entirely 
by  State  aid,  shall  not  be  entitled  to  the  benefits  of  this  Act, 
but  only  such  as  are  supported  and  sustained  wholly  or  in  part 
by  charitable  donations."  (Stats.  1881,  p.  122.)  And  it  is  al- 
leged in  the  petition  that  petitioner  has  been  ever  since  its 
organization,  and  still  is,  almost  entirely  supported  by  contribu- 
tions of  money  and  other  assistance  from  the  charitable. 

The  $76  appropriated  for  each  orphan  is  a  contribution  only. 
Should  it  be  given,  it  would  be  used  for  the  relief  and  support 
of  a  sectarian  institution,  and  in  part,  at  least,  for  sectistrian 
purposes.  Should  it  be  admitted  that  it  would  be  used  in  part 
for  legitimate  purposes,  stiU,  it  is  impossible  to  separate  the 
legitimate  use  h^m  that  which  is  forbidden. 

Mandamus  denied. 

Weconcur:    Hawley,  J.  Belknap,  J. 


Abstracts  of  Recent  Decisions. 


Set-off — Counter-Claim.  In  an  action  upon  an  undertaking 
in  attachment:  Held,  that  a  claim  due  from  the  plaintiff  to  the 
principal  may  be  set-off  against  the  claim  of  the  plaintiff,  though 
it  is  a  claim  for  unliquidated  damages.  Raymond  vs.  Greene, 
Sup.  Court  of  Neb.,  10  N.  W.  Rep.  709. 


AoBEBMEirrs  Between  Emdorseb  Ain>  Endobseb.  An  accommo- 
dation endorser  cannot  set  up,  in  a  suit  against  him  by  his  en- 
dorsee, that  there  was  an  onl  agreement  between  them  at  the 
time  of  putting  their  names  on  the  paper,  that  such  endorsement 
should  constitute  a  joint,  and  not  successiye,  liability.  Johnson 
Ys.  Bamsey,  Sup.  Court  of  New  Jersey,  25  Alb.  L.  J.  26. 


Frauduleet  Rbpbbsentatzons  bt  Mobtgaooe.  Though  mortga- 
gees are  bound  to  examine  the  record  in  re^^ard  to  tities  to  real 
property,  and  in  the  absence  of  representations  made  in  respect 
thereto  by  the  mortgagor,  must  be  presumed  to  have  done  so, 
yet  they  may  rely  upon  such  representations;  and  if  so  relying 
act  under  a  mistake  of  fact,  they  will  be  relieved  of  the  the  con- 
sequences of  such  mistake;  and  if  the  representations  are  ^ud- 
ulently  made,  the  consequences  shoiQd  fall  upon  him  who  makes 
them.  F,  S  D.  Ins.  Co.  vs.  Oerm.  Ins.  Co.,  Ky.  Court  of  App. 
1  Ey.  L.  J.  358. 


uiixt  €u»t  %m  MmmA 


Current  Topics. 


"A  PEW  ORATOKS  AND  THEIR  ELOQUENCE  AT  THE 

BAR  AND  ELSEWHERE/' 

The  above  is  the  title  of  a  very  well  written  article  in  the 
American  Law  Beview  for  February,  by  Charles  E.  Grinnell,  the 
editor  of  that  Journal.  The  author  takes  the  death  of  the 
Honorable  Richard  H.  Dana  as  the  peg  on  which  to  hang  a 
chain  of  ideas,  well  digested,  cleyerly  put,  beautifully  dressed, 
and  linked  together  in  a  most  interesting  association.  Eloquence 
at  the  bar,  in  the  pulpit,  on  the  rostrum,  the  necessity  of  elo- 
quence, eloquence  of  the  past  and  present,  certain  living  orators, 
all  are  most  pleasantly  discussed.  We  think  a  point  was 
strained,  and  a  most  "odorous  comparison"  used  in  the  allusion 
to  Dennis  Kearney. 

We  like  the  article  and  regret  that  it  is  not  within  our  province 
to  reprint  it  in  full. 

ROBERT  DESTT. 

This  legal  writer  has  left  California  and  assumed  editorial  con- 
trol of  the  Federal  Reporter,  Mr.  Desty  is  well  known  from  his 
popular  hand-books  upon  "  Federal  Procedure,"  "  Federal  Cita- 
tions," '*  Shipping  and  Admiralty,"  "  Criminal  Law,"  and  Code 
Annotations.  We  are  sorry  to  lose  Mr.  Desty,  as  his  industiy, 
accuracy,  and  ability  made  him  a  most  useful  citizen. 


INDEX  TO  VOLUME  Vm. 

The  index  to  Vol.  8  of  the  Journal  is  now  in  press,  and  will 
be  mailed  within  the  next  week  to  those  who  have  not  in  the 
meantime  sent  us  their  numbers  for  binding.  Bound  volumes 
will  be  delivered  as  soon  thereafter  as  they  can  be  pushed 
through  the  bindery.  On  account  of  the  great  size  of  the  vol- 
ume the  index  is  voluminous,  and  much  time  was  necessarily 
eonsumed  in  its  preparation. 


I 
1 


Vol.  IX.  March  11,  1882.  No.  3. 
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Supreme  Court  of  California. 


Depabthent  No.  1. 


[Filed  February  25,  1882.] 
No.  7802. 

OHANDLEE,  Appellant, 

vs. 

PEOPLE'S  SAVINGS  BANK  et  al.,  Eespondentb. 

SxccTBiTT — AsBQEaNKENT— Pftroas.  An  assignment  of  property  by  way  of 
security,  and  not  as  an  absolute  transfer,  leayes  an  interest  in  the 
assignor.  In  this  oase  such  interest  passed  by  subsequent  assignment 
to  the  intervenor,  and  the  Court  after  an  aocounting  and  ascertain- 
ment of  the  amount  having  rendered  judgment  aocor£ngly.  Held,  the 
judgment  should  be  affirmed. 

PxAonoB — Spioxal  Buunos — FncDiNos.  After  the  close  of  the  eyidenoe 
plaintiff  presented  certain  rulings  to  the  Oourt,  asking  it  to  role 
thereon.  The  Court  declined,  on  the  ground  that  the  findings  of  fact 
and  conclusions  of  law  were  sufficient,  without  special  rulings.  Held, 
under  our  system,  the  action  of  the  Court  was  proper. 

Appeal  from  Superior  Court,  Saoramento  Countj. 

BeaUy,  for  appellant. 

IVeeman  dk  Bates  and  McKennay  for  respondents. 

By  the  Coubt  : 

1.  The  assignment  by  Poorman  to  the  Capital  Savings 
Bank,  and  the  subsequent  assignments  of  the  note  of  plain- 
tiff, were  as  a  security,  and  not  as  absolute  transfers;  there- 
fore Poorman  retained  an  interest  therein,  yiz,  the  balance, 
if  any,  that  would  remain  after  the  payment  of  his  indebted- 
ness. That  interest  passed  by  assignment  to  the  intervenor, 
Margaret  Poorman,  and  the  Court  below,  after  an  account- 
ing, ascertained  the  amount,  and  rendered  judgment  accord- 
ingly. 

\  After  the  close  of  the  evidence,  the  plaintiff  presented 
certain  rulings  (so  caUed)  to  the  Court,  asMng  the  Court  to 
rule  thereon.  The  Court  declined  so  to  do,  on  the  ground 
that  the  findings  of  fact  and  conclusions  of  law  were  suffi- 
cient, without  special  rulings  on  the  points  made.  We  see 
no  error  in  this.  Under  our  system,  we  do  not  see  the  offioe 
of  rulings  such  as  were  presented. 

Judgment  affirmed. 


The  Paoipio  Coast  Law  Journal.  76 


Depabtment  No.  1. 


[Faed  February  28,  1882.] 

No.  10,722. 

Ex  Parte  WALLINGFORD  on  Habeas  Corpus. 

JUKEBDXOnOH — MlSI>B|fKAMOB — ^FktTT  LlBOSNT — SUPKBIOB  COUBT.      The  Su* 

perior  Oourt  ika  no  jurisdiction  of  the  crime  of  petty  larceny.  Un- 
der the  Oonslitntion  of  1879,  it  has  jarisdiction  of  misdemeanors  not 
otherwise  provided  for  by  the  Legislature. 

ImioncxNT — OoMPLAiNT — JusTicn's  GouBT.  By  Section  115  of  the  0.  0. 
P.,  the  Legislature  conferred  jarisdiction  over  the  crime  of  petty 
larceny  and  certain  other  misdemeanors  on  the  Justice's  Court;  and 
Section  1426  of  the  Penal  Code  requires  that  proceedings  in  such 
Courts  for  a  public  offense,  of  which  the  Court  has  jurisdiction,  must 
be  commencMl  by  complaint  under  oath,  etc.  Held,  an  indictment  for 
petty  larceny  (found  by  the  Grand  Jury%f  Napa  County)  was,  there- 
fore, unauthorized,  and  petitioner  entitled  to  his  discharge  from  cus- 
tody thereunder. 

lb. — CoHBzmrnoN.  Whether  or  not  there  are  any  misdemeanors  included 
in  Section  115,  C.  C.  P.,  which  are  required  by  the  Constitution  to  be 
prosecuted  by  indictment  or  information,  not  necessary  to  be  decided; 
but  there  is  nothing  in  the  Constitution  which  prohibits  the  Legisla- 
ture from  requiring  the  crime  of  petty  larceny  to  be  otherwise  prose- 
outed. 

Darmn,  Joy  dk  Ham,  for  petitioner. 
McClure  and  White,  for  respondent. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

The  provisions  of  law,  constitutional  as  well  as  statntory, 
to  be  considered  in  this  case  are  very  different  from  those 
considered  in  JEx  parte  McCarthy,  63  Cal.  412,  which  case 
arose  prior  to  the  adoption  of  the  Constitution  of  1879. 

The  question  is,  has  the  Superior  Court  jurisdiction  of 
the  crime  of  petit  larceny? 

The  jurisdiction  of  that  Court  is  fixed  by  the  Constitution 
itself.  (Sec.  6,  I^rt.  YI.)  With  respect  to  criminal  matters, 
it  is  given  jurisdiction  of  ''all  criminal  cases  amounting  to 
felony,  and  cases  of  misdemeanor  not  otherwise  provided  for." 

Of  course  the  Legislature  cannot  take  from  the  jurisdiction 
conferred  by  the  Constitution  on  the  Superior  Court,  except 
as  expressly  permitted  by  the  Constitution  itself.  With  re- 
spect to  mxaaemeanora,  however,  the  Constitution  authorizes 
toe  Legislature  to  take  from  that  jurisdiction;  for,  as  already 
observed,  it  gives  to  the  Superior  Court  jurisdiction  in 
''cases  of  misdemeanor  not  otiusrwiae  provided  for,^'  and  fol- 
lows that  provision  with  another — Section  11  of  Article  VI — 
giving  the  Legislature  the  power  to  establish  Justices'  Courts 
and  to  "fix  by  law  the  powers,  duties,  and  responsibilities" 
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thereof;  provided,  such  powers  shall  not  in  any  case,  trench 
upon  the  jurisdiction  of  the  seyeral  Courts  of  record,  except 
tiEat  said  Justices  shall  have  concurrent  jurisdiction  with  tne 
Superior  Court  in  certain  cases  of  forcible  entry  and  detainer, 
and  in  certain  cases  to  enforce  and  foreclose  liens  or  personal 
properlr. 

It  is  uius  seen  that  by  the  express  terms  of  the  Constitution, 
the  Legislature  is  empowered  to  establish  Justices'  Courts, 
and  to  confer  upon  them  such  powers  as  to  it  shall  seem 
proper,  provided  such  powers  shall  not  in  any  case  trench 
upon  the  jurisdiction  of  the  several  Courts  of  record,  with 
the  exceptions  already  noticed.  The  limitation  as  to 
trenching  upon  the  jurisdiction  of  the  several  Courts  of 
record,  obviously  refers  to  the  jurisdiction  conferred  upon 
those  Courts  by  the  (^onstitution  itself.  For  example,  as 
the  Constitution  confers  upon  the  Superior  Court  jurisdiction 
*  in  all  cases  of  feloily,  the  Legislature  could  not  confer  on 
the  Justice's  Court  jurisdiction  in  such  a  case.  But  while 
the  Constitution  also  confers  on  the  Superior  Court  juris- 
diction in  cases  of  misdemeanor,  it  is  of  misdemeanors  that 
are  not  otherwise  provided  for.  When  the  Legislature,  pursu- 
ant to  the  power  conferred  by  Section  11  of  Article  VI,  **  to 
otherwise  provide  for'*  certain,  or  all  misdemeanors,  does 
otherwise  provide  for  certain  of  them,  and  confers  upon  the 
Justice's  Court  jurisdiction  in  certain  cases  of  misdemeanor, 
the  jurisdiction  so  conferred  becomes  exclusive,  for  they 
then  become  cases  of  misdemeanor  ''otherwise  provided  for, 
over  which,  according  to  the  express  language  of  the  Con- 
stitution, the  Superior  Court  has  no  jurisdiction. 

This  being,  as  we  conceive,  the  tnie  interpretation  of  the 
provisions  of  the  Constitution  bearing  on  the  subject,  it  re"*- 
sults  that  the  Superior  Court  has  lost  jurisdiction  of  the  crime 
of  petit  larceny,  since  the  Legislature  has,  by  Section  116  of 
the  Code  of  JProcedure,  (Newmark's  Ed.,)  conferred  on  the 
Justice's  Courtjurisdiction  of  that,  together  with  other  mis- 
demeanors. TVnether  or  not  there  are  any  misdemeanors 
included  within  the  provisions  of  Section  116  which  are  re- 
quired by  the  provisions  of  the  Constitution  to  be  prosecuted 
by  indictment  or  information  need  not  be  determined  in  this 
case.  But  it  is  clear  that  there  is  nothing  in  the  Constitu- 
tion which  prohibits  the  Legislature  from  requiring  tiie 
crime  of  petit  larceny  to  be  otnerwise  prosecuted.  Section 
8  of  Article  I  of  the  present  Constitution  declares:  "Offenses 
heretofore  r^uired  to  be  prosecuted  by  indictment  shall  be 
prosecuted  by  information,  after  examination  and  commit- 
ment by  a  magistrate,  or  by  indictment,  with  or  without 
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8Q0I1  examination  and  commitment  as  may  be  provided  by 
law.  *  *  *"  And,  looking  back  to  tie  Constitution  of 
1863,  we  see  how  offenses  were  '*  heretofore"  required  to  be 
prosecuted.  ''No  person  shall  be  held  to  answer  for  a  cap- 
ital or  otherwise  infamous  crime  (except  in  cases  of  impeach- 
ment, and  in  cases  of  militia  when  in  actual  service,  and  the 
land  and  naval  forces  in  time  of  war,  or  which  this  State 
may  keep,  with  the  consent  of  Congress,  in  time  of  j[)eace, 
and  in  cases  ofpeiU  larceny y  under  the  regulation  of  the  iegieia-' 
ture^)  unless  on  presentment  or  indictment  of  a  Grand  Jury. 
*    *    *"    (Section  8,  Art.  I,  Const.  1863) 

It  will  thus  be  been  tha^  cases  of  petit  larceny  are  ex- 
pressly excepted  from  the  constitutional  provision  prescrib- 
mg  the  mode  of  prosecution,  and  are  left  to  the  regulations 
of  the  lie^slature. 

By  Section  1426  of  the  Penal  CoAe,  the  Legislature  has 
declared  that  all  proceedings  before  a  Justice's  Court  for  a 

Eublic  offense,  of  which  such  Courts  have  jurisdiction,  must 
e  commenced  by  complaint  under  oath,  setting  forth  the  of- 
fense charged  with  such  particulars  of  time,  place,  person, 
and  property  as  to  enable  the  defendant  to  understimd  dis- 
tinctly tne  nature  of  the  offense  complained  of,  and  to  an- 
swer the  complaint.  The  next  section  provides  that  if  tiie 
Justice  is  satisfied  from  tiie  complaint  tnat  the  offense  com- 
plained of  has  beien  committed,  he  must  issue  a  warrant  for 
the  arrest  of  the  party  charged;  and  Section  1429  provides 
that  the  defendant  may  plead  to  the  complaint  as  upon  an 
indictment. 

We  have  not  omitted  to  notice  that  the  Legislature  has 
also  provided  by  Section  910  of  the  PensJ  Code  Ihat  ''  the 
Ckrand  Jury  must  inquire  into  all  public  offenses  committed 
or  triable  within  the  county,  and  present  them  to  the  Court 
either  by  presentment  or  indictment,"  and  by  Section  976  of 
the  same  Code,  that ''  when  the  indictment  or  information  is 
filed,  the  defendant  must  be  arraigned  thereon  before  the 
Court  in  which  it  is  filed,  unless  the  cause  is  transferred,  to 
some  other  county  for  trial."  By  this  last  section,  it  is  con- 
tended on  behalf  of  the  respondent,  the  Legislature  has  spe- 
cifically declared  that  all  offenses,  when  prosecuted  by  in- 
dictment, must  be  tried  in  the  Court  where  the  indictment 
is  found  (that  is  to  say  the  Superior  Court),  unless  the  case 
is  transferred  to  some  other  counfy  for  trial;  from  which,  it 
is  claimed,  it  ''follows  that  this  offense  (petit  larceny)  when 
prosecuted  by  indictment,  is  a  'case  of  misdemeanor  not 
otherwise  provided  for,'  and  is  therefore  within  the  jurisdic- 
tion of  the  Superior  Court." 
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But  counsel  entirely  overlook  the  all  important  fact  that 
the  jurisdiction  of  the  offense  is  not  determined  by  the  form 
of  procedure  by  which  it  is  prosecuted,  but  by  the  nature  of 
the  offense  iiaelf.  And  since,  as  already  shown,  the  Superior 
Oourt  has  no  jurisdiction  of  such  misdemeanors  as  have 
been  committed  b^  the  Legislature  to  the  Justice's  Court, 
and  since  the  Legislature  has  committed  to  the  last  named 
Court  all  cases  of  petit  larceny,  a  conclusion  quite  the  re- 
Terse  of  that  drawn  by  respondent's  counsel  would  seem  to 
follow  from  Section  9y6  of  the  Penal  Code. 

But  however  that  may  be,  the  Legislature  has  by  Section 
1426,  supra,  in  terms  declared  tnat  all  proceedings  before  a 
Justice's  Court  for  an  offense  of  which  such  Courts  have 
jurisdiction,  must  be  commenced  by  complaint  urider  oath ; 
and  so  far  at  least  as  potit  larceny  is  concerned,  there  is  not 
any  constitutional  objection  to  that  provision.  That  some 
further  legislation  is  necessary  in  order  to  bring  the  various 
provisions  of  the  statute  relating  to  the  prosecutions  for 
criminal  offenses  into  harmony  with  each  other  and  into  con- 
formity  with  the  present  Constitution,  is  apparent,  but  read- 
ing them  together  and  in  the  light  of  the  provisions  of  the 
Constitution,  we  have  no  difficulty  in  holding,  as  we  do,  that 
ihe  indictment  charging  the  petitioner  with  tne  crime  of  petit 
larceny  is  unauthorized  by  law,  and  that  he  is  entitled  to  be 
discharged  from  custody  under  it.     Ordered  accordingly. 

We  concur:  McEinsfay,  J.,  Morrison,  C.  J. 


Is  Bank. 


[PUed  February  24,  1882.] 
No.  7940. 

KECKET,  Petitioneb, 
vs. 

SUPEBIOR  COURT  OF  NEVADA  COUNTY,  Eespondent. 

JtTBixGi'B  OouBT — Dewaxjut — ApPKAXi — Statiicsiit — Pbobibxtzom.  After  d«> ' 
fault  in  a  Justice's  Court  defendant  appealed  to  the  Superior  Court 
"on  errors  of  law  and  fact,"  but  filed  no  statement:  Hdd,  the 
Superior  Court  had  no  jurisdiction  to  allow  defendant  to  file  an 
answer  and  proceed  with  the  trial  of  the  cause;  and  that  prohibition 
was  the  proper  remedy. 

Id. — AppeaiiABLb  Obdeb.    An  order  of  the  Justice's  Court  refusing  to  set 
aside  a  default  is  not  appealable. 

Van  CfUeft  for  petitioner. 
Cross,  for  respondent. 
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Thornton,  J«,  delivered  the  opinion  of  the  Court: 
This  is  an  application  for  a  writ  of  prohibition. 
On  the  twenty-third  of  Augnst,  1880,  the  petitioner, 
Bickey,  sued  Henry  Fiene  in  the  Justice's  Court  for  Bough 
and  Ifeady  township,  county  of  Nevada,  to  recpver  {272.26 
damages,  for  injuries  caused  by  the  negligence  of  Fiene. 
The  action  was  regularly  commenced  by  complaint  filed, 
and  summons  issued,  which  was  duly  served  on  Fiene.  The 
latter  did  not  appear,  and  judgment  re^arly  passed  against 
him  bv  default  for  the  sum  of  $240.  Fiene  moved  afterwards 
on  affidavit  to  set  aside  the  default,  which  motion  was  de- 
nied. He  then  appesJed,  within  the  time  allowed  by  law,  to 
the  Superior  Court  above  mentioned,  from  the  judgment  on 
errors  of  law  and  fact,  and  from  the  order  denying  his  mo- 
tion to  set  aside  the  default.     He  filed  no  statement  of  the 


The  cause  w£U3,  in  November,  1880,  placed  on  the  calendar 
of  the  Superior  Court  of  Nevada  County  for  trial  on  the 
sixteenth  of  May,  1881.  When  tlie  cause  was  called  foi^ 
trial  the  petitioner  moved  to  dismiss  the  appeal,  which  was 
denied,  and  the  Court  gave  leave  to  Fiene  to  file  an  answer. 
On  the  twenty-sixth  of  May,  1881,  Fiene  filed  his  answer, 
and  €fn  Uie  sixth  of  June,  1881,  the  cause  was,  by  order  of 
the  Court,  set  down  for  trial  on  the  twenty-ninth  of  July, 
1881. 

The  applicant  states  that  the  Court  will  proceed  to  try  the 
cause  unless  restrained  by  a  writ  of  prohibition  from  this 
Court. 

The  writ  of  pohibition  arrests  the  proceedings  of  a  tri- 
bunal, corporation,  board,  or  person,  when  such  proceedings 
are  without,  or  in  excess  of  the  jurisdiction  of  such  tri- 
bunal, cori>oration,  board,  or  person.  (C.  C.  P.  Sec.  1102.) 
It  may  be  issued  by  this  Court  to  a  Superior  Court  in  all 
cases  where  there  is  not  a  plain,  speedy,  and  adequate 
remedy  in  the  ordinary  course  of  law.     (C.  C.  P.  Sec.  1103.) 

In  tnis  case  there  was  nothing  for  the  Superior  Court  to 
try.  Such  was  the  decision  of  the  highest  Court  of  this 
Stete  in  the  People  vs.  County  Court  of  El  Dorado  County, 
10  Gal.  19,  approved  in  Funkendein  vs.  ElgvUer,  11  Cal.  328. 
The  reasoning  in  those  cases  applies  here.  It  is  unnecessary 
to  repeat  here  what  was  there  said.  The  rulings  in  those 
meet  our  approviJ. 

There  is  no  appeal  from  an  order  of  a  Justice's  Court  re- 

ifdng  to  set  aside  a  default. 

The  writ  must  be  issued  as  prayed  for,  and  it  is  so  ordered. 

We  concur:    Sharpstein,  J.,  Morrison,  C.  J.,  Myriok,  J. 
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DspABTiiEirr  No.  1. 


[FUed  Febuiwy  26, 1882.] 

No.  7893. 

LOGAN,  Bespondemt,  vs.  TALBOT,  Appellant. 

SoBKXXfl — ^Equitt — MoNBT  Faid  TO  THB  UsB  or  Anothkb.  Plainti£f  and  de- 
fendant were  sureties  on  a  note  executed  by  W.  to  lii.  W.  became 
embarrassed,  and  to  protect  the  sureties  certain  land  was  conyeyed  by 
him  to  defendant,  the  latter  agreeing  to  start  W.  in  the  sheep  business 
and  the  first  money  realized  out  of  such  business  to  be  applied  to  the 
payment  of  the  note  of  M.  Defendant  failed  to  apply  the  money 
realized  to*  the  payment  of  the  note,  in  consequence  of  which  plaintiff 
was  compelled  to  pay  one-half  thereof.  Held,  defendant  was  respon- 
sible in  an  equitable  action  for  money  paid  to  the  use  of  defendant. 

Appeal  from  Superior  Oonrt,  Oolusa  County. 

Goad,  Albert/  dt  Ooad,  and  Bayne,  for  appellant. 
A.  I/.  Hart,  for  respondent. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

Plaintiff  and  defendant  were  sureties  on  a  certain  prom- 
issoiT  note  executed  by  one  Worland  to  one  Montgomery. 
Worland  became  embarrassed,  and,  to  protect  them  from  loss 
as  far. as  possible,  proposed  to  conrey  to  plaintiff  and  de- 
fendant certain  land.  It  was  finally  agreed  between  the 
parties  that  Worland  should  conyey  the  land  to  the  defend- 
ant, and  that  the  latter  should  start  Worland  in  the  sheep 
business,  and  that  the  first  money  defendant  realized  from 
the  sheep,  he  should  apply  to  the  payment  of  the  Montgomery 
note.  The  land  was  accordingly  conveyed  to  the  defendant, 
and  he  started  Worland  in  the  business.  Defendant  subse- 
quently realized  money  from  the  sheep,  but  failed  to  apply 
it  on  the  note.  The  result  was  that  Montgomery  commenced 
suit  on  the  note  and  the  plaintiff  had  to  pay  thereon  {2,908, 
in  gold  coin,  and  the  defendant  a  like  sum.  Plaintiff  thereon 
commenced  the  present  action  against  the  defendant  to  re- 
cover the  sum  so  paid  by  him,  alleging  that  he  had  paid  the 
money  to,  and  for  the  use  and  benefit  of  the  defendant,  and 
at  his  request,  and  that  the  latter  agreed  to  repay  the  same 
out  of  the  amount  realized  from  the  sheep,  which  amount  he 
had  realized,  but  had  not  paid. 

Having  received  the  money  to  pay  the  debt,  defendant 
could  not  in  conscience,  and  ou^ht  not  in  law,  to  keep  it. 
And,  as  substantially  said  in  a  similar  case — Draughan  vs. 
Bunting,  9  Iredell,  13— the  plaintiff,  who  was  forced  to  pay 
Montgomery,  can  truly  allege  that  he  has  paid  money  whicn 
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the  defendant  was  under  legal  liability  to  pay,  in  consequence 
of  the  receipt  of  the  money,  and  this,  according  to  the  au- 
thorities, ^yes  him  the  equitable  action  as  it  is  termed,  for 
money  paid  to  the  use  of  defendant.  (See  also,  Smith's 
Leading  Gases,  1st  Yol.  65,  note  and  cases  there  cited;  2 
Greenleisif  on  Eyidence,  Sec.  114.) 

Other  points  are  made  for  appellant,  but  we  think  them 
untenable. 

Judgment  and  order  affirmed. 

We  concur:    Myrick,  J.,  McKinstry,  J. 


Depabtmekt  No.  1. 


[Filed  February  27,  1882.]       , 
No.  7840. 
GLABK,  Appellant,  ys.  BITTEB,  Bespondent. 

PABiimisHZP — AooouNTDra — ^Nonsuit.  Action  for  an  aoooanting  and  diBBO- 
Intion  of  a  oopartnenhip.  As  to  defendant  Hayward  the  Gonrt 
granted  a  nonenit.  EM,  proper;  because  the  proof  on  the  part  of  the 
plaintiff  showed  that  Hayward  was  not  a  partner  at  the  time  of  the 
oommencement  of  the  action,  nor  at  any  time  when  the  transactions 
occurred  of  which  an  accounting  is  demanded,  and  because  the  in- 
terest of  Hayward  in  the  premises  had  its  inception  prior  to  the  time 
that  the  agreement  was  made,  out  of  which  plaintiff's  claim  for  an 
accounting  arises,  and  to  which  agreement  Hayward  was  neither  a 
party  nor  priyy. 

Appeal  from  Superior  Court,  Placer  County. 

TutUe  dt  IxUtle,  for  appellant. 
Hale  dt  Craig,  for  respondent. 

Boss,  J.,  delivered  the  opinion  of  the  Court. 

The  Court  below  properly  granted  a  nonsuit  as  to  the 
defendant  Hayward,  because  the  piroof  on  the  part  of  the 
plainti£f  showed  that  Hayward  w£U3  not  a  partner  at  the  time 
of  the  commencement  of  the  action,  nor  at  any  time  when 
the  transactions  occurred  of  which  an  accounting  is  de- 
manded; and  because  the  interest  of  Hayward  in  tne  prem- 
ises had  its  inception  prior  to  June  11,  1878,  after  which 
time  it  was  that  the  agreement  was  made  out  of  which  plain- 
tiff's claim  for  an  accounting  arises,  and  t-o  which  agreement 
Hayward  was  neither  a  party  nor  privy. 

Judgment  and  order  affirmed. 

We  concur:    Myrick,  J.,  McKinstry,  J. 
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Department  No.  2. 


[Filed  February  25,  1882.] 
No.  7970. 
OABBOLL,  Appellant,  vs.  SPBAGUE,  Eespondent. 

Pbaotioe — Amended  Answbb — Bspletin— Etidenob.  Defendant  justified 
as  Sheriff,  by  virtne  of  writs  at  the  suit  of  Baker  &  Hamilton  against 
one  Eokert.  Before  the  commencement  of  the  trial,  defendant  was 
allowed  to  amend  his  answer  setting  up  that  on  or  abont  the  date  of 
filing  the  complaint,  by  virtue  of  an  order  issued  in  the  action  and 
delivered  to  the  Coroner,  the  property  described  in  the  complaint  was 
taken  from  defendant  and  subsequently  delivered  to  plaintiff.  Held, 
the  amendment  was  properly  allowed  and  evidence  of  the  facts  prop- 
erly admitted. 

Si7PPi«EiCENTAXi  CoicpLAZNT.  The  Gourt  refused  leave  to  plaintiff  to  file  a 
supplemental  complaint,  setting  forth  that  after  he  had  replevined  the 
property  from  defendant,  the  latter  again  took  a  portion  of  the  prop- 
erty so  replevied  at  the  suit  of  creditors  of  Eckert  other  than  Baker  ft 
Hamilton.  Held,  the  refusal  was  not  error  and  the  rejection  of  evi- 
dence of  such  facts  was  proper. 

Attobnet — FsivziiEaED  GoMicuincATioNB — BuBDBK  or  Pboof.  Burt,  an  at- 
tomey-at-law,  was  called  for  the  purpose  of  testifying  to  a  communi- 
cation and  impeaching  Eckert,'  a  witness  for  the  def^ise.  Held,  it 
was  incumbent  on  the-  defense  to  show  that  the  communication  was 
privileged;  it  was  not  enough  that  Burt  or  the  firm  of  Burt  &  Gale 
had  "incidentally  or  otherwise  done  a  great  deal  of  business  for 
Eckert."  The  professional  counsel  must  have  been  given  in  relation 
to  the  particular  property  in  dispute. 

Dbbtob  and  Gbbditob — PBoinasoBT  Note.  No  evidenoe  to  the  contrary,  the 
inference  is  that  the  date  of  a  promissory  note  files  the  period  of  time 
when  the  relation  of  debtor  and  creditor  oommenoes. 

WxTMESs^TssTiMONT.  The  Tule  fulsus  in  uno  fulsus  in  omnUms  does  not  ap- 
ply to  false  testimony  given  in  a  different  action  or  proceeding  than 
the  one  pending. 

Appeal  from  Superior  Court,  Butte  County. 

Burt  &  HamiUon,  ^nd  Devlin,  for  appellant. 
Bearaan  &  Freer,  for  respondent. 

Sharpstein,  J.,  delivered  the  opinion  of  the  Court: 

We  do  not  think  that  the  Court  erred  in  allowing  the  de* 
fendant  to  amend  his  answer;  or  in  refusing  to  allow  tlie 
pkintiff  to  file  a  supplemental  complaint;  or  in  admitting 
evidence  to  prove  that  the  property  replevied  had  been  taken 
from  the  defendant  and  delivered  to  the  plaintiff  bv  virtue 
of  the  writ  of  replevin;  or  in  refusing  to  admit  evidence  to 
prove  that  after  the  property  was  so  delivered  to  the  plain- 
tiff, a  part  of  it  was  seized  by  the  defendant  upon  an  attach- 
ment or  execution  issued  in  some  other  action  than  that  in 
which  it  was  attached  before  the  commencement  of  this  ao- 
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tion.  But  we  think  the  Court  did  err  in  sustaining  the  ob- 
jection to  the  examination  of  Burt,  who  was  called  for  the 
porpose  of  impeaching  Eckert,  a  witness  for  the  defense. 

Tne  communication  which  Eckert  made  to  Burt  in  regard 
k>  the  ownership  of  the  property  in  dispute  was  privileged, 
if  made  for  the  purpose  of  obtaining  the  professional  advice 
or  aid  of  the  latter  \n  some  matter  relating  to  said  property, 
and  that  would  be  so  if  Eckert  supposed  at  the  time  that 
Bnrt  was  his  attorney,  although  in  fact  he  was  not.  But  it 
was  incumbent  on  the  party  who  objected  to  the  examination 
of  Burt  as  to  what  Eckert  had  told  him,  to  show  that  the 
communication  was  privileged,  and  unless  it  was  made  when 
Eckert  was  seeking  professional  counsel,  advice,  or-  aid,  in 
relation  to  this  same  property,  it  was  not  privileged.  It  was 
not  enough  that  Burt  or  Burt  &  Gbde  had  *'  incidentally  or 
otherwise  done  a  great  deal  of  business  for  Eckert."  The  ma- 
terial question  was  whether  any  professional  counsel,  advice, 
or  aid,  had  been  solicited  or  given  in  relation  to  this  partic- 
ular property.    As  to  that  we  are  left  wholly  in  the  dark. 

There  beinff  no  evidence  that  the  relation  of  creditors  and 
debtor  existed  between  Baker  &  Hamilton  and  Eckert  priom 
to  the  date  of  the  promissory  note  which  he  gave*  to  them, 
the  inference  is  that  it  did  not  exist  before;  and  we  think 
that  the  Court  erred  in  refusing  to  instruct  the  jury,  as  re- 
quested by  the  plaintiff,  that  Bc^er  &  Hamilton  could  not  be 
regarded  as  creditors  of  Eckert  at  a  period  earlier  than  the 
date  of  said  note.  If  they  desired  to  be,  and  it  was  in  their 
power  to  show  that  they  were,  they  should  have  proved  that 
they  were.     Otherwise  they  could  not  be  so  regarded. 

We  do  not  think  that  the  Court  erred  in  refusing  to  instruct 
the  jury  that  if  Eckert  believed  at  the  time  he  filed  hid  peti- 
tion in  insolvency,  that  he  owned  the  property  in  contro- 
versy, that  it  was  liis  duty  to  include  it  in  his  schedule,  and 
that  his  wilful  and  intentional  neglect  so  to  do  made  his  oath 
attached  to  said  schedule  false;  and  that  when  a  witness  has 
intentionally  perjured  himself  in  a  judicial  proceeding,  the 
jury  must  regard  his  whole  testimony  with  suspicion  and 
discredit  it,  except  in  such  particulars  as  it  is  corroborated 
by  other  circumstances.  "  A  witness  false  in  one  part  of 
his  testimony  is  to  be  distrusted  in  others,"  is  the  language 
of  the  Code.  But  this  does  not  apply  to  false  testimony 
g^ven  in  some  other  action  or  proceeding.  Of  course,  a 
witness  may  be  impeached  by  showing  that  he  has  testified 
differently  in  regard  to  the  same  matter  in  some  other  action 
or  proceeding.  But  a  jury  would  be  justified  in  believing 
his  second  instead  of  his  first  statement,  and  therefore  the 


84  Thb  Pagifio  Coast  Law  Joubnal. 

instmotions  asked  conld  not  properly  be  given  in  this  case. 
It  was  instppropriate. 

The  conclusion  at  which  we  have  arrived  as  to  some  of 
the  alleged  errors,  makes  it  comparatively  immaterial 
whether  the  Court  erred  in  denying  the  motion  for  a  new 
triaJ  on  the  ground  of  newly  discovered  evidence,  and  we  will 
simply  say  that^  we  do  not  Idiink  that  the  plaintiff  made  a 
sumcient  showing  to  entitle  him  to  a  new  trial  on  tiiat 
ground. 

Upon  the  principal  issue  in  the  case,  we  think  that  there 
was  a  substantial  conflict  in  the  evidence,  and  we  therefore 
could  not  reverse  the  order  denying  the  motion  for  a  new 
trial  on  the  ground  of  insufficiencv  of  tiie  evidence  to  justify 
the  verdict.  But  for  errors  which  we  have  pointed  out,  the 
judgment  and  order  must  be  reversed. 

Judgment  and  order  reversed. 

I  concur:    Morrison,  C.  J. 

I  concur  in  the  judgment:    Thornton,  J. 


Depabtment  No.  2. 


[Filed  March  1,  1882.] 
No.  10,697. 

PEOPIiE,  Appellant,  vs.  KALLOOH  et  al.,  Eespondentb. 

Ikdiotmsmt — OiTT  Hall  Comhuszonebs — MnooifDuoT  In  Offzci.  Th6  in- 
dictment charged  defendants  with  miscondaot  in  office,  in  that  while 
they  constituted  the  Board  known  as  the  **  New  City  Hall  Commission- 
ers for  the  city  and  oonnty  of  San  Francisco,"  they  had  a  large 
amount  of  concrete  work  done  without  advertising  for  sealed  proposals, 
contrary,  etc.,  the  indictment  did  not  state  that  defendants  acted  in 
the  premises  as  a  *' Board;"  nor  did  it  show  who  done  the  work:  HM, 
the  indictment  was  insufficient. 

SuPBBMB  OouBT — AppBLLATB  JuBiBDiornojf — Obiminal  Oabbs.  The  Supreme 
Court  has  appellate  jurisdiction  over  cases  prosecuted  by  information 
or  indictment  in  a  Court  of  record. 

Appeal  from  Superior  Oourt,  San  Francisco. 

Attomey-Oenercd  Hart  and  D.  L.  Smooth  for  appellant. 
McClure,  Dwindle^  dk  Plaisance,  and   Oarher,   Thornton  dk 
Bisliop,  and  Oraig  and  Waymire,  for  respondents. 

By  the  Court  : 

This  Court  has  Jurisdiction  of  the  appeal.    (Const..  Art. 
VI,  Sec.  4;  C.  C.  P.  Sec.  62.) 


i 
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The  indiotment  is  fatally  defective  in  at  least  two  partic- 
ulars: 1st:  It  does  not  charge  that  the  act  complained  of 
was  done  by  the  defendant  as  a  '*  Qoard;"  and,  2nd:  It  does 
not  give  the  name  of  the  party  witii  whom  the  contract  was 
made. 

We  think  the  demnrrer  was  properly  sustained,  and  the 
judgment  is  affirmed. 


i 

Department  No.  2. 


[Filed  March  1,  1882.] 

No.  10,698. 

PEOPLE,  AppetiT.ant,  ys.  EALLOCH  et  al.,  Bespondents. 

Cub  FoziLowid.    People  tb.  K(iUoch  et  al,  (10,697),  followed. 

Appeal  from  Superior  Conrt,  San  Francisco. 

AUomey-Cfeneral  Hart  and  D.  L.  Smoot,  for  appellant. 
MoClure,  Dunndle,  dk  Plaisance,  and  Garber,  Thornton  dk 
Bishop,  and  Craig  and  Waymire,  for  respondents. 

By  the  Coubt  : 

This  case  is  like  case  10,698,  same  parties,  and  the  judg- 
ment is  affirmed  on  the  authority  of  the  opinion  filed  in  the 
latter  case. 


Depabthent  No.  2. 


[Filed  March  1,  1882.] 
No.  10,699. 

PEOPLE,  Appellakt,  ys.  KALLOCH  et  al.,  Respondents. 

Cm  FOLLOWSD.    People  ts.  K<Uloch  et  cU.  (10,697),  followed. 

Appeal  from  Superior  Court,  San  Francisco. 

Attomey-Oenercd  Hart  and  D.  L.  Smoot,  for  appellant. 
McClure,  Dmndle,  and  Plaisance,  dk  Oarber,  Thornton  dk 
Bishop,  and  Craig  and  Waymire,  for  respondents. 

By  the  Coubt  : 

Judgment  affirmed  on  the  authority  of  case  No.  10,697, 
same  parties. 
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Depabtment  No.  2. 


[Filed  March  1,  1882.  | 

No.  10,700. 

PEOPLE,  Appellant,  ys.  KALLOOH  et  al.,  Bespohdbnts. 

Oasb  FolziOwsd.    PwpU  ts.  KaUochet  al.  (10,697),  followed. 

Appeal  from  Superior  Ooort,  San  Francisco. 

AUomey-Gfeneral  Hart  and  D.  L.  Smoot,  for  appellant. 
McClurCy  Dwindle  dk  Pla^ance,  and  Oarber^  Ihomton  (t 
Bishopf  and  Craig  and  Waymire,  for  respondents. 

By  the  Coubt  : 

The  judgment  in  this  case  is* affirmed  on  the  authority  of 
case  No.  10,697,  same  title. 


Depabtment  No.  2. 


[Filed  March  1,  1882.] 
No.  10,701. 

PEOPLE,  Appellant, 

vs. 

ISAAO  S.  KALLOOH,  Bespondbnt. 

OmoiAXi  MisooNDuoT — BxwxBi>— MiBDKMBANOB.  The  indictment  charged, 
in  sabstance,  the  defendant  with  having  corruptly  received  from  a  city 
official  a  part  of  his  salary,  which  salary  had  been  increased  by  the 
influence  of  defendant.  The  Penal  Code  (Sec.  70)  makes  it  a  misde- 
meanor for  an  ezecntiye  or  ministerial  officer  to  knowingly  ask  or  re- 
ceive any  emolument,  etc.,  or  any  promise  thereof,  for  doing  any 
official  act.  Held:  The  indictment  was  invalid  in  not  charging  de- 
fendant with  having  received  the  reward,  or  promise  thereof,  as  an  in- 
ducement to  his  official  action,  the  intent  of  the  section  being  to  pre- 
vent improper  influences  being  brought  to  bear  upon  official  action. 

Appeal  irom  Superior  Court,  San  Francisco. 

Attorney-General  Hart,  and  D.  L.  Smoot,  for  appellant. 
McClure,  Dvnnelle  dk  Plaisance,  for  respondent. 

By  the  Coubt  : 

The  indictment  charges  that,  at  a  time  therein  stated,  the 
defendant  was  the  Mayor  of  the  city  and  county  of  San  Fran- 
cisco, and,  by  virtue  of  that  office,  was  the  President  of  the 
Board  of  Election  Commissioners  of  said  city  and  county. 
That  the  defendant,  in  his  official  capacity,  procured  me 
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appointment  of  one  W.  P.  Hughey  to  a  position  in  the  office 
of  the  Begistrar  of  Voters,  at  a  salary  of  seventy-five  dollars 
per  mouth,  and  afterwards  caused  the  salary  of  said  Hughey 
to  be  increased  to  the  sum  of  one  hundred  and  twenty-five 
dollars  per  month.  "That  on  the  twenty-second  day  of 
March*  1880,  the  said  Isaac  S.  Kalloch,  at  the  city  &nd 
county  aforesaid,  for  the  purpose  of  inducing  the  said  W.  P. 
Hnghey  to  deliver  a  portion  of  his  salary  against  his  will, 
and  without  lawful  consideration  to  him,  the  said  Isaac  S. 
Kalloch,  he,  the  said  Isaac  S.  Kalloch,  then  and  theretofore 
well  knowing  that  the  said  AV.  P.  Hughey  knew  him,  the 
said  Isaac  S.  Kalloch,  to  be  the  Mayor  of  the  said  city  and 
county,  and,  by  virtue  thereof,  a  member  and  the  President 
of  the  said  Board  of  Election  Oommissioners,  corruptly 
stated  and  declared  to  the  said  W.  P.  Hughey  that  he,  the 
said  Isaac  S.  Kalloch,  had  had  his,  the  said  W.  P.  Hughey's 
salary  raised,  and  that  he,  the  said  Isaac  S.  Kalloch,  wanted 
fifty  dollars  out  of  the  salary  of  him,  the  said  W.  P.  Hughey, 
for  the  month  of  March,  A.  D.  1880,  and  that  he  wanted  it 
for  a  man  who  needed  it  worse  than  the  said  W.  P.  Hughev. 
That  afterwards,  to  wit,  on  the  twenty-eighth  day  of  March, 
A.  D.  1880, '  the  said  Isaac  S.  Kalloch  again  corruptly  de- 
manded the  said  sum  of  fifty  dollars  from  the  said  W.  P. 
Hnghey,  and  continued  to  demand  and  apply  for  the  same, 
unbl  moved  and  influenced  by  the  said  demands  made  as 
aforesaid,  it  was  paid  by  the  said  W.  P.  Hughey  to,  and 
corruptly  received  by  him,  the  said  Isaac  S.  Kalloch,  in  the 
following  manner,  viz. :  ten  dollars  on  or  about  April  2d,  A.  D. 
1880,  and  the  remaining  forty  dollars  on  or  about  May  1st, 
A.  D.  1880. 

The  indictment  was  demurred  to  on  the  ground  that  it  did 
not  state  any  public  offense,  and  the  Court  below  having, 
sustained  the  demurrer,  an  appeal  has  been  taken  to  this 
Court,  on  behalf  of  the  people. 

It  is  claimed  by  the  prosecution  that  the  indictment 
charges  a  crime  under  Section  70  of  the  Penal  Code;  and 
that  section  reads  as  follows:  ''Every  executive  or  minis- 
terial officer,  who  knowingly  asks  or  receives  any  emolument, 
gratuity,  or  reward,  or  any  promise  thereof,  excepting  such  as 
may  be  authorized  by  law,  tor  doing  any  official  act,  is  guilty 
of  a  misdemeanor." 

It  will  be  remarked  that  it  is  as  much  a  violation  of  the 
law  to  ask  or  receive  dkpronme  of  a  reward  as  it  is  to  actually 
receive  the  reward:  and  the  obvious  intent  of  the  statute 
was  to  prevent  any  improper  influences  being  brought  to  bear 
upon  official  action. 
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But  the  indictment  in  this  case  does  not  charge  the  de- 
fendant with  having  received  any  reward  or  promise  thereof ^ 
as  an  inducement  to  his  .official  action,  but  simply  charges 
him  with  having  corruptly  received  from  a  city  official  a  part 
of  his  salary,  which  salary  had  been  increased  by  the  influ- 
ence of  defendant. 

With  the  rncrality  of  such  official  conduct  we  have  nothing 
to  do,  and  we  are  simply  called  upon  to  determine  whether 
the  act  of  the  defendant  violates  the  section  of  the  Penal 
Code,  a  copy  of  which  is  set  forth  above.  We  are  of  the 
opinion  that  it  does  not,  and  therefore  the  demurrer  was 
properly  sustained. 

Judgment  affirmed. 


In  Bank. 


[Filed  February  28,  1882.] 

No.  10,720. 

PEOPLE,  Respondent,  vs.  GILBERT,  Appellant. 

BoBBEBT — Dbobsbs — ^Ykbdictt.  In  robbery  there  is  bat  one  degree;  hence  a 
yerdict:  "We,  the  jury,  find  the  defendant  fi^ilty  as  charged  in  the 
information/'  is  sufficient. 

Id.  It  is  no  argument  against  the  sufficiency  of  such  verdict  that  robbery 
includes  larceny,  and  that  under  an  information  for  the  former  a  de- 
fendant may  be  conTicted  of  the  latter  crime. 

GiB0(7MSTAKTiAL  EYinsNCE — Htpothesis — Instbuotion.  The  Court  refused 
the  instruction:  '*The  hypothesis  contended  for  by  the  prosecution 
must  be  established  to  an  absolute  moral  certainty,  to  the  entire  ex- 
clusion of  any  rational  probability  of  any  other  hypothesis  being  true, 
or  the  jury  must  find  the  defendant  not  guilty."  Beld^  the  refusal 
"was  proper,  as  the  case  was  not  one  of  circumstantial,  but  of  direct 
and  positive  evidence. 

Id.  Instructions  are  always  to  be  given  with  reference  to  the  facts  proved 
before  the  jury.    Abstract  propositions  are  not  to  be  instructed  upon. 

Obiminaij  Pbactice — Appeal — Presumption — Bill  op  Exceptions— Statb- 
MENT.  When  there  is  no  statement  or  bill  of  exceptions  embodying 
the  evidence  or  declaring  its  purport  and  tendency,  the  appellate 
Court  will  presume  in  favor  of  the  correctness  of  the  charge  of  the 
Judge  to  the  jury,  unless  the  charge  is  manifestly  erroneous  under 
any  and  every  conceivable  state  of  facts. 

Id.  The  converse  of  the  rule  is  equally  true,  that  when  an  instruction  is 
refused  on  the  ground  that  there  is  no  evidence  in  the  case  to  support 
it,  the  party  complaining  must  show  that  there  was  evidence  which 
rendered  the  instruction  relevant  and  proper. 

Appeal  from  Superior  Court,  Tehama  County. 

J,  F.  Ellison^  for^pellant. 
Attomey-Oeneral  Harty  for  respondent. 


I 
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MoBRisoNy  C  J,,  delivered  the  opinion  of  the  Court: 

The  defendant  was  prosecuted  in  the  Superior  Court  of 
Tehama  Counly  for  the  crime  of  robbeiy,  and  haying  been 
eonyicted  of  tnat  crime,  appealed  to  this  Court;,  and  asks  a 
reversal  of  the  judgment  of  the  Court  below  on  three 
grounds,  which  we  proceed  to  examine : 

1.  The  first  objection  is  to  the  yerdict,  which  reads  as 
follows:  "We,  the  jury,  find  the  defendant  guilty  as 
charged  in  the  information.'*  It  is  claimed  that  the  crime 
of  robbery  charged  in  the  information  also  inyolyed  the 
crime  of  grand  larceny,  of  which  it  was  within  the  power  of 
the  jury  to  find  the  defendant  guilty,  and  that  the  yerdict 
should  have  specified  which  of  these  two  crimes,  robbery  or 
grand  larceny,  the  defendant  was  found  guilty  of.  In  sup- 
ort  of  this  proposition  cases  have  been  referred  to,  which 
0  not,  in  our  opinion,  sustain  the  views  taken  by  appellant's 
counsel. 

In  the  case  of  The  People  vs.  Coch,  53  Cal.  627,  the  de- 
fendant was  indicted  for  arson,  and  the  verdict  was  ''guilty 
as  charged  in  the  indictment.'*  The  Court  held  thlstt  the 
verdict  was  too  general,  as  it  should  have  found  the  degree 
of  crime  of  whicn  the  defendant  was  found  guilty.  The  case 
of  The  People  vs.  Campbell,  40  Id.  129,  was  a  trial  for  mur- 
der, and  the  verdict  was  a  general  one,  as  in  the  other  cases 
above  cited.  It  was  held  too  general.  But  arson  and  mur* 
der  are  divided  by  the  Code  into  degrees,  and  by  Section 
1157  of  the  Penal  Code  it  is  provided  that  "whenever  a 
crime  is  distinguishable  into  degrees,  the  jury,  if  they  con- 
vict the  defendant,  must  find  the  degree  of  crime  of  which 
he  is  guilty."  Hence  the  cases  in  40  and  53  Cal.  simply 
cany  out  the  provision  of  the  Code.  But  with  respect  to 
robbery,  the  rule  above  laid  down  has  no  application,  be- 
cause me  crime  of  robbery  is  not  divided  into  degrees.  In 
other  words  there  is  but  one  degree  of  that  crime :  *'  Bobbery 
is  the  felonious  taking  of  personal  property  in  the  possession 
of  another,  from  his  person  or  immediate  presence  and 
against  his  will,  accomplished  by  means  of  force  or  fear," 
imd  the  pmdshment  prescribed  for  robbery  is  found  in  Sec- 
tion 213  of  the  same  Code:  "Bobbery  is  punishable  by  im- 
prisonment in  the  State  Prison  not  less  than  one  year." 

It  is  no  argument  against  the  sufficiency  of  the  verdict  in 
this  case  that  robbery  includes  larceny,  and  that  under  an 
indictment  and  prosecution  for  the  fornder,  a  defendant  may 
be  convicted  of  the  latter  crime.  The  jury  in  this  case  has 
found  the  defendant  guilty  as  charged  in  the  indictment,  and 
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the  charge  in  the  indictment  is  the  crime  of  robbery;  and 
we  do  not,  therefore,  discover  any  uncertainty  in  the  verdict. 
If  the  jury  had  intended  to  convict  of  larceny,  they  would 
have  said:  "We,  the  lufy,  find  the  defendant  guilty  of 
larceny."  '  ->    J'' 

2.  The  second  alleged  error  is  predicated  upon  the  refusal 
of  the  Court  to  give  the  eighth  instruction  asked  by  the  de- 
fendant, which  was  the  following: 

*'  The  hypothesis  contended  for  by  the  prosecution  must 
be  established  to  an  absolute  moral  certainty,  to  the  entire 
exclusion  of  any  rational  probability  of  any  other  hypothesis 
being  true,  or  me  jury  must  find  the  defendant  not  guilty.*' 

In  cases  in  which  the  evidence  is  circumstantial,  the  fore- 
going instruction  is  usually  asked  and  given;  but  it  was  re- 
fused in  the  present  case,  because,  as  was  stated  bv  the 
learned  Judge,  ''.this  is  not  a  case  of  circumstantial  evi- 
dence, and  the  instruction  is  not  responsive  to  the  testimony 
in  the  case."  The  evidence  given  was  that  of  the  parly 
robbed,  and  was  direct  and  positive,  and  not  circumsiftntial. 

A  hypothesis  is  a  supposition;  a  proposition  or  principle 
which  is  supposed  or  taken  for  granted,  in  order  to  draw  a 
conclusion  or  inference  for  proof  of  the  point  in  question; 
something  not  proved,  but  assumed  for  the  purpose  of  argu- 
ment. (Webster's  Diet.)  Where  all  the  evidence  in  the  case  is 
direct  and  positive,  and  the  defendant's  guilt  is  in  no  manner 
dependent  upon  an  agreement  of  circumstances,  there  is  no 
such  thing  as  a  hypothesis,  in  the  theory  of  the  prosecu- 
tion, and  an  instruction  based  upon  such  a  theory  becomes 
irrelevant  and  immaterial.  From  these  premises  the  conclu- 
sion is  natural  and  irresistible  that  there  was  nothing  in  the 
case  to  warrant  such  an  instruction,  and  therefore  it  was 
proper  for  the  Court  to  refuse  it.  *'  Instructions  are  always 
to  be  given  with  reference  to  the  fact  proved  before  the  jury." 
{PecypU  vs.  By^-ms,  30  Cal.  207;  People  vs.  King,  27  Id.  607.) 

The  evidence  in  the  case  is  not  brought  upon  this  appeal, 
and  when  there  is  ''no  statement  or  bill  of  exceptions  em- 
bodying the  evidence,  or  declaring  its  purport  and  tendency, 
the  Appellate  Court  will  presume  in  favor  of  the  correctness 
of  the  cnarge  of  the  Judge  to  the  jury,  unless  the  charge  is 
manifestly  erroneous  under  any  and  every  conceivable  state 
of  facts."  {People  vs.  King,  supra,)  This  rule  is  based  upon 
the  doctrine  that  the  party  who  alleges  error  must  show  it : 
"  That  the  instruction  objected  to  was  badly  drawn  and  may 
possibly  have  been  erroneous  may  be  admitted.  Still,  if 
any  state  of  facts  might  have  been  found  in  view  of  which  it 
would  be  proper,  then  we  must  suppose  that  that  state  of 
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facts  was  proved,  and  that  the  defendant  was  not  prejudiced. 
The  role  is  that  jadgments  will  be  reversed  for  alleged 
errors  in  instructions  only  when,  looking  at  the  testimony, 
we  can  see  that  the  jury  may  have  been  misled  by  them  to  the 
prejudice  of  the  defendant,  or  when,  in  the  absence  of  the 
testimony,  it  is  apparent  that  the  instructions  would  be  im- 
proper under  any  possible  condition  of  the  evidence." 
{People  vs.  Donakue,  45  CaJ.  321.)  The  converse  of  the 
proposition  is,  that  when  an  instruction  is  refused  on  the 
ground  that  there  is  no  evidence  in  the  case  to  support  it  (as 
was  done  here),  the  party  complaining  must  show  that  there 
was  evidence  which  rendered  the  instruction  relevant  and 
proper. 

3.  The  third  alleged  error  arises  out  of  the  refusal  of  the 
Superior  Court  to  give  the  following  instruction  to  the  jury : 
"In  order  to  convict  the  defendant  upon  evidence  of  circum- 
stances, it  is  necessary,  not  only  that  all  the  circumstances 
concur  to  show  that  he  committed  the  crime  charged,  but 
that  they  are  inconsistent  with  any  other  rational  conclu- 
sion, tt  is  not  sufficient  that  the  circumstances  proved 
coincide  with,  account  for,  and,  therefore,  render  probable 
the  hypothesis  sought  to  be  established  by  the  prosecution, 
but  mey  must  exclude  to  a  moral  certainty  every  other 
hypothesis  but  the  single  one  of  guilt,  or  the  jury  must  find 
the  defendant  not  ^ilty.'* 

The  instruction  is  marked  ''  refused  because  this  is  not  a 
case  of  circumstantial  evidence.''  What  has  been  said  in 
reference  to  instruction  eight  is  equally  applicable  to  this 
one.  It  may  be  conceded  that  the  instruction  embodied 
the  correct  rule  with  respect  to  circumstantial  evidence;  but 
as  there  was  no  such  evidence  in  the  case,  it  was  but  the 
statement  of  an  abstract  principle  of  law,  upon  which  it  was 
in  no  sense  the  duty  of  the  Court  to  charge  the  jury.  In 
addition  to  what  has  already  been  said  by  us,  it  may  be  re- 
marked that  the  Court  charged  the  jury  upon  the  question 
of  reasonable  doubt,  and  by  such  charge  they  were  fully  in- 
formed and  advised  that  all  the  facts  in  the  case,  material  to 
the  defendant's  guilt,  must  be  established  by  the  prosecution 
to  the  entire  satisfaction  of  the  jury  and  beyond  a  reasonable 
doubt. 

We  see  no  error  in  the  case,  and  the  judgment  is  therefore 
affirmed. 

We  concur:  Myrick,  J.,  Ross,  J.,  McKee,  J.,  Sharp- 
stein,  J.,  Thornton,  J. 
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Department  No.  2. 


[Filed  February  27,  1882.] 
No.  10,686. 

THE  PEOPLE,  Eespondent, 

vs. 

WILLIAMS,  Appellant, 

Bail — Felony — Defendajnt  mat  be  Osdbbed  Iinx)  Custody — Constitution. 
In  cases  of  felony  tke  Court  has  power  to  order  defendant  into  castody 
at  the  commencemeni  of,  or  during  the  trial,  regardless  of  the  fact 
that  he  had  been  at  large  on  bail.  The  exercise  of  such  power  does 
not  violate  the  right  of  bail  secured  by  the  Constitution.       ^^r      "^^ 

JuBY — Appeal — Testimony — ^Vebdict — Cbiminal  Pbactice.  It  is  a  cardinal 
principle  in  the  administration  of  criminal  law  that  the  province  of 
weighing  testimony  belongs  exclusively  to  the  jury;  and  if  the  appel- 
late Court  can  find  from  an  inspection  of  the  record  that  there  was  in 
the  whole  evidence  in  the  case  enough  to  justify  the  verdict  the  judg- 
ment will  not  be  reversed  on  the  ground  of  insufficiency  of  the  evi- 
dence. 

Id.    In  this  case  Held,  the  evidence  sustained  the  verdict. 

iNSTBUcnoNS — Illustbations.  Circumstances,  not  in  evidence,  stated  by 
the  Court  in  its  charge,  but  stated  by  way  of  illustration  only,  and 
which  could  not  have  prejudiced  defendant,  the  Court  having  clearly 
and  fully  stated  the  law  of  the  case  to  the  jury,  do  not  present  suffi- 
cient ground  for  a  reversal  of  the  judgment. 

Appeal  from  Superior  Court,  Sacramento  County. 

Dudd  and  Browne  for  appellant. 
Attorney-General  Hart,  for  respondent. 

Morrison,  C.  J.,  delivered  the  opinion  of  the  Court: 

The  defendant  was  convicted  of  the  crime  of  larceny,  and 
a  new  trial  having  been  denied  him,  a[)peals  from  the  judg- 
ment as  well  as  from  the  order  denying  his  motion  for  a 
new  trial. 

During  the  progress  of  the  trial,  and  before  the  jury  re- 
tired from  the  Court-room,  the  Court  ordered  the  defendant 
into  custody  of  the  Sheriff.  The  defendant  had  been  reg- 
ularly admitted  to  bail,  and  it  is  claimed  that  it  was  error  to 
make  the  order  complained  of. 

We  cannot  see  how  the  substantial  rights  of  the  defendant 
were  prejudiced  by  the  order,  even  conceding  it  to  have 
been  erroneous.  We  are  of  the  opinion,  however,  that  it 
was  within  the  power  of  the  Court  to  order  the  defendant 
into  custody  as  soon  as  the  trial  commenced.  Section  1129  of 
the  Penal  Code  provides  as  follows:     ''When  a  defendant 
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who  has  given  bail  appears  for  trial,  the  Court  may.  in  its 
discretion,  at  any  time  after  his  appearance  for  trial,  order 
him  to  be  committed  to  the  custody  of  the  proper  officer  of 
the  county,  to  abide  the  judgment  or  further  order  of  the 
Court,  and  he  must  be  committed  and  held  in  custody  ac- 
cordingly." 

The  defendant's  counsel  contends  that  the  above  section 
of  the  Code  is  unconstitufcional,  inasmuch  as  it  violates  the 
right  of  bail  secured  by  the  Constitution.  We  do  not  think, 
however,  that  the  position  is  well  taken;  and  in  this  view 
we  are  sustained  by  the  decision  of  the  Court  in  the  case  of 
The  People  vs.  Beanchump,  49  Cal.  41.  It  is  there  said: 
"  In  this  case  the  prisoner  seems  to  have  absconded  after 
the  cause  was  given  to  the  jury  and  before  their  return  into 
Court.  The  growing  frequency  of  occurrences  of  this 
character,  thwarting  the  administration  of  criminal  justice, 
would  suggest  the  propriety  in  all  trials  for  felony  of  promptly 
ordering  the  prisoner,  regardless  of  his  previous  adftiis- 
sion  to  bail,  into  actual  custody,  at  the  commencement  of 
the  trial,  or  immediately  upon  tne  retirement  of  the  jury  to 
consider  their  verdict."  We  fully  agree  with  the  former 
Court  in  its  view  of  the  propriety  of  ordering  a  defendant 
who  is  being  prosecuted  for  felony,  and  who  is  at  large  on 
bail,  into  the  custody  of  the  proper  officer  at  the  commence- 
ment of  the  trial.  This  would  prevent  an  escape  and  would 
subserve  the  ends  of  justice. 

The  next  point  is  that  the  charge  of  the  Court  to  the  jury 
was  not  warranted  by  the  evidence.  The  Court,  in  stating 
the  circumstances  which  might  be  considered  evidence  of 
guilt,  enumerated  certain  circumstances  which  did  not  ap- 
pear in  the  evidence  in  the  case;  but  this  was  simply  by  way 
of  illustration,  and  could  not  have  had  any  prejudicial  ejSect 
upon  the  minds  of  the  jurois.  The  instructions  are  very 
Clear  and  full,  presenting  the  law  applicable  to  the  case  in  a 
Teiy  satisfactory  manner,  and  we  find  no  objection  to  them, 
or  any  of  them,  sufficient  to  justify  a  reversal  of  the  judg- 
ment.   (People  vs.  SUveru,  8  Pac.  0.  L.  J.  881.) 

The  third  point  is,  that  the  evidence  was  insufficient  to 
sustain  the  verdict.  It  is  a  cardinal  principle  in  the  admin- 
istration of  criminal  law,  that  the  province  of  weighing  the 
evidence  belongs  exclusively  to  the  jury,  and  if  this  Court 
can  find  from  an  inspection  of  the  record  that  there  was,  in 
the  whole  evidence  of  the  case,  enough  to  justify  the  conclu- 
sion arrived  at  by  the  jury,  the  judgment  of  the  Court  below 
will  not  be  disturbed.  The  corpus  ddicti,  the  fact  that  the 
cattle  had  been  stolen,  was  clearly  proved,  and  the  only 
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question  upon  which  there  could  have  been  a  reasonable 
doubt,  was  as  to  the  identity  of  the  defendant.  Two  men 
were  seen  driving  the  cattle  in  a  southern  direction,  in  the 
night  time.  One  of  the  witnesses  for  the  prosecution  testi- 
fied that  he  saw  them  driying  the  cattle,  and  had  a  conver- 
sation with  one  of  them;  and  he  afterwards  saw  the.  defend- 
ant in  the  county  jail  and  had  a  conversation  with  him 
there.  It  is  true  that  thitf  witness  does  not  swear  positively 
that  the  defendant  is  one  of  the  two  men  whom  ho  saw  driv- 
ing the  cattle  at  the  time  above  mentioned;  but  he  does 
swear  in  such  a  manner  as  to  leave  but  little,  if  any  doubt, 
that  he  believed  the  defendant  to  be  the  same  man  whom  he 
saw  with  the  cattle  and  with  whom  he  conversed  on  the  oc- 
casion referred  to.  The  witness  testified  very  cautiously, 
and  was  evidently  unwilling  to  commit  himself;  but  when 
his  testimony  is  taken  in  connection  with  other  facts  in  the 
case,  the  whole  evidence  amounts  to  sufficient  proof  to 
justify  and  support  the  verdict  of  conviction. 

It  was  proved  that  the  cattle  had  been  stolen  from  the 
owner,  one  Biggs,  in  the  county  of  Sacramento,  early  in  the 
month  of  October,  1878,  and  that  a  portion  of  them  were 
found  shortly  afterwards  near  lone  City,  in  Amador  County, 
and  the  remainder  were  found  about  seven  miles  west  of 
Modesto,  in  Stanislaus  County.  One  Cecil  testified  that  he 
found  a  portion  of  them  and  that  he  drove  them  into  a  field 
belonging  to  one  BIyther,  and  that  about  one  hour  after- 
wards defendant  came  there  and  claimed  the  cattle,  saying 
that  ''they  are  my  cattle."  Defendant  than  attempted  to 
drive  the  cattle  away,  but  he  was  told  that  he  must  come  the 
next  morning  at  ten  o'clock  and  satisfy  witness  that  they 
were  his.  This  was  about  nine  o'clock  at  night.  The  de- 
fendant also  made  a  statement  respecting  the  place  where  he 
had- lost  the  cattle,  which  was  apparently  false.  Defendant 
did  not  return  the  next  morning  or  at  any  other  time  and 
claim  the  cattle. 

We  have  reviewed  a  portion  of  the  evidence  only,  there 
being  other  circumstances  in  the  case  tending  to  establish 
the  defendant's  guilt.  The  case  seems  to  have  been  fairly 
and  ably  tried  in  the  Court  below,  and  the  learned  Judge 
who  tried  the  case  being  satisfied  with  the  conclusion  ar- 
rived at  by  the  jury,  denied  defendant's  motion  for  a  new 
trial.  We  see  no  good  reason  to  set  aside  the  proceedings 
of  the  Court  below,  and  the  judgment  and  order  are  there- 
fore affirmed. 

We  concur:  Thornton,  J.,  Sharpstein,  J. 
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In  Bane. 


[Piled  Pebruary  27,  1882.] 

No.  6913. 

SEALS,  Appellant,  vs.  CEOLT,  Eespondent. 

Qipr—SyiDSNGE.  The  Department  having  held  that  there  was  a  yalid  gift 
of  all  the  property  in  controTersy  (8  Pac*  Law  J.  39),  a  hearing  in 
bank  was  granted,  and  Held,  by  the  Court  in  bank,  that  aa  to  the  snm 
of  $1^66,  the  eyidence  failed  to  show  that  there  was  any  gift  thereof. 

Appeal  from  Sixth  District  Court,  Sacramento  Oounty. 

Durilap  dk  WkUe,  for  appellant. 

Haymond  dt  AUeyi,  and  Tubbs  dk  Obfe,  for  respondent. 

By  the  Court  : 

We  are  of  the  opinion  that  the  evidence  fails  to  show  that 
there  was  any  gift  from  the  deceased  Mrs.  Morgan  to  the 
defendant  Croly  of  the  $966. 

Jud^ent  and  order  reversed  and  cause  remanded  for  a 
new  trial. 

DISSENTING  OPINION. 

We  dissent.  It  is  clear  to  us  that  A  may  deliver  to  B 
personal  property  with  instructions  that  6  deliver  the  same 
to  C,  and  if  such  delivery  to  B  is  with  the  intention  on  the 
part  of  A  to  pass  the  title  to  B,  so  as  to  make  it  a  gift,  it  is 
good,  even  though  B  does  not  deliver  the  property  to  C 
until  after  the  death  of  A.  if  Mrs.  Morgan  delivered  to  the 
defendant  the  $2,548  for  which  this  suit  was  brought,  with 
instructions  to  deliver  portions  thereof  to  parties  named  by 
her  (the  aggregate  of  the  portions  not,  however,  amounting 
to  the  full  amount),  and  if,  at  the  time  of  such  delivery,  she 
intended  that  the  title  to  the  money  should  pass  from  her, 
the  gift  was  complete  as  soon  as  the  defendant  had  posses- 
sion of  the  money.  The  findings  of  the  Court  below  can  be 
sustained  upon  the  theory  that  Mrs.  Morgan  intended  that 
so  much  of  the  money  as  she  did  not  direct  to  be  paid  to 
the  other  persons  named  should  be  retained  by  the  defend- 
ant. The  Judge  of  the  Court  below  must  have  believed  such 
to  have  been  her  intention;  and  there  is  some  evidence  upon 
which  to  base  such  belief.  .  The  written  reply  of  the  defend- 
ant to  the  demand  of  plaintiff  for  the  money  does  not  neces- 
sarily negative  an  idea  of  a  gift;  it  is  merely  a  statement  of 
the  facts:    '^  Previous  to  her  death  she  gave  me  the  sum  of 
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$2,548,  $1,582  of  which  has  been  paid  out  according  to  her 
directions  previously  given.  A  balance  of  $966  still  remains 
in  the  Odd-Fellows'  Savings  and  Commercial  Bank,  less  ten 
per  cent,  which  I  have  drawn,  and  for  which  Mrs.  Morgan 
gave  me  no  directions  as  to  the  disposition." 

Myrick,  J.,  Sharpstein,  J.,  McKee,  J. 


In  Bane. 


LFiled  March  7,  1882.] 
No.  7755. 
PEOPLE,  Eespondent,  vs.  MAETIN,  Appellant. 

LiCBusB  Tax — Constitution  —  PoLrncAL  Code — ^Municipalities — Taxbs. 
Section  3360  of  the  Political  Code  relating  to  the  collection  of  county 
license  taxes  was  abrogated  by  Tirtue  of  Section  12  of  Article  Zl  of 
the  present  Constitution.  The  word  <*  taxes,"  as  used  in  such  sec- 
tion, includes  license  taxes. 

Beyenus — License  Fees.  Where  license  fees  are  imposed  for  the  pnrpodes 
of  revenue,  they  are,  in  effect,  taxes. 

Id. — Id. — Pbofebtt— Inhabitants.  Section  12  of  Article  XI  of  the  Consti- 
tution is  not  limited  to  taxes  upon  property:  for  by  its  express 
language  the  Legislature  is  prohibited  from  imposing  taxes  upon  the 
inhabitants  of  counties,  etc.,  as  well  as  upon  their  other  property  for 
county  purposes. 

Id. — Id. — Poweb  of  LegisiiAtubb — Taxation  fob  County  Pubposes.  The 
power  to  impose  taxes  for  county  purposes  does  not  lie  with  the 
Legislature.  Such  power  is  exercised  by  general  laws,  Testing  in  the 
corporate  authorities  of  counties,  power  to  assess  and  collect  taxes  for 
those  purposes. 

Appeal  from  Superior  Court,  Santa  Cruz  County. 

Lee  and  Goldsby,  for  appellant* 
Storey,  for  respondent. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

This  action  was  commenced  under  and  by  virtue  of  Sec- 
tion 3360  of  the  Political  Code  to  recover  the  amount  of  a 
license  tax  claimed  to  be  due  from  the  defendant  by  reason 
of  his  carrying  on  the  business  of  selling  goods,  wares,  and 
merchandise  at  a  fixed  place  of  business  in  the  county  of 
Santa  Cruz.  The  section  of  the  Code  mentioned  is  one  of 
a  number  of  sections  relating  to  licenses,  enacted  prior  to  the 
adoption  of  the  present  Constitution,  by  which  tne  Legisla- 
ture imposed  upon  those  who  should  engage  ill  certain  kinds 
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of  bnsmess  and  occupations  in  the  statute  enumerated  a  cer- 
tain KoeniM^  tax  for  the  privilege  of  so  engaging.  Such  ex- 
actions are  hj  the  statute  recpiired  to  be  collected  (by  suit, 
if  necessary,  in  the  name  of  the  people  of  the  State)  dj  the 
Tax  Collector  of  the  county  in  which  the  party  on  whom  it  is 
iiDDosed  desires  to  engage  in  the.  business  or  occupation, 
ana  when  collected,  to  be  paid  by  the  Tax  Collector  into 
the  County  Treasury  for  the  use  of  the  County  General 
Pnnd. 

By  Section  12  of  Article  XI  of  the  present  Constitution  it 
is  declared:  "The  Legislature  shall  have  no  power  tp  im- 
pose taxes  upon  counties,  cities,  towns,  or  other  public 
or  municipal  corporations,  or  upon  the  inhabitants  or 
property  thereof,  for  county,  city,  town,  or  other  municipal 
pnrposes,  but  may,  by  general  laws,  .vest  in  the  corporate 
authorities  thereof  the  power  to  assess  and  collect  taxes  for 
SQch  purposes." 

The  important  question  in  the  case  is,  whether  or  not  the 
word  "  taxes"  as  used  in  this  section  of  the  Constitution  in- 
clude license  taxes;  for,  if  it  does,  the  provisions  of  the 
Political  Code  -imposing  and  providing  for  the  collection  of 
the  license  tax  here  in  question,  are  clearly  inconsistent  with 
this  section  of  the  Constitution,  and  therefore  inoperative 
by  virtue  of  Section  1  of  Article  XXII  of  the  same  instru- 
ment. 

That  the  license  fees  imposed  by  the  provisions  of  the 
Political  Code  were  so  imposed  mainly,  if  not  solely,  for  the 
pnrposes  of  revenue,  does  not  admit  of  doubt;  and  where 
that  is  the  case,  they  are,  in  effect,  taxes.  (Cooley  on  Taxa- 
tion, pages  396-7;  2  Dillon  on  Mun.  Corp.,  Sec.  768.)  In- 
deed, the  statute  itself  designates  the  charges  as  a  license 
tax.    (Political  Code,  Sec.  3359.) 

But  are  they  ''taxes  "  within  the  meaning  of  Section  12  of 
Article  XI  of  the  Constitution  ?  We  are  of  the  opinion  that 
they  are.  It  is  clear  that  that  section  is  not  limited  to 
taxes  upon  fyroperty;  for  by  its  express  language  the  Legisla- 
ture is  prohibited  from  imposing  taxes  upon  the  inkabitanta 
of  counties,  cities,  towns,  or  other  public  or  municipal  cor- 
porations, as  well  as  upon  their  property  for  county,  city, 
town,  or  other  municipal  purposes.  The  defendant  is  an 
inhabitant  of  the  county  of  Santa  Cruz,  engaged  in  the  busi- 
ness of  selling  goods,  wares,  and  merchandise.  The  tax  im- 
posed upon  him,  and  which  it  is  proposed  to  collect,  was 
nndoubtedlv  imposed  for  county  purposes;  for,  as  already 
observed,  the  statute  authorizing  it,  required  the  tax  when 
collected  to  be  paid  into  the  County  Treasury  for  the  use  of 
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the  County  Gteneral  Fund.  The  power  to  impose  such  taxes 
for  such  purposes,  in  our  opinion,  no  longer  remains  witii 
the  Legislature;  but  the  Constitution  expressly  gives  it-  the 
power,  by  general  laws,  to  vest  in  the  corporate  authorities 
of  the  counties,  cities,  towns,  or  other  public  or  municipal 
corporations,  the  power  to  assess  and  collect  taxes  for  those 
purposes. 

The  taking  of  the  power  to  impose  such  taxes  from  the 
Legislature  and  vesting  it  in  the  local  authorities,  is  but 
another  of  the  many  evidences  to  be  found  in  the  new  Con- 
stitution of  the  intention  to  bring  matters  of  a  local  concern 
home  to  the  people. 

Judgment  and  order  reversed. 

We  concur:  McKinstry,  J.,  Morrison,  0.  J.,  Thornton,  J., 
Myrick,  J.,  Sharpstein,  J. 

DISSENTING  OPINION. 

I  dissent.  I  think  the  legislation  which  is  called  in  ques- 
tion is  not  obnoxious  to  the  constitutional  provisions  referred 
to  in  the  prevailing  opinion.  The  law  was  passed  in  exer- 
cise of  the  police  power,  for  the  purpose  of  regulating  cer- 
tain kinds  of  business  and  occupations  in  any  town,  city,  or 
particular  locality,  in  any  county  of  the  State.  It  requires 
of  any  one  who  wishes  to  engage  in  such  business  or  occupa- 
tions to  procure  a  license  from  the  Tax  Collector  of  the 
county;  and  it  declares  that  if  any  one  carries  on,  or  attempts 
to  carry  on,  such  business  without  first  procuring  a  license 
therefor,  he  shall  be  amenable  to  an  action  for  the  recovery 
of  the  license  tax,  with  costs,  etc.  (Sees.  3359,  3360,  Political 
Code.)  The  license  authorized  by  the  law  is  obtainable 
upon  payment  of  a  fee  fixed  for  that  purpose.  The  fee  is 
called  a  **  license  tax,"  which,  when  paid,  is  turned  into  the 
County  Treasury.  As  a  fee  it  is  not  a  tax  imposed  upon  the 
person,  or  the  property,  or  the  business  of  the  payor.  No  as- 
sessment is  made  upon  the  property  or  the  business,  or  the 
person  of  him  who  carries  on,  or  attempts  to  carry  on  a 
business  without  procuring  a  license.  The  fee  is  simply  an 
exaction,  for  the  purpose  of  securing  a  right  and  he  who 
seeks  to  avail  himself  of  the  right  must  complv  with  the  cor- 
responding dutjr  attached  to  it  by  payment  of  the  fee  to  the 
authorities  of  the  county,  city,  or  town.  The  fact  that  the 
fee  is  paid  into  the  County  Treasury  does  not  make  it  a 
revenue  tax.  It  is  revenue  only  so  far  as  to  pay  the  ex- 
penses of  the  county,  city,  or  town,  for  issuing  the  licenses 
and  supervising  the  business.  MoE^,  J. 
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In  Bane. 


•     .  [FUed  March  2,  1882.] 

No.  10,674. 

THE  PEOPLE  OF  THE  STATE  OF  CALIFORNIA, 

Bespondent, 
vs. 

FRANK  P.  MORROW.  Appellant. 

Cdcdhbta^tzaij  Etidkmcb — Inbtbuction— Laboxmt.  The  Court,  npon  the 
trial  of  the  defendant  for  larceny,  instructed  the  jury  in  effect  that 
there  is  nothing  in  the  nature  of  circumstantial  evidence  that  renders 
it  any  less  reliable  than  other  classes  of  eyidence.    SM,  proper. 

DmHDANT  AS  A  WITNESS — Gbucinal  Law.  It  is  not  erroneous  for  the  Oourt 
to  call  particular  attention  of  the  jury  to  the  defendant's  testimony. 
Defendant  in  a  criminal  case  occupies  a  relation  to  the  case  different 
from  that  occupied  by  other  witnesses. 


Appeal  from  Superior  Court,  Napa  County. 

Clara  S.  FoUiy  for  appellant. 
JMcmey^General  Hart,  for  respondent. 

MoHBisoN,  C.  J.»  delivered  tlie  opinion  of  tlie  Court: 

I  The  appellant  was  convicted  in  the  Court  below  of  the 

crime  of  grand  larceny,  and  on  the  argument  of  the  appeal 

i         to  this  Court,  two  points  were  relied  on  as  grounds  for  the 
reversal  of  the  judgment  of  the  Superior  Court. 

I  1.    On  the  trial  the  Court  gave  the  jury  the  following  in- 

'  strnction. 

''There  are  two  classes  of  evidence  recognized  and  ad- 

'  mitted  in  Courts  of  justice,  upon  either  of  which  juries  may 

lawfully  find  an  accused  guilty  of  crime.  One  is  direct  or 
positive  testimony  of  an  eye-witness  to  the  commission  of  the 
crime,  and  the  other  is  proof  by  testimony  of  a  chain  of 
circumstances  pointing  sufficiently  strong  to  the  commission 
of  the  crime  by  the  defendant,  and  which  is  known  as  cir- 

I  cumstantial  evidence.     Such  evidence  may  consist  of  admis- 

sions by  the  defendant,  plans  laid  for  the  commission  of  the 
crime,  such  as  putting  nimself  in  position  to  commit  it;  in 
short,  any  acts,  declarations,  or  circumstances  admitted  in 
eyidence  tending  to  connect  the  defendant  with  the  commis- 
sion of  the  crime.  There  is  nothing  in  the  nature  of  circum- 
stantial evidence  that  renders  it  any  less  reliable  than  other 
classes  of  evidence.  A  man  may  as  well  swear  falsely  to  an 
absolute  knowledge  of  the  facts  as  to  a  number  of  facts  from 
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which,  if  true,  the  facts  on  which  the  guilt  or  innocence  de- 
pends, must  inevitably  follow. 

''No  human  testimony  is  superior  to  possible  doybt, 
and  all  that  is  required,  if  under  the  foregoing  rules  the  tes- 
timony is  sufficient  to  convince  you,  as  reasonable  men,  to  a 
moral  certainty  and  beyond  a  reasonable  doubt,  that  the  de- 
fendant committed  the  act  charged  in  the  information,  then 
I  charge  you  it  is  your  duty  to  convict." 

It  i«  claimed  that  the  foregoing  instruction  was  erroneous, 
because,  in  the  very  nature  of  things,  there  is  an  inher- 
ent difference  between  direct  and  positive  evidence,  and  cir- 
cumstantial evidence. 

Speaking  upon  this  subject,  an  eminent  writer  upon  the 
law  of  evidence  says:  ''Circumstantial  evidence  is  of  two 
kinds,  namely,  certain,  or  that  from  which  the  conclusion  in 
question  necessarily  follows,  and  uncertain^  or  that  from 
which  the  conclusion  does  not  necessarily  follow,  but  is  prob- 
able  only,  and  is  obtained  by  process  of  reasoning.  Thus, 
if  the  body  of  a  person  of  mature  age  is  found  dead,  with  a 
recent  mortal  wound,  and  the  mark  of  a  bloody  left  hand  is 
upon  the  left  arm  it  may  be  well  concluded  that  the  person 
once  lived,  and  that  another  person  was  present  at  or  since 
the  wound  was  inflicted.  So  far  the  conclusion  is  certain,  and 
the  jury  would  be  bound  by  their  oaths  to  find  accordingly. 
^  *  *  *  In  civil  cases,  it  is 'sufficient  if  the  evidence, 
on  the  whole,  agrees  with  and  supports  the  hypothesis  which 
it  is  adduced  to  prove;  but  in  criminal  cases  it  must  exclude 
every  other  hypothesis  but  that  of  the  guilt  of  the  party.  In 
both  cases  a  verdict  may  well  be  founded  on  circumstances 
alone ;  and  these  often  lead  to  a  conclusion  more  satisfactory  thskn 
direct  evidence  can  produce." 

In  the  case  of  the  Oonvmonwealth  vs.  Webster,  5  Cush.  295, 
Chief  Justice  Shaw  uses  the  following  language : 

"  The  distinction  between  direct  and  circumstantial  evi- 
dence is  this :  Direct  or  positive  evidence  is  when  a  witness 
can  be  called  to  testify  to  the  precise  fact  which  is  the  sub- 
ject of  the  issue  on  trial;  that  is,  in  a  case  of  homicide,  that 
the  party  accused  did  cause  the  death  of  the  deceased. 
Whatever  may  be  the  kind  or  force  of  the  evidence,  this  is 
the  fact  to  be  proved.  But  suppose  no  person  was  present 
on  the  occasion  of  the  death,  and  of  course  that  no  one  can 
be  called  to  testify  to  it,  is  it  wholly  unsusceptible  of  legal 
proof  ?  Experience  has  shown  that  circumstamtial*  evidence 
may  be  offered  in  such  a  case;  that  is,  that  a  body  of  facts 
may  be  proved  of  so  conclusive  a  character  as  to  warrant  a 
firm  belief  of  the  fact,  quite  as  strong  and  certain  as  that  on 
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which  discreet  men  are  accustomed  to  act  in  relation  to  tlieir 
most  important  concerns.  It  would  be  injurious  to  the  best 
intefests  of  society  if  such  proof  could  not  avail  in  judicial 
proceedings.  If  it  was  necessary  always  to  have  positive 
6?idence,  how  many  criminal  acts  committed  in  the  com- 
mnnity,  destructive  of  its  peace  and  subversive  of  its  order 
and  security,  would  go  wholly  undetected  and  unpunished  ? 

"The  necessity,  therefore,  of  resorting  to  circumstantial 
eyidence,  if  it  is  a  safe  and  reliable  proceeding,  is  obvious 
and  absolute.  Grimes  are  secret.  Most  men,  conscious  of 
criminal  purposes,  and  about  the  execution  of  criminal  acts, 
seek  the  security  of  secrecy  and  darkness.  It  is,  therefore, 
necessary  to  use  all  other  modes  of  evidence  besides  that  of 
direct  testimony,  provided  such  proofs  may  be  relied  on  as 
leading  to  safe  and  satisfactory  contusions;  and,  thanks  to 
a  beneficent  Providence,  the  laws  of  nature  and  the  relations 
of  things  to  each  other  are  so  linked  and  combined  together, 
that  a  medium  of  proof  is  often  thereby  furnished,  Jeadin^ 
to  inferences  and  condvMons  as  strong  as  those  arising  from  di- 
rect testimony, 

''On  this  subject  I  wiU  once  more  ask  attention  to  a  re- 
mark in  the  work  already  cited — '  Eckst's  Pleas  of  the  Crown' 
(Ch.  5,  Sec.  11) :  '  Perhaps,'  he  says,  '  strong  circumstantial 
evidence,  in  cases  of  crimes  like  this,  committed  for  the  most 
part  in  secret,  is  the  most  satisfactory  of  any  from  whence 
to  draw  the  conclusion  of  ^uilt;  for  men  may  be  seduced  to 
perjury  by  many  base  motives,  to  which  the  secret  nature  of 
theoTOusemay  sometimes  afford  a  temptation;  but  it  can 
scarcely  happen  that  many  circumstances,  especially  if  they 
be  such  over  which  the  accuser  could  have  no  control,  form- 
ing together  the  links  of  a  transaction,  should  all  unfortu- 
nately occur  to  fix  the  presumption  of  guilt  on  an  individual, 
and  yet  such  a  conclusion  be  erroneous.' " 

The  case  of  the  People  vs.  VidetOy  1  Parker's  Criminal  Be- 
ports,  603,  is  to  the  same  effect,  and  it  is  there  said  that  ''cir- 
cumstantial evidence  is  admissible  both  in  civil  and  criminal 
cases,  and  in  prosecutions  for  some  of  the  worst  species  of 
crimes  is  often  the  most  satisfactory  and  convincing  that  can 
be  produced. " 

The  remarks  of  Mr.  Justice  Park,  in  his  charge  to  the 
jury  in  the  case  of  The  King  vs.  John  Thurtell,  are  cited 
witti  approval  in  the  case  of  People  vs.  Gronin,  34  Cal.  203, 
and  are  very  forcible.  He  said:  "The  eye  of  Omniscience 
can  alone  see  the  truth  in  all  cases;  circumstantial  evidence 
is  there  out  of  the  question;  but  clothed  as  we  are  with  the 
infirmities  of  human  nature,  how  are  we  to  get  at  the  truth 
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witliont  a  concatenation  of  circumstances  ?  Though  in  hu- 
man judicature,  imperfect  as  it  must  necessarily  be,  it  some- 
times happens,  pernaps  in  the  course  of  one  hundred  years, 
that  in  a  few  solitary  instances,  owing  to  the  minute  and 
curious  circumstances  which  sometimes  envelop  human 
transactions,  error  has  been  committed  from  a  reliance  on 
circumstantial  evidence;  yet  this  species  of  evidence,  in  the 
opinion  of  all  those  who  are  most  conversant  with  the  ad- 
ministration of  justice  and  most  skilled  in  judicial  proceed- 
ings, is  much  more  satisfactory  than  the  testimony  of  a 
single  individual  who  swears  he  has  seen  a  fact  committed." 

"  Chief  Justice  Gibson  charging  a  jury  in  a  capital  case, 
said,  that,  ''circumstantial  evidence  is,  in  the  a&8^rac^,  nearly, 
though  perhaps  not  altogether^  as  strong  as  positive  evi- 
dence; in  the  concrete  it  may  be  infinitely  stronger."  (Com. 
vs.  Hosmer,  4  Barr.  269.)  And  Chief  Justice  Whitman  of 
Maine,  in  the  case  of  State  vs.  Ihomas,  6  Law  Bep.  54^  said, 
that  *' circumstantial  evidence  is  often  stronger  and  more 
satisfactory  than  direct,  because  it  is  not  liable  to  delusion 
or  fraud." 

It  is  unnecessary  to  add  any  more  authorities  in  support 
of  the  instructions  complained  of.  Li  our  opinion  it  con- 
tained a  correct  statement  of  the  law,  and  was  free  from 
legal  exceptions. 

2.  The  second  point  is  made  upon  the  following  instruc- 
tion, which  it  is  claimed,  on  behalf  of  defendant,  was  erron- 
eous : 

''The  defendant  has  offered  himself  as  witness,  on  his 
own  behalf,  on  this  trial,  and  in  considering  the  weight  and 
effect  to  be  given  his  evidence,  in  addition  to  noticing  his 
manner  and  probability  of  his  statements,  taken  in  connec- 
tion with  the  evidence  in  the  cause,  you  should  consider  his 
relations  and  situation  under  which  he  gives  his  testimony, 
the  consequences  to  him  relating  from  the  results  of  this  trial, 
and  the  inducements  and  ati^iilfiAMM^which  would  ordinarily 
influence  a  person  in  his  situation.  You  should  carefully 
determine  the  amount  of  credibility  to  which  his  evidence  is 
entitled,  if  convincing  and  carrying  with  it  a  belief  in  its 
truth,  to  act  upon  it;  if  not,  you  nave  a  right  to  reject  it." 

The  foregoing  instruction  was  copied  from  an  instruction 
given  in  the  case  of  People  vs.  Gronin,  supra,  and  the  Su- 
preme Court,  in  the  Cronin  case,  held  it  to  be  correct.  Li 
that  case  the  same  objection  was  made  to  the  instruction 
that  is  made  here.  There  it  was  contended  that  the  Judge 
made  an  assault  upon  the  defendant's  evidence,  singling  it 
out  and  making  it  figure  as  a  pointed  and  prominent  part  of 
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the  charge.  (See  also  People  ys.  Nichols,  7  Pac.  G.  L.  J. 
436.) 

Tke  defendant^  in  a  criminal  case,  testifying  in  his  own 
behalf,  occupies  a  relation  to  the  case  different  from  that 
oocnpied  by  any  other  witness.  It  is  only  by  virtue  of  a 
provision  of  the  Code  that  he  is  permitted  to  testify  at  all, 
and  it  is  manifest  that  he  labors  nnder  the  str6ngest  tempta- 
tion to  which  any  wijiness  coold  be  subjected.  It  is  not 
error,  therefore,  for  the  Court  to  caU  the  attention  of  the 
jmy  to  that  circumstance,  and  we  see  no  error  in  the  in- 
strnction  complained  of.  The  case  of  People  vs.  Cronin  was 
determined  nearly  fifteen  years  ago,  and,  in  respect  to  the 
point  now  being  considered,  its  authority  has  not  been 
shaken  by  any  subsequent  decision.  We  see  no  reason  to 
disturb  it  now. 

The  judgment  is  affirmed. 

We  concur:  Boss,  J.,  Myrick,  J.,  Thornton,  J. 


DISSENTING  OPINIONS. 

^  I  dissent.  The  Code  provides  that  on  all  proper  occa- 
sions the  jury  shall  be  instructed:  ''That  their  power  of 
judging  of  the  effect  of  evidence  is  not  arbitrary,  but  to  be 
exercised  with  legal  discretion  and  in  subordination  to  the 
rules  of  evidence."    (C.  C.  P.  2061.) 

I  know  of  no  rule  of  evidence  by  which  a  jury  would  be 
authorized  to  reject  the  evidence  of  a  witness  because  it  was 
not  convincing,  and  did  not  carry  with  it  a  belief  in  its 
truth.  If  convinced  that  it  was  untrue,  the  right  to  reject  it 
would  be  clear.  But  there  is  a  substantial  difference  be- 
tween evidence  that  fails  to  convince  and  to  carry  with  it  a 
belief  in  its  truth  and  that  which  carries  with  it  a  belief  in  its 
falsity.  If  satisfied  that  it  was[f alse,  the  jury  might  properly 
reject  it.  Otherwise  it  should*^have  been  considered  in  con- 
nection with  the  other  evidence.  If  the  evidence  of  the  de- 
fendant was  favorable  to  himself,  and  convincing,  and  car- 
ried with  it  a  belief  in  its  truth,  no  other  evidence  would 
have  been  required  to  establish  his  innocence.  I  do  not 
diink  that  any  witness  is  required  to  inspire  in  the  minds  of 
the  jury  such  implicit  confidence  in  the  accuracy  of  his  evi- 
dence as  this  instruction  requires  in  order  to  have  it  consid- 
ered in  connection  with  the  other  evidence  in  the  case.  The 
jory  had  no  more  right  to  reject  the  evidence  of  the  defend- 
ant on  that  ground  than  it  would  have  to  reject  the  evidence 
of  any  other  witness  on  that  ground.    The  law  does  not  re- 
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• 
qnire  that  a  defendant's  evidence  shall  be  more  convincing 
tnan  that  of  any  other  witness  to  entitle  it  to  consideration. 
The  other  instruction,  though  less  objectionable  than  the 
one  which  I  have  noticed,  was,  I  think,  more  likely  to  mis- 
lead than  to  aid  the  jury  in  any  attempt  it  might  make  to 
distinguish  between  the  two  classes  of  evidence  referred  to. 
I  therefore  think  that  the  judgment  should  be  reversed. 

Shabpstein,  J. 

I  dissent.  Although  the  last  instruction,  as  set  forth  in 
the  prevailing  opinion,  has  been  approved  in  the  case  of 
People  vs.  Cronin,  it  is,  in  my  judgment,  not  law. 

In  the  ca^e  in  hand,  the  defendant  had  testified  in  his  own 
behalf;  and  the  jury  were  told,  substantially,  not  to  act 
upon  his  testimony,  unless  it  was  convincing  and  carried 
with  it  a  belief  in  its  truth.  Such  an  instruction  as  to  the 
testimony  of  any  other  witness  would  not  be  upheld,  and 
yet  a  defendant  as  a  witness  in  his  own  behalf  is  entitled  to 
the  same  right  as  any  other  witness  to  have  his  testimony 
weighed  and  considered  by  the  jury  in  connection  with  the 
facts  and  circumstances  of  the  case.  To  tell  a  jury  that 
they  are  not  to  act  at  all  upon  the  testimony  of  a  witness, 
unless  it  produces  conviction  in  their  minds,  is  to  take  away 
from  them  all  discretion  of  judging  whether  part  of  the  tes- 
timony may  be  true  and  part  of  it  untrue,  or  now  far  any  of 
it  may  be  corroborated  by  any  other  testimony,  or  by  the 
facts  and  circumstances  of  the  case. 

^  Of  course,  if  the  defendant's  testimony  or,  indeed,  the  tes- 
timony of  any  other  witness,  satisfies  the  minds  of  the  jurors 
of  its  truth,  that  would  be  conclusive  of  the  facts  established 
by  it.  Being  convincing,  the  jurors  are  bound  by  it.  But 
it  may  be  less  than  convincing,  and  yet  not  absolutely  false. 
It  may  be  true  in  part  and  untrue  in  part.  Some  of  it  may 
be  corroborated  by  the  testimony  of  other  credible  wit- 
nesses, or  b^  some  of  the  facts  and  circumstances  developed 
by  their  testimony.  If  so  a  jury  would  have  no  right  to  dis- 
regard the  testimony.  A  jury  is  not  bound  to  take  the  whole 
of  the  testimony  of  any  witness.  His  statement  may  not  be 
convincing;  that  is  rarely  attainable  in  judicial  proceedings. 
But  it  is  the  duty  of  the  jury  to  weigh  the  testimony,  ana  if 
any  part  of  it  is  corroborated  by  other  credible  witnesses  it 
is  entitled  to  due  consideration  in  connection  with  the  pro- 
babilities of  the  case.  Otherwise  the  privilege  of  being 
sworn  as  a  witness  in  his  own  behalf  is,  to  a  defendant,  a 
mockery.  McKee,  J. 
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Depabtment  No.  2. 


[Filed  March  1,  1882.] 

No.  8118. 

J.  F.  CUNNINGHAM,  Petitioneb, 

YS. 

J.  W.  SHANKLIN,  Bespondent. 

LoD  Law — Oohtbst — ^Effiot  ot  Judomsnt  of  Ooubt  upon  Gontbst  Re* 
FBBBKD.  After  a  judgment  has  been  rendered  by  the  Superior  Ooort 
following  the  reference  thereto  of  a  contest  to  purchase  land  from  the 
State,  the  SorTey or- General  is  bound  to  obey  such  jugdment.  Suoh 
officer  has  no  power  to  entertain  another  application  to  purchase 
pending  such  action  or  subsequent  to  the  rendition  of  judgment  in 
faTor  of  a  contestant,  and  make  a  second  reference  of  the  contest  to 
the  Courts  for  adjudication. 

Id. — ^Ii>. — MAin>AMns — SuBTETOB-GsNEiiAii.  In  such  case  mandamus  will 
issue  to  compel  the  Surveyor-General  to  take  the  necessary  steps  to 
issue  to  the  successful  contestant  a  patent. 

J.  B,  McKune^  for  petitioner. 

Aitomey-Gkneral  Hart,  Oarber  Thornton  dh  Bishop,  for  re- 
spondent. 

MoBBisoN,  C.  J.,  delivered  the  opinion  of  the  Court: 

This  case  is  brought  before  us  on  an  agreed  statement  of 
facts,  from  which  it  appears  that  contests  have  arisen  in  the 
office  of  the  Sorveyor-General,  between  the  plaintiff  and 
other  parties,  respecting  their  rights  to  purchase  certain 
lands  belonging  to  the  State  the  same  was  referred  to  the 
District  Court  of  the  Twentieth  Judicial  District  for  deter- 
mination, under  Sections  3414,  3415,  3416  of  the  Political 
Code.  Li  pursuance  of  the  order  of  reference,  the  plaintiff 
commenced  actions  in  said  District  Court  for  the  purpose  of 
having  such  conflictinff  claims  determined,  and  such  pro- 
eeedinffs  were  had  in  them  that,  on  the  first  day  of  August, 
1874,  tae  Court  entered  its  judgment  in  one  of  the  cases, 
wherebvit  was  ''ordered,  adjudged,  and  decreed,  that  the 
said  John  F.  Cunningham  is  entitled  to  purchase  said  land, 
and  to  have  his  application  described  in  his  complaint  for 
Que  purchase  of  said  land  approved.  *  *  *  That  his 
location  thereof  be  approved,  and  directing  the  Surveyor- 
Gtoneral  of  said  State,  '*  upon  the  filing  in  his  office  of  a  copy 
of  said  decree  duly  certified,  to  approve  the  said  application 
and  location  of  said  Cunningham,  and  to  issue  to  him  a 
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a  certificate  thereof,"  etc.  On  the  fifteenth  day  of  Febru- 
ary, 1875,  judgments  were  entered  in  the  other  cases  to  the 
same  effect.  On  the  fourteenth  day  of  August,  1878,*  one  J. 
S.  Manley  filed  an  application  for  the  same  land,  and  on  the 
twenty-sixth  day  of  August,  1881,  he  made  a  demand  that 
the  contest  between  Cunningham  and  himself  be  referred 
to  the  proper  Court  for  trial.  On  the  thiriy-first  day  of 
Auffust,  18ol,  the  Surveyor-General  and  ex-offixAo  Begister 
of  me  State  Land  Office  made  an  order  referring  said  contest 
to  the  Superior  Court  of  Santa  Cruz  County  for  trial.  These 
are  the  substantial  and  material  facts  presented  by  the 
agreed  statement,  and  the  following  are  the  questions  which 
are  submitted  to  us  for  decision: 

"  1.  Whether  the  case  of  Cunningham  vs.  Orou?fey,«above 
mentioned,  is  a  proceeding  in  rem^  giving  the  said  Cunning- 
ham a  right  to  purchase  said  land  absolutely? 

2.  Are  the  State  and  the  officers  thereof  estopped  from 
selling  the  same  land  to  an  applicant  who  filed  his  claim 
pending  the  said  action  or  subseauent  thereto  ? 

3.  Was  the  Surveyor-General  authorized  by  law  to  re- 
ceive the  application  of  said  Manley  et  al.,  and  did  the  re- 
ception ana  filing  of  said  application  create  such  a  contest 
in  the  office  of  the  Survevor-General  or  Begister  of  the 
State  Land  Office,  as  would  authorize  said  officers  to  refer 
the  parties  to  Court  to  litigate  their  respective  claims,  be- 
fore Cunningham  would  be  entitled  to  his  patent  under  Sec- 
tion 1519  of  the  Political  Code  ? 

4.  Is  the  judgment  in  Cunningham  vs.  Crowley  an  estoppel 
against  proceedings  to  sell  to  Manley  ? 

5.  Finally,  is  Cunningham  entitled  to  his  writ  of  mandate 
against  said  Shanklin  to  compel  him  to  take  the  necessary 
stops  to  issue  to  him  a  patent,  notwithstanding  the  Sur- 
veyor-General has  certified  that  a  contest  exists  between 
Cunningham  and  Manley,  and  has  referred  the  same  to 
Court? 

By  Section  3416  of  the  Political  Code  it  is  provided  that 
''upon  filing  with  the  Surveyor-General  or  Begibter,  as  the 
case  may  be,  a  copy  of  the  judgment  of  the  Court,  that  ofiSi- 
cer  must  approve' the  survey  or  location,  or  issue  the  certifi- 
cate of  purchase  or  other  evidence  of  title  in  accordance 
with  the  judgment." 

Was  the  action  a  proceeding  in  rem,  ?  *'In  rem  is  a  tech- 
nical term  used  to  designato  proceeding  or  actions  insti- 
tutod  against  the  thing,  in  contradistinction  to  personal  ac- 
tions, which  are  said  to  be  in  personam.  Proceedings  in  rem 
include  not  only  those  instituted  to  obtain  decrees  or  judg- 
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ments  against  property  as  forfeited  in  the  Admiralty  or  the 
English  Exchequer,  or  as  prize,  but  also  suits  against  prop- 
er^ to  enforce  a  lien  or  privilege  in  the  Admiralty  Courts, 
ana  suits  to  obtain  the  sentence,  judgment  or  decree  of 
other  Courts  upon  the  personal  status  or  relations  of  the 
y,  such  as  marriage,  divorce,  bastardy,  settlement,  or  the 
."  (1  Bouvier's  Xiw  Dictionary,  693.)  Decisions  in 
s&ch  eases  are  ''binding  and  conclusive,  not  only  upon  the 
parties  actually  litigating  in  the  cases,  but  upon  all  others. 
*  *  *  Every  one  who  can  possibly  be  sdfected  by  the 
decision  has  a  right  to  appear  and  assert  his  own  rights,  by 
becoming  an  actual  party  to  the  proceedings, "  etc.  (1 
Greenleaf  on  Evidence,  Sec.  525.)  We  are  not  prepared  to 
say  that  the  proceedings  under  the  statute  in  question  is  a 
proceeding  in  rem,  although  it  may  bear  some  resemblance 
to  such  a  proceeding. 

But  are  the  officers  of  the  State  estopped  thereby  from 
selling  the  same  land  to  an  anplicant  who  filed  his  claim 
pending  the  action  brought  to  aetermine  the  contest,  or  sub- 
sequent thereto  ?  This  question  must  be  answered  in  the 
affirmative,  as  it  was  by  the  Court  sitting  in  bank  in  the  case 
of  Langenour  vs.  ShankHrif  7  P.  C.  L.  J .  140.  Mr.  Justice 
Boss,  delivering  the  opinion  of  the  Court,  says:  ''There 
would  be  no  end  to  cases  of  this  character  if,  after  judgment 
had  been  entered  in  an  action  to  determine  the  right  of  con- 
testants to  purchase,  new  parties  can  come  in  to  prevent  the 
enforcement  of  such  judgment.  Section  387  of  tne  Code  of 
Civil  Procedure  does  not  authorize  an  intervention  under 
such  circumstances.  It  having  been  determined  by  the 
Ckmrt  in  the  action  of  Wright  vs.  Langenour  that  the  appli- 
cation of  the  petitioner  for  the  purchase  of  the  land  in  dis- 
pute was  good  and  valid,  and  that  the  application  of  Wright 
therefor  was  invalid,  it  becomes  the  duty  of  the  respondent, 
by  vrtue  of  Section  3416  of  the  Political  Code,  to  approve 
petitioner's  application." 

The  facts  of  that  case  are  similar  to  those  presented  in  the 
case  now  under  consideration,  and  the  principles  announced 
therein  are  decisive  of  the  present  case. 

The  Surveyor-General  was  not,  therefore,  authorized  to 

receive  the  application  of  Manley,  and  thereupon  to  direct  a 

scond  reference  for  a  second  trial.    It  was  his  duty  to  obey 

ie  directions  of  the  Court,  contained  in  the  judgment  upon 

\e  first  contest,  and  therefo're  the  plaintiff  is  entitled  to  a 

rit  of  mandamus. 

Let  the  writ  issue  as  prayed  for. 

We  concur:  Sharpstein,  J.,  Thornton,  J. 
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Department  No.  2. 


[Filed  March,  2,  1882.] 
No.  7829. 

GEANGEE,  Respondent, 
vs. 

ORIGINAL  EMPIRE  MILL  AND  MINING  COMPANY, 

Appellant. 

GOBPOBATION  —  DiBEOrOBS  —  SPECIAL  MsETINO  —  BeSOLUTION — BUBDEN  OF 

Pboof  —  Pbomibsobt  Note — Mobtoage.  Authority  to  ezecnte  the 
note  and  mortgage  in  snit  was  given  at  a  special  meeting  of  the 
Board  of  Directors  ot  defendant.  The  resolution  of  the  Board  stated 
that  written  notice  of  the  meeting  was  served  upon  all  the  directors. 
Held,  the  burden  of  proof  was  upon  the  defendant,  to  show  that  all 
the  directors  had  not  been  served  with  notice  of  the  meeting. 

Id. — ^Notice  ot  Special  Meetino.  It  is  not  necessary  that  the  notice  of  a 
special  meeting  of  the  directors  of  a  corporation  should  state  the  pur- 
pose of  the  meeting.  A  notice  that  the  meeting  will  be  held,  the 
place  where  and  the  time  when  it  is  to  be  held,  is  sufficient. 

OoiisiDEBATiOM — Pabt  Qood  AND  PABT  Bad.  A  uotc  and  mortgage  of  a  cor- 
poration are  not  void  because  a  sum  is  included,  due  from  the  Presi- 
dent of  the  corporation  to  the  payee,  which  can  be  served ;  where  such 
sum  is  capable  of  severance,  the  note  is  valid  as  to  the  balanoe. 

Appeal  from  Superior  Court,  Nevada  County. 

H.  G.  Piatt,  for  appellant. 

Searles,  Nilea  dh  Searles,  for  respondent. 

Thobnton,  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  •  by  defendant  from  a  judgment  in  an 
action  on  a  note  and  mortgage,  for  foreclosure,  etc.,  and 
from  an  order  denying  its  motion  for  a  new  ixial  in  the 
cause. 

The  chief  question  to  be  considered  in  the  cause  relates  to 
the  execution  of  the  note  and  mortgage  sued  on.  Thc^  au- 
thority to  execute  the  note  and  mortgage  was  given  at  a 
special  meeting  of  the  Board  of  Directors  of  the  corporation 
(defendant).  The  resolution  of  the  Board  of  Directors,  as 
put  in  evidence,  states  as  follows : 

'*  Pursuant  to  the  call  of  the  President,  a  special  meeting 
of  the  Board  of  Directors  of  the  Original  Empire  Mill  and 
Mining  Company  was  held  on  Thursday,  January  22,  1880, 
at  the  hour  of  eleven  o'clock  a.  m.,  written  notice  having 
been  served  upon  each  director,  and  there  were  present, 
Wm.  B.  Bourne,  President,  and  Alpheus  Bull  and  J.  B. 
Fargoe,  and  there  were  absent  Bobert  Sherwood  and  Delos 
Lake." 
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With  particular  reference  to  the  note  and  mortgage  sued 
on  a  resolution  was  moved,  seconded  and  adopted  at  the  meet- 
ing, authorizing  the  President  and  Secretary  to  borrow  a 
Boffl  of  money  not  exceeding  ten  thousand  dollars  on  the 
note  or  notes  of  the  company,  secured  by  a  mortgage  or 
mortgages  on  the  company's  property  at  Grass  Valley,  Cali- 
fornia, at  a  rate  of  interest  not  to  exceed  ten  per  cent,  per 
annum.  The  meeting  appears  to  have  been  held  at  the 
office  of  the  company  in  San  Francisco  on  the  twenty-second 
of  January,  1880.  The  note  and  mortgage  above  mentioned 
were  executed  in  the  name  of  the  corporation  by  the  Presi- 
dent and  Secretary,  and  affixing  the  corporate  seal.  This 
was  done  by  virtue  of  the  above  resolution,  and  by  its 
authority. 

It  is  contended  that  there  was  no  authority  to  execute  the 
instruments  in  question  vested  in  the  President  and  Secre- 
tary by  the  above  resolution,  because  the  meeting  at  which 
it  was  passed  was  a  speciial  one,  and  there  was  no  evidence 
that  such  a  notice  of  the  meeting  as  was  required  by  law  (C. 
C.  Sec.-  320),  was  served  on  the  directors. 

This  question  was  presented  in  Sargent  vs.  Webster^  13 
Mete.  4:u7.  In  that  case  the  Board  of  Directors  at  a  meet- 
ing passed  a  vote  authorizing  an  assignment  of  all  its  prop- 
erfy  to  one  of  the  creditors  of  the  corporation,  who  bound 
himself  by  a  counter-bond  to  apply  the  proceeds  of  the  prop- 
erty so  assigned  to  the  payments  of  the  debts  and  obliga- 
tions to  him,  and  to  pay  over  to  the  corporation  any  balance 
that  remained.  There  were  five  directors,  and  three  only 
were  present  at  the  meeting  which  passed  the  resolution  au- 
thoriziDg  the  assignment.  It  was  contended  that  the  assign- 
ment was  not  binding  on  the  corporation  because  it  did  not 
appear  that  notice  of  the  meeting  was  given  to  all  the  direc- 
tors. The  Court,  per  Shaw,  C.  J.,  tnus  disposed  of  the 
point: 

"Another  objection  of  this  same  kind  is,  that  it  does  not 
appear  that  notice  of  the  meeting  was  given  to  all  the  direc- 
tors. But  the  contrary  does  not  appear;  and  it  would  be 
hazardous  to  decide  that  every  vote  passed  by  an  aggregate 
body  is  void,  if  it  do  not  appear  by  the  record  that  all  were 
notified.  We  believe  it  is  not  usiuJ  in  corporate  records  to 
state  how  members  were  notified.  The  presumption  'omnia 
rile  acta'  covers  multitudes  of  defects  in  sucn  cases,  and 
throws  the  burden  upon  those  who  would  deny  the  regu- 
larity of  a  meeting,  for  want  of  due  notice,  to  establish  it  by 
proof."    (13  Mete.  504.) 

But  it  does  not  appear  in  this  case,  from  the  record  of  the 
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meeting,  whicli  differentiates  it  from  Sargent  vs.  Webs^^ 
that  written  notices  had  been  served  on  each  director. 

It  is  urged  that  the  notice  of  the  special  meeting  to  be 
served  on  each  director  most  designate  the  purpose  of  the 
meeting.  To  sustain  this  position,  Section  320^  C.  0.  is 
cited.  We  do  not  so  interpret  the  section  referred  to.  A 
notice  that  the  meeting  will  be  held,  the  place  where,  and 
the  time  when  it  is  to  be  held,  is  sufficient. 

In  Harding  vs.  Vandeivater,  40  Cal.  78,  cited  by  the  appel- 
lant's counsel,  it  did  appear  affirmatively  that  two  of  the 
directors  had  not  been  notified. 

We  are  of  opinion  that  the  action  of  the  Board  was  regu- 
lar and  binding  on  the  corporation. 

It  is  further  contended  that  the  note  and  mortgage  are 
void,  because  five  thousand  dollars  were  borrowed  under  the 
resolution  and  the  note  and  mortgage  included  $1,150  due 
to  the  plaintiff  by  the  President  of  the  corporation.  But 
this  amount  (Il,lo0)  can  be  severed  from  the  amount  for 
which  the  note  and  mortgage  were  given,  and  was  severed 
from  it,  and  disallowed  by  the  Court  oelow.  It  being  sever- 
able, it  did  not  render  the  note  void  as  to  the  whole  amount. 
(C.  C.  Sec.  1599.)    It  was  valid  for  the  bsdance. 

We  find  no  error  in  the  record,  and  the  judgment  and 
order  are  affirmed. 

We  concur:  Morrison,  C.  J.,  Sharpstein,  J. 


In  Bane. 


[FUed  February  28,  1882.] 
No.  10,703. 
PEOPLE,  Respondent,  vs.  LEONG  QUONG,  Appellant. 

Vabiangs — QtBjLUCD  Labcemt — Infobmation.  Defendant  claimed  a  yarianca 
between  an  information  for  grand  larceny  and  the  evidence,  as  to  the 
name  of  the  owner  from  whom  the  property  was  alleged  to  haye  been 
stolen.  The  owner  had  two  names — a  business  name  and  a  personal 
name.  His  personal  name  was  Ynp  Ohin,  and  his  business  name 
Sang  Hop.  In  all  his  business  trans(U!tions,  for  years,  he  had  been 
known  by  his  business  name  only.  The  information  charged  that 
"Sang  Hop  "  was  the  owner  of  the  property.  Htld^  as  the  owner 
was  known  by  the  name  of  Sang  Hop,  that  name  was  sufficient 
whether  he  had  another  name  or  not. 

Id. — Name.  The  name  of  the  owner  of  property  stolen  is  not  a  material 
part  of  the  offense  charged.  It  is  only  required  to  identify  the 
transaction,  so  that  the  defendant  by  proper  plea  may  protect  himself 
against  another  prosecution  for  the  same  offense. 

Id. — BxpuTATioN.  The  owner  of  property  stolen  may  haye  a  name  by  repu- 
tation, and  if  it  is  proyed  that  he  is  better  known  by  that  name  than 
any  other  the  charge  in  the  information  by  that  name  is  sufficient. 
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Appeal  from  Superior  Oourt,  San  Francisco. 

V 

Barry  dh  GaUagher,  for  appellant. 
JUornej/'Oeneral  Hart,  for  respondent. 

MgEee^  J.,  delivered  the  opinion  of  the  Oourt: 

The  appellants  in  this  case  were  convicted  in  the  Court 
below  of  the  crime  of  grand  larceny,  for  stealing  a  horse 
and  wagon,  the  alleged  property  of  one  Sang  Hop.  The 
commission  of  the  offense  was  proved  by  unquestioned  evi- 
dence. No  exception  is  taken  to  the  charge  of  the  Court  to 
^6  juij'  ^^^  ^^  ^  contended  that  the  verdict  is  contrary  to 
law,  because  of  a  variance  between  the  information  and  evi- 
dence as  to  the  name  of  the  injured  party. 

On  the  trial  of  the  case  the  owner  of  the  property  stolen 
testified  that  he  had  two  names — ^a  business  name  and  a 
personal  one.  His  personal  name  was  Yup  Chin,  and  his 
bnsiness  name  Sang  Hop;  and  that  in  all  his  business  trans- 
actions and  dealings,  for  years,  he  has  been  known  by  his 
busbess  name  only. 

The  name  of  a  person  is  the  designation  by  which  he  is 
known.  As,  therefore,  the  owner  of  me  property  was  known 
by  the  name  of  Sang  Hop,  that  name  was  sufficient,  in  legal 
proceedings,  whether  he  had  another  naipe  or  not.  As  is 
said  by  the  Supreme  Court  of  Massachusetts:  ''The  name 
which  was  given  to  a  person  at  the  time  he  was  baptized  is 
to  be  taken  as  ori^nally,  and  presumed  to  continue  his 
name;  but  if  after  his  baptism  he  adopts  and  uses  another 
name  by  which  he  is  subsequently  well  known  in  the  com- 
mnnily  where  he  resides,  prior  to  and  at  the  time  of  the  al- 
leged sale,  it  is  sufficient  if  he  is  described  by  that  name  in 
the  complaint."  (CommonioeaUh  vs.  H-ainoTf  123  Mass.  415.) 
The  name  of  the  owner  of  properly  stolen  is  not  a  ma- 
terial part  of  the  offense  charged.  It  is  only  required  to 
identify  the  transaction,  so  l^at  the  defendant,  by  proper 
plea,  may  protect  himself  against  another  prosecution  for 
the  same  offense.  The  owner  may  have  a  name  by  reputa- 
tion, and  if  it  is  proved  that  he  is  better  known  by  that 
name  than  any  other,  the  charge  in  the  information  by  that 
name  is  sufficient.     (The  State  vs.  Bdl,  65  N.  C.  314.) 

There  was,  therefore,  no  variance  between  the  information 
and  proof  in  the  case  which  affected  any  substantial  right  of 
the  defendant.     {People  vs.  Edwards,  8  rac.  C.  L.  J.  538.) 

<)udgment  and  order  affirmed. 

We  concur:  Morrison,  C.  J.,  Boss,  J.,  Myrick,  J., 
Thornton,  J.,  Sharpstein,  J. 
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Depabtment  No.  2. 


[Filed  March  7,  1882.] 

No.  7794. 

GAFFORD,  Petitioner,  vs.  BUSH,  Respondent. 

MiSDSMEANOB— SUMDAT  LaW — JuBIBDIGTION — JXTSTIOiB'B  OOUBT — PTrniSHMBMl 

— Pbohtbition — Indictbcbnt.  The  petitioner  was  duly  indicted  by 
the  Grand  Jnry  of  the  county  of  Yolo  for  the  crime  of  keeping  open  a 
saloon  on  Sunday,  for  the  purpose  of  transacting  the  business  of  sell- 
ing liquors  and  cigars  therein.  The  indictment  was  returned  into  the 
Superior  Court  of  the  county,  by  which  the  Grand  Jury  was  impaneled, 
and  the  defendant  was  arraigned  thereon  in  said  Court.  He  thereupon 
moved  said  Court  to  set  aside  said  indictment^  on  the  ground  that  it 
was  endorsed  and  presented  to  a  Court  having  no  jurisdiction  or  au- 
thority to  receive  it.  This  motion  was  denied  by  the  Court,  and  the 
defendant  thereupon  sued  out  this  writ  of  prohibition.  The  penalty 
prescribed  by  the  Penal  Code  for  the  offense,  is  a  fine  not  less  than 
five,  nor  more  than  fifty  dollars.  Held:  The  offense  is  within  the 
jurisdiction  of  the  Justice's  Court,  (0.  C.  P.  115, )  and  the  Superior 
Court  had  no  jurisdiction  to  try  the  indictment. 
Cabb  Followed.    Ex  parte  WaUingford,  February  28,  1882,  followed. 

Ball  dh  Graig^  and  WhecUon  and  Scrivner,  for  petitioner. 
W,  B,  Treadwell,  for  respondent. 

Thornton,  J.,  delivered  the  opinion  of  the  Court: 

Application  for  fi  writ  of  prohibition. 

The  petition  shows  that  on  the  fourth  day  of  May,  1881, 
the  Grand  Jury  for  the  county  of  Yolo,  returned  to  the  Su- 
perior Court  of  that  county,  an  indictment  by  which  the 
petitioner  Ga£ford  was  accused  of  the  crime  of  misdemeanor, 
in  wilfully  and  unlawfully  keeping  open  on  Sunday,  the 
twentieth  day  of  March,  1881,  a  saloon  in  the  town  of  l)ayis- 
ville,  in  the  county  above  named,  for  the  purpose  of  selling 
liquors  and  cigars  therein;  that  said  Superior  Court  there- 
upon caused  a  warrant  to  be  issued,  upon  which  the  peti- 
tioner was  arrested  and  brought  before  the  Superior  Court 
on  the  sixteenth  day  of  May,  1881,  arraigned  and  required 
to  plead  to  this  indictment;  that  he  then  interposed  a  motion 
to  set  aside  the  indictment,  on  the  grounds  (and  another  not 
necessary  to  be  any  further  referred  to  herein)  that  it  (tlie 
indictment)  was  presented  to  a  Court  that  had  no  authority 
to  receive  it,  or  to  hear,  try,  or  determine  the  facts  set  out 
in  the  indictment;  that  the  defendant  was  then,  and  at  and 
before  the  time  that  the  indictment  was  presented  to  said 
Superior  Court,  held  to  answer  to  the  identical  offense 
charged  in  the  indictment,  in  the  Justice's  Court  of  Putah 
» township,  county  of  Yolo,  and  State  aforesaid,  before 
William  King,  Justice,  where  the  matter  was  then  pending. 
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This  motion  was  overmled  by  the  Conrt,  and  the  petitioner 
was  held  to  answer  in  the  Superior  Court.  It  w|ts  further 
set  forth  in  the  petition  that  tne  said  Court  will  proceed  to 
try  the  cause  set  out  in  the  indictment,  and  to  pronounce 
jndgment  thereon.  To  prohibit  this  the  writ  of  prohibition 
IS  asked  for. 

The  above  petition  was  demurred  to  on  the  ground  that 
the  facts  stated  therein  did  not  entitle  the  petitioner  to  the 
relief  asked  for,  or  to  any  relief. 

The  jurisdiction  of  the  Superior  Courts  in  criminal  cases 
IB  defined  by  the  Constitution  of  1879,  as  extending  to  ^' all 
criminal  cases  amounting  to  felony,  and  cases  of  misdemeanor, 
not  otherwise  provided  for."    (See  Sec.  5  of  Article  VI.) 

Has  it  been  otherwise  provided  for?  The  expression  ''not 
otherwise  provided  for  "  is  not  confined  to  the  scope  of  the 
Constitution.  If  this  was  the  intention,  the  language  would 
haye  indicated  it  more  clearly  by  using  the  words  "  not 
otherwise  provided  for  Aerciw."  As  to  jurisdiction  in  case  of 
misdemeanors,  a  discretion  was.no  doubt  intended  to  be  left 
to  the  Legislature,  and  authority  was  left  in  the  legislative 
department  to  vest  the  jurisdiction  in  a  certain  class  or 
chiBses  of  such  minor  offenses  in  Courts  other  than  the  Su- 
perior Courts.  No  doubt  this  was  a  wise  and  judicious  pol- 
icy, for  by  it  the  Superior  Courts  would  'be  left  to  attend  to 
cases  of  a  more  important  character,  and  they  would  not  con- 
sume time  in  trying  persons  charged  with  petty  offenses,  to 
the  neglect  of  matters  of  a  graver  nature. 

By  virtue  of  power  vested  in  the  Legislature  by  Section 
11  of  Article  YI  of  the  Constitution  to  determine  the  number 
of  the  Justices  of  the  Peace,  to  be  elected  in  the  several  po- 
litical divisions  of  the  State  and  to  fix  by  law  their  powers, 
duties,  and  responsibilities,  that  department  of  the  govem- 
nient,  by  the  Act  of  April  1st,  1880,  amended  Part  One  of 
the  Code  of  Civil  Procedure,  bv  substituting  a  new  Part  One 
for  the  former  one  of  that  Code;  and  by  Section  115  of  such 
Dew  Part  One  gave  to  Justices'  Courts  jurisdictibn  of  '*all 
Diisdemeanors  punishable  by  fine  not  exceeding  five  hundred 
pilars  or  imprisonment  not  exceeding  six  months,  or  by 
hoth  such  fine  and  imprisonment."  (See  Amendments  to 
Code  of  Civil  Procedure  for  1880,  p.  36.) 
.  The  offense  for  which  the  petitioner  was  proceeded  agcdnst, 
^  Pimishable  by  a  fine  not  less  than  five  nor  more  than  fifty 
dollars  (Penal  Code,  Sec.  300,)  and  comes  within  the  Act  of 
«jPril  1,  1880,  which  provides  for  the  jurisdiction  of  such 
^^ses,  and  vests  it  in  the  Courts  of  Justices  of  the  Peace. 

^  other  questions  discussed  by  counsel  in  this  cause 
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are  considered  and  decided  by  Department  One  of  this  Court 
in  Ex  parte  WaUingford,  No.  10,722.  (See  opinion  filed 
February  28,  1882.)  With  the  conclusion  reached  therein 
by  the  learned  Justices  of  that  Department  we  fully  concur. 
Tjiey  need  not  be  further  considered. 

We  are  of  the  opinion  that  the  Superior  Court  had  no 
jurisdiction  to  entertain  the  indictment  above  mentioned  or 
to  try  the  petition  under  it,  and  therefore  the  demurrer 
must  be  overruled.     So  ordered. 

We  concur:    Sharpstein,  J.,  Morrison,  C.  J. 


Depabtment  No.  1. 


1  FUed  February  25,  1882.] 
No.  8065. 
TANSMAN,  Respondent,  vs.  FABBIS  et  al..  Appellants. 

Adtsbsb  P0S8B88IOM — Tbmanot  »  Common — Quibt  Titlx.  Action  to  quiet 
title.  In  1868  it  was  determined  in  an  action  by  defendants  against 
one  M.,  that  defendants  and  one  Foote  owned  the  property  in  con- 
troversy as  tenants  in  common.  In  1871,  as  the  result  of  a  judgment 
in  favor  of  the  ^antor  of  plaintiff  in  this  action  against  one  B., 
claiming  as  tenant  of  Foote,  a  compromise  was  effected  between  Foote 
and  the  said  grantor,  by  which  the  latter  took  two-thirds  and  Foote 
one-third  of  the  premises— ^ach  from  thence  claiming  adverse  possea- 
sion  of  the  same  in  such  proportions,  and  so  sharing  the  rents  and 
profits.  Defendanta  in  this  action  contended  that  the  possession  of 
Foote  was  their  possession;  but  Held,  as  it  was  after  the  entry  of  their 
judgment  that  Foote  and  the  grantor  of  plaintiff  took  adverse  posses- 
sion, and  with  their  respective  grantees  continued  such  possession  for 
the  statutory  period,  defendants  could  not  avail  themselves  of  the 
possession  of  Foote. 

Appeal  from  Superior  Court,  Sacramento  County. 

Dunlap,  Freeman  &  BcUcs,  for  appellants. 
McKune  and  O'Brien,  for  respondent. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

Plaintiff  sued  to  quiet  her  alleged  title  to  a  portion  of  a 
ten  acre  tract,  number  fifteen,  situated  in  Sacramento 
County.  Judgment  was  entered  in  her  favor.  One  of  the 
sources  of  title  relied  on  b j  tiie  plaintiff  was  based  on  ad- 
verse possession  of  the  premises.  She  claimed  under  John 
Tansman.  The  latter  received  the  deed  under  which  he 
claimed  from  one  Treichler  in  February,  1865.  At  the  time 
he  did  so  the  premises  were  in  the  possession  of  one  Banke, 
who  held  as  assignee  of  a  lease  thereof  executed  by  Triechler 
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to  one  Stnltz.  After  Tansman's  purchase  Banke  refused  to 
recognize  any  title  in  him  and  asserted  that  he,  Banke,  was 
then  holding  as  tenant  of  L.  H.  Foote.  This  denial  by 
Banke  of  Tansman's  rifi^hts  resulted  in  a  suit  of  ejectment  by 
Tansman  Ag&iBst  Eanke  to  recover  the  possession  of  the 
property.  That  action,  in  turn,  resulted  in  a  judgment  in 
faror  of  Tansman,  and  immediately  afterwards,  to  wit,  in 
the  year  1871,  Tansman  and  Foote  settled  their  conflicting 
claims  to  the  property  by  agreeing  that  Tansman  should 
have  two-thirds  and  Foote  one-third  of  it.  From  that  time  on 
Tansman  and  Foote,  and  their  respective  grantees,  held  pos- 
session of  the  premises  through  tenanted  under  claim  of 
title--Tan8man  and  his  grantees  claiming  to  own  the  undivi- 
ded two-thirds  thereof,  and  Foote  and  his  grantees  claiming 
to  own  the  remaining  third;  and  they  so  shared  the  rente 
and  profits.  The  defendants  contend  that  in  an  action  com- 
menced by  them  in  1868  against  one  Miller  and  others,  it 
was  determined  that  they  (defendants)  and  Foote  owned  the 
property  as  tenants  in  coi£imon;  and  from  that  argue  that  as 
foote  was  their  co-tenant,  his  possession  was  their  posses- 
sion. But  it  was  after  the  entry  of  the  judgment  in  that 
case  that  Foote  and  John  Tansman  took  adverse  possession 
of  the  premises  in  the  proportions  already  stated,  and  with 
their  respective  grantees,  continued  such  adverse  holding 
agamst  tiie  defendants  for  the  statutory  period- 

Under  such  circumstances  the  defendants  cannot  avail 
themselves  in  this  action  of  the  possession  of  Foote. 

Order  affirmed. 

We  concur:    Myriok,  J.,  McEinstry,  J. 


Department  No.  1. 


[FUed  March  3,  1882.] 

No.  7178. 

DILLA,  Eespondent,  vs.  BOH  ALL,  Appellant. 

Bn  Ax>nTDXGATA — ETXcncniT.    Held,  the  queBtionB  presented  were  finaUy 
determined  on  a  former  appeal.     (68  Cal.  709.) 

Appeal  from  Eighth  District  Court,  Humboldt  County. 
By  the  Court  : 

The  questions  now  presented  were  finally  determined  on 
the  former  appeal. 
Judgment  affirmed. 
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In  the  Circuit  Court  of  the  United  States 

Ninth  Cmcuir,  Dibtbict  of  Califobnu.  ' 


UNITED  STATES  vs.  JOHN  MULLAN  et  al. 

1.  Kvowv  MzHBB — Goal.    Whatever  may  have  been  originally  the  proper 

oonstmction  of  the  word  "  mines/'  as  nsed  in  the  Pre-emption  Act  of 
1841  (6  Stat.  466),  the  Act  of  July  1.  1864  (13  Stat.  343),  gave  a  leg- 
islative constmotion  to.  the  term,  which  thenceforth  attached  to  all 
*<ooal  beds  or  coal  fields,"  in  which  no  interest  had  before  beoom# 
vested,  and  withdraw  snch  coal  lands  from  the  operation  of  all  other 
Acts  of  Congress. 

2.  School  and  Goal  Lands.    After  July  1,  1864,  known  coal  lands  were 

not  snbjeot  to  selection  by  the  State  in  lien  of  Sections  16  and  86  for 
school  parposes;  and  the  Secretary  of  the  Interior  had  no  authority 
to  list  sQch  lands  to  the  State  on  such  selections. 

3.  Patent  Vacatkd.    Where  the  State  selects  a  tract  of  land  in  lieu  of  a 

like  quantity  of  unavailable  school  lands,  which  tract  so  selected  it 
not  subject  to  selection,  and  the  same  is  listed  over  to  Uxe  State  by 
the  Secretary  of  the  Interior,  and  thereupon  patented  to  private 
parties,  a  Court  of  equity  upon  a  bill  filed  by  the  United  States  will 
annul  the  selection,  listing  over,  and  patent,  whether  the  unlawful 
acts  arose  out  of  fraud,  inadvertence,  or  mistake,  or  errors  of  law 
committed  by  the  officers  upon  known  facts,  as  to  the  authority  of  the 
State  to  select  or  the  Secretary  of  the  Interior  to  list  over. 

4.  Bill  Filed  bt  Attobnet-Genebal.    Where  a  bill  in  chancery  to  annul 

a  patent  to  land  is  filed  in  the  name  of  the  United  States,  having  the 
signature  of  the  Attorney-General  of  the  United  States,  subscribed 
by  his  authority,  the  Court  is  authorized  to  entertain  the  bill. 

5.  Vested  Biohtb.    The  State  has  no  indefeasible  vested  right  to  select 

lands  in  lieu  of  Sections  16  and  36  from  any  particular  class  of  lands 
at  any  time  before  selection  actually  made.  Until  selection.  Congress 
may  withdraw  any  lands  from  the  operation  of  laws  permitting  their 
selection. 

« 

Sawyer,  Circuit  Judge: 

This  is  a  bill  in  equity  to  vacate  a  State  selection,  a  listing  to 
the  State  bj  the  Secretaiy  of  the  Interior,  and  a  patent  issued 
bj  the  State  in  pursuance  thereof,  to  the  north  half  of  section 
eight,  T.  1,  N.  B  1,  E.  Mt.  Diablo  Meridian — ^the  said  tract 
having  been  selected  by,  and  listed  to  the  State,  as  school  lands 
in  lieu  of  a  half  section  of  one  of  the  sections  sixteen,  which  was 
for  some  lawful  reason  unavailable  to  the  State.  The  claim  is 
that,  at  the  time  of  the  selection,  listing,  and  issuing  of  the 
patent  in  question,  the  land  was  knoion  coal  lands,  not  subject  to 
selection  in  lieu  of  school  lands,  and  that  the  listing  over  to  the 
State,  and  issuing  of  the  patent  were  bj  fraud,  or  mistake,  or 
error  in  law — at  fdl  events  without  authority  and  unlawful. 

The  facts  as  clearly  shown  by  the  uncontradicted  evidence,  are, 
that  the  Black  Diamond  Coal  Company  took  possession  of  this 
half  section  of  land  as  early  as  1861;  and  from  that  time  until 
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after  the  patent  issued,  in  1871,  continued  in  the  possession  of 
said  land,  working  a  coal  mine  upon  it.     It  had  tunnels,  drifts, 
hoisting  works,  and  other  machinery,  coal  bunkers  of  large  capa- 
city, etc.,  on  it,  costing  many  thousands  of  dollars,  and  had  con- 
stracted  a  railroad  operated  by  steam  to  transport  its  coal  to  New 
York  Landing  on  the  bay,  some  ^twelve  miles  distant,  whence  it 
was  shipped  to  market.    There  was,  alpo,  a  mining  town  built 
upon  the  land  in  question,  occupied  at  different  times,  by  from 
seyeral  hundred  to  over  a  thousand  inhabitants,  all  engaged  in 
ooal  mining  on  this  and  adjacent  lands,  or  in  some  way  con- 
nected with  the  mining  interests,  there  being  no  other  occasion 
for  a  town  at  that  point,  and  no  other  occupation  for  its  inhabi- 
tants.   The  lands  were  situated  on  the  side  of  Mount  Diablo, 
at  an  elevated  point,  the  surface  rough  and  broken,  of  no  use 
for  agricultural   purposes,  and   of  inconsiderable  utility  even 
for  pasturing,  and  of  but  trifling  value  for  any  purpose  what- 
ever, other  ^an  for  the  coal  mines  situated  and  worked  thereon. 
The  lands  were  surveyed  and  sectionized  in  March,  1864,  the 
Biuveyor  professing  to  proceed  under  the  Act  of  1853.     The 
land  was  indicated  on  the  plats  and  surveys  as  coal  land.     The 
land  was  selected  as  school  lands  at  the  instance  of  one  Frank 
Barnard,  and  at  his  suggestion  and  ostensibly  for  his  use,  lo- 
cated by  Leander  Bansom,  State  Locating  Agent,  on  June  25, 
1865.    It  was  selected  at  the  suggestion,  and,  doubtless,  for 
the  real  benefit  of  the  Black  Piamond  Goal  Company,  which  was 
at  that  time  in  occupation.    But  neither  Barnard  nor  the  com- 
pany took  measures  to  perfect  the  title.     On  August  28,  1868, 
the  defendant,  MuUan,  while  the  Black  Diamond  Goal  Gompany 
was  actually  in  possession  working  the  coal  mine,  both,  as  is  ad- 
mitted in  the  answer  and  shown  by  the  proofs  applied,  to  Jno. 
W.  Best,  Surveyor-General  of  California,  to  purchase  the  land 
from  the  State,  as  having  been  selected  by  the  State  as  school 
land,  in  lieu  of  a  corresponding  half  of  a  section  16  not  avaU- 
ahle.    The  Surveyor-General  objected  that  it  was  coal  land,  and 
not  subject  to  selection;  but  said  Mullan  insisted  that  it  was 
sahject  to  selection,  and  that  the  selection  had  been  approved 
^  the  Register  of  the  Land  Office;  that  he  was  entitled  to 
purchase,  having  offered  to  comply  with  the  State  law  upon  the 
subject,  and  that  if  the  Surveyor-General  should  refuse  to  permit 
ft  purchase,  he  could  compel  him  to  do  so  by  mandamus.    Where- 
upon, on  August  25,  1868,  the  Surveyor-General  accepted  the 
application  to  purchase.     On  April  27,  1869,  he  certified  the 
selection  to  the  United  States  Land.  Office,  and  on  May  21,  1869, 
he  issued  a  certificate  of  purchase  to  Mullan.     On  June  3,  1871, 
the  Secretary  of  the  Interior  listed  the  land  to  the  State  "  subject 
^  any  interfering  rights  that  may  exist  to  them."    On  March 
28, 1871,  Mullan  assigned  his  rights  to  defendant,  Avery,  but,  as 
testified  by  Avery,  he  still  retains  an  interest  in  the  land.     On 
^  same  day  Mullan  also  assigned  to  Avery  any  and  all  right 
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to  any  claim  which  had  accrued  to  him  against  the  Black  Diamond 
Goal  Company  for  damagen  resulting  from  working  the  coal 
mine,  and  taking  out  coal  since  the  issue  to  him  of  a  certificate 
of  purchase,  upon  which  assignment  Avery  not  long  afterwards 
sued  the  said  company,  claiming  one  million  three  hundred 
thousand  dollars  .  damages  for  coal  taken  out  of  the  land. 
Avery  denies  that  he  knew  that  the  Black  Diunond  Coal  Mine 
was  on  the  land  at  the  time  he  acquired  his  interest,  but  admits 
that  Mullan  told  him  that  it  was  in  the  neighborhood  of  coal, 
and  that  there  might  be  coal  on  it.  Mullan  also  states  that  he 
never  saw  the  land  before  his  purchase  from  the  State. 

The  selection  was  made  by  the  State,  as  is  claimed,  in  pursu- 
ance of  the  Act  of  Congress  of  March  8, 1853,  extending  the  pre- 
emption laws  of  1841  over  the  public  lands  in  California.  A  State 
patent,  in  pursuance  of  the  selection,  purchase,  and  listing,  as 
hereinbefore  stated,  was  issued  to  defendant,  Avery,  on  April  6, 
1871. 

The  first  question  that  arises  is,  whether  the  land  in  question 
was  open  to  selection  by  the  State.  The  pre-emption  Act  of  1841, 
provides  that  "no  lands  on  which  are  situated  any  known  salines, 
or  mines,  shall  be  liable  to  entry  under  and  by  virtue  of  the  pro- 
visions of  this  Act."    (5  Stat.  466,  Sec.  10.) 

The  Act  of  March  3,  1853,  extends  the  pre-emption  laws  of 
1841  over  the  public  lands  in  California,  whether  surveyed  or 
unsurveyed,  *' with  the  exception  of  Sections  16  and  36,  (which 
shall  be,  and  now  hereby  are,  granted  to  the  State  for  the  pur- 
pose of  public  schools  in  each  township.")  *'  Excepting,  also, 
*  *  *  the  mineral  lands "  with  other  prescribed  exceptions, 
and,  "with  all  the  excepHcms,  conditions,  and  limitations  therein 
except  as  herein  otherwise  provided"  (10  Stat.  246,  Sec.  6.)  It 
is  further  provided  in  Section  7  that  when  a  settlement  has  been 
made  on  Sections  16  and  36,  before  the  lands  shall  be  surveyed, 
reserved,  etc.,  ''other  lands  shall  be  selected  by  the  proper 
authorities  of  the  State  in  lieu  thereof."  "  Nor  shall  any  person 
obtain  the  benefit  of  this  Act,  by  a  settlement  or  location  on 
mineral  lands." 

In  Mining  Go,  vs.  Consolidated  JtRning  Co.  the  Supreme  Court 
held,  ''that  the  land  in  controversy  being  mineral  lands,  and 
well  known  to  be  so  when  the  surveys  of  ii  were  made,  did  not  pass 
to  the  State  under  the  school  section  grant.  It  seems  equially 
clear  to  us  that  the  land  is  excepted  from  the  grant  by  the  terms 
of  the  seventh  section  of  the  Act  of  1853."    (102  U.  S.  175.) 

If  Sections  16  and  36  do  not  pass  by  the  terms  of  the  statute, 
there  certainly  is  no  good  reason  for  permitting  the  same  kind 
of  land  to  be  selected  under  Section  7,  in  lieu  of  Sections  16  and 
36.  (10  Stat.  247,  Sec.  7.)  In  the  Act  of  June  1,  1864,  it  is  pro- 
vided, "  that  when  any  tracts  embracing  coal  beds  or  coalfields^ 
constituting  portions  of  the  public  domain,  and  which,  as '  mines^* 
are  excluded  from  Hoie  pre-emption  Act  o/'1841,  and  which,  under 
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past  legislation,  are  not  liable  to  ordinary  entiy,  it  shall  and 
may  be  lawful  for  the  President  to  cause  such  tracts,  in  suitable 
legal  anbdivisions,  to  be  offered  at  public  sale  to  the  highest 
bidder,"  etc.  (13  Stat.  343,  Sec.  1.)  The  Act  of  March  3, 1865, 
farther  provides,  that  any  citizen  wno  "  may  be  in  the  business 
of  hcnafide  actual  coal  mining  on  the  public  lands  *  *  :¥ 
shall  have  the  right  to  enter  in  legal  subdivisions  a  quantity  of 
land  *  *  *  at  the  minimum  price  of  twenty  dollars  per 
acre,"  etc.  (13  Stat.  529,  Sec.  1.)  The  Act  of  July  26,  1866, 
confirms  selectioxis  made  by  the  State  under  past  legislation,  of 
anj  lands  granted  to  the  State,"  provided  that  no  selection  made 
hj  the  State  contrary  to  exiting  laws  shall  be  confirmed  by  this 
Act "  as  to  a  certain  designated  class,  "  or  to  any  mineral  lands." 
(14  Stat.  218,  Sec.  1.) 

Thns  it  will  be  seen  by  a  glance  at  the  several  provisions  of 
the  statutes  quoted,  that  the  statute  of  1841  in  express  terms  ex- 
dudes  from  pre-emption  or  sale  all  lands  containing  any  known 
*  *  ♦  mines;"  and  there  is  no  jurisdiction  or  power  in  any 
officer  of  the  Government  to  grant  such  lands.  The  Act  of  1853, 
extending  the  said  pre-emption  laws  of  1841  over  California, 
again  expresslv  exempts  "  the  mineral  lands,"  and  limits  the 
operation  of  tne  Act  of  1841  in  its  operation  by  *'  all  the  except 
<ion8,  condUions,  and  limitations  therein,  except  as  herein  other- 
wise provided."  One  of  the  exceptions  therein,  as  we  have 
seen,  is  "  any  known  *  *  *  mines,"  and  this  limitation  is 
not  otherwise  extended  in  the  Act  of  1853.  Again,  in  Section  7, 
authorizing,  in  certain  cases,  the  selection  of  other  lands  in  lieu 
of  Sections  16  and  36,  it  is  again  carefully  provided  that  no  per- 
son shall  "  obtain  the  benefits  of  this  Act  by  a  settlement  or  lo- 
cation on  mineral  lands."  Thus,  if.  coal  mines  are ''known 
mines"  or  "  mineral  lands,"  within  the  meaning  of  these  Acts, 
th^  were  expressly  excluded  from  pre-emption,  sale,  or  selection 
under  these  Acts,  and  there  is  no  other  Act  authorizing  a  selec- 
tion. Are  they  "  known  mines  "  or  *'  mineral  land  *'  within  the 
provisions  of  the  Act  of  Congress  ? 

It  is  conceded,  that  prior  to  the  passage  of  the  Act  of  1864 
cited,  the  Land  Department  at  Washington  did  not  regard  or 
treat  coal  lands,  or  coal  mines,  as  mineral  lands  within  the  mean- 
ing of  the  prior  Acts  of  Congress.  It  is  so  stated  by  Commissioner 
Drammond,  in  re  Toakum.  (Copp's  Public  Land  Laws,  674.) 
But  I  am  not  aware  of  any  judicic^  construction  of  these  words  of 
the  statute,  as  relating  to  coal  lands.  Whatever  the  proper  ju- 
dicial consixuction  may  have  been  prior  to  the  Act  of  1864,  Con- 
gress has  itself  in  that  Act  ^ven  a  legislative  construction  to 
the  provisions  in  question  which  inconclusive  upon  the  Courts, 
and  Departments  from  that  time  forward.  Congress  may  not 
luive  the  power  by  a  legislative  construction  which  a  statute  will 
not  bear,  to  affect  the  rights  of  parties  alread^r  properly  and 
legally  vested  under  the  statute,  but  it  may  certainly  give  a  leg- 


IT 


120  The  PACiFia  Coabt  Law  Journal. 

islative  construction,  wliich  shall  apply  to  all  future  cases,  and 
all  subsequent  Acts.  This  it  has,  in  mj  judgment,  done  in  the 
present  instance,  whatever  the  proper  prior  construction  may 
have  been.  The  language,  it  has  been  seen,  is,  "  when  any  tract 
embracing  coal  beds  or  coalfields,  constituting  portions  of  the 
public  domain,  and  which  as  '  mines  '  are  excluded  from  the  pre- 
emption Act  of  eighteen  hundred  and  forty-one,  and  which,  un- 
der past  legislation  are  not  liable  to  ordinary  private  entry/'  it 
shall  be  lawful  to  dispose  of  them  in  a  prescribed  mode,  entirely 
different,  and  on  much  more  onerous  terms  than  ure  applicable 
to  other  public  lands,  and  these  terms  are  modified,  but  still  dif- 
ferent from  other  public  lands  in  several  and  all  subsequent 
Acts  of  Congress.  Here  is  a  manifest  intent  to  include  coal 
lands  in  the  definition  of  the  terms  ''  mines,  mineral  land,"  as 
used  in  the  Act  of  1841,  otherwise  the  whole  object  and  purpose 
of  this  part  of  the  Act  would  fail. 

There  are  no  coal  lands  as  such  mentioned  in  the  Act  of  1841, 
or  ''  which  '  as  mines,'  are  excluded  from  the  pre-emption  Act " 
or  which  under  past  legislation  are  not  liable  to  ordinary  pri- 
vate entry,  unless  they  are  embraced  in  the  term  y  mines  "  or 
<<  minerals"  as  used  in  the  Act  of  1841,  and  subsequent  Acts. 
Upon  any  other  construction  of  the  Act  of  1864  and  subsequent 
Acts  providing  for  a  disposition  of  the  coal  lands  in  the  public 
domain,  there  would  be,  absolutely,  no  lands  and  no  subject- 
matter  upon  which  these  provisions  in  question  could  operate, 
as  the  coal  lands  provided  for  are  only  such  as  were  excluded  aa 
"  mines,"  in  the  Act  of  1841.  All  coal  lands  not  before  exclud- 
ed as  ''mines"  would  be  governed  by  the  ordinary  statutory 
provisions  as  to  a  disposition  of  the  public  domain.  On  amr 
other  hypothesis,  no  change  in  the  law  would  be  effected.  It 
appears  to  me,  therefore,  to  be  indisputable,  that  at  least  since 
the  Act  of  1844,  and  subsequent  Acts  on  the  subject,  coal  lands 
have  by  legislative  definition  of  the  term  "  mines  "  as  used  in  the 
Act  of  1841,  been  excluded  from  sale,  or  selection  otherwise 
than  as  provided  in  those  Acts.  In  view  of  these  Acts,  and  this 
legislative  definition,  also  the  Act  of  1866,  excepts  coal  lands  in- 
properly  selected  from  confirmation  under  the  terms  of  that 
Act,  and  especially  under  the  words  any  '*  mineral  lands,"  in 
the  first  section. 

There  are  railroad  grants,  it  is  true,  which  especially  and  by 
express  terms,  provide  that  coal  lands  shall  not  be  deemed 
mineral  within  the  provisions  of  those  Acts.  But  this  only 
shows  that  in  the  opinion  of  Congress,  they  would  be  included, 
if  not  specially  in  terms  excluded. 

From  these  considerations^  I  am  of  opinion  that  the  land  in 
question  was  not  subject  to  selection,  and  that  the  Secretary  of 
tife  Interior  had  no  power  to  list  over  to  the  State,  or  the  State 
to  grant  a  valid  patent  for  it.  The  land  not  only  contained  coal 
mines,  but,  in  the  language  of  the  Act  of  1841,  *'  known  mines  " 
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of  eoal,  which  were  being  actually  and  notoriously  worked,  and 
bad  been  so  worked  for  a  period  of  seyen  years  at  the  time  defend- 
ant Mullan  applied  for  their  purchase  from  the  State,  and  more 
than  eleven  years  when  he  assigned  to  defendant  Avery.  The 
State  had  no  vested  light,  as  is  claimed  by  defendant's  counsel,  it 
bad  to  select  lands  in  lieu  of  Sections  16  and  36,  so  that  the  right  to 
select  could  not  be  withdrawn  from  any  particular  lands  or  class 
of  lands  at  any  time  before  selection  actually  made.  The  inde- 
feasible light  to  any  particular  land  can  only  attack  at  the  time 
of  selection.  (Byan  vs.  G.  P.  B.  B,  Co,,  5  Saw.  260,  affirmed  in 
99  U.  S.  388;  5u«on  vs.  jFWsWc,  37  Cal.  476;  FrisbieYS.  Whitney, 
9  Wal.  187.)  If  she  had  an  indefeasible  vested  right  before  an 
actual  selection,  there  could  be  no  fbaal  disposition  of  the  public 
domain,  so  as  to  secure  the  grantee  of  the  Government  a  perfect 
title  tiU  all  the  State  selections  should  be  made.  If  the  State 
bad  an  indefeasible  vested  right  to  select  from  any  public  land, 
then  any  grantee  of  the  Government  before  the  State's  right  is 
satisfied  would  take  the  title,  subject  to  be  defeated  by  a  sub- 
sequent State  selection. 

Upon  the  only  other  substantial  question  in  the  cas^,  I  have 
as  little  doubt  that  the  selection  listing  over  to  the  State,  and 
the  patent  issued  thereon  by  the  State,  can  be  decreed  void,  or 
amiiilled  on  a  bill  in  Chancery  directly  filed  by  the  United  States 
for  that  purpose.  Th*e  numerous  decisions  cited  to  show  that 
the  examination  and  decision  of  the  Land  Department  upon  the 
facts  is  conclusive,  are  mostly,  if  not  all  of  them,  collateral  pro- 
ceedings, where  it  is  sought  to  attack  the  acts  of  those  af- 
fairs at  law,  and  not  by  direct  proceedings  by  the  Government 
to  annul  the  patent. 

In  cases  like  this,  there  is  no  jurisdiction  or  power  in  the  of- 
fieen  of  the  Land  Department  to  affect  the  title  of  the  United 
States.  There  were  ''known  mines"  on  the  land  openly  and 
notoriously  worked.  It  was  an  obvious,  public,  notorious,  mstor- 
leal  fact,  open  to  everybody's  observation.  The  plats  of  sur- 
veys in  the  public  land  office  showed  it  to  be  so.  A  public  min- 
ing town  was  situate  on  the  land,  occupied  by  miners  actually 
engaged  in  working  the  mines.  No  one  could  be  possibly  ignor- 
ant of  the  character  of  the  land,  who  would  investigate,  or  in  fact, 
without  actually  shutting  his  eyes  against  open,  public,  notorous, 
obvious  facts.  Mullan  must  have  Jbj^own,  and  Avery  must  have 
'known  the  truth,  or  else  they  were  wilfully  ignorant  and  blind  to 
what  the  law  required  them  to  see  and  know.  They  may  not  have 
been — ^probably  never  were— on  the  land;  and  they  may  have 
never  seen  with  their  own  eyes  what  was  going  on  in  that  region, 
but  they  are  bound  to  know,  and  will  be  deemed  in  law  to  know, 
what  every  one  must  see  if  he  vnll  take  the  trouble  to  look  at 
land  notoriously  and  obviously  occupied  as  this  land  was.  And 
the  same  must  be  true  with  respect  to  the  public  officers,  whose 
duty  it  was  to  deal  v^ith  the  land,  having  in  their  office  plats  and 
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Buryeys  showing  that  there  are  known  coal  mines  on  the  land. 
There  must  haye  been  either  fraud,  mistake,  or  an  error  of  law 
upon  known  facts,  in  the  several  transactions  resulting  in  the 
patent;  and  either  is  sufficient  to  annul  it,  and  is  sufficiently  pre- 
sented by  the  bill. 

I  am  not  disposed  to  think  that  there  was  actual  wilful  fraud 
intended  by  either  of  the  defendants,  or  the  officers  of  the  Goy- 
emment.  It  is  much  more  probable,  that  there  was  an  inadver- 
tence or  mistake,  or  an  error  in  law  upon  the  known  facts;  for 
it  is  scarcely  to  be  believed  that  the  facto  were  not  known  at  least 
to  the  parties  in  this  region.  Indeed  they  were  discussed  be- 
tween the  defendant,  Mullan,  and  the  Surveyor-General  of  Cal- 
ifornia, and  even  Avery,  upon  his  own  testimony,  had  his 
attention  in  fact  called  to  the  probability  that  coal  might  be 
found  on  the  land;  and  this  was,  doubtless,  one  of  the  induce- 
ments to  advance  money  on  it.  As  coal  lands  had  been  sold  prior 
to  the  Act  of  1864,  as  ordinary  lands,  it  may  be  that  there  was  a 
misapprehension  at  the  local  land  of&ce  as  to  those  lands  being 
open  to  selection;  and  the  facts  prior  to  the  listing  being  pre- 
sented  by  parties  at  Washington,  probably  ex  parte,  it  would 
seem  that  they  may  not  have  been  fully  comprehended  or  appre- 
ciated. 

If  the  Secretary  of  the  Interior  was  not  in  fact  informed,  and 
the  listing  was  in  ignorance  of  the  facts,  then  there  was  an  inad- 
vertence, or  mistake.  If  he  did  know  the  facts,  he  acted  beyond 
the  scope  of  his  jurisdiction  and  authority,  and  his  act  was  void 
for  want  of  power. '  That  a  bill  on  behalf  of  the  United  States, 
will  lie  to  annul  those  proceedings  is  clear  from  the  authorities. 

In  Moore  vs.  Bobbins  96  U.  S.  533,  the  Court  says  upon  this 
point:  ''If  fraud,  mistake,  error,  or  wrong  has  been  done  the 
Courts  of  justice  present  the  only  remedy.  These  Courts  are  as 
open  to  the  United  States  to  sue  for  the  canceUation  of  the  deed 
of  conveyance  of  the  land  as  to  individuals;  and  if  the  Govern- 
ment is  the  party  injured,  this  is  the  proper  course."  The 
patent  is  the  deed  of  tiie  Government. 

In  UnUed  States  vs.  Stone,  2  Wall.  525,  the  Court  says:  "A 
patent  is  the  highest  evidence  of  title  and  is  conclusive  as  against 
the  Government,  and  all  claiming  under  junior  patents  or  titles, 
until  it  is  set  aside  or  annulled  by  some  judicial  tribunal.  In 
England  this  was  originally  done  by  scire  facias;  bui  a  bUl  in 
Chancery  is  found  a  more  convenient  remedy.  Nor  is  fraud  in 
the  patentee  the  only  ground  upon  which  a  Mil  vnll  be  sustained. 
Patents  are  sometimes  issued  unadvisedly  or  by  mistake  where  the 
officer  has  no  authority  in  law  to  grant  them,  or  where  another 
party  has  a  higher  equity  and  should  have  received  the  patent. 
In  such  cases  Courts  of  law  will  pronounce  them  void.  The 
patent  is  but  evidence  of  a  grant,  and  the  officer  who  issues  it, 
acts  ministerially,  not  judicially.  If  he  issues  a  patent  for  land 
reservedfrom  sale  by  law,  such  patent  is  void  for  want  of  authority. 
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*  *  *  It  is  contended  here  bj  counsel  of  the  United  States 
that  the  land  for  which  a  patent  was  granted  to  the  appellant 
was  reserved  from  sale  for  use  of  the  Ooyernment,  and  conse- 
quently that  the  patent  was  yoid.  And  although  no  fravd  is 
diarged  in  the  hiU  we  have  no  doubt  thai  such  a  proceeding  in  Ohan- 
eery  is  (he  proper  remedy,  and  that  if  the  allegations  of  the  bill  are 
mpported  (hat  the  decree  of  Q^  Court  below  cancelling,  the  patent 
^didd  be  affirmed.  Such  a  bill  is  this  in  relation  to  lands  re- 
serred  from  selection  and  patent  under  the  Acts  in  question  and 
the  allegations  of  the  bill  are  fully  sustained  by  the  proofs. 
United  States  ys.  Hughes,  4  Wall.  235,  and  United  States  ys. 
Ekghes,  11  How.  555,  and  Johnson  vs.  Towsley,  13  Wall.  83-4, 
establifidi  the  same  principle. 

In  this  case  there  must  have  been  either  fraud,  an  inadvertence, 
or  mistake,  or  an  error  of  law  upon  known  facts;  for  in  the  very 
nature  of  things,  in  view  of  the  open,  public,  notorious  occupa- 
tion of  the  lands,  and  the  extensive  mining  for  coal  thereon,  it 
ifl  impossible  that  there  could  be  any  error  of  judgment  as  to  the 
facts,  had  tiie  evidence  been  laid  before  the  officers  of  the  Land 
Department  of  the  Government. 

An  objection  is  made  that  the  bill  is  not  filed  by  the 
Attomey-Oeneral,  and  in  his  name.  The  bill  commences 
'^The  United  States  of  America,  by  Philip  Teare,  United 
States  Attorney,  in  and  for  the  District  of  California,  brings 
this  bill  of  complaint,  *  *  *  and  thereupon  your  orator 
complains,"  etc.  It  is  signed  at  the  foot  of  the  bill  after 
the  pnycr  for  relief,  "  Charles  Devens,  Attorney-General,  by 
Phihp  Teare,  United  States  Attorney  for  the  District  of  Califor- 
nia." I  think  it  appears  from  the  evidence  that  the  Attorney- 
General  brings  or  authorizes  the  filing  of  the  bill,  has  control, 
and  is  the  responsible  manager  of  the  case  within  the  principle 
stated  in  U.  8.  vs.  Throckmorton,  98  U.  S.  70.  So  also,  it  ap- 
pears to  me  that  the  letter  of  the  Attorney-General  set  out  in 
the  answer  is  full  authority  for  the  proceeding.'  But  this  bill 
was  signed  upon  authority  of  another  letter  of  the  Attomey- 
Genend  expressly  written  for  the  purpose. 

This  suit  is,  doubtless,  prosecuted  at  the  instigation  of  the 

Black  Diamond  Coal  Company,  and  while  the  company,  after 

working  and  exhausting  the  coal  for  years  without  availing  itself 

of  the  right  to  purchase  the  land  at  a  comparatively  small  sum, 

as  it  might  and  honestly  should  have  dene,  and  is,  therefore, 

entitled  to  little  ffvmpathy  should  the  defendants  gain  the  land, 

yet,  the  United  States  has  seen  fit  to  intervene  to  vacate  the 

proceedings,  as  it  had  a  right  to  do,  and  there  must  be  a  decree 

for  ^e  complainant  annulling  the  State  selection,  the  listing, 

and  the  patent  issued  thereon,  and  it  is  so  ordered. 

February  27, 1882. 

l^Wxp  Teare  and  W.  H.  L,  Barnes,  for  complainant, 
i).  8.  Brooks,  for  defendant. 
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Supreme  Court  of  Nevada. 


m  THE  MATTER  OF  THE  NEVADA  BENEVOLENT 

ASSOCLITION. 

LoTTXBZKs — QiFT  EXHIBITIONS.  Eveiy  scheme  for  the  distribution  of  prizes 
by  chance  is  a  lottery.  The  scheme  of  Uxe  Neyada  Benevolant 
Aissociation,  viz.,  to  give  entertainments  of  a  musical  and  scientiflo 
character,  and  to  distribute  prizes  among  those  purchasing  tickets,  is 
a  lottery. 

Umoonstttutiomaii  Act.  The  Act  (Stats.  1881,  116,  Sec.  1)  authorizing  this 
scheme,  is  in  conflict  vith  Section  24,  Art.  II.  of  the  Constitution,  and 
is  null  and  Toid.  • 

BjonoN  24,  Abtiglx  II.  GoNSTirnnoN.  "So  lottery  of  any  kind,  public  or 
private,  can  be  authorized  by  the  Legislature  under  the  present  Con- 
stitution.   Ex  parte  Blanchard,  9  Ncy.  104,  affirmed. 

Opinion  by  Hawlet,  J. 

On  the  nineteenth  day  of  February,  a.  d.  1881,  articles  of  in- 
corporation of  the  "  Nevada  Benevolent  Association"  were  filed 
in  me  office  of  the  County  Clerk  of  Storey  County.  The  object 
of  the  corporation  being  '*  to  establish  and  cany  on  the  business 
of  providing  for  and  giving  public  entertainments,  in  the  State 
of  Nevada,  of  a  musical  and  scientific  character,  to  sell  tickets 
of  admission  to  such  entertainments,  and  to  purchase,  hold,  and 
distribute  among  the  holders  of  such  tickets  personal  property, 
real  estate,  choses  in  action,  and  other  valuable  things,  upon  such 
terms  and  conditions  and  in  such  manner,  and  at  such  times,  as 
may  be  determined  by  a  Board  of  Managers  to  be  selected  for  that 
purpose,  by  the  Board  of  Trustees  of  this  company. "  It  is  pro- 
vided that  so  much  of  the  proceeds  of  said  entertainments  **  as 
may  be  deemed  proper  by  the  Board  of  Trustees,  but  not  less 
thim  $50,000,  from  each  entertainment,  are  to  be  placed  in  the 
State  Treasury  of  the  State  of  Nevada,  to  be  used  only  for  such 
charitable  and  benevolent  purposes  as  may  be  determined  by  the 
Legislature  of  the  State  of  Nevada." 

The  '*  Act  to  aid  the  Nevada  Benevolent  Association  in  aiding 
in  providing  means  for  the  care  and  maintenance  of  the  insane 
of  Nevada,  and  for  other  charitable  purposes,"  (approved  March 
9,  1881,)  dclares  that  '*  it  shall  be  lawful  for  the  Nevada  Benev- 
olent Association  of  the  State  of  Nevada,  to  give  not  exceeding 
five  public  entertainments  or  concerts;  to  sell  tickets  of  admis- 
sion to  the  same;  to  distribute  among  the  holders  of  such  tickets 
personal  property,  real  estate,  things  in  action,  demands  or  other 
valuables,  and  to  regulate  the  distribution  of  all  such  property 
or  gifts  by  luffle  or  otixei  schemes  of  like  character."  (Stat.  1881, 
166,  Sec.  1.) 

llie.  information  filed  by  the  Attorney-General  alleges  that 
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respondente,  as  trast«ea  of  said  association,  are,  without  warrant 
of  law,  *'  adyertisiixg,  printing,  circulating,  and  selling  tickets 
for  public  entertainments  *  *  *,"  and  that  they  "  base  their 
nghts  to  advertise,  print,  circulate,  and  sell  tickets  for  the  said 
public  exhibitions  or  entertainments,  and  to  purcha^,  use,  hold, 
aod  distribute  amongst  the  holders  of  such  tickets,  personal 
property,  real  estate,  choses  in  action,  and  other  valuable 
things,"  upon  the  Act  of  the  Legislature  above  referred  to. 

The  facts  set  forth  in  the  information  are  admitted  by  respond- 
ents to  be  true. 
Are  the  facts  of  respondents  without  warrant  of  law  ? 
Is  the  Act  of  the  Legislature,  approved  March  9,  1881,  consti- 
tutional? 

First— Is  the  scheme  or  enterprise  in  which  the  *'  Nevada  Be- 
nerolent  Association  "  is  engaged,  a  lottery? 

This  question  is  answered  in  the  affirmative  by  the  decision  of 
this  Court  in  Ex  parte  Blanchard,  9  Nev.  104.  Is  that  decision 
oonect?  It  certainly  is.  It  is  sustained  by  every  decision  that 
has  been  rendered  by  the  various  Courts  in  the  United  States 
upon  this  question. 

Notwithstanding  this  fact,  we  are  nbw  earnestly  asked  to  de- 
clare that  the  musical  entertainment  which  the  Nevada  Benevo- 
lent Association  proposes  to  give  is  not  a  lottery.  Why  not? 
What  is  a  lottery  ?  Every  scheme  for  the  distribution  of  prizes 
bj  chance  is  a  lottery.  {Oovemors  of  the  AlTMihoiLse  of  New  York 
TB.  American  Art  Union^  7  N.  Y.  239;  Dunn  vs.  The  People,  40 
IU8.'467;  State  vs.  Shorts,  32  N.  J.  L.  401;  Bandle  vs.  State,  42 
Tex.  585;  Chavannah  vs.  State,  49  Ala.  396;  CommonweaUh  vs. 
ManderfiM,  8  Phil.  459;  United  States  vs.  Onley,  1  App.  U.  S. 
J79.) 

A  lottery  is  a  game  of  hazard  in  which  small  sums  are  ventured 
for  the  ehjEtnce  of  obtaining  greater.  (BeU  vs.  State,  5  Sneed. 
609. 

"A  contrivance  for  the  distribution  of  prizes  by  chance;  a  re- 
liance upon  the  results  of  hazard;  a  decision  of  the  values  of  the 
adventurer's  investment  of  the  favors  of  fortune  "  is  a  lottery. 
{Wooden  vs.  ShotweU,  4  Zab.  795.) 

"  Where  a  pecuniary  consideration  is  paid,  and  it  is  deter- 
mined by  lot  or  chance,  according  to  some  scheme  held  out  to 
the  pubHc,  what  the  party  who  pays  the  money  is  to  have  for  it, 
ormether  he  is  to  have  anything,  it  is  a  lottery."  (State  yb. 
darhe,  33  N.  H.  335;  HM  vs.  Buggies,  56  N.  T.  427.) 
It  makes  na  difference  what  name  is  given  to  the  scheme. 
When  the  element  of  chance  enters  into  the  distribution  of 
prizes  it  is  a  lottery,  without  reference  to  the  name  by  which  it 
18  called. 

"He  may  choose  to  call  his  business  a  gift  sale,"  said  the 
Court  in  Dunn  vs.  People,  supra,  '*  but  it  is  none  the  less  a  lot- 
tery, and  we  cannot  permit  him  to  evade  the  penalties  of  the  law 
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hj  so  transparent  a  device  as  a  mere  change  of  name.  If  it  dif- 
fers from  ordinary  lotteries,  the  difference  lies  chiefly  in  the  fact 
that  it  is  more  artfully  contrived  to  impose  upon  the  ignorant 
and  credulous,  and  is,  therefore,  more  thoroughly  dishonest  and 
injurious  to  society." 

''  The  name  given  to  the  process  and  the  form  of  the  machin- 
ery used  to  accomplish  the  object  are  not  material,  provided  the 
substance  of  the  transaction  is  a  distribution  or  disposition  of 
property  by  lot."    {State  vs.  Clarke,  supra,) 

"  Courts  will  not  inquire  into  the  name,  but  vdll  determine 
the  character  of  the  scheme  by  the  nature  of  the  transaction  or 
business  in  which  the  parties  are  engaged. "  {Randle  vs.  State, 
supra.) 

''The  character  of  the  scheme  is  in  no  wise  changed  by  the 
charitable  purpose  expressed  in  its  title,  nor  by  calling  the 
drawings  '  entertainments  or  gift  concerts.'  "  {Ex  parte  Blanch- 
ard,  supra.) 

''The  fact  that  no  plan  of  distribution  has  been  determined 
upon  does  not  relieve  the  scheme  of  its  character  as  a  lottery." 
{Thomas  vs.  People,  69  HI.  163.) 

"  Nor  is  it  material,"  said  the  Court  of  Appeals  in  the  Ameri- 
can Art  Union  case,  "  to  the  question  in  hand  that  the  prizes 
were  not  known  and  desiginated  when  the  tickets  or  chances 
were  subscribed  and  paid  for.  The  scheme  in  this  respect  is 
more  objectionable  than  a  scheme  in  which  the  prizes  are  pre- 
viously fixed,  because  it  affords  less  security  to  the  subscribers 
that  the  chance  purchased  is  worth  the  money  paid  for  it." 

We  are  of  opinion  that  the  facts  stated  in  tne  articles  of  incor- 
poration, in  the  statutes,  and  in  the  information,  show  that  the 
scheme  is  one  whereby  the  Legislature  of  this  State,  in  consid- 
eration of  the  sum  of  $250,000,  to  be  placed  in  the  State 
Treasuiy,  to  the  credit  of  the  "  Insane  and  Charitable  Fund," 
attempted  to  authorize  the  managers  of  the  "Nevada  Benevo- 
lent Association  "  to  enrich  their  own  pockets,  at  the  expense  of 
the  people  of  this  and  other  States,  by  holding  out  promises  of 
the  great  and  sudden  gains  that  might  be  acquired  by  the  ticket 
holders;  that  golden  prizes  would  be  "  the  lure  to  incite  the 
credulous  and  unsuspecting  into  this  scheme." 

In  the  light  of  all  the  facts  that  have  been  presented  it  would 
be  absurd  to  say  that  the  managers  of  this  scheme  are  simply 
prompted  by  deeds  of  charity  and  pure  benevolence.      *      *     * 

In  the  face  and  teeth  of  the  decisions,  which  we  have  referred 
to,  we  cannot  say  that  the  scheme  proposed  by  the  "  Nevada 
Benevolent  Association"  is  not  a  lottery. 

It  has  the  essential  elements  and  attributes  of  a  lottery;  the 
distribution  of  prizes  by  chance.  It  is  a  lottery  within  the  defin- 
ition given  in  the  dictionaries;  it  is  a  lottery  according  to  the 
ordinary  acceptation  of  that  word;  it  is  a  lottery  within  the 
terms  specified  by  the  Legislature  of  this  State  in  the  "Act  to 
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prohibit  lotteries"  (Stat.  1873,  186);  it  is  a  lotteiy  within  the 
meaniixg  ol  that  word  as  used  in  the  Constitution. 

Second — ^Is  the  Act  approved  March  9,  1881,  constitutional? 

This  question  is  as  clear  and  plain  to  our  minds  as  the  one  al- 
ready:- decided.  It  will  not  admit  of  any  reasonable  doubt. 
The  language  of  the  Constitution  is  susceptible  of  but  one 
meaning.  There  is  no  room  for  construction.  Nothing  upon 
which  any  real  or  substantial  argument  can  be  based. 

"No  lottery  shall  be  authorized  by  this  State,  nor  shall  the 
nle  of  lottery  tickets  be  allowed."    (Const.  Art.  lY.  Sec.  24.) 

The  Act  in  question  attempts  to  authorize  a  lottery,  and  to 
allow  the  sale  of  lottery  tickets  in  this  State  in  direct  violation 
of  the  plain  letter  and  spirit  of  this  provision  of  the  Constitu- 
tion. It  would  be  a  perversion  of  the  language  of  the  Constitu- 
tion to  say  that  the  Act  is  valid. 

Respondents,  however,  contend  that  the  Constitution  *'  does 
not  prohibit  private  lotteries,  and  was  by  its '  framers  in- 
tended only  to  prevent  the  Legislature  from  involving  the  State 
in  a  system  of  piublic  lotteries  as  a  means  of  raisiug  money  for 
the  service  of  the  State,"  or,  in  other  words,  that  this  constitu- 
tional provision  was  only  intended  as  a  limitation  of  power  to 
prevent  the  State,  as  a  Stete,  from  engaging  in  public  lotteries, 
lor  the  purpose  of  raising  means  for  the  general  revenue  of  the 
State.  Hence  they  claim  that  the  State  has  the  right  to  author- 
ize private  parties  to  conduct  and  cany  on  a  lotteiy  of  the 
chancter  specified  in  the  information. 

In  support  of  this  position  they  refer  to  the  debates  of  the 
Constitntional  Convention  in  California  upon  the  adoption  of  a 
prorision  in  the  Constitution  of  that  State  identical  with  ours. 
It  is  not  claimed  that  these  debates  have  the  weight  of  a  judicial 
decision;  but  that  it  is  proper  to  examine  them  in  case  of  doubt 
as  to  the  intention  of  the  framers  of  the  Constitution.  The  re- 
noarks  of  the  different  members  shed  but  little  light  upon  the 
leal  question  at  issue.  They  are  as  much  in  favor  of  the  posi- 
tion taken  by  the  Attorney-General  as  they  are  in  favor  of  the 
respondents.  The  debates  show  that  the  Constitution  of  New 
Tork  was  referred  to  in  discussing  the  provision  that  was 
adopted  in  California.  Mr.  Halleck,  who  was  in  favor  of  the 
adoption  of  the  lottery  provision,  in  the  course  of  his  argument, 
said:  "In  nearly  all  the  new  Constitutions  you  |Will  find  this 
datise.  It  was  not  contained  in  the  old  Constitution,  but  in 
most  cases,  where  they  have  been  amended,  it  has  been  intro- 
daced.  In  the  old  Constitution  of  New  York,  to  which  refer- 
ence has  been  made  in  the  course  of  debate,  no  prohibition  was 
inserted.  Many  gentieman  present  would  remember  the  famous 
case  of  Yates  and  Mclntyre,  which  involved  not  only  individ- 
iials  of  the  State  in  ruin,  but  was  the  occasion  of  serious  em- 
barrassment to  the  State  Government  itself.  The  result  so 
dearly  established  the  evils  of  the  lottery  system  that  the  Con- 
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veniion  of  New  York,  in  1846,  inserted  a  clause  in  the  very  first 
article  of  the  new  Constitution  (see  Section  10)  p^hibiting 
lotteries  and  the  sale  of  lottery  tickets.  It  appeared  to  him  *  * 
that  this  prohibition  was  one  of  the  best  that  could  be  inserted 
in  the  article  limiting  the  powers  of  the  Legislature. " 

The  language  of  the  lOtb  Section  of  Article  I  of  the  Constitu- 
tion of  1846,  referred  to  by  Mr.  Halleck  is  as  follows:  "Nor 
shall  any  lottery  hereafter  be  authorized  or  any  side  of  lottery 
tickets  allowed  within  this  State." 

In  the  Governors  of  the  AlmshoiLse  vs.  American  Art  Union, 
supra,  it  was  contended  by  Charles  O'Conor,  counsel  for  the 
Art  Union,  as  it  is  here,  that  the  Constitution  was  only  intended 
to  prevent  the  mischievous  practice  of  raising  a  revenue  by 
public  lotteries,  which  had  been  for  many  years  in  full  vigor 
both  in  England  and  in  this  country,  and  that  the  prohibitions 
of  the  Constitution  were  only  directed  against  this  particular 
evil.  He  referred  to  the  fact,  as  do  counsel  here,  that  "  from 
1709  to  1824  public  lotteries  were  authorized  at  every  session  of 
Parliament.",  He  also  referred  to  the  debates  pf  the  Constitu- 
tional Convention  of  1821,  for  the  purpose  of  showing  that 
"public  lotteries  for  pecuniary  prizes  as  a  means  of  raising 
revenue  were  alone  within  the  contemplation  of  that  body." 

The  Constitution  of  1821  is  in  these  words:  "No  lottery 
shall  hereafter  be  authorized  in  this  State,  and  the  Legislature 
shall  pass  laws  to  prevent  the  sale  of  all  lottery  tickets  within 
this  State  except  in  lotteries  already  provided  for  bylaw." 
The  Court  of  Appeals  in  referring  to  this  Constitution,  which  it 
declared  to  be  substantially  the  same  as  the  Constitution  of 
1846,  said:  "  This  prohibition  is  general.  It  must  be  held  to 
embrace  all  lotteries,  unless  there  be  some  very  clever  and  satis- 
factory reason  for  understanding  it  in  a  more  limited  sense.  It 
was  urged  upon  the  argument  that  public  lotteries  for  pecuniary 
prizes  as  a  means  of  raising  revenue  were  alone  within  the  con- 
templation of  the  framers  of  the  Constitution.  But  lotteries 
have  never  been  created  within  this  State  for  the  purpose  of 
general  revenue,  and  there  is  therefore  no  ground  for  believing 
tiiat  the  prohibition  was  intended  to  be  limited  to  lotteries  for 
that  object.  This  would  have  been  restraining  a  mischief  which 
did  not  exist,  and  tolerating  that  which  did.  Lotteries  had 
been  authorized  by  the  Legislature  for  the  benefit  of  colleges, 
for  the  making  of  roads,  for  the  building  of  bridges,  for  the  im- 
provement of  ferries,  for  the  erection  of  hospitals,  and  for 
various  other  purposes  equallv  commendable  and  beneficial. 
All  these  were  clearly  within  the  prohibition.  The  prohibition 
was  not  aimed  at  the  objects  for  which  lotteries  had  been 
authorized,  but  at  that  particular  mode  of  accomplishing  such 
objects.  It  was  founded  on  the  moral  principle  that  evil  should 
not  be  done  that  good  might  follow,  and  upon  the  more  cogent 
practical  reason  uiat  the  evil  consequent  on  this  pemiciouB 
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kind  oi  gambling  greatly  overbalanced  in  the  aggregate  any 
good  likely  to  result  from  it.  The  promotion  of  the  fine  arts 
is  undoubtedly  a  commendable  object,  but  the  prohibition  con- 
tains no  exception  in  its  favor  on  that  ground.  :¥  ^  ^ 
The  intention  of  the  f  ramers  of  the  Constitution  undoubtedly 
was  to  forbid  the  future  granting  of  any  such  lotteries  as  had  at 
any  time  previously  been  authorized  by  law,. and  by  requiring' 
the  Legislature  to  pass  laws  to  prevent  the  sale  of  all  lottery 
tickets,  to  put  an  end  to  all  such  distributions  of  money  or 
goods  by  lot  or  chance  as  had  theretofore  been  forbidden  by 
statute  under  the  name  of  private  lotteries." 

The  argument  that  the  words  '*  by  this  State ' '  were  inserted 
for  the  purpose  of  preventing  the  Legislature  from  authorizing 
public  lotteries  as  a  means  of  raising  revenue,  and  that  the  pro- 
Tision  was  not  intended  to  prevent  the  Legislature  from  author- 
izing private  lotteries,  is  wholly  untenable.  No  authority  has 
been  produced  in  its  support  and  we  are  satisfied  that  none  can 
be  found. 

In  construing  this  provision  of  the  Constitution  the  last 
sentence  is  as  important  as  the  first. 

If  the  f  ramers  of  the  Constitution  had  intended  by  the  use  of 
the  words  *'No  lottery  shall  be  authorized  by  this  State,"  to 
only  limit  the  legislative  power  to  public  lotteries,  conducted 
and  managed  solely  by  the  State  for  the  purpose  of  raising 
revenue,  they  would  nc^  have  used  the  language  they  did  in  the 
concluding  sentence,  ''Nor  shall  the  sale  of  lottery  tickets  be 
allowed."  These  words  clearly  show  that  it  was  not  intended 
that  any  lottery  should  be  authorized  by  this  State  for  any 
punoee. 

Tne  words  "  by  this  State,"  as  used  in  our  Constitution,  and 
the  words  "in  this  State,"  or  "within  this  State,"  as  used 
in  the  Constitutions  of  New  York,  have  virtually  the  same 
loeaning. 

"No  lotteiy  shall  be  authorized  by  this  State,  nor  shall  tho 
sale  of  lotteiy  tickets  be  allowed.'' 

This  language  implies  to  all  lotteries,  whether  public  or  pri- 
^.  To  lotteries  conducted  by  Uie  State;  by  the  church;  by 
private  individuals;  by  benevolent  and  charitable  associations, 
ud  by  corporations. 

No  lottery  of  any  kind  can  be  authorized  by  the  legislature 
under  the  present  Constitution.        ***** 

We  again  repeat  what,  it  seems  to  us,  must  be  evident  to 
6?eiy  unbiased  and  impartial  mind,  that  the  language  of  the 
conrtitntional  provision  is  too  plain  for  aigument.  That  under 
it  the  Legislature  cannot  authorize  any  lottery  in  this  State,  and 
that  the  Act  approved  March  9, 1881,  is  null  and  void. 

We  are  conscious  of  the  fact  that  it  was  unnecessary  to  add 
anything  to  the  reasoning  of  this  Court  in  Ex  parte  Blanchard 
which  is,  of  itself,  absolutely  conclusive  upon  both  of  the  points 
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we  have  discussed.  But  it  has  been  attempted,  by  a  desire  upon 
our  part,  to  show  that  no  authority  could  be  found  in  any  of 
the  adjudicated  cases  in  the  United  States  to  sustain  the  posi- 
tion contended  for  by  respondents;  and  that  no  argument 
has  been  advanced  by  respondents,  upon  either  of  these  points, 
that  has  not  heretofore  been  decided  adversely  to  them  by  the 
Courts  of  other  States,  where  the  constitutional  provisions  are 
substantially  the  same  as  our  own. 

It  is  proper  to  add  that  we  have  arrived  at  the  conclusion  stated 
without  considering  the  question  of  the  morality  or  immorality  of 
this  particular  scheme.  It  makes  no  difference  whether  it  was 
set  on  foot  purely  for  the  purpose  of  raising  revenue  for  the 
benefit  of  the  **  Insane  and  Charitable  Fund"  of  this  State,  or 
whether  it  belonged  to  that  class  of  lotteries  that  are  made  up 
of  pecuniary  prizes  and  minister  to  the  love  of  gain;  whose 
schemes  address  themselves  in  the  grossest  and  most  revolting 
form  directly  to  that  sordid  passion,  and  to  no  other  sentiment; 
where  the  managers  receive  a  pecuniaiy  profit  and  enlist  '^  a 
corps  of  active  seducers  to  draw  the  weak  and  unwary  into  the 
purchase  of  tickets"  by  extensive  advertisements  containing 
brilliant  pictures  of  the  favorable  chances  to  acquire  sudden 
wealth. 

It  may  be  admitted  for  the  purposes  of  this  decision,  as  was 
argued  by  respondent's  counsel,  that  the  people  of  this  State 
are  essentially  a  gambling  people,  ready  at  all  times  to  take  the 
desperate  chances  which  lotteries  afford,  and  that  no  injurious 
effects  upon  the  morals  of  the  people  would  result  if  this  game 
of  chance  was  allowed  to  proceed. 

This  question  is  one  that  must  be  considered  as  settled  by  the 
adoption  of  the  constitutional  provision.  (Ex  parte  Darling,  re- 
cently decided. 

In  the  Art  Union  case,  to  which  we  have  frequently  referred, 
it  was  claimed  that  the  enterprise  was  really  of  a  meritorious 
character,  and  that  it  differed,  in  this  respect,  from  the  lotteries 
where  the  managers  were  to  receive  the  lion's  share  of  the  profits. 
The  Court,  in  answer  to  this  argument,  said:  "If  no  lotteries 
had  existed  excepting  such  as  is  contained  in  the  Art  Union 
scheme,  it  is  not  probable  that  they  would  have  been  forbidden 
by  the  Constitution  or  by  law.  Its  mischiefs  are  certainly  not 
so  apparent  as  if  its  prizes  were  to  be  paid  in  money,  or  as  it 
would  be  if  framed  for  the  purpose  of  enticing  the  necessitous 
and  improvident  into  its  hazards.  But  this  case  cannot  be  de- 
cided according  to  the  views  we  may  entertain  of  the  probable 
good  or  evil  consequent  upon  the  execution  of  the  scheme. 
The  Constitution  took  away  the  power  of  determining  whether 
this  or  any  other  lottery  was  of  good  or  evil  tendency,  and  cer- 
tainly did  not  intend  to  confer  that  power  on  the  judicial 
tribunals.  If  it  were  to  be  admitted  that  the  scheme  is  entirely 
harmless  in  its  consequences,  it  would  form  no  ground  for  mak- 
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i&g  it  by  judicial  construction  an  exception  to  the  general  and 
absolute  constitutional  prohibition." 

"The  law  knows  no  person;  it  is  not  made  for  the  in- 
dmdual  man,  but  for  men.  As  the  dew  of  heaven  falls,  so  it 
bears  alike  upon  the  just  and  unjust.' '    (State  vs.  PiercCy  8  Nev. 

It  smiles  and  frowns  upon  all  alike.  It  makes  no  distinctions. 
Submission  to  its  authority  is  incumbent  upon  all. 

Third—It  is  unnecessary  to  discuss  any  of  the  other  points 
roggested  by  respondents'  counsel. 

We  will  not  presume,  in  advance,  that  respondents  intend  to 
Tiolate  the  law. 

Fiom  the  views  already  expressed  it  is  apparent  that  it  would 
make  no  difference  whether  respondents  base  their  right  to  act 
in  the  premises  under  the  articles  of  incorporation  or  under  the 
prorisions  of  the  Act  of  the  Legislature.  In  either  event  their 
acts  would  be  without  warrant  of  law. 

The  judgment  of  this  Court  is  that  the  respondents  have  no 
right,  liberty,  or  franchise,  by  virtue  of  any  law,  to  advertise, 
Snt.  dxcSte.  or  eeU  any  /ckete  in  the  scLme  or  enterpri^ 
of  the  "Nevada  Benevolent  Association"  within  this  State,  or 
to  do  any  of  the  acts  specified  in  the  statute,  ''to  aid  the 
Nevada  Benevolent  Association,"  approved  March  9, 1881  (Stat. 
1881, 166);  and  that  the  costs  of  this  proceeding  be  taxed  against 
them. 

We  concur:    Leonard,  C.  J.,  Belknap,  J. 


Supreme  Court  of  Oregon. 


Fnmnres  by  Befbbee.  Where  a  suit  in  equity  has  been  referred 
to  referee  to  find  the  facts,  and  his  findings  have  been  filed,  and 
no  objection  is  made  thereto  in  the  Court  below  by  motion  to 
set  aside  or  otherwise,  the  Supreme  Court,  on  appeal  from  the 
decree  entered  thereon,  will  consider  no  fact  embraced  in  such 
findings  nor  admitted  by  the  pleadings,  nor  pass  an  opinion  on 
uy  question  of  law  not  affecting  the  correctness  of  the  decree, 
V  based  upon  such  findings  and  admissions. — State  of  Oregon 
^.  Orover  et  ah 


BlPABIAII    PbOPBIBTOBS— SUBTEBBANEAN    CHANNELS.       Eveiy    prO- 

pnetor  of  land  through  which  flows  a  stream  of  water  has  a 
li^ht  to  the  use  of  the  water  flowing  in  its  natural  channel, 
withont  diminution  or  obstruction,  and  this  is  equally  true  of 
water  which  flows  in  a  well  defined  and  constant  stream  in  a 
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subterranean  channel.  But  it  need  not  flow  continually;  it  may 
at  times  be  dry,  but  it  must  have  a  well  defined  and  substantifd 
existence.  The  interference  of  equality  rests  on  the  principle  of 
a  clear  and  certain  right  to  the  enjoyment  of  the  subject  in 
question,  and  an  injurious  interruption  of  this  right,  which, 
upon  jiist  and  equitable  grounds,  ought  to  be  preyented. — 
Shively  vs.  Hume  et  al. 


New  Law  Fablications. 


Califobnia  Diobst,  by  A.  L.  Rhodes:  published  by  A.  L.  Ban- 
croft &  Co.,  and  Sumner  Whitney  &  Co. 

The  best  recommendation  this  work  can  have  is  that  given  it 
by  the  name  of  its  author,  Hon.  A.  L.  Rhodes,  late  a  Justice  of 
Uie  Supreme  Court.  For  several  years  the  Bench  and  Bar  have 
been  very  much  in  need  of  a  copious  and  accurate  digest  of  the 
decisions  of  our  Supreme  Court.  Judge  Rhodes  has  supplied 
this  want  with  this  work.  This  digest  includes  all  the  decisions 
contained  in  the  reports  down  to  and  including  volume  fifty- 
five.  Parker's  and  Desty's  Digests  of  volumes  one  to  forty-seven 
are  revised  and  included  therein.  The  work  is  in  two  vohimes, 
of  a  convenient  size,  well  printed  and  bound,  and  replete  with 
table  of  cases,  citations,  cross-references,  catch-words,  and  the 
many  things  that  go  to  xniJLe  a  digest  valuable. 


"  Thb  Ikdex-Repobteb."  An  Index-Digest  of  Current  Decisions, 
published  monthly  by  the  Albany  Law  Journal ;  containing 
all  reported  cases  decided  in  the  Courts  of  the  TJnitea 
States,  England,  and  Ireland. 

The  present  number  contains  the  last  volume  of  seven  series 
of  State  Reports  (all  published  within  a  few  weeks),  and  from 
all  sources  about  eleven  hundred  cases.  The  average  monthly 
nimiber  of  American  reports  digested  will  be  eight  to  nine. 

Contents  for  January:  American  Reports — "ao.  84  New  York, 
130  Massachusetts,  9  Missouri  Appeals,  98  Illinois,  36  Arkansas, 
10  Texas  Appeals,  44  Michigan.  English  and  Irish  Reports — 
Law  Reports  (Chancery,  Queen's  Bench,  and  Probate  Divisions, 
and  Appeal  Cases)  for  December,  1881;  Law  Reports  (Ireland) 
for  November  and  December,  1881.  With  additions  from  peri- 
odicals. 

This  is  a  very  useful  publication,  and  we  hope  that  it  will 
succeed. 


uxik  <l!ll0asit  %m  MmmA 


Vol.  IX.  Maboh  18,  1882.  No.  4. 


Ourrent  Topics. 


INDIANA  SUNDAY  LAW. 

In  the  case  of  Williams  yb.  Uie  State,  appealed  for  the  purpose 
of  attacking  the  constitutionality  of  the  Sunday  law,  the  Supreme 
Ck>urt  has  affirmed  the  yalidity  of  the  law.  The  objection  urged 
against  the  law  was  that  the  provision  excluded  from  its  opera* 
tion  all  persons  who  conscientiously  observe  the  seventh  day  of 
the  week  as  the  Sabbath — ^in  effect,  granted  to  the  Hebrew  race 
privilege  and  immunities  not  common  to  all  citizens;  and  that, 
therefore,  the  law  was  obnoxious  to  the  Bill  of  Bights. 


LIABILITY  OF  ATTOENEYS. 

The  Supreme  Court  of  Indiana  has  recently  rendered  an 
interesting  opinion  upon  the  liability  of  an  attorney.  (HiUegraas 
vs.  Bender,  1  Am.  Law  Mag.  7.)  The  facts  of  the  case  were 
these:  A.  obtained  a  judgment  against  B.  After  the  entry  of 
the  judgment,  the  defendant  gave  to  D.,  his  attorney  in  the  case, 
the  money  to  pay  this  judgment.  D.  gave  it  to  the  Olerk  of 
the  Ck>urt,  who  satiafied  the  judgment  of  record,  but  did  not 
deliver  the  money  to  the  plaintiff  A.  After  the  death  of  the 
Clerk  and  of  D.,  B.  brought  suit  against  D.'s  adminiistrator  for 
the  money  delivered  by  him  to  D.  The  Court  held  that  the 
general  power  of  an  attorney  for  a  defendant  ceases  upon  the 
entry  of  a  judgment  finally  terminating  the  litigation;  that ''  it 
is  no  part  of  the  duty  of  a  defendant's  attorney,  in  the  capacity 
of  an  attorney,  to  pay  a  judgment  entered  against  his  client, 
although  furnished  with  the  money  for  that  purpose.  It  may 
be  in  such  a  case,  his  duty  as  an  agent  to  pay  the  money  to  the 
creditor;  but  ordinarily,  attorneys  are  not  bound  to  hunt  up  and 
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pay  judgment  creditors;"  and  that  "when  the  duty  ends  the 
liability  ceases. "  The  Court  was  not  lenient,  however,  in  pre- 
scribing an  attorney's  duties.     It  said: 

''A  lawyer  is  liable  for  a  negligent  omission  to  perform  a 
plain  duty.  Upon  this  ground  rests  the  decision  in  State  ts. 
Harrison,  73  Ind.  17.  In  that  case  the  duty  was  a  plain  one — 
there  was  no  doubtful  questions  of  law  for  decision,  nor  any 
conflicting  mode  of  procedure  to  embarrass  or  to  mislead. 
A  lawyer  is  not  liable  for  every  mistake.  He  is  not  liable  for 
a  mistake  committed  in  matters  where  the  law  is  doubtftQ  and 
uncertain.     '  God  forbid,'  said  C.  J.  Abbott,  '  that  it  should 

be  imagined  that  an  attorney  or  a  counsel,  or  even  a  Judge, 
is  bound  to  know  all  the  law.'    Nor  is  the  lawyer  bound  to 

bring  to  the  practice  of  his  profession  the  highest  skill  and 
learning.  He  is  bound  to  possess  and  exercise  competent  skill; 
and  if  he  undertakes  the  management  of  a  law  affair,  and  neither 
possesses  nor  exercises  reasonable  knowledge  and  skill,  he  is 
liable  for  all  loss  which  his  lack  of  capacity  or  negligence  may 
bring  upon  his  client.  '  What  an  attorney  does  profess  and 
undertake,  and  all  that  he  professes  and  undertakes  is,  first,  that 
he  possesses  the  knowledge  and  skill  common  to  the  members 
of  his  profession;  and,  second,  that  he  will  exercise  in  his 
cliei^t's  business  an  ordinary  degree  of  attention,  prudence,  and 
skill.'  Shearman  &  Bead,  Neg.,  Sec.  212;  BUey  vs.  Gavanaugh, 
29  Ind.  435;  Carale  vs.  McQuen,  123  Mass.  574.  The  man  who 
professes  to  act  as  a  lawyer  must  be  acquainted  with  the  settled 
rules  of  law,  and  the  practice  of  the  Courts  prevailing  in  the 
locality  wherein  he  practices.  '  For  this  purpose,'  to  borrow 
the  language  of  a  late  writer,  '  there  must  be  a  familiarity  with 
the  adjudicated  local  law  as  well  as  the  statute  bearing  on  the 
particular  point,  and  there  must  be  a  knowledge  of  the  legal 
machinery  necessary  for  the  application  of  this  law.  To  under- 
take the  management  of  a  case  without  such  knowledge  is 
i^egligence,  which  makes  the  lawyer  liable  for  any  loss  which  his 
client  may  incur.'  (Whart.  Neg.  Sec.  749.)  Another  author 
thus  states  the  rule:  'The  law  requires  an  attorney  to  be 
acquainted  with  the  practice  of  his  Court,  with  the  ordinary 
rules  of  pleading  and  evidence,  the  existence  of  statutes,  and  the 
rules  of  Court,  and  in  cases  free  from  doubt,  with  their  con- 
struction also.'    (Weeks  on  Attorneys,  474,  Sec.  285.) 


The  Paoipio  Coast  Law  Journal.  136 

"  It  is  the  duty  of  a  lawyer  to  know  whether  public  matters, 
BQcli  as  the  duties  of  the  officers  connected  with  the  Court  in 
which  he  practices  are  regulated  by  statute.  A  lawyer  who  does 
not  know  whether  the  duties  of  the  clerk  of  the  Court  in  which 
his  professional  duties  are  performed  are  or  are  not  defined  by 
statate,  cannot  be  deemed  to  possess  competent  skill.  It  is  a 
lawyer's  duty  to  know  the  elementary  rules  of  law  upon  familiar 
matters  of  practice,  as  well  as  the  settled  rules  governing  matters 
which  spring  out  of  the  ordinary  transactions  of  every-day  life, 
and  which  are  of  frequent  application.  A  rudimental  knowledge 
of  the  law  would  have  acquainted  the  appellant's  intestate  with 
the  elementary  rule  that  payment  must  be  made  to  the  creditors 
or  80  some  one  duly  authorized  to  act  for  him.  A  rule  so  long 
Bottled  and  so  familiar  ought  to  be  known  to  all  who  assume  the 
character  of  lawyers.  A  knowledge  of  the  statute  would  have 
Bhown  the  intestate  that  there  was  in  them  no  provision  changing 
the  familiar  and  long  established  rule.  It  must  be  held  that 
if  the  intestate  was  appellant's  attorney  when  he  paid  the  money 
^  Edsall,  and  paid  it  as  his  attorney,  a  right  of  action  accrued 
^  the  appellee,  because  competent  skill  was  either  not  possessed 
*»■  ^as  not  exercised. " 


TWO  IMPORTANT  DECISIONS. 

^  S.  F.  dt  N.  P.  B.  B,  vs.  Stale  Board  of  EqualiMtion,  and 
^-  ^'  ^.  R.  vs.  Same,  8  Pac.  C.  L.  J.  1061,  1072,  our  Supreme 
Court  Settled  some  very  important  questions. 

First — It  decided  that  the  provisions  of  the  Constitution  in 
^^V^  to  the  assessment  of  railroads  operated  in  more  than  one 
OOUYity  are  self -executing. 

^ond — It  held  that  the  franchise  of  railroads  is  taxable 

property. 
Third— It  held  that  the  Fourteenth  Amendment  does  not 

apply  to  corporcUions. 
Fottrth — ^It  held  that  the  tax  levy  bill  of  1881  is  constitutional. 
Fifth— It  held  that  the  title  of  Code  Amendments  could  be 

darned  as  follows:    '*An  Act  to  amend  Section of Code 

relating  to "    (The  last  Legislature  was  in  doubt  as  to  the 

oonstitationality  of  this  form.) 
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Supreme  Court  of  California. 


In  Bank. 


[Filed  March  10,  1882.] 
No.  8252. 

SAN   FRANCISCO   PIONEER   WOOLEN    FACTORY, 

Petttioneb, 

vs. 

BRICKWEDEL,  Auditoe,  Respondent. 

Watxb  Bites — iNTAiiiDirx  or  the  (so-oaUed)  Bati«t  Obdznanok.  The  order 
establishiog  water  rates  to  be  collected  in  the  city  and  coanty  of 
San  Francisco,  for  water  supplied  to  the  city  and  county  for  munici- 
pal purposes,  and  for  water  furnished  for  domestic  purposes  to  private 
consumers,  provided  that  in  case  the  city  and  county  paid  its  rates 
monthly  or  any  part  thereof,  the  same  should  be  allowed  to  private 
consumers  to  the  extent  of  a  25  per  cent,  reduction  on  their  rates; 
Held,  invalid.  Such  action  is  not  fixing  rates;  it  is  only  naming 
rates  with  a  contingency, 

llAMDAHns.  The  petitioner,  a  private  consumer,  claiming  under  such  an 
ordinance,  cannot  compel  the  Auditor  by  mandamus  to  audit  and 
allow  the  claims  of  the  company  for  water  furnished  for  municipal 
purposes. 

Fbeb  Wateb.  The  question  whether  the  city  and  county  is  entitled  to  water 
free  for  such  purposes  as  are  enumerated  by  the  Act  of  April  22,  1858, 
not  decided  by  a  majority  of  the  Court.  (Mr.  Justice  Boss  and  Mr. 
Justice  Myrick  in  their  concurring  opinions  held  that  the  city  is  not 
entitled  to  free  water  for  any  purpose.) 

Wallace  Oreathouse  dt  Blandingy  for  petitioner. 

J.  F.  CouHjlery,  for  respondent. 

JF)ranh  G.  Newlancb^  for  Spring  Valley  Water  Company. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Court: 

The  petitioner  alleges  that  on  the  first  day  of  June,  1880, 
the  Board  of  Supervisors  of  the  city  and  counfy  of  San 
Francisco,  passed  an  ordinance  known  as  ^'  Order  No.  1573 — 
Establishing  Water  Rates,*'  to  take  effect  on  the  first  day  of 
July  thereafter,  and  that  by  Section  11  of  said  ordinance  it 
is  provided  that  "The  rates  of  compensation  to  be  collected 
for  water  supplied  to  the  city  and  county  of  San  Francisco 
for  municipal  purposes,  shall  be  as  follows : 

"Fifteen  (15)  dollars  per  month  for  every  hydrant  for  fiare 
purposes  and  for  flushing  sewers.  Five  hundred  dollars 
($600)  per  month  for  water  furnished  for  Golden  Gate  Park. 
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Seyen  thousand  dollars  ($7^000)  per  month  for  water  for  all 
the  public  buildings"  *  *  *  ««due  and  payable  at  the 
end  of  each  month." 

And  it  is  further  alleged  that  in  and  by  said  ordinance  rates 
were  also  prescribed  to  be  collected  for  water  furnished  for 
domestic  and  other  pur{>oses  to  private  consumers. 

Bat  it  was  provided  in  said  ordinance  that  '*  in  case  the 
rates  or  compensation  hereby  fixed  for  water  supplied  to  the 
oify  and  couniy  of  San  Francisco  for  municipal  purposes 
shall  be  fully  paid  monthly  by  the  said  city  and  county  to 
the  Spring  valley  Water  Works,  the  same  shall  be  allowed 
by  said  corporation  upon  the  rate's  charged  to  its  consumers 
other  than  the  city  and  coiinty,  for  the  month  succeeding  the 
month  in  which  the  same  are  collected,  and  in  such  manner 
that  the  rates  to  such  consumers  for  such  succeeding  month 
shall  be  diminished  twenty-five  (25)  per  cent,  or  such  pro- 
portion thereof  as  may  be  collected  from  said  city  and 
county." 

Since  the  passage  of  that  ordinance  such  proceedings  have 
been  had  by  said  Board  as  to  entitle  the  Spring  Valley 
Water  Works  to  have  its  claims  for  compensation  for  water 
furnished  to  said  city  and  county,  audited  and  allowed  by 
the  respondent,  as  Auditor  of  said  city  and  county,  provided 
said  ordinance  was  valid.  But  it  is  alleged  that  tne  respond- 
ent has  refused  to  audit  and  allow  said  claims,  and  that  by  rea- 
son thereof  said  Spring  Yalley  Water  Works  has  not  allowed 
anjrthing  upon  the  rates  charged  to  its  private  consumers,  of 
wmch  the  petitioner  is  one,  and  it  therefore  asks  the  Court 
to  compel  the  allowance  of  said  claims  gainst  the  city  and 
county,  in  order  that  the  Spring  Valley  Water  Works  may 
be  compelled  to  proportionately  diminish  the  rates  charged 
to  the  petitioner  as  a  private  consumer  of  its  water. 

It  is  claimed  on  behalf  of  the  petitioner  that  bjr  Section  1 
of  Article  XIV  of  the  Constitution,  it  is  made  the  duty  of 
said  Board  of  Supervisors  to  fix  the  rates  or  compensation 
to  be  collected  by  said  Spring  Valley  Water  Works  for  the 
water  supplied  to  said  city  and  county,  or  the  inhabitants 
thereof,  and  that  by  the  passage  of  the  ordinance  above  re- 
ferred to,  said  Board  strictly  fulfilled  the  requirement  of 
said  clause  of  the  Constitution.  But  we  have  looked  in 
▼ain  for  auf  provision  of  the  Constitution  which  would  au- 
thorize said  Board  to  fix  the  rates  to  be  paid  by  the  city  and 
county,  and  then,  in  effect,  provide  that  if  said  bitj  and 
eounty  did  not  pay  the  rates  so  fixed  for  it  to  pay,  that  the 
same  should  be  added  to  the  rates  fixed  for  private  con- 
Bomers  to  pay.     Or,  that  in  case  the  city  and  county  did 
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pay  its  rates  or  any  part  thereof,  that  the  amonnt  paid  by  it 
should  be  allowed  to  private  consumers.  We  do  not  think 
that  the  language  of  the  Constitution  will  admit  of  that  con- 
struction. If  it  confers  upon  the  Board  the  power  to  fix  the 
rates  or  compensation  which  the  city  and  county  must  pay 
to  the  Spring  Valley  Water  Works,  for  water  supplied  to 
said  city  and  county,  it  is  very  clear  that  when  said  rates  are 
fixed,  it  concerns  nobody  except  the  Spring  Valley  Water 
Works  and  said  city  and  county,  whether  said  rates  are  paid 
by  the  latter  or  not.  The  ordinance  under  consideration 
simply  provides  that,  if  tie  Spring  Valley  Water  Works 
collects  any  money  from  the  city  and  county  for  water,  it 
shall  credit  the  amount  so  collected  to  private  consumers  of 
water.  Is  that  fixing  rates?  If  not,  that  provision  of 
the  ordinance  is  void,  and  the  petitioner  can  claim  nothing 
by  virtue  of  it. 

The  question  mainlv  discussed  on  the  hearing  of  this  case 
was  whether,  under  the  Constitution,  the  city  and  county  is 
chargeable  for  water  which,  under  the  general  incorpor-^ 
ation  law  of  the  State,  it  was  entitled  to  have  furnished 
without  charge  before  the  adoption  of  the  Constitution. 

But  that  question  does  not  arise  in  this  case.  The  peti- 
tioner's ri^ht  to  be  heard  depends  wholly  upon  the  validity 
of  the  ordinance  now  before  uS:  If  invalid,  as  we  think  it 
to  be,  the  Auditoi"  cannot  be  compelled  to  audit  and  allow 
claims  for  water  furnished  to  the  city  under  it.  And  that  is 
the  only  question  now  before  the  Court. 

Application  denied. 

We  concur:  Thornton,  J.,  Morrison,  C.  J.,  McKinstry,  J. 

I  concur  in  the  judgment.  MgEee,  J. 


coNOUERma  opinion. 

First — ^In  Article  XTV,  Section  1,  of  the  Constitution  of 
1879,  it  is  declared  that  "  the  use  of  all  water  now  appro- 
priated, or  that  may  hereafter  be  appropriated,  for  sale, 
rental  or  distribution,  is  hereby  declared  to  be  a  public  use, 
and  subject  to  the  regulation  and  control  of  the  State;*'  and 
''that  the  rates  or  compensation  to  be  collected  bv  any  per- 
son, company  or  corporation  in  this  State,  for  the  use  of 
water  supplied  to  any  city  and  county,  or  city  or  town,  or 
the  inhabitants  thereof,  shall  be  fixed  annually,  by  the 
Board  of  Supervisors," etc.  Section  2.  "The  right  to  col- 
lect rates  or  compensation  for  the  use  of  water  supplied  to 
any  county,  city  and  county,  or  town,  or  the  inhabitants 
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thereof,  is  a  franchise,  and  cannot  be  exercised  except  by 
anthorify  of  and  in  the  manner  prescribed  by  law." 

Before  the  adoption  of  the  Constitution  oi  1879,  there  was 
a  growing  assertion  on  the  part  of  interested  parties,  that 
when  a  franchise  had  been  granted  by  the  Government,  it 
80  far  partook  of  the  nature  of  a  contract  that  neither  its  ex- 
istence nor  its  mode  of  being  exercised  could  thereafter  be 
interfered  with  or  controlled;  that  the  creature  became  and 
was  independent  of  its  cr.eator.  This  idea  had,  in  some 
States,  received  the  sanction  of  the  Courts. 

The  insertion  of  the  above  quoted  provisions,  and  some 
others,  in  the  Constitution,  is  a  protest  on  the  part  of  the 
people  of  this  State  against  the  growing  assumption.  The 
people  declared,  in  language  unmistakaoie,  that  the  use  of 
water  for  sale,  rental  or  distribution  is  a  public  use,  subject 
to  the  regulation  and  control  of  the  State,  and  4hat  the  right 
to  collect  compensation  is  a  franchise,  and  cannot  be  exer- 
cised except  by  authority  of  and  in  the  manner  prescribed 
bylaw. 

This  language  is  plain  and  direct,  and  means  just  what  it 
'says.  It  is  to  apply  to  all  water  for  sale,  rental  or  distribu- 
tion by  means  of  a  franchise.  It  will  control  all  franchises 
heretofore  or  hereafter  to  be  granted  or  exercised.  If  any 
provisions  in  any  existing  franchise  is  contrary  to  or  as- 
sumes to  give  privileges  or  impose  burdens  inconsistent  with 
this  language,  such  provision  must  give  way.  In  my  opin- 
ion, then,  it  follows  that  the  Board  of  Supervisors  of  the 
city  and  county  of  San  Francisco  has  had,  since  the  new 
Constitntion  went  into  effect,  and  has,  the  power  to  fix  and 
determine  the  rates  or  compensation  to  be  collected  by  the 
Spring  Valley  Water  Works,  as  well  from  the  city  and 
coanfy  as  from. private  persons,  any  provision  in  any  statute 
to  the  contrary  notwithstanding;  that  the  Board  of  Super- 
visors has  the  power  to  determine  what  amounts  respec- 
tively would  be  proper  for  individuals  to  pay  for  water 
fnmished  to  and  used  by  them,  and  what  amounts  respectively 
should  be  paid  by  taxation  for  water  used  for  fire  purposes, 
for  flushing  sewers,  for  public  buildings  and  offices,  for 
sprinkling  streets  and  for  beautifying  parks.  The  Board 
may  fix  the  rates  for  each  and  all  these  purposes  by  a  sys- 
tem of  measurement,  if  practicable,  or  it  may  adopt  any 
other  mode  which,  in  its  judgment,  will  attain  the  required 
result.  It  may  determine  what  sum  would  be  a  proper  pro- 
portion for  property  to  pay,  through  taxation,  for  the  benefit 
it  receives,  and  what  sums  individuals  should  pay  for  benefits 
they  receive;  and  I  find  nothing  in  the  Constitution  which 
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prevents  the  Board  from  relyinff  upon  the  jadgment  of  its 
own  members  in  fixing  such  proportions. 

As  if  to  declare  more  certainly,  if  possible,  that  the  people 
were  in  earnest  in  their  intention  to  have  control  oyer  fran- 
chises of  this  character,  it  is  also  declared  in  Section  1, 
above  referred  to,  that  if  any  person,  company,  or  corporation, 
shall  collect  water  rates  in  any  city  and  county^  or  city  or 
town,  otherwise  than  as  established,  the  franchise  and  water 
works  shall  be  forfeited  for  the  public  use. 

This  question  of  water  supply  and  regulation  in  this  State, 
is  much  broader  than  local  differences  as  between  rate- 
payers and  taxable  properhr  in  San  Francisco;  it  is  co-ex- 
tensive with  the  State,  and  may  be  co-extensive  with  its 
prospects  and  needs.  It  may  be,  that  in  dealing  with  the 
subject  at  large,  and  in  laving  down  general  rules  to  be  ap- 
plied to  the  water  supply  throughout  the  State,  local  changes 
will  result,  not  to  the  satisfaction  of  all;  but  that  is  no  argu- 
ment against  the  application  of  the  general  rules,  nor  any 
reason  why  the  will  of  the  people,  as  expressed  in  the  Con- 
stitution, should  not  be  enforced  and  acted  upon.  In  cities 
and  counties,  and  cities  or  towns,  the  local  governing  bodies 
are  to  fix  rates;  in  other  subdivisions  of  the  State  the  supply 
of  water  is  subject  to  the  regulation  and  control  of  the 
Legislature. 

Second.  In  the  ordinance  before  us  (Order  No.  1673, 
approved  June  10,  1880^  the  Board  of  Supervisors  of  the 
city  and  county  of  San  Francisco,  did  not  fix  rates  or  com- 
pensation for  water  to  be  furnished  during  the  year  com- 
mencing July  1,  1880,  to  the  city  and  county,  nor  to  the 
inhabitants  thereof,  as  it  was  authorized  and  required  by  the 
Constitution  to  do.  After  naming  sums  as  rates  to  be  paid 
for  water  furnished  to  houses,  tenements,  offices,  eto.,  etc., 
and  for  other  individual  purposes,  the  order  proceeds  in 
Section  11,  to  name  sums  as  rat«s  or  compensation  to  be 
collected  for  water  supplied  to  the  city  and  county  for  muni* 
cipal  purposes,  viz.,  niteen  dollars  per  month  for  each  hy- 
hrant,  five  hundred  dollars  per  month  for  the  Golden  Gate 
Park,  and  seven  thousand  dollars  per  month  for  all  the  pub- 
lic buildings;  but  at  the  close  of  that  section  is  a  clause 
which  destroys  the  effect  of  the  whole  order.  That  clause  is 
as  follows : 

'^  In  case  the  rates  of  compensation  hereby  fixed  for  water, 
supplied  to  the  city  and  county  of  San  Francisco  for  muni- 
cipal purposes,  shall  be  fully  paid  monthly,  by  the  said  oiinr 
and  counhr  to  the  Spring  Yalley  Water  Works,  the  same  shall 
be  allowed  by  said  corporation,  upon  the  rates  charged  to 
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its  consumers,  other  than  the  city  and  connty,  for  the  month 
SQcceeding  the  month  in  which  the  same  are  collected,  and 
in  such  manner  that  the  rates  to  such  consumers  for  such 
sncceeding  month  shall  be  diminished  twenty-five  per  cent, 
or  such  proportion  thereof  as  may  be  collected  from  said 
cit7  and  county." 
This  is  not  frdng  rates — it  is  naming  rates  with  a  contin- 
ency.  If  the  city  pays,  the  rates  to  individuals  are  to  be 
iminished;  or  at  least,  there  is  to  be  a  rebate.  The  amount^ 
too,  of  the  rebate  is  uncertain.  If  the  city  pays  so  miLch, 
there  is  to  be  a  rebate  of  twenty-five  per  cent;  if  it  pays  less, 
there  is  to  be  a  proportional  rebate.  Who  is  to  determine 
the  proportion?  Who  is  to  determine  how  much  will  have 
been  paid  by  the  city,  and  thus  ascertain  the  amount  of  the  ^ 

rebate  ?    As  we  said  above  this  is  not  Jixing  rates.  ^  To  fix  is    i     / 
to  establish,  to  settle,  to  determine,  to  limit,  to  de^ne.    ^^    I    \ 
name  a  sum  to  be  paid,  with  some  uncertain  amount  to  be  /     ' 
repaid  upon  a  contingency,  is  not  a  fixing  of  rates.     In  the 
first  place,  the  order  goes  on  to  name  rates  to  be  paid  by  in- 
dividuals, and  thereby  names  the  amounts  they  ought  prop- 
erly to  pay,  respectively,  for  water  used  by  them;  and  then 
says,  if  some  one  else,  viz.,  the  city  and  county,  shall  pay 
the  sums  which  ought  to  be  paid  by  it,  and  that  promptly, 
month  b^  month,  then,  in  that  case,  the  sums  named  to  be 
paid  by  individuals  are  too  large,  and  there  shall  be  a  rebate. 

That  kind  of  legislation  is  too  uncertain  to  be  called  legis- 
lation. As  well  might  the  Board  have  said,  if  Mr.  A.  shall 
pay  his  water  bills  at,  say  five  dollars  per  month,  Mr  B's. 
bills  shall  be  five  dollars;  but,  if  Mr.  A.  shall  not  pay  his 
bills  in  full,  Mr.  B.  shall  pay  a  proportional  increase. 

The  Constitution  is  very  plain  and  direct  in  its  provisions. 
The  Board  of  Supervisors  is  to  fix  the  rates  of  compensation 
for  the  use  of  water  to  be  supplied  to  the  city  and  county; 
the  Board  is  also  to  fix  the  rates  of  compensation  for  the 
1186  of  water  supplied  to  the  inhabitants  of  the  city  and 
county;  the  Board  is  to  fix — ^not  leave  indefinite  and  un- 
certain. Until  there  shall  have  been  a  fixing  of  rates, 
according  to  the  Constitution,  I  do  not  see  how  the  city  and 
county  can  be  compelled  to  pay;  neither  do  we  see  how  the 
city  and  county  can  be  compelled  to  do  an  act  in  furtherance 
of  the  uncertainty  created  by  the  ordinance. 

Mtbice,  J. 

^  The  purpose  of  this  proceeding,  as  explained  by  all  par- 
ties, is  to  obtain  a  determination  oj  this  Court  of  twoques- 
tions— first,  whether  or  not  the  Spring  Valley  Water  Works 
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is  now  under  the  legal  obligation  to  furnish  water  to  the  city 
and  county  of  San  !brancisco  free  of  charge  for  any  purpose, 
and  second,  whether  or  not  the  so-called  Bayly  Ordinance 
is  valid.  Both  questions  have  been  elaborately  argued,  a 
decision  on  both  requested  by  all  parties,  and  as  the  ques- 
tions are  of  public,  as  well  as  of  private  interest,  I  tnink 
they  ought  now  to  be  determined. 

As  respects  the  first,  I  am  of  the  opinion  that  the  con- 
struction placed  by  a  majority  of  the  Court  on  the  provi- 
sions of  the  new  Constitution  in  relation  to  water,  in  the  case 
of  the  Spring  Valley  Water  Works  vs.  The  Board  of  Supervise 
ore  of  the  CUy  and  County  of  San  Francisco,  7  Pac.  C.  L.  J. 
614,  necessarily  results  in  relieving  that  company  of  the  ob- 
ligation to  furnish  water  to  the  city  and  county  of  San  Fran- 
cisco free  of  charge  for  any  purpose.  I  dissented  from  that 
construction,  and,  in  an  opinion  filed  at  the  time,  stated  why 
I  thought  that  results  would  follow  the  construction  then 
adopted  by  the  majority.  Subsequent  reflection  and  inves- 
tigation has  but  confirmed  and  strengtheued  the  views  I  then 
expressed.  I  thought  then,  and  think  now,  that  by  incor- 
porating and  availing  itself  of  the  privileges  conferred  by 
the  Act  of  1858,  the  Spring  Valley  Water  Company  entered 
into  a  contract  with  the  State  bv  which  it  agreed,  among 
other  things,  to  furnish  water  to  the  extent  of  its  means,  to 
the  city  and  county  of  San  Francisco  free  of  charge,  in  case 
of  fire  or  other  great  necessity — ^which  latter  terms,  it  has 
already  been  determined  by  this  Court,  included  all  water 
necessary  for  sprinkling  streets,  watering  public  squares 
and  parks,  for  flushing  sewers,  and  for  all  like  purposes 
beneficial  to  the  public;  and,  as  a  part  consideration  for 
this  agreement  on  the  part  of  the  company  to  furnish  water 
free  of  charge  for  those  purposes,  the  State  agreed  that  the 
company  should  be  entitled  to  furnish  pure,  fresh  water  to 
such  of  the  inhabitants  of  the  city  and  county  as  should 
wish  to  take  it,  for  family  uses,  at  reasonable  rates  and  with- 
out distinction  of  persons,  upon  proper  demand  therefor — 
such  rates  to  be  determined  by  a  majority  of  a  Board  of 
Commissioners,  to  be  selected:  two  by  the  city  and  county 
and  two  by  the  Water  Company;  and  in  case  of  the  inability 
of  the  four  to  agree  to  the  valuation,  then  the  four  to  choose 
a  fifth  person,  who  should  also  become  a  member  of  the 
Board;  and  in  the  event  of  the  inability  of  the  four  Com- 
missioners to  agree  upon  a  fifth,  then  the  Sheriff  of  the 
county  to  appoint  such  fifth  person.  (Act  of  April  22,  1858, 
Stats.  1858,  p.  219.)  Whetner  the  rates  which  would  be 
fixed  by  a  Board  so  constituted,  would  be  "higher  or  lower 
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than  those  fixed  by  the  Board  of  Supervisors,  is  a  question 
with  which  the  Court  has  nothing  to  do. 

That  the  manner  of  fixing  the  rates  was  as  much  a  part  of 
the  agreement  between  the  company  and  the  State  as  was 
the  agreement  to  furnish  the  public  water  for  certain  pur- 
poses free  of  charge,  is,  to  my  mind,  beyond  B,ny  and  all 
question.     Both  the  right  and  the  obligation  arose  out  of 
contract  and  out  of  contract  alone,  and  the  one  formed  an 
important  part  of  the  consideration  for  the  other.    This  con- 
tract, relating  as  it  did  to  property  rights — to  the  disposi- 
tion of  the  water  the  company  owned — was,  in  my  opinion, 
beyond  the  reach  of  subsequent  legislation,    statutory  or 
constitutional.     But  a  majority  of  my  associates  were  of  the 
opinion  that  the  provisions  of  the  new  Constitution  applied 
to  this  company,  and  annulled  its  right  to  have  the  water 
rates  fixed  in  the  manner  provided  by  the  Act  of  1858;  and 
the  Conrt  so  determined.     It  having  been  thus  decided  that 
the  provisions  of  the  new  Constitution  apply  to  the  Spring 
Yalley  Water  Company,  it  seems  clear  enough  that  the  ob- 
ligation on  the  part  of  the  latter  to  furnish  water  free  for 
uiy  purpose,  no  longer  exists.     It  certainly  cannot  be  said 
that  the  provisions  of  the  Constitution  apply  to  this  com- 

Eftny  for  one  purpose  and  not  for  another — that  so  far  as  a 
^den  is  imposed,  they  apply,  but  so  far  as  a  right  of  privi- 
lege is  granted,  they  do  not  apply.  To  so  hold,  would  not 
only  be  to  adopt  a  rule  of  construction  altogether  new  and 
naanifestiv  unjust,  but  it  would  also  be  in  direct  contraven- 
tion of  tnat  provision  of  the  Constitution  itself  which  de- 
clares that  its  provisions  are  mandatory  and  prohibitory, 
^ess  by  express  words  they  are  declared  to  be  otherwise. 
Applying,  then,  the  provisions  of  the  Constitution  to  the 
^pnng  VjJley  Company,  we  find  that  company  clothed  by 
the  19th  section  of  the  11th  Article,  with  the  privilege  of  in- 
froducing  into  and  supplying  "the  city  and  county  of  San 
Francisco  and  its  inhaoitants  *  *  *  with  fresh  water 
for  domestic  and  all  other  purposes,  upon  the  condition  that 
the  municipal  government  shall  have  the  right  to  regulate 
the  charges  thereof." 

JBIsewhere  in  the  same  section  the  company  is  charged 
irith  the  payment  of  damages  to  persons  iniured  by  laying 
of  pipes,  etc.,  but  with  this  exception,  the  sole  condition  nere 
imposed  on  the  company,  in  granting  to  it  the  privilege  of 
introducing  and  supplying  the  dty  arui  county  of  San  Fran- 
cisco and  its  inhabitants  with  fresh  water  for  domestic  and 
aU  other  purposes,  is  that  the  municipal  government  shall  have 
ihe  right  to  regulate  the  charges  thereof.     And  this  provision 
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is  followed  tip  by  Section  1,  of  Article  XIV  of  the  Constitu- 
tion, in  which  it  is  declared  that  the  rates  or  compensation 
to  be  collected  for  water  so  supplied,  shall  he  faced  annually 
by  the  Board  of  Supervisors,  by  ordinance,  which  shall  con- 
ti^ae  in  force  for  one  year  aAd  no  longer.  Such  ordinances 
are  required  to  be  adopted  in  the  month  of  February,  of  each 
year,  and  to  take  effect  on  the  first  day  of  July  thereafter; 
and  it  is  further  provided  that  if  the  Board  fail  to  pass  such 
ordinances  within  such  time,  it  shall  be  subject  to  peremp- 
tory process  to  compel  it  to  do  so,  at  the  suit  of  any  party 
interested,  and  shall,  also,  be  liable  to  such  further  process 
and  penalties  as  the  Legislature  may  prescribe. 

These  provisions  of  the  Constitution  applied  to  the  Spring 
Valley  Water  Company,  as  they  must  be  under  the  decision 
to  which  allusion  has  been  made,  leave  no  doubt  in  my  mind 
that  the  company  has  thereby  become  entitled  to  receive 
compensation  for  aU  water  furnished  the  city  and  county,  to 
be  fixed  in  the  mode  pointed  out  in  the  Constitution  itself. 

The  question  remains:  Does  the  Bayly  Ordinance  fix  the 
rates  or  compensation  to  be  collected  for  the  use  of  the 
water  supplied  to  the  city  and  county  and  the  inhabitants 
thereof  ?  With  the  reasonableness  of  the  rates  or  compensa- 
tion the  Courts  have  nothing  to  do.  That  is  a  matter  for 
the  Board  of  Supervisors,  although,  of  course,  the  Constitu- 
tion contemplates  that  the  rates  or  compensation  to  be 
established  shall  be  fair  and  just — ^just  to  the  company 
furnishing  the  water,  and  just  to  those  who  use  and  naye 
the  benefit  of  it.  But  when  the  Board  undertakes  to  fix  the 
rates  or  compensation  it  mujst  do  so.  To  make  the  rates  or 
compensation  depend  on  a  contingency  or  on  contingencies, 
as  does  the  ordinance  in  question,  is  not  to^x  them.  Fixed 
means  settled;  established;  firm.  To  say  that  certain  rate- 
payers shall  pay  certain  sums,  provided  tne  citj  and  county 
shall  pay  a  certain  other  sum  or  sums,  in  which  event  the 
amounts  to  be  paid  by  the  rate-payei:s  shall  be  proportion- 
ately reduced,  is  not  to  fix  anything,  and  does  not  answer 
the  requirement  of  the  Constitution,  which,  as  I  understand 
it,  is  that  the  Board  of  Supervisors  shall  by  ordinance  de- 
clare absolutely,  independent  of  conditions  and  irrespectiye 
of  contingencies,  the  rates  or  compensation  to  be  collected 
by  the  Water  Company  for  the  use  of  water  supplied  to  the 
city  and  county  and  to  the  inhabitants  thereof.  When  so 
fixed,  the  company  is  as  much  entitled  to  collect  the  amount 
from  the  city  and  county  as  from  the  inhabitants. 

I  concur  in  the  judgment  denying  the  writ. 

Boss,  J. 
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In  Bane. 


[Filed  March  10,  1882.] 
No.  7713. 

OHMSTIE,  Petitioneb, 

vs. 

BOABD  OF  SUPERVISORS  OF  SONOMA  COUNTY, 

Respondent. 

CcncnraB'S  OKBfTIFXaA.TB — PbBBKNTATION  of  GlAIIK  to  BoABD  of  SUPBBYiaOBB 

— Mamdamub.  The  oertifioate  ot  a  Ooroner  that  the  plaintiff  was 
Bimiinoned  to  inspect  the  body,  analyze  the  stomach,  and  give  an 
opinion  as  to  the  canse  of  death;  and  that  he  performed  those  seryioes 
is  conolnsive  as  to  Ihe  rendition  of  the  service,  not  as  to  the  amount 
of  compensation.  Unless  a  claim  against  the  county  is  properly 
made  out  giving  all  the  items  (in  this  case  the  number  of  miles 
traveled,  the  length  of  time  consumed,  and  the  expense  incurred  in 
making  the  analysis  of  the  stomach),  the  Board  of  Supervisors  can 
refuse  to  hear  or  con»der  it,  and  mandamus  will  not  lie. 

Oeo.  A,  Johnson  said  Barclay  dt  Herdey,  for  petitioner. 
A.  B,  Ware,  for  respondent. 

SHABPSTEiNy  J.,  delivered  the  opinion  of  the  Court: 

It  appears  by  the  certificate  of  the  Coroner  that  the  plain- 
tiff was  duly  summoned  to  inspect  the  body,  analyze  the 
stomach,  and  give  a  professional  opinion  as  to  the  cause  of 
death  of  deceased;  and  that,  in  obedience  to  said  summons, 
the  plaintiff  performed  those  services. 

Upon  the  presentation  of  an  account,  properly  made  out 
and  verified,  and  that  certificate  to  the  Board  of  Supervisors, 
it  If  as  the  duty  of  that  Board  to  allow  a  reasonable  compen- 
sation for  such  services.  The  certificate  was  not  conclusive 
as  to  the  amount  of  compensation.  (Chap.  81,  Stat.  1872  p. 
81.)  Under  the  maxim  indusio  unitis  est  eocdusio  aUerius,  it 
would  seem  that  such  certificate  was  conclusive  as  to  the 
rendition  of  the  services.  The  Board  refused  to  hear  or 
consider  this  claim,  on  the  ground,  among  others,  that  it  did 
not  ffive  all  the  items  of  the '  claim.  The  claim  is  for 
"  making  a  trip  from  Petaluma  to  Timber  Cove,  and  making 
a  post-mortem  examination  on  the  body  of  William  Johnson, 
and  taking  the  stomach  of  said  deceased  to  San  Francisco 
for  analysis." 

The  number  of  miles  traveled  in  going  from  Petaluma  to 
Timber  Cove,  or  the  length  of  time  consumed  in  making  the 
post-mortem  examination,  or  the  number  of  miles  traveled, 
or  the  time  consumed,  or  the  expenses  incurred  in  taking 
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the  stomach  to  San  Francisco  for  analysis,  is  not  stated. 
As  the  Board  had  the  power  to  allow  such  amount  of  com- 
pensation as  it  might  think  that  he  was  entitled  to  receive, 
the  statement  of  these  things  which  we  have  enumerated  as 
omitted,  was  necessary,  in  order  to  enable  the  Board  to  de- 
termine what  amount  should  be  allowed.  And  we  suppose 
that  the  object  of  the  Legislature  in  providing  that  ''the 
Board  of  Supervisors  must  not  hear  or  consider  any  claim 
in  favor  of  an  individual  against  the  county  unless  an  ac- 
count, properly  made  out,  giving  aU  the  items/*  is  presented 
to  the  ^oard,  was  to  have  the  Board  furnished  with  sufficient 
data  for  intelligently  determining  the  amount  due  to  a  claim- 
ant before  even  considering  his  claim.     (Pol.  C,  4072.) 

There  are  other  reasons  assigned  in  the  answer  of  the 
respondent  for  not  acting  upon  said  claim,  but  as  we  deem 
the  one  to  which  we  have  referred  sufficient,  it  is  unneces- 
sary to  consider  any  other. 

Writ  discharged. 

We  concur:  McBonstry,  J.,  Myrick,  J.,  Morrison,  0.  J., 
Boss,  J. 

I  dissent:    Thornton,  J. 


In  Bank. 

[Filed  March  9,  1882.] 

No.  7111. 

EDWAEDS,  Appellant,  vs.  BURRIS,  Respondent. 

SiiAMDSB  OF  TiTLB — Gbatamsit  OF  AcTioN.  Actioxi  for  Blander  of  title  to  real 
property.  It  appeared  from  the  complaint  that  at  the  time  of  the 
alleged  slander  plaintiff  had  no  estate  or  interest  in  the  property. 
Held,  the  action  of  the  Gonrt  in  sastaining  a  general  demurrer  was 
proper,  as  the  grayamen  of  such  action  is  the  slander  of  plaintifTs 
title. 

Bedkmpti'onbb — MoBTOAas.  To  entitle  a  party  to  the  statns  of  a  redemp- 
tioner  it  mast  appear  that  he  was  the  mortgagor,  or  jadgment  debtor, 
or  the  successor  in  interest  of  the  judgment  debtor,  or  a  creditor  hav- 
ing a  lien  by  judgment  or  mortgage  on  the  property  sold  at  foreclosure 
sale. 

Appeal  from  Superior  Court,  Sonoma  County. 

Johnson  &  Henley,  for  appellant. 
BtUledge  dt  McConnell,  for  respondent. 

McEee,  J.,  delivered  the  opinion  of  the  Court: 

This  was  an  action  in  the  nature  of  an  action  for  slander 
of  title.    A  demurrer  to  the  complaint  was  sustained  by  the 
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Conrt  below,  and  as  the  plaintiff  declined  to  amend,  judg- 
ment of  dismissal  was  entered,  from  which  comes  this  appeal. 
Substantially,  the  complaint  alleges  '^  that  during  tne  en- 
tire year  of  1878,  up  to  October  26th,  plaintiff  was  the  owner 
in  fee  as  her  separate  property  "  of  a  tract  of  land  in  Sonoma 
County;  that  on  October  26,  1878,  the  Sonoma  Valley  Bank 
caused  the  said  land  to  be  sold,  under  a  decree  of  foreclosure 
of  mortgage  thereon;  that  at  the  sale  the  defendant  became 
the  purchaser  of  the  land  for  17,660;  *'  and  the  plaintiff  had 
the  period  of  six  months,  from  October  26,  18y8,  in  which 
to  redeem  from  the  sale;"  that  for  the  purpose  of  redemption, 
she  entered  into  negotiations  with  one  Otto  Schetter  and 
others  for  the  sale  of  said  land;  and  Schetter  had  agreed  to 

Snrchase  the  same  from  her,  and  pay  her  therefor  ten  thousand 
ollars;  but  he  was  dissuaded  and  prevented  from  completing 
the  purchase  by  the  defendant,  on  December  10,  1878,  ma- 
liciously and  without  probable  cause,  speaking  in  the  pres- 
ence and  hearing  of  the  said  Otto  Schetter  and  others,  the 
following  words  ** concerning  the  said  property  and  the 
pbinttff:' 

**  'She  cannot  sell  the  place,'  meaning  the  plaintiff  could 
not  sell  her  equity  of  redemption  in  said  property,  and  had 
no  right  to  redeem  the  same;  'she  never  owned  the  place; 
the  conveyance  of  it  to  her  by  her  mother  was  fraudulent,' 
meaning  wat  the  conveyance  to  plaintiff  by  plaintiff's  gran- 
tor, Mre.  F.  Haraszthy,  of  said  property,  was  fraudulent; 
'and  if  you  buy  the  place  I  will  get  out  letters  of  adminis- 
tration upon  the  estate  of  Mrs.  Haraszthy  and  take  the  place 
away  from  you,  and  you  will  get  into  litigation  and  lose  the 
projpertv  and  your  money,'  meaning  that  the  said  grantor  of 
plamtiff,  Mrs.  Haraszthy,  was  now  dead,  and  the  said  con- 
yeyance  was  fraudulent  and  void,  .and  that  if  the  said  Schetter 
should  buy  the  said  property  from  the  plaintiff,  or  the 
equity  of  redemption  thereof,  that  it  was  the  intention  of 
said  defendant  to  get  out  said  letters  of  administration,  and 
involve  said  Schetter  in  expensive  litigation,  great  trouble 
and  annoyance,  and  a  loss  of  the  property  and  of  money." 

Other  words  of  like  import  are  also  set  forth  in  a  second 
ooont  of  the  complaint  containing  a  similar  colloquium  and 
lOce  inuendoes  and  all  these  words  were,  as  the  complaint 
alleges,  *'  false  and  made  with  the  intent  to  prevent  any  sale 
of  the  property  bv  the  plaintiff,  or  any  sale  of  her  right  to 
redeem,"  per  quoa  the  plaintiff  was  damaged  nine  thousand 
dollars,  for  which  she  asked  judgment  with  costs. 

It  wUl  be  observed  that  the  complaint  shows  affirmatively^ 
that  the  plaintiff  was  owner  in  fee  of  the  land  only  until 
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October  26,  1878,  when  the  defendant  acquired  title  to  it  as 

Surcbaser  at  the  foreclosure  sale;  and  that  the  alleged  slan- 
er  of  title  was  published  December  10,  1878,  at  which  time 
it  follows  that  the  plaintiff  was  not  the  owner.  It  also  shows 
negatively,  that  she  was  not  the  mortgagor,  nor  a  party  to 
the  foreclosure  proceedings  of  the  decree  under  which  she 
admits  the  defendant  acquired  title  to  the  land  at  the  fore- 
closure sale.  Being  neither  the  mortgagor,  nor  a  party  to 
the  action  in  foreclosure,  the  plaintiff  was  not  bound  by  the 
proceedings.  She  was,  therefore,  not  a  redemptioner  within 
the  meaning  of  Section  701,  G.  C.  P.;  and  the  ayerment  that 
she  was  entitled  to  redeem  the  mortgaged  premises  within  six 
months  after  the  sale  to  the  defendant,  is  a  mere  conclusion 
of  law  unsustained  by  any  affirmative  averment  of  fact. 

To  entitle  the  plaintiff  to  the  stcUvs  of  a  redemptioner,  it 
should  have  been^aUeged  that  she  was  the  mortgagor,  or 
judgment  debtor,  or  the  successor  in  interest  of  the  judg- 
ment debtor,  or  a  creditor  having  a  lien  by  judgment  or 
mortgage  on  the  property  sold,  ete.  (Sec.  yOI,  C.  C.  P.) 
In  the  absence  of  sucn  averments  from  the  complaint,  and 
in  the  presence  of  an  allegation  that  at  the  time  of  the  pub- 
lication of  the  alleged  slander,  the  plaintiff  was  not  the  owner 
of  the  property  concerning  which  the  slanderous  words  were 
spoken;  she  had  no  estate  or  interest  in  the  property  which 
entitled  her  to  maintain  an  action  for  the  slander.  Such  an 
action  is  only  maintainable  by  one  who  possesses  an  estate 
or  interest  in  real  or  personal  property,  against  one  who  ma- 
liciously comes  forward  and  falsely  denies  or  impugns  his 
title  thereto,  if  thereby  damage  follows  to  the  plaintiff. 
(Odgers  on  Slander,  138;  4  Burr.  2422;  3  Taunt.  246.) 

The  gravamen  of  tiie  action  is  the  slander  of  plaintiff's  title. 
"It  is,"  says  Townshend  on. Slander,  §  206,  ''publishing  lan- 
guage not  of  the  person,  but  of  his  right  or  title  to  some- 
thing. *  V  *  *  Things  are  merely  external  to  the  person, 
and  include  whatever  one  may  or  may  be  entitled  to  own^ 
possess,  or  enjoy.  *  *  *  But  one  may  speak  or  write 
whatever  he  may  please  concerning  a  thing,  and  with  any 
intention  towards  tne  thing,  and  for  such  speaking  or  writing 
no  action  can  be  maintained.  The  thing  cannot  complain; 
it  has  no  rights  to  be  invaded.  But  although  things  have  no 
rights,  persons  may  have  a  right  in  or  to  a  thing — the  right 
of  property — and  this  right  ma;^  be  invaded  by  language 
concerning  the  thing.  When  this  invasion  occurs  the  lan- 
guage which  affects  a  thing  is  actionable."  (lb.  g  204;  Har- 
grave  vs.  LeBreton,  4  Burr.  2422;  Smith  vs.  Spooner,  3  Taunt. 
246.) 
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Unless,  therefore,  a  plaintiff  shows  title  or  interest  in  the 
property,  falsehood  and  malice  in  the  utterance  of  slander 
concerning  it,  and  an  injury  to  the  plaintiff,  there  is  no  cause 
of  action;  and  as  the  complaint  in  this  case  did  not  affirm- 
atiyely  show  that  the  plaintiff  had  title  or  interest  in  the 

Sroperty  at  the  time  of  the  alleged  tort  it  was,  as  a  pleading, 
efectiye,  and  the  demurrer  was  properly  sustained. 
Judgment  affirmed. 
We  concur:  Morrison,  C.  J.,  Myrick,  J.,  Thornton,  J. 


Department  No.  1. 


[Filed  February  27,  1882.] 

No.  8063. 

SMITH,  Appellant,  vs.  BROWN  et  al.,  Eespondents. 

OnxcE  —  Bsmoyaij  Fsom  —  Policb  OpnosB  —  Poweb  ov  Bkmotal  not 
Lxbotbd.  Proceedinf;  to  determine  the  right  of  plaintiff,  as  one  of  the 
police  officers  of  the  city  of  Sacramento.  The  claim  was  that  he  was 
appointed  daring  good  behavior,  and  defendants  (Police  Commission- 
era)  had  no  power  of  remoyal,  except  npon  charges  preferred,  a  pub- 
lic trial,  and  conTiction  of  the  offenses  named  in  the  Act  of  March  6, 
1872  (Stats.  1871-2,  pp.  243-6).  The  Oonrt  below  sustained  a  de- 
mnrrer  to  the  complaint.  Bdd,  on  the  authority  of  People  ys.  Hill,  7 
Cal.  102,  the  judgment  was  proper. 

Appeal  from  Superior  Court  Sacramento  County. 

Harty  Martin  andJones^  for  appellant. 
W.  A,  Anderson,  for  respondents. 

By  the  Coubt  : 

On  the  authority  of  People  ys.  jBJK,  7  Cal.  102,  the  judg- 
ment is  af&rmed. 

In  Bank. 


[Filed  March  9,  1882.] 

No.  7040. 

STEVENS,  Appellant,  vs.  QUIRK,  Respondent. 

Appeal  from  Superior  Court,  Monterey  County. 

8.  M.  Sunnnerton,  for  appellant. 
W,  H.  Wdb,  for  respondent. 

By  the  Coubt  :  • 

For  the  reasons  given  by  Department  Two  in  its  opinion 
in  this  case,  ffled  November  8, 1881  (8  P.  C.  L.  J.  604),  the 
judgment  ajid  order  are  affirmed. 
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Id  the  Oircnit  Ooort  of  the  United  States 

Ninth  Cibcuit,  Dibtbict  of  Caufornia. 


HUNTER 

vs. 

THE  SACRAMENTO  VALLEY  BEET  SUGAR  COMPANY. 

1.  A  PowsB  OF  Attobnbt,  'Mo  Btiperintend  any  real  and  personal  estate, 
to  make  contracts,  to  settle  outstanding  debts,  a^d  generally  to  do 
all  things  that  conoem  my  interest  in  any  way  real  or  personal  what- 
soever, giving  my  said  attorney  fall  power  to  use  my  name  to  release 
others  or  bind  myself,  as  he  may  deem  proper  and  expedient,"  does 
not  empower  the  attorney  to  convey  real  estate. 

2.  Same — Ratifioation.  An  instrument  under  seal  given  to  the  attorney 
in  fact,  providing  that,  I  **  have  this  day  made  and  concluded  a  final 
settlement  with  Henry  A.  Schoolcraft,  my  acknowledged  agent  and  at- 
torney in  fact  since  the  twenty-eighth  day  of  July,  1849,  for  all  thebasi-. 
ness  matters  and  things  in  any  wise  appertaining  to  my  interest,  and 
upon  such  final  settlement;  I  do  hereby  acknowledge  myself  to  be  firmly 
bound  by  all  his  acts  as  such  agent  or  attorney  in  fact  for  me;  hereby 
ratifying  and  confirming  by  these  presents,  whatsoever  he  may  have  done 
in  my  name  or  under  my  seal  at  any  time  heretofore,  and,  also,  do 
I  acknowledge  the  receipt  in  full  of  aU  sums  of  money,  dues,  obliga- 
tions, and  oQier  things  of  said  Henry  A.  Schoolcraft  belonging  to  me, 
on  account  of  said  agency  and  attorneyship  in  fact,  and  that  on  the 
part  of  said  Henry  A.  Schoolcraft  there  is  nothing  due  or  owing  to  me 
up  to  the  date  of  these  presents,"  does  not  ratify  or  validate  convey- 
ances of  real  estate  made  by  Schoolcraft  assuming  to  act  under  the 
power  of  attorney  mentioned  in  the  first  headnote. 

Opinion  by  Sawteb,  Circuit  Judge : 

This  is  an  action  to  recover  a  tract  of  land  in  Sacramento 
County,  being  a  small  portion  of  the  Sutter  ^n>^nt,  which  grant 
embraces  the  city  of  Sacramento.  The  plaintiff's  title  depends 
upon  a  conveyance  to  Samuel  Norris,  executed  by  Henry  A. 
Schoolcraft,  claiming  to  act  under  a  power  of  attorney  from 
John  A.  Sutter,  dated  July  28,  1849,  and  what  is  claimed  to  be 
a  ratification  of  the  acts  of  Schoolcraft  by  Sutter  by  deed  dated 
May  20,  1860.  On  June  28,  1862,  Samuel  Norris  executed  to 
Lloyd  Tevis  a  quit-claim  deed  to  a  large  amount  of  property  in 
Sacramento  and  other  counties,  consisting  of  various  ixacts  of 
land,  and  other  property  severally  specifically  described,  after 
which  several  descriptions  is  the  clause,  *'  also,  any  and  all 
other  pieces,  parcels,  or  tracts  of  land,  situate  in  said  city  and 
county  of  Sacramento,  or  either  of  them,  in,  or  to  which  I  have 
any  right,  title,  or  interest,  whether  legal  or'  equitable,"  under 
wmch  latter  clause  whatever  right  Norris  then  had  in  the 
premises  in  question  passed  to  Tevis.  On  May  3,  1871,  said 
Tevis  conveyed  the  premises  to  the  plaintiff,  a  citizen  of  Ken- 
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tacky,  the  consideration  expressed  in  the  deed  being  one  dollar. 
This  is  the  plaintiff's  title.  The  defend&nt,  the  Sacramento 
Valley  Beet  Sugar  Company,  is  in  possession,  deriving  title 
from  Sutter  through  another  line  of  conveyances — one  of  the 
conyeyances,  being  a  deed  executed  upon  a  Sheriff 's  sale  on  a 
judgment  in  a  case  wherein  said  Samuel  Norris  was  the  plaintiff, 
and  one  William  Muldrow  and  others,  defendants,  under  which 
judgment  Norris  sold  whatever  interest  the  defendants  had  in 
the  premises.  Under  this  execution  sale  and  Sheriff's  deed, 
£.  B.  Crocker  and  Bobert  Bobinson  went  into  possession  of  the 
premises  on  May  23,  1858,  and  continued  in  possession  thence- 
forth till  May  1,  1869,  when  they  conveyed  the  land  and  trans- 
ferred the  possession  to  the  defendant,  the  Sacramento  Valley 
Beet  Sugar  Company;  and  said  defendant  has,  thenceforth, 
continued  in  possession  till  the  present  time.  The  value  of  the 
premises  at  me  date  of  the  commencement  of  the  action  was 
twenty  thousand  dollars. 

The  plaintiff  in  order  to  recover  must  show  a  legal  title,  and 
his  title  depends  upon  the  effect  of  the  power  of  attorney  from 
Sutter  to  Schoolcraft  of  July  28,  1849,  and  the  other  instru- 
ment executed  by  Sutter  to  Schoolcraft,  claimed  to  be  a  ratifi- 
cation of  date  May  20, 1850.  These  instruments  are  set  out  in 
fall  in  Billings  vs.  Morrow,  7  Cal.  173-4,  decided  in  January, 
1857,  in  which  case  they  were  both  considered,  construed,  and 
their  effect  declared.  It  was  then  held — that  the  power  of  at- 
torney conferred  on  Schoolcraft  no  power  to  convey  land.  This 
construction  has  been  frequently  recognized  in  subsequent  cases. 
The  decision  in  DeRuUe  vs.  MuldroiOf  16  Cal.  512,  is  not  in  con- 
flict with  the  prior  decision  on  this  point.  On  the  contrary, 
the  Court  -says,  that  it  is  entirely  consistent  with  that  case,  to 
held,  that  the  power  of  attorney  in  question  did  authorize  the 
nraking  of  a  lease  with  a  clause  giving  a  right  to  purchase. 
Tliere  is  certainly  a  broad  distinction  between  the  power  to 
muke  an  executory  contract  for  a  sale  of  land,  and  a  power  to 
convey  land. 

One  may  be  made  by  simple  writing,  the  other  is  required  to 
be  done  by  deed.  I  suppose  it  is  competent  to  authorize  one  by 
parol  to  make,  as  attorney  in  fact,  an  executoiy  contract  for  the 
sale  of  land,  even  though  under  the  statute  or  frauds,  the  con- 
tract itself  must  be  in  writing.  But  a  power  to  convey  must  be 
under  seal,  because  the  deed  itself  must  be  imder  seal.  Thus 
there  is  a  marked  distinction  between  these  powers. 

In  JoTies  vs.  Marks,  47  Cal.  243,  the  decision  in  Billings  vs. 
Morrow,  although  under  review,  was  not  questioned  on  the 
point  that  it  conferred  no  power  to  convey  land.  Evidently,  the 
Court  deemed  the  decision  correct  on  that  point,  otherwise  there 
would  have  been  no  occasion  to  take  so  much  pains  to  distinguish 
it.  Poorman  vs.  Krebs  presenting  the  same  points  was  af&rmed 
on  authority  of  this  case,  47  Cal.  683.     In  Wilcoxson  vs.  MiUer, 
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49  Cal.  195,  the  Court  ezpremlj  held  iiiat  the  power  of  attor- 
ney to  Schoolcraft  did  not  authorize  him  to  convey  lands.  It  is 
said  by  the  Court:  ''  It  is  claimed  that  the  lands  purporting  to 
have  been  conveyed  by  Schoolcraft  while  acting  under  a  power 
of  attorney  from  Sutter,  came  within  the  exception.  But  that 
position  cannot  be  sustained,  because  the  power  of  aUoHiey  did 
not  avJhorite  him  to  execute  conveyances.**  Citing  Billings  tb. 
Morrow,  and  Jones  vs.  Marks,  sup  a.  Here  is  an  express  hold- 
ing that  it  carried  no  such  power.  Thus  that  decision  has  now 
stood  unquestioned  and  affirmed  by  the  Courts  for  nearly  tweniy- 
four  years.  So  also,  the  instrument  claimed  to  be  a  ratification 
was  construed  in  Billings  vs.  Morrow,  and  held  not  to  contain  any 
ratification  of  the  void  conveyances  by  Schoolcraft.  The  Court  says : 
''  This  paper  does  not,  upon  its  face,  purport  to  be  a  ratification  of 
sales  made  by  Schoolcraft,  but  a  deed  of  settlement  between 
Sutter  and  his  agent,  by  virtue  of  the  power,  of  the  twenly- 
eighth  of  July,  1§49,  in  which  he,  Sutter,  '  acknowledges  him- 
self held  and  firmly  bound  by  all  his  acts  as  such  agent  or  at- 
torney in  fact,'  etc.  So  far  as  this  deed  goes,  it  can  only  be  re- 
garded as  a  settlement  or  adjustment  of  accounts  between 
principal  and  agent,  and  does  not  contain  a  single  word  with  re- 
gard to  any  acts  of  Schoolcraft  other  than  those  done  by  authority  of 
the  power  of  attorney  of  July  28, 1849,  to  which  reference  is  made" 
(7  Cal.  174.)  Thus  it  is  held  that,  upon  the  face  of  the  instru- 
ment, it  does  not  purport  to  ratify  any  conveyances  of  land 
made  by  Schoolcraft;  that  "  it  does  not  contain  a  single  word 
with  regard  to  any  act  of  Schoolcraft,  other  than  those  done  by 
authority  of  the  power  of  attorney  of  July  28,  1849,  to  which 
reference  is  made." 

The  ratification,  therefore,  is  held  to  be  no  broader  than  the 
power.  ■  And  in  my  judgment  this  construction  is  correct.  It 
has  not  been  judicially  questioned  since,  so  far  as  I  am  aware. 
It  is  true,  the  Court  goes  on  to  advance  other  objections  to  the 
ratification,  such  as  tibiat  it  does  not  appear  from  the  deed,  or 
otherwise,  that  Sutter  was  at  the  time  of  executing  the  instru- 
ment aware  that  the  agent  had  exceeded  his  power  by  conveying 
lands.  But  this  is  entirely  another,  and  further  reason  against 
giving  effect  to  the  asserted  ratification.  Other  difficulties  still 
are  suggested.  The  instrument  is  merely  what  it  purports  to 
be  upon  its  face,  an  acknowledgment  of  settlement  of  the 
matters  of  the  agency  between  the  principal  and  agent,  and  a 
sanction  of  the  latter's  acts  under  the  power,  and  a  discharge  from 
any  further  liability  to  the  principal  by  reason  thereof.  It  mentions 
no  conveyance  of  real  estate  and  is  no  broader  in  terms  than  the 
power.  This  settlement  and  discharge  were  manifestly  the  pur- 
pose of  the  instrument.  Nobody  else  was  a  party  to  it,  or  had 
any  interest  in  the  settlement.  It  does  not  purport  to  relate  to 
real  estate,  and  could  not  have  been  entitled  to  record,  or  if 
recorded,  neither  the  power  of  attorney,  nor  the  other  instrument 
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claimed  to  be  a  ratification,  wonld  have  afforded  any  definite 
information  as  to  conveyances  of  real  estate.  One  reading  the 
power  or  the  other  instrument  would  not  be  put  upon  inquiry 
lor  conveyances. 

It  is  claimed,  that  in  this  case,  it  is  shown  by  parol  evidence, 
that  Sutter  at  the  time  of  the  execution  of  the  ratifying  instru- 
ment, was  aware  that  Schoolcraft  had  conveyed  these  premises, 
and  that  one  of  the  objections  suggested  by  the  Court  in  Billings 
VB.  Morrow,  is  overcome.  If  this  mode  of  proof  is  admissible, 
then  the  title  to  lands  would  be  made  to  rest  in  parol,  and'  not 
upon  written  evidence.  This  would  certainly  be  a  dangerous 
principle  to  adopt.  But  however  this  may  be,  the  verbal  evi^ 
dence  upon  the  subject  is  too  unreliable,  especially  considering 
its  source  <and  the  circumstances  surrounding  it,  at  this  late 
date  to  satisfy  the  mind.  . 

The  most  definite  testimony,  and  the  only  testimony  not  too 
vague  to  be  of  any  value  is  that  of  Norns,  himself,  who  after 
BO  long  acquiescence  in  the  opposing  title  states  from  memory 
transactionB  that  occurred  more  than  thirty  years  before.  Titles 
under  which  valuable  property  has  been  so  long  held  and  en- 
joyed, should  not  be  overturned  upon  testimony  so  unsatis- 
factory. But  it  was  held  in  Billings  vs.  Morrow,  that  the  power 
of  attorney  did  not  authorize  the  conveyance  of  land  and  that 
this  instrument  did  not  purport  to  ratify  the  otherwise  void 
Schoolcraft  conveyance.  That  decision  upon  these  points,  be- 
came a  rule  of  property,  which,  it  must  be  apparent  from  the 
number  of  cases  that  have  already  presented  tnese  instruments 
for  the  consideration  of  the  Supreme  Court  of  California,  must 
affect  not  a  little  valuable  property. 

It  is  not  at  all  unlikely  that  the  defendant  may  have  purchased 
and  improved  this  very  property  upon  the  faith  of  that  decision. 
Norris  himself  must  have  regarded  that  decision  as  disposing  of  his 
title,  for  he  sold  the  land  under  a  judgment  in  his  own  tavor  against 
Muldrow,  and  the  defendant  now  holds,  and  it  and  its  grantors, 
have  held  the  premises  under  title  derived  through  that  sale  for 
nearly  twenty-four  years.  Thirteen  years  after  conveyance  by 
Schoolcraft  to  Norris,  and  four  years  after  the  grantees  under 
Noiris'  execution  sale  had  been  in  possession,  Norris,  apparently, 
after  specifically  describing  aU  the  property  he  supposed  he  had, 
hy  the  general  clause  before  cited  from  his  deed,  conveyed  what- 
ever interest  he  had  in  the  premises  to  Tevis.  It  is  quite  evident, 
I  think,  from  the  perusal  of  the  deed,  a  consideration  of  the 
property  conveyed  and  the  consideration  expressed,  that  no 
great  importance  was  attached  to  this  clause,  or  the  prop- 
erty apparently  acddently  caught  by  it  at  the  time  of  the 
conveyance.  It  was  probably  a  mere  make-weight.  Nine 
yeaJTB  later  the  property,  being  then  of  the  value  of  twenty 
thoTisaad  dollars,  the  defendant  and  its  grantors  having 
been  all  the  time  in  possession,  Tevis  conveyed  to  the  plain- 


164  The  Paoipio  Coast  Law  Joubnal. 

tiff  upon  the  nominal  consideration,  as  expressed  in  the 
deed,  of  one  dollar.  Under  the  circumstances,  Norris  and  his 
grantees,  during  all  the  time,  could  haye  had  but  little  confi- 
dence in  the  title.  It  must  have  been  considered  by  them,  as 
well  as  by  those  taking  the  adyerse  title,  as  determined  by  the 
decision  of  the  Supreme  Court  referred  to.  It  is  difficult  to  ac- 
count for  this  long  acquiescence  on  any  other  hypothesis.  It 
should  certainly,  under  the  circumstances,  require  a  very  clear 
case — a  much  clearer  one  than  the  present — ^at  this  late  date,  to 
justify  overruling  the  case  of  Billings  vs.  Morrow,  which  has  be- 
come a  rule  of  property,  or  to  justify  evading  it,  if  that  were  ad- 
missible at  all,  upon  the  parol  testimony  introduced.  In 
either  respect,  the  case  made  either  upon  the  law  or  evidence, 
is,  in  my  judgment,  insufficient  to  justify  such  actions 

Let  there  be  findings  and  judgment  for  the  defendant. 

March  6,  1882. 

M,  0.  Bealy,  for  plaintiff. 
reeman  dt  Boies  and  J,  H.  McKune,  for  defendants. 


Supreme  Court  of  Nevada. 


THOMAS  NASH  vs.  JOHN  MTJLDOON, 

AND 

MABY  A.  KENNEDY  vs.  JOHN  MTJLDOON. 

Shsbivt — Payment  of  Labob  Liems.  Etldt  that  Sheriff  was  wrong  in  pay- 
ing, out  of  funds  received  on  levy  of  ezecation,  labor  liens  that  he 
was  notified  by  judgment  creditors  not  to  pay. 

StTBKTiss — Liability  fob  Moneys  Collected  by  Shebiff  on  an  Execu- 
tion AFTEB  THE  Bbtubn  Day.  When  property  levied  upon  was  sold 
prior  to  the  return  day,  the  Sheriff  can  receive  the  purchase  money 
officially  after  the  return  day,  and  is  liable  for  it  on  his  own  bond. 

SVBETIES — BETUBN  OF  EXECUTION  ON   WHICH   MoNEY   COLLECTED.      It   iS  not 

necessary  that   there    should  be  a    return  admitting  the  collection 
before  suit  on  Sheriff 's  bond. 
Sttbetieb — When  Beleased  Fbom  Bond  Liable  fob  What?    Sureties  on 
Sheriff 's  bond  not  liable  for  moneys  collected  by  Sheriff  after  their 
release  from  his  bond. 

■ 

Opinion  by  Belknap,  J. 

The  plaintiffs  having  severally  obtained  judgment  against  the 
defendant,  thereafter  moved  in  the  Coiirt  below  to  recover  from 
the  Sheriff  and  his  sureties  the  moneys  collected  under  execu- 
tions issued  upon  said  judgments,  together  with  the  penalties 
imposed  by  the  law  for  delinquency  in  such  cases.  The  statute 
upon  the  subject  reads  as  follows:  '*  If  a  Sheriff  shall  neglect  or 
refuse  to  pay  over  on  demand  to  the  person  entitled,  any  money 
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which  may  come  into  his  hands  by  virtue  of  bis  office,  after  de-  • 
ducting  his  legal  fees,  the  amount  thereof,  with  twenty-five  per 
cent,  damages,  and  interest  at  the  rate  of  ten  per  cent,  per 
month  from  the  time  of  the  demand,  may  be  recovered  by  such 
person  from  him  and  the  sureties  on  his  official  bond,  on  appli- 
cation, upon  five  days'  notice  to  the  Court  in  which  the  action 
is  brought,  or  the  Judge  thereof  in  vacation."  (Sec.  2961, 
Compiled  Laws.) 

The  motions  were  consolidated  for  the  purpose  of  trial. 

Judgments  were  rendered  in  favor  of  defendants. 

It  was  proven  that  on  the  twenty-first  day  of  November,  1879, 
plaintiffs,  Nash  and  Kennedy,  recovered  judgments  against  de- 
fendant Moldoon,  aggregating  the  sum  of  $2,653.50. 

On  the  fourth  day  of  December  following  the  Sherifif  sold 
certain  wagons,  animals  and  hay,  under  writs  of  execution 
iasned  upon  these  judgments,  and  upon  said  sale  received  the 
Bom  of  $527. 

Afterwards,  and  on  the  twelfth  day  of  June,  1880,  under  alias 
executions  issued  in  each  case  on  the  second  day  of  June,  the 
Sheriff  sold  a  quantity  of  cordwood,  and  received  therefor  the 
som  of  $2,009. 

Thus,  upon  the  two  sales  the  Sheriff  received  the  sum  of 
12,536. 

It  was  proven  that  he  had  discharged  preferred  labor  liens 
upon  the  property  to  the  amount  of  $286.90,  for  which  he  was 
entitled  to  credit,  and  that  he  was  entitled  to  retain  the  sum  of 
H12.55  for  his  fees,  commissions,  and  other  expenses. 

Deducting  the  aggregate  of  these  amounts,  to  wit:  $699.45, 
from  the  total  amount  received,  the  balance,  $1,836.55,  is  the 
principal  sum  plaintiffs  were  entitled  to  recover. 

The  Sheriff  has  offered  sufficient  reasons  for  failing  to  pay 
1536.88  of  this  sum  to  excuse  himself  and  sureties  to  this  extent 
bom  the  penalties  imposed  by  the  statute;  $48.50  of  the  $586.88 
is  charged  by  the  Sheriff  as  expenses  attending  the  keeping 
and  sale  of  the  property.  These  items  are  objected  to  for  the 
leason  that  they  were  not  approved  by  the  certificate  of  the 
District  Judge  as  required  by  the  statute.  The  law  fixes  the 
fees  of  the  Sheriff,  and  also  allows  him  '*  such  further  compen- 
sation for  his  trouble  and  expense  in  taking  possession  of  prop- 
erty under  attachment  or  execution,  or  other  process,  and  of 
preserving  the  same,  as  the  Court  from  which  the  writ  or  order 
may  issue  shall  certifv  to  be  just  and  reasonable."  (Stats.  1875, 
p.  148.) 

The  Sheriff  also  paid  the  preferred  labor  liens  of  McBae  for 
$156,  of  McLennan  for  $180,  of  Armstrong  for  $41,  and  of  Bur- 
geoin  for  $111.38.  The  plaintiffs  die^uted  the  lien  claims  of 
tfcRae  and  McLennan,  and  notified  the  Sheriff  not  to  pay  either 
<^  them.  Nevertheless  he  did  pay  ihem,  notwithstanding  no 
action  was  commenced  to  enforce  them.    Neither  of  the  plain- 
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.tifFs  nor  their  attoirney  had  any  notice  of  the  lien  claims  of 
Armstrong  or  Burgeoin,  nor  was  any  action  brought  to  establish 
either  of  them.  The  Sheriff  clearly  erred  in  paying  the  liens  of 
McBae  and  McLennan,  nor  was  he  warranted  in  paying  those 
of  Armstrong  or  Burgeoin.  (Coticia  ts.  Kyle,  16  Neyada,  396.) 
Nor  was  he  entitled  to  deduct  from  the  moneys  due  the  judg- 
ment creditors  the  expenses  incurred  in  preserving  the  property 
levied  upon,  except  such  matters  as  may  have  been  certified  by 
the  District  Judge  as  having  been  just  and  reasonable.  (Geil  vs. 
Stevens,  48  Cal.  690;  Lane  vs.  McElhany,  49  Cal.  421.) 

The  payment  of  their  lien  claims  and  the  vnthholding  of  the 
charges  of  $48.60  appears  to  have  been  errors  of  judgment 
rather  than  wilful  or  corrupt  acts  upon  the  part  of  the  officer; 
and  if  the  penalties  provided  by  the  statute  were  intended  as  a 
punishment  for  intentional  wrong-doing,  and  not  for  mistakes 
made  in  good  faith,  we  are  of  opinion  that  whilst  plaintiffs  are 
entitled  to  receive  their  items  no  penalty  should  be  imposed  for 
this  delinquency.  At  the  sale  which  took  place  on  the  twelfth 
day  of  June,  the  judgment  creditors  severally  purchased  cord- 
wood.  No  money  was  paid  by  either  of  them  on  account  of 
such  purchase,  each  creditor  apparently  intending  that  his  bid 
should  be  credited  upon  his  execution.  The  Sheriff,  however, 
needed  money,  not  only  for  his  own  fees  and  disbursements, 
but  to  discharge  labor  liens  upon  the  property. 

Accordingly  he  and  his  deputy  demanded  payment  of  money 
for  these  purposes,  and  they  suggested  that  plaintifib  transfer 
their  bids.  Negotiations  were  entered  into  between  the  plain- 
tiffs and  one  Freeman  McComber,  in  which  the  Sheriff  and  his 
deputy  took  an  active  part.  The  result  of  their  negotiations  is 
claimed  by  respondents  to  have  been  a  sale  of  the  wood  by 
plaintiffs  to  McComber,  whilst  appellants  claim  that  it  was 
simply  a  transfer  of  their  respective  bids  made  at  the  execution 
sale. 

The  distinction  to  be  made  is  important  in  view  of  the  pay- 
ments made  by  McComber  to  the  Sheriff.  If  it  was  a  sale,  re- 
si>ondent8  claim  that  the  Sheriff  received  the  money  as  the 
agent  of  plaintiffs  and  not  in  his  official  capacity,  and  the  sure- 
ties on  his  official  bond  are  not  liable.  But  we  are  of  the  opin- 
ion that  the  view  of  the  appellants  upon  this  question  is  correct, 
and  that  the  transaction  was  a  transfer  of  bids.  The  testimony 
of  every  witness  who  was  interrogated  relative  to  this  transaction 
goes  to  establish  the  fact  that  it  was  a  transfer  of  bids  rather 
than  a  sale  from  plaintiffs  to  McComber. 

Elstner,  the  Deputy  Sheriff,  who  had  previously  told  plaintiffs 
that  they  must  "  either  pay,  sell  the  wood,  or  transfer  the  bids," 
testified  that  afterwards  McComber  came  into  the  Sheriff's 
office  and  said  that  the  bids  had  been  transferred,  and  requested 
him  to  do  the  writing,  and  thereupon  he  drew  the  writings, 
which  it  is  claimed  show  tiie  transaction  to  have  been  a  sale. 
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The  following  daj  McComber  paid  the  Sheriff  the  sum  of  $1,100, 
and  the  Shertff  requested  Elstner  to  write  a  receipt  for  the  full 
amount  on  the  '^  Kennedy  and  Nash  executions."  The  writing 
is  as  follows: 

"I  have,  this  fifteenth  day  of  June,  1880,  by  the  order  of 
Thomas  Naish  and  Mary  A.  Kennedy,  gave  the  possession  of  the 
wood  at  the  ranch,  known  as  John  Muldoon's  wood  ranch,  to 
Freeman  McComber,  and  they,  the  said  Kennedy  and  Nash, 
transferring  their  bid  and  all  rights  thereto,  and  directing  me 
as  above  to  do.  Llotd  Hill,  Shenff. 

•*Per  M.  R.  Elstner,  Deputy  Sheriff." 

'*Beceiyed  June  16, 1880,  of  Freeman  McComber,  on  the  aboye 
wood,  $1,100.  The  number  of  cords  estimated  in  the  wood  in 
qneation  above  is  777  cords.  The  remainder  of  money  to  be 
paid  to  me  as  soon  as  the  correct  number  of  cords  is  ascertained. 

Llotd  Hill,  Sheriff. 

**Per  M.  R.  Elstner,  Deputy  Sheriff." 

Further  on,  Elstner  says:  ''I  always  understood  that  the 
money  paid  by  McComber  was  paid  on  these  Nash  and  Ken- 
nedy executions,  and  I  so  treated  it."  McComber  paid  Hill, 
Sheriff,  on  wood  sold  on  these  executions,  $2,009  in  all,  and  it  so 
appears  in  the  Sheriff's  docket,  which  I  have  before  me." 

The  testimony  of  Nash,  Kennedy,  and  McComber  is  all  to  the 
effect  that  the  transaction  was  a  transfer  of  bids.  McComber 
says:  ''  The  Sheriff  and  the  parties  interested  thought  it  would 
save  expense  if  I  would  step  into  their  shoes  and  take  their 
bids,' '  instead  of  having  the  property  resold  by  the  Sheriff. 

Not  only  does  the  testimony  of  all  the  witnesses  show  the 
transaction  to  have  been  intended  as  a  transfer  of  bids,  but  the 
parties  so  treated  it.  If  the  Sheriff  had  considered  the  transac- 
tion a  sale,  he  would  naturally  have  credited  the  execution  vnth 
the  bids  made  by  the  plaintiffs,  but  instead  of  this  he  credited 
the  executions  vrith  the  payments  made  by  McComber,  and  so 
loade  the  entry  in  his  docket. 

Until  the  agreement  between  McComber  and  the  plaintiffs  was 
reached  the  Sheriff  was  constantly  and  earnestly  urging  a 
transfer  of  the  bids  to  some  person  with  funds,  to  the  end  &at 
by  such  an  arrangement  money  would  be  paid  into  his  hands, 
to  be  by  him  applied  to  the  settlement  of  the  liens,  fees  and 
costs.  With  this  end  in  view  he  naturally  would  not  have  per- 
mitted any  sale  and  delivery  of  the  property  by  the  plaintiffs, 
for  each  a  proceeding  might  have  defeated  ms  purpose  to  raise 
money  for  the  payment  of  the  liens.  It  is  improbable  that  he 
would  have  surrendered  the  possession  of  property  sold  under 
ttecntion,  for  which  he  had  received  no  money,  and  the  proceeds 
of  which  sale  were  subject  to  the  payment  of  these  claims. 

Bvery  act  of  the  Sheriff  is  inconsistent  with  respondent's 
tbeoxy.  He  received  the  money  paid  in  by  McComber  officially, 
and  applied  it  in  part  to  the  payment  of  the  labor  lines  against 
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the  property.     If  he  had  received  this  money  unofficially  and 
as  plaintiffs'  agent,  he  would  not  have  so  treated  it. 

The  writing  heretofore  mentioned  as  having  been  drawn  by 
Mr.  Elstner,  at  the  instance  of  McComber,  is  as  follows: 
'*  Lloyd  Hill,  SheriflF:  I  have,  this  fifteenth  day  of  June,  1880, 
sold  and  transferred  all  our  right,  title,  and  interest  to  the  wood 
purchased  of  you  at. Sheriff's  sale  by  me  on  the  twelfth  day  of 
June,  1880,  at  the  ranch  on  the  road  leading  from  Carson  City 
to  Lake  Bigler,  and  said  ranch  is  known  as  the  ranch  of  John 
Muldoon,  to  Freeman  McComber,  who  will  pay  for  the  same; 
and  the  possession  of  the  wood  upon  our  bid  is  hereby  ordered 
to  be  given  to  the  said  Freeman  McComber. 

"  Witness:    E.  R.  Ekod.  Thomas  Nash." 

The  same  notice  m^dcUis  mutandis  was  given  in  the  Kennedy 
case. 

These  instruments  simply  recite  that  the  right,  title,  and  in- 
terest of  the  judgment  creditors  had  been  sold  and  transferred. 
Their  "  right,  tiUe,  and  interest "  was  nothing  more  than  an  ac- 
cepted bid.  Neither  was  the  owner  of  the  wood,  nor  could 
become  such  until  the  payment  of  his  bid  to  the  Sheriff,  nor 
does  the  writing  purport  to  recite  that  the  wood  itself  had  been 
sold.  The  remaining  portion  of  the  document  is  somewhat  am- 
biguous, but  we  think  it  makes  the  delivery  of  the  wood  subject 
to  the  payment  of  the  bids  to  the  Sheriff.  This  is  the  construc- 
tion it  should  have  received  in  the  light  of  the  oral  testimony, 
and  this  is  the  construction  the  Sheriff  placed  upon  it  in  acting 
thereunder.  Having  so  treated  it  he  cannot  now  be  allowed  to 
justify  his  delinquency  upon  the  ground  that  it  was  an  uncon- 
ditional surrender. 

It  is  also  urged  in  support  of  the  ruling  of  the  Court,  that  out 
of  the  $2,009  paid  by  McComber,  $909  came  into  the  hands  of 
the  Sheriff  after  the  return  day  of  the  execution,  and  that  at 
least  for  this  last-named  sum  the  bondsmen  cannot  be  holden. 

Upon  this  point  the  general  doctrine  is  invoked,  that  the  sure- 
ties upon  the  official  bond  of  a  Sheriff  are  not  liable  for  money 
paid  to  him  upon  an  execution,  after  the  day  upon  which  it 
should  have  been  returned.  The  reason  of  this  doctrine  is  said 
to  be  that  since  the  Sheriff  has  received  the  money  unofficially, 
he  must  be  proceeded  against  as  any  other  individual  who  has 
received  money  for  the  use  of  another. 

But  whilst  it  has  been  held  that  a  Sheriff  eo  nomine  is  liable 
for  moneys  collected  by  him  during  the  existence  of  the  writ  only, 
it  is  settled  law  that  he  and  his  sureties  are  chargeable  with 
moneys  collected  from  the  sale  of  property  levied  upon  before 
the  return  day  of  the  writ,  notwithstanding  intermediate  the  levy 
and  sale  or  payment  of  the  money,  the  writ  may  have  become 
fundus  officio. 

IxL  Evans  et  al  vs.  The  Oovemor,  18  Ala.  663,  the  Court  said: 
"It  is  well  settled  that  if  a  Sheriff  levy  on  personal  property, 
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while  ihe  execution  is  in  full  force,  he  may  proceed  and  sell  it 
after  ihe  return  day  of  said  writ.  He  acquires  by  his  levy  a 
special  property  in  it,  of  which  he  is  authorized  by  law  to  divest 
himself  by  sale.  *  *'  *  Haying  the  right  to  sell  the  property, 
it  would  be  absurd  to  say  he  had  no  right  to  receive  the  money. 
*  *  *  But  for  the  levy,  it  is  very  clear  the  plaintiff  had  no 
right  to  receive  the  money  after  the  return  day  of  the  execution, 
and  his  sureties  in  such  case  would  not  be  chargeable  for  it." 
(Rudd  et  aX  vs.  Johnson.  5  Litt.  Ky.  20;  Dennis  vs.  Chapman^  19 
Ala.  29;  Beale  vs.  CommonwealA,  7  Watt.  188;  Hamilton  vs. 
Ward,  4  Texas,  356.) 

The  cordwood  having  been  levied  upon  and  sold  prior  to  the 
retam  day  of  the  execution,  the  respondents  are  liable  for  the 
moneys  collected,  upon  the  authorities  cited,  and  the  doctrine 
invoked  in  their  behalf  is  inapplicable  to  the  facts  of  this  case. 
No  return  was  made  by  the  Sheriff  of  the  executions  upon 
which  the  money  was  collected.  It  is  contended  that  the  penal- 
ties provided  by  the  statute,  are  recoverable  only  when  the 
Sheim  by  his  return  admits  the  collection  of  the  money  and  re- 
fnaes  to  pay  it  over.  To  sustain  this  view  the  following  author- 
ities are  cited:  Egery  vs.  Buchanan,  5  Cal.  58;  Johnson  vs.  Oor- 
ham,  6  Cal.  195;  WUson  vs.  Broder,  10  Cal.  486. 

The  case  of  Wilsqn  vs.  Broder,  has  no  bearing  upon  the  point. 
In  the  other  cases  language  supporting  respondents'  view  is  em- 
ployed, but  an  examination  of  these  cases  will  show  that  the 
point  in  question  was  in  no  wise  involved  in  the  decision  of 
either  of  them.  In  Egery  vs.  Buchanan,  the  writ  had  been  re- 
turned by  the  officer,  and  the  decision  turned  upon  the  question 
whether  his  return  was  traversable  in  a  proceeding  by  motion 
under  the  statute. 

The  report  of  the  case  of  Johnson  vs.  Oorham,  does  not  state 
whether  a  return  to  the  execution  was  inade,  but  the  motion  was 
defended  upon  the  ground  that  the  Sheriff  was  unable  to  deter- 
mine the  conflicting  claims  to  the  proceeds  of  the  sale,  and  he, 
therefore,  asked  the  advice  of  the  Coiirt  upon  the  subject. 

No  reason  has  been  given,  and  we  think  it  may  confidently  be 
said  none  exists,  for  requiring  the  return  of  the  officer^admitting 
the  receipt  of  the  money  a  condition  precedent  to  the  institution 
of  proceedings  of  this  nature.  The  suggestion  is  pertinently 
answered  by  counsel  for  appellants,  in  saying:  ''  Such  a  con- 
Btraction  does  violence  to  the  plain  letter  of  the  statute,  and 
Bimply  enables  a  corrupt  officer  to  embezzle  moneys  or  to  refuse 
to  pay  them  over  upon  request,  and  to  escape  all  penalty  by 
ninply  supplementing  one  offense  by  another,  or  failing,  as  in 
this  case,  to  make  any  return." 

The  evidence  adduced  at  the  hearing,  established  the  receipt 
of  the  money  by  the  Sheriff,  quite  as  satisfactorily  as  a  return  to 
the  execution  could  have  done. 

Having  reached  the    conclusion  that   the   several  positions 
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taken  in  support  of  the  ruling  of  the  District  Court  are  untenable 
and  that  the  judgment  must  be  reversed,  it  remains  to  inquire 
whether  the  record  discloses  error  as  to  defendants  Eitzmejer, 
Circe,  and  Boner.  These  defendants,  who  were  sureties  upon 
the  SherifTs  bond,  were  released  therefrom  during  the  month  of 
March,  1880,  and  before  the  issuance  of  the  execution  under 
which  the  $2,009  were  collected. 

Whilst  they  were  sureties  only  |527  were  collected,  and  of 
this  amount  $439.15  were  accounted  for,  leaving  a  balance  unac- 
counted for  of  $87.88,  as  appears  from  the  testimony  in  chief  of 
Mr.  Elstner,  the  Deputy  Sheriff.  But  this  statement  does  not 
include  all  of  the  charges  of  the  Sheriff.  It  was  subsequently 
proven  that  the  fees,  commissions,  expenses,  etc. ,  of  the  Sheriff 
in  these  cases  amounted  to  the  sum  of  $412.55,  and  of  this  sum 
it  was  not  shown  how  much  was  incurred  whilst  the  defendants 
last  named  were  holden  upon  the  bond.  Non  constat  that  $87.85 
of  these  costs  were  not  incurred  prior  to  the  discharge  of  these 
three  defendants  as  sureties.  At  all  events,  as  the  sum  of  $412.55 
could  have  been  deducted  from  the  amount  collected  by  the 
Sheriff,  appellants  should  have  affirmatively  shown  the  amount 
chargeable  whilst  the  defendants  named  were  sureties. 

Having  failed  to  show  this  fact,  we  cannot  say  that  the  Court 
erred  in  rendering  judgment  in  their  favor. 

It  is  ordered  that  the  judgment  be  reversed  as  to  all  of  the 
defendants,  except  Eitzmeyer,  Circe,  and  Boner,  and  that,  as  to 
these  defendants,  the  judgment  be  affirmed. 

We  concur:    Leonard,  C.  J.,  Hawley,  J. 
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Current  Topics. 


MALICIOUS  PROSECUTION. 

Justice  Sharpstein,  in  a  concurring  opinion  in  Anderson  vs. 
ColeTnan,  6  P.  C.  Law  Journal,  498,  which  was  an  action  for 
mug  out  a  writ  of  injunction  maliciously  and  without  probable 
cause,  says:  "  The  complaint  in  the  injunction  suit  is  signed  by 
counsel  and  if  it  failed  to  state  facts  sufficient  to  entitle  the 
plaintiff  in  that  action  to  an  injunction,  he  can  not  be  held  to  be 
liable  for  maliciously  suiiig  out  the  writ.  *  *  *  All  that  the 
plaintiff  is  required  to  do  is  to  state  f uUy  and  fairly  to  his 
coansel  the  facts  of  his  case.  If  upon  the  facts  so  stated  the 
counsel  commences  an  action  which  the  facts  will  not  sustain 
the  dient  cannot  be  held  liable  on  the  ground  of  want  of  prob- 
able cause.  *  *  *  "Bj  demurring  to  the  complaint  the 
defendant  in  that  action  (plaintiff  here)  admitted  that  they  were 
true.  Can  a  party  who  commences  an  action  by  advice  of 
counsel  upon  facts  which,  although  insufficient  to  constitute  a 
cause  of  action,  are  nevertheless  true,  be  held  liable  for  having 
commenced  it  without  probable  cause  ?    I  think  not." 

This  appears  to  us  to  be  carrying  the  principle  too  far.  The 
learned  Justice  in  effect  says  that  as  a  matter  of  law  the  plaintiff 
uiBuch  cases  is  not  liable;  thus  permitting  persons  to  hide  all 
their  ibalice  behind  the  "advice  of  counsel."  Every  practi- 
tbuer  knows  that  he  is  often,  in  a  measure,  compelled  to  insti- 
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tute  suit  against  his  own  better  judgment,  by  the  demands  of 
his  client,  the  main-spring  of  which  is  malice.  That  the  inno- 
cent litigant  may  not  suffer  from  the  errors  of  his  counsel,  ample 
provision  is  made  and  full  protection  is  given  by  a  construction 
of  the  rule  which  will  leave  the  question  of  malice  where  it 
belongs — to  the  jury.  An  opinion  by  Green,  J.,  of  the  Supreme 
Court  of  Appeals  of  West  Virginia,  in  Vinal  vs.  Core,  decided 
April  30,  1881,  (25  Alb.  L.  J.  197),  appears  to  us  to  give  the 
true  rule.  He  says:  '^  It  should,  however,  be  considered  by  the 
jury  in  determining  the  question  of  fact  whether  the  defendant 
was  or  was  not  actuated  by  malice,  and  it  is  entitled  to  more  or 
less  weight  or  no  weight  at  all  according  to  all  the  circum- 
stances attending  it;  all  of  which  could  be  considered  by  the 
jury.  Under  some  circumstances  this  advice  of  counsel  ought  to 
be  entitled  to  great  weight  with  the  jury  as  tending  to  show  that 
the  defendant  was  not  actuated  by  legal  malice;  under  other 
circumstances  it  would  be  entitled  to  very  little  or  no  weight, 
or  might  even  tend  to  show  that  the  defendant  was  actuated  by 
malice.  The  jury  alone  should  determine  the  character  and  effect 
of  such  advice" 


JURISDICTION  OP  U.  S.  CIRCUIT  COURT. 

The  case  of  Coffin  vs.  Haggin,  reported  in  this  liumber  of  the 
Journal,  decides  an  important  question  of  jurisdiction,  and  gives 
'  a  construction  to  the  Act  of  Congress  of  March  3,  1875,  upon 
the  authority  of  the  decision  of  the  U.  S.  Supreme  Court 
in  WiUiamsYB.  Nottawa;  it  overrules  two  previous  decisions  of 
the  Circuit  Court  of  California.  In  1879,  in  De  Laveaga  vs. 
Williams,  reported  5  Sawy.  573",  the  Circuit  Court,  Field  and 
Sawyer,  J.  J.,  concurring,  held  that  such  a  transfer  of  land* 
as  was  made  in  Coffin  vs.  Haggin  vested  such  a  title  in  the  grantee 
as  would  give  the  Court  jurisdiction.  On  the  strength  of  this 
decision.  Coffin  vs.  Haggin  waa  begun  in  April,  1880;  a  plea  to 
the  jurisdiction  was  filed,  and  the  Court,  on  the  25th  of  April, 
1881,  after  argument,  overruled  the  plea  and  maintained  its 
jurisdiction.  About  a  year  afterwards,  upon  the  appearance  of 
the  decision  of  the  Supreme  Court  in  Williams  vs.  Nottawa,  the 
Circuit  Court  re-opened  Coffin  vs.  Haggin,  re-heard  the  case, 
decided  against  the  jurisdiction,  and  dismissed  the  bill. 
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Supreme  Court  of  California. 


In  Bank. 


[Filed  March  10,  1882.] 

No.  10.71L 

Ex  Pabte  EOSEB  on  Habrar  Cobpus. 

SuTOAT  Laws— 8kc8.  300,  301,  Penal  Godb.  The  laws  kno'wn  as  the  Snnday 
lawB  oompriaed  in  8ectionB  300,  301  of  the  Penal  Gode  are  conatita- 
tional.     (Thornton.  J.,  liorriaon,  0.  J.,  Myrick,  J.,  lioKee,  J.) 

ID.~Co118TITUTI01IAL   GOMSTBUOnON — POWSB    or  THB    LkOIBLATUBE — POLIGB 

BiouiaATioira — Abt.  4,  Beo.  25,  Abt.  1,  Sec.  21,  akd  Abt.  1,  Seo.  11 
OoziBTBUED.  The  atatnte  (Sections  300  and  301  of  the  Political  Code) 
is  not  a  specific  law,  nor  one  granting  priTileges  or  immunities  to  any 
dtizen  or  elasa  of  citizens,  which  npon  the  same  terms  shall  not  be 
granted  to  all  citizens,  because  of  Ae  exceptions  made  by  Section  301. 
The  discrimination  made  by  the  section  is  not  arbitrary,  bnt  is  rea- 
sonable and  made  in  the  exercise  of  the  large  discretion  given  the 
Legislature  to  determine  what  shall  be  punished  criminally  and  what 
shidl  not  be;  to  fix  upon  what  shall  be  put  in  the  clause  mala  prohtb- 
Ua,  and  what  shall  not  be  included.     (Thornton,  J.) 

Id.— Oase  DiBrxNGUisHED— £x  paste  WESTEBnEU),  6  P.  G.  Law  Joubnal^ 
211.  The  distinction  between  the  statute  passed  upon  in  Ex  parte 
Westerfield  and  Sections  300  and  301  of  the  Penal  Gode  is  palpable. 
The  former  selected  a  particular  class  and  forbade  them  laboring 
during  a  specified  period,  and  the  disoriminaton  was  arbitrary. 
(Thornton,  J.) 

Abt.  1,  Seos.  1  and  4  Bibcitbsed.  The  statute  under  consideration  does 
not  Tiolate.  Sections  1  and  4  of  Art.  1  of  the  Gonstitution.  Ex 
parte  Andrews,  18  Gal.  678,  approved.     (Thornton,  J.) 

Statdtobx  GoNSTBUonoN  —  Heabinob  AMD  Ghaftbbs  or  THE  Gode. 
Though  the  headings  and  chapters  of  the  Gode  may  be  resorted  to  to 
determine  the  correct  interpretation  of  the  sections,  they  are  not 
conclusive  as  to  the  power  of  the  Legislature  to  pass  such  statute. 
The  Legislature  may  hold  their  power  to  enact  a  statute  to  be  derived 
from  a  clause  or  section  of  the  Gonstitution  which  does  not  confer  it. 
But  such  error  would  not  make  the  law  unconstitutional  if  the  power  to 
enact  it  was  conferred  by  the  organic  law.     (Thornton,  J.) 

Id.— Ex  PABTE  BuBK  Appboved.  The  views  expressed  in  Ex  parte  Burk, 
8  P.  G.  Law  Journal,  522,  adhered  to.     (Morrison,  G.  J.,  Myrick,  J.) 

PowEB  or  Lboislatube  —  PoucE  PowEB.  The  Legislature  possesses 
the  undoubted  right  to  pass  laws  for  the  preservation  of  health  and 
the  promotion  of  good  morals,  and  if  it  is  of  opinion  that  periodical 
cessation  from  labor  will  tend  to  both,  there  is  so  power  outside  of  its 
constituent  which  can  sit  in  judgment  upon  its  action.  It  is  not  the 
province  of  the  Judiciary  to  pass  upon  the  wisdom  and  policy  of  leg- 
islation.    (Myrick,  J.) 

Id.  The  policy  of  the  Sunday  law  as  indicated  in  the  decisions  of  this 
State  is  fully  committed  to  the  secular  phase  of  the  subject  only. 
(Myrick,  J.) 

OUTUTOBT  GoKSTBTTOTioN — Hbad  Lons  or  Tttles  and  Ghaptebs  or  GODEB. 
The  head  lines  of  title  of  the  Gode,  **  Of  crimes  against  the  person  and 
against  public  decency  and  good  morals, "  has  no  reference  to  religion, 


l64  The  Faoifio  Coast  Law  Joubnal. 

and  if  the  head  line  of  the  chapter  *  *  Of  orimes  Igainst  religion  and 
oonsoienoes  and  other  offenses  against  good  morals"  is  a  part  of  the 
sections  following,  and  influences  their  construction,  the  head  line  of 
the  title  is  still  larger  and  more  comprehensive,  and  should  also  be 
considered.  It  may  be  that  the  words  ''against  religion  and  con- 
science "  in  the  head  line  of  the  chapter,  referred  only  to  Section  304, 
prohibiting  the  sale  of  liquor  or  other  merchandise  at  any  camp  or 
field  meeting  for  religious  worship,  and  Section  302,  prohibiting  the 
disturbance  of  religious  worship.     (Myrick,  J.) 

Id.  —  Statutobt  GoMBiBgonoN  —  Constitutional  Gonbtbuotion.  The 
statute  known  as  the  Sunday  laws  simply  expresses  the  intention  of 
the  Legislature  to  establish  a  day  of  rest  from  secular  employment. 
The  Acts  are  not  prohibited  as  offenses  against  religion.  (McKee,  J.. 
Thornton,  J.,  liyrick,  J.,  Morrison,  0.  J.) 

Id. — PowBB  or  Lboislatubb  —  Polios  Powbb  or  Statb.  The  Legislature 
has  power  in  the  exercise  of  the  police  power  of  the  State  to  establish 
any  day  as  a  day  of  rest  fron  secular  employment,  and  when  a  day 
is  set  apart  for  that  purpose,  the  act  is  not  in  conflict  with  Section  4 
of  Art.  1  of  the  Oonstitution  of  the  State,  which  declares  that  the  free 
enjoyment  of  religious  profession  or  worship  without  discrimination 
or  preference  shall  for  fore^r  be  guaranteed  in  this  State,  for  the 
reason  that  the  day  selected\r  set  apart  is  Sunday  or  the  Christian 
Sabbath.     (McKee,  J.) 

Hbadinos  or  Titlbs  and  Ghaptbbs  or  the  Godb.  The  office  of  the  heading 
of  the  chapter  is  simply  to  control,  limit,  and  apply  the  provisions  of 
the  chapter.  Two  or  three  relate  to  the  observance  of  Sunday  or  the 
Ghristian  Sabbath  (299,  300,  301),  one  of  them  to  offenses  against  all 
religions  (802),  and  mostly  all  of  them  to  offenses  against  good 
morals.     (McEee,  J.) 

McE^nsiryf  J.,  and  Ross,  J,,  dissenting.  The  head  Unes  of  the  chapter  is 
a  part  of  the  chapter  itself,  and  are  intended  to  declare  that  the  acts 
referred  to  therein  are  not  only  violations  of  a  sanitary  regulation, 
but  a  desecration  of  a  religious  holiday,  and  consequently  "  erimea 
against  religion,"  and  are  not  violative  of  the  Constitution.  (Mc- 
Einstry,  J. ) 

Sharpstein,  J.,  dissenting.  The  statute  is  a  religious  regulation,  and 
discriminates  against  other  religious  sects.  It  does  not  bear  equally 
upon  all  classes.  The  Legislature  has  no  power  to  set  apart  any  day 
as  a  day  of  rest.  The  statute  is  also  unconstitutional,  because  it  is 
an  unreasonable  interference  with  the  use  and  possession  of  property. 

Stabb  Bbcisis.  The  doctrine  does  not  apply  in  this  case.  (Shaipstein,  J., 
McKinstry,  J.) 

T.  H.  Lairie  and  Oarher^  Thornton  dc  Bishop^  for  petitioner^ 
John  Beynolda,  for  respondent. 

Thobnton,  J.,  delivered  the  opinion  of  the  Oourt: 

The  petitioner,  Koser,  was  convicted  of  keeping  open  a 
saloon  on  Sunday,  November  9,  1881,  for  the  purpose  of 
transacting  business  therein,  contrary  to  the  provisions  of 
Section  300  of  the  Penal  Code.  He  was  sentenced  under 
this  conviction  and  imprisoned,  and  sued  out  this  writ  to  be 
discharged  from  such  imprisonment  as  unauthorized  by  law. 

The  legality  of  the  imprisonment  depends  upon  the  con- 
stitutionality of  the  laws  known  as  the  Sunday  laws,  which 
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are  comprised  in  Sections  300  and  301  of  the  Code  above 
oited.    These  sections  are  as  follows : 

"300.  Every  person  who  keeps  open  on  Sunday  any 
store,  workshop,  bar,  saloon,  banking  house,  or  other  place 
of  business  for  the  purpose  of  transacting  business  therein, 
is  punishable  by  fine  not  less  than  five  nor  more  than  fifty 
dollars. 

"301.  The  provisions  of  the  preceding  section  do  not 
apply  to  persons  who  on  Sunday  keep  open  hotels,  boarding 
lionses,  barber  shops,  baths,  markets,  restaurants,  taverns, 
livery  stables,  or  retail  drug  stores,  for  the  legitimate  busi- 
ness of  each,  or  such  manufacturing  establishments  as  are 
usually  kept  in  continued. operation;  provided,  that  the  pro- 
Tisions  of  the  preceding  section  shall  apply  to  persons 
keeping  open  barber  shops,  bath  houses,  and  hair-dressing 
saloons  after  twelve  o'clock  M.  on  Sunday." 

Most  of  the  questions  arising  in  this  case  were  passed  on 
in  Ex  parte  AndretaSf  18  Cal.  697.  The  statute  considered 
in  the  case  cited  was  for  the  greater  part  the  same  as  the- 
sections  of  the  Penal  Code  above  (][uoted.  The  principal 
difference  between  them  is  the  addition  of  the  proviso  in 
Section  301,  which  was  inserted  by  an  Act  of  the  Legislature, 
i^nroved  April  15,  1880. 

It  is  urged  that  this  statute  is  a  special  law,  and  is  violative 
of  the  second  subdivison  of  Section  25  of  Artitle  lY  of  the 
Constitution  of  this  State.  This  section  and  subdivision 
prohibit  the  Legislature  from  passing  special  laws  ''for  the 
punishment  of  crimes  and  misdemeanors."  It  is  also  uraed 
that  it  violates  the  last  clause  of  Section  21  of  Article  I  of 
ibe  Constitution,  which  is  as  follows:  ''Nor  shall  any 
^tbsen  or  class  of  citizens  be  granted  privileges  or  immu- 
mties  which  upjon  the  same  terms  shall  not  be  granted  to  all 
citizens;*'  and  it  is  further  said  to  be  violative  of  Section  11 
of  same  article,  prescribing  "  that  all  laws  of  a  general 
natore  shall  have  a  uniform  operation." 

As  is  said  by  Judge  Cooley  in  his  work  on  Constitutional 
Limitations,  "  the  Legislature  is  to  make  laws  for  the  public 
good,**  and  further,  "  that  what  is  for  the  public  good,  and 
what  are  public  purposes,  and  what  does  properly  constitute 
a  public  burden,  are  questions  which  the  Legislature  must 
decide  upon  its  own  judgment,  and  in  respect  to  which  it  is 
vested  with  a  large  discretion  which  cannot  be  controlled 
by  flie  Courts,  except,  perhaps,  when  its  action  is  clearly 
evasive,  and  where,  under  pretense  of  a  lawful  authoriir,  it 
has  assumed  to  exercise  one  that  is  unlawful.**  (Cooiey*s 
Con.  lim.  15ft-7, 


166  The  Pacific  Coabt  1«aw  Journal. 

The  offense  defined  in  the  sections  of  the  Code  above 
quoted  is  of  the  class  malaprohibita.  Independent  of  statute, 
it  is  not  an  offense,  and  the  Legislature  in  making  the 
seotions  was  merely  adding  to  the  class  of  public  oi^nses 
which  it  deemed  expedient  should  be  prohibited  by  statute. 
In  making  the  exception  in  301,  it  merely  declared  that  in 
its  judgment  there  was  something  in  the  nature  of  the  callings 
specified  in  such  section,  which  rendered  it  improper  to 
include  them  within  the  Act.  The  exclusion  made  by  Sec- 
tion 301  was  not  arbitrary  and  the  discrimination  was 
reasonable.  It  is  very  easy  to  perceiye  that  there  are 
features  in  the  character  of  the  callings  referred  to  in  Section 
301,  and  in  their  relation  to  the  community  in  which  they 
exist,  which  render  such  exclusion  proper  and  one  upon 
which  the  Legislature  might  wisely  exercise  its  judgment 
in  leaving  them  unaffected  by  penal  enactment.  Ce^inly 
the  Legislature  is  intrusted  with  an  enlarged  discretion  to  de- 
termine what  shall  be  punished  criminally  and  what  shall 
not  be;  to  fix  upon  what  shall  be  put  in  the  class  of  mala 
prohibita  and  what  shall  not  be  included. 

It  is  consistent  with  this  view  to  conclude  and  hold  thai 
such  a  law  is  a  general  one,  uniform  in  its  operation,  and 
that  by  it  no  priyilege  or  immunitv  is  granted  so  as  to  bring 
it  in  confiict  with  the  clause  of  the  Constitution  above  re- 
ferred to. 

The  classification  made  in  Section  301  is  based  on 
reasonable  grounds,  and,  as  has  been  above  remarked^ 
is  not  arbitrary.  This  will  be  readily  recognized  when  we 
compare  the  callings  excluded  from  prohibition  with  those 
made  subject  to  it,  so  far  as  they  are  specifically  mentioned 
in  Section  300.  Let  a  comparison  be  made  between  hotels, 
boarding  houses,  barber  shops,  baths,  markets,  restaurants, 
taverns,  livery  stables,  and  retail  drug  stores,  specified  in 
Section  301,  and  stores,  workshops,  bars,  saloons,  and  bank- 
ing houses,  specified  in  Section  300,  and  a  difference  in 
their  essential  features,  as  regards  society  and  the  health 
and  comfort  of  those  who  constitute  a  community,  will  be  at 
once  admitted.  Unless  such  a  distinction  is  made,  as  has 
been  by  the  provisions  of  Section  301,  the  Legislature,  in 
endeavoring  to  preserve  the  health  and  physical  well-being 
of  the  members  of  a  community,  would  be  exercising  ite 
power  so  as  to  put  it 'in  peril. 

The  circumstance  that  the  callings  excluded  appear  to  form 
an  exception  from  a  general  law  in  the  shape  which  the  legis- 
lation has  taken,  has  given  rise  to  the  idea  that  the  law  con- 
travenes the  provisions  of  the  Constitution.    If  the  law  had 
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specified  the  kinds  of  business  to  which  the  prohibition  ex- 
tended, without  mentioning  those  excluded,  we  do  not  think 
that  the  impression  of  its  invalidity  as  coiiflicting  with  the 
paramount  law,  would  have  so  taken  possession  of  the  minds 
of  those  who  urge  its  unconstitutionalily. 

To  hold  such  enactments  unconstitutional  and  void  would, 
in  my  judgment,  impose  an  unwarrantable  resbiction  on  the 
legiuative  power.  A  kindred  power  is  exercised  in  fixing 
the  grades  of  criminality,  as  in  the  distinction  between  petit 
larceny  and  grand  larceny,  and  classifpng  homicide  and 
arson  by  degrees  of  criminality  and  affixing  to  each  a  differ- 
ent degree  of  punishment.  Such  a  power  is  exercised  in 
Section  304  of  the  Penal  Code,  where  the  act  of  erecting  or 
keeping  a  booth,  tent,  stall,  etc.,  for  the  purpose  of  selling 
or  otherwise  disposing  of  wine  or  spirituous  or  intoxicating 
liouors  wiiliin  one  mue  of  any  camp  or  field  meeting,  for 
religious  worship,  during  the  time  of  holding  such  worship, 
isTada  pmii8hi.ble  bj  fine.  Why  confine  the  operation 
of  such  enactment  to  one  mile  ?  Why  not  extend  it  to  one 
mile  and  a  quarter  ?  The  Legislature  is  allowed  to  exercise 
itsjudgment  as  to  the  distance,  and  properly  so. 

Declaring  the  provisions  of  the  sections  referred  to  in- 
yalid  as  violative  of  the.  Constitution,  would  be  to  strike  at 
the  foundation  of  the  legislative  power  to  determine  what 
acts,  of  those  not  mala  in  se,  shall  be  punished  criminally, 
and  what  shall  not  be  punished.  In  most  c^es  acts  not  mcUa 
tn  M  are  by  statute  declared  penal  offenses,  while  acts  ap- 
parently of  a  like  nature  are  not  declared  to  be  penal.  What 
other  power  than  Hie  Legislature  can  or  should  draw  the  line, 
on  one  side  of  which  is  liability  to  punishment,  and  on  the 
other  side,  no  such  liability  is  incurred  ? 

We  are  referred  by  the  learned  counsel  to  the  case  of  Ex 
parte  Westerfiddf  55  Cal.  550,  as  determining  the  question 
that  the  law  in  question  is  a  special  law.  The  distinction 
between  the  statute  passed  on  in  that  case,  and  the  Sections 
300  and  301  of  the  Penal  Oode,  is  palpable.  The  former 
selected  a  particular  class,  viz:  ''persons  engaged  in  the 
bnsiness  of  baking  for  the  purpose  of  sale,"  and  forbade 
ihem  from  laboring  during  a  specified  period.  This  was 
clearly  a  special  law,  and  was  properly  held  to  be  so.  Every 
one  engaged  in  any  other  calling  or  profession  was  permitted 
to  labor.  It  may  be  further  said  that  liie  discrimination  by 
CQch  Act  was  not  made  on  any  reasonable  grounds,  but  ap- 
peared to  be  entirely  arbitrary.  We  observe  nothing  in  the 
case  cited  in  conflict  with  the  views  above  expressed. 

The  oontention  that  the  "  statute  under  consideration  is  in 
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conflict  with  Sections  One  (1)  and  Four  (4)  of  the  first  Arti- 
cle of  the  Oonstitntion/'  was  discussed  and  passed  on  in  JSx 
parte  Andrews,  above  cited.  A  statute,  so  far  as  the  question 
to  be  passed  on  here  is  concerned,  similar  to  the  sections  of 
the  Penal  Code  above  cited,  was  before  the  Court  in  that 
case,  and  its  constitutionality  was  sustained.  We  concur  in 
the  views  there  expressed  as  to  this  matter,  and  deem  it  nn- 
necessary  to  say  anything  farther  as  to  this  contention. 

As  to  the  headings  of  the  chapters  in  which  Sections  300 
and  301  Penal  Code  are  found,  we  cannot,  on  a  full  consider- 
ation of  them,  see  anything  to  lead  to  a  di£ferent  conclusion 
from  that  reached  herein.  Granting  that  they  may  be  re- 
sorted to  to  determine  as  to  the  correct  interpretation  of  the 
sections  included  in  the  chapter  (and  nothing  further,  in  our 
opinion,  is  determined  in  Barnes  vs.  Jones,  61  Cal.  305),  we 
cannot  perceive  that  their  headings  are  conclusive  of  the 

Suestion  of  power  of  the  Legislature  to  pass  such  statute. 
he  Legislature  mav  hold  their  power  to  enact  a  statute  to 
be  derived  from  a  clause  or  section  of  the  Constitution  which 
does  not  confer  it.  But  such  error  would  not  render  the  law 
so  passed  unconstitutional,  if  the  power  to  enact  it  was  con- 
ferred by  the  organic  law. 

In  my  opinion  the  Act  above  referred  to  is  constitutional, 
and  the  petitioner  should  be  remanded  to  the  custody  of  the 
officer. 

OONOURRING   OPINIONS. 

I  concur  in  the  judgment  remanding  the  petitioner,  and 
adhere  to  the  views  expressed  by  me  in  ^  parte  Burk. 

MOBBISON,  C.  J. 

For  the  reasons  given  by  the  Chief  Justice  in  Ex  parte 
Bwrk,  opinion  filed  October  31, 1881,  in  the  dissenting  opin- 
ion in  Ex  parte  Newman,  9  Cal.  502,  in  the  opinion  of  this 
Court  in  Ec  parte  Andrews,  18  Cal.  678,  and  Ejc  parte  Bird, 
19  Cal.  130,  I  think  the  petitioner  should  be  remanded. 
Field,  J.,  in  ^  parte  Newman,  used  the  following  language: 

'*  The  Legislature  possesses  the  undoubted  right  to  pass 
laws  for  the  preservation  of  health  and  the  promotion  of  ffood 
morals,  and  if  it  is  of  opinion  that  periodical  cessation  from 
labor  will  tend  to  both,  and  thinks  proper  to  carir  its  opin- 
ion into  a  statutory  enactment  on  the  subject,  there  is  no 
power,  outside  of  its  constituents,  which  can  sit  in  judgment 
upon  its  action.  It  is  not  for  the  Judiciary  to  assume  a  wis- 
dom which  it  denies  to  the  Legislature,  and  exercise  a  super- 
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yiflion  OTor  the  discretion  of  the  latter.  It  is  not  the  pro- 
Tince  of  the  Judiciary,  to  pass  upon  the  wisdom  and  policy 
of  legislation;  and  when  it  does  sov  it  usurps  a  power  never 
conferred  by  the  Constitution. " 

The  people  of  this  State,  through  their  Legislature,  have 
declared  in  favor  of  the  wisdom  and  policy  of  the  law  in 

S[aestion.  They  have  declared  their  wishes  in  the  matter, 
f  the  people  now  wish  a  change,  if  the  public  sentiment  is 
now  other  than  it  was,  there  is  a  plain,  speedy,  and  adequate 
remedy,  viz:  by  a  repeal  or  moaification  of  the  law.  The 
Courts  should  not  declare  a  statute  unconstituticHial,  unless 
it  be  clearly  so;  when  there  is  a  doubt,  that  doubt  should  be 
solved  in  favor  of  the  expressed  wishes  of  the  people  as  given 
in  the  statute. 

I  think  it  was  competent  for  the  Legislature  to  declare,  as 
it  has  done  in  Section  301  of  the  Penal  Code,  that  the  ^ood 
of  society,  public  morals,  and  he^th,  will  be  promoted  by 
exempting  hotels,  boarding  houses,  barber  shops,  baths, 
markets,  restaurants,  taverns,  livery-  stables,  retail  drug 
stores,  and  such  manufacturing  establishments  as  are  usually 
kept  in  continued  operation,  nrom  being  affected  by  Section 
300,  and  that  society,  as  it  is  constituted,  needs  the  con- 
tinned  use  of  such  places  for  its  well-being.  Whatever  may 
be  individual  opinion  from  a  religiouEf  standpoint,  I  cannot 
say  as  a  matter  of  law,  that  a  man  will  not  be  more  benefited 
by  bathing,  or  by  being  shaved,  or  b^  having  meals,  or  a 
drive  on  Sunday,  than  he  will  by  visiting  a  store,  saloon,  or 
banking  house.  Such  distinctions  are  for  the  consideration 
of  the  Lefldslature. 

The  religious  element  which  is  brought  in  to  the  dis- 
cpsaion  of  all  these  questions,  by  those  who  take  extreme 
Tiews  on  either  side,  nas  no  proper  place  in  this,  case.  In 
some  States  Sunday  laws  are  upheld  from  a  religious  point 
of  view;  in  others  from  a  secular  point  of  view  only.  In 
this  State,  the  policy  of  the  law  as  indicated  in  the  decisions, 
is  folly  committed  to  the  secular  phase  of  the  subject  only. 
Therefore,  there  is  no  occasion  to  continually  bring  forward 
and  ui^^e  the  religious  phase. 

As  to  the  effect  to  be  given  to  the  title  and  head  line  of  the 
section  in  question.  The  Act  considered  by  Field,  J.,  and 
by  him'  held  good,  in  Ex  Parte  Newman,  was  entiiled  ' '  An 
Act  to  provide  for  the  bettor  observance  of  the  Sabbath;" 
ike  Act  sustained  by  this  Court  in  Ex  parte  Andrews,  and  Ex 
pork  Bird  giipra,  was  entitled  '*An  Act  for  the  observance 
of  the  Sabbath. "  It  is  claimed,  however,  that  greater  force 
is  to  be  given  to  head  lines  in  the  Codes  than  to  the  titles  of 
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Acts.  The  head  line  of  TiUe  9  of  the  Penal  Code,  con- 
taining the  sections  before  us  in  the  case  at  bar,  reads:  ''Of 
crimes  against  the  person  and  against  public  decency  and 
good  morals."  The  head  line  of  the  chapter  reads:  ''Of 
crimes  against  religion  and  conscience,  and  other  offenses 
against  good  morals. "  If  there  be  any  difference  in  substance 
between  the  titles  of  the  former  Acts  and  the  head  line  in  the 
Code,  it  is  in  favor  of  the  sections  in  question,  because  we 
may  strike  out  the  words  "against  religion  and  conscience 
and  other  offenses,"  in  the  head  line  to  the  chapter  and  leave 
it  reading:  *'Of  crimes  against  good  morals,"  thus  disre- 
garding objectionable  words,  and  retaining  words  and  in- 
tentions unobjectionable.  No  Court  has  ever  held  that  the 
Legislature  may  not  pass  laws  to  protect  good  morals. 
Whether  good  morals  will  be  protected  by  cessation  from 
secular  employments  on  one  day  of  the  week,  is  for  the 
Legislature  to  determine.  . 

The  head  line  of  the  title  has  no  reference  to  religion,  and 
does  not  indicate  that  the  Legislature  had  religion  in  view; 
if  the  head  line  of  the  chapter  is  a  part  of  the  sections  fol- 
lowing, and  influences  their  construction,  the  head  line  of 
the  title  is  still  larger  and  more  comprehensive,  and  should 
also  be  considered. 

It  may  be  added  that  the  sub-head  line  of  the  chapter  re- 
lating to  Section  300,  reads: 

"  300.  Keeping  open  places  of  business  on  Sunday,"  here 
again  omitting  the  word  "religion." 

It  may  be  that  the  JiCgisYature,  in  inserting  the  words 
"against  religion  and  conscience,"  in  the  head  line  of  the 
chapter,  had  in  mind  Section  304,  prohibiting  the  selling 
of  liquors  and  other  merchandise  at  any  camp  or  field  meetr- 
ing  for  religious  worship,  and  Section  302,  prohibiting  the 
disturbance  of  religious  assemblages  or  worship.  We  cannot 
as  a  matter  of  law,  say  that  he  did  not  intend  to  restrict  the 
application  of  the  word  '  'religion"  to  those  sections  only.  If 
the  effect  is  to  be  given  to  head  lines,  which  is  claimed  in 
this  case,  many  of  the  provisions  of  the  various  Codes  must 
be  held  to  be  nugatory. 

Mtbice,  J. 

I  concur.  Whatever  may  be  ur^ed  against  the  policy  of 
the  law  which  is  called  in  question  m  this  case,  is  not  a  mat- 
ter for  the  consideration  of  the  Court.  The  policy  or  im- 
policy of  the  law  belong  to  the  Legislature,  whose  will,  as 
expressed  by  the  law,  is  controllable  only  h^  the  people. 
If  tiie  people  consider  a  law  impolitic  or  unwise  and  desire 


The  Paoipio  Coast  Law  Journal.  171 

its  repeal,  they  mnst  address  themselves  to  their  legislators. 
JBat  so  long  as  the  law  remains  on  the  statute  book,  it  is 
binding  npon  the  Courts  and  people;  and  it  is  only  with  its 
constitationality  that  Courts  have  to  deal. 

The  law  under  consideration  is  principally  called  in  ques- 
tion, because  it  is  claimed  to  conflict  with  Section  4,  Article 
I  of  the  Constitution  of  the  State,  which  declares  that  the 
free  exercise  and  enjoyment  of  religious  profession  and  wor- 
ship, without  discrimination  or  preference,  shall  forever  be 
guaranteed  in  this  State.  But,  as  I  read  it/  the  law  simply 
ex^iresses  the  intention  of  the  Legislature  to  establish  a  day 
of  rest  from  secular  employments.  It  is  not  so  expressed 
in  exact  terms,  but  that  is  unquestionably  the  reason  and 
pnrpose  of  the  law;  for  it  regulates  the  observance  of  Sun- 
day by  prohibiting  acts  to  be  done  on  that  day«  which,  if 
done,  would  be  contrary  to  public  morals  and  decorum,  and 
render  nugatory  the  law  which  establishes  the  day  as  a 
secolar  institution. 

Of  the  power  of  the  State  to  establish  such  an  institution, 
I  think  there  can  be  no  reasonable  doubt.  Under  our  free 
form  of  government,  the  Legislature  of  the  State  has  author- 
ity, in  the  exercise  of  the  police  power  of  the  State,  to  es- 
tablish for  the  intercourse  of  the  several  members  of  the 
body  politic  with  each  other,  those  rules  of  good  conduct 
and  ^ood  neighborhood  which  are  calculated  to  prevent  a 
conflict  of  rights,  and  to  insure  to  each  the  uninterrupted 
enjoyment  of  his  own,  so  far  as  reasonably  consistent  with  a 
oorrespondent  enjoyment  by  others.  ''This,"  says  Mr. 
Jostice  Cooley,  '4s  a  most  comprehensive  branch  of  sov- 
ereignty, extending,  as  it  does,  to  every  person,  every  public 
and  private  right,  everything  in  the  nature  of  property,  every 
relation  in  the  State,  in  society  and  in  private  life;"  and  for 
the  regulation  of  the  internal  police  of  the  State,  it  is  a 
power  which  belongs  exclusively  to  the  State.  (Cooley  on 
Cons.  Lim.  227.) 

Of  course  a  law  passed  in  the  exercise  of  this  sovereign 
power  must  be  in  harmony  with  the  will  of  the  people,  as 
expressed  in  their  organic  law.  The  one  must  explain  or 
confirm  the  other.  The  enforceability  of  the  statute  law 
must  be  tested  and  verified  by  the  Constitution.  And  the 
question  arises,  how  or  in  what  respect  does  the  law  under 
eonsideration,  which,  as  we  have  seen,  simply  establishes  a 
day  of  rest  as  an  institute  of  the  State,  interfere  with  the 
free  exercise  and  enjoyment  of  the  religious  profession  and 
worship  of  any  of-  the  reli^ous  ^oups  within  the  limits  of 
the  State,  or  of  any  of  their  individual  members  ?    Answer 
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is  made  that  the  day  set  apart  by  the  State  for  that  purpose 
is  Sunday,  or  the  Christian  Sabbath,  and  that  the  observ- 
ance of  the  day  is  made  compulsory  upon  those  who,  under 
the  authority  of  non-Christian  Church  to  which  they  belong, 
have  to  regard  and  keep  sacred  some  other  day  than  the 
Christian  Sabbath,  and  therefore  the  law  discriminates 
against  them  and  in  favor  of  Christians. 

The  argument  seems  to  interpose  the  authority  of  churches 
against  the  power  of  the  State— to  exalt  the  inferior  at  the 
expense  of  the  superior — the  protected  against  its  protector. 
But  as  between  the  State  and  religious  bodies  within  the 
limits  of  the  State,  the  power  of  the  State,  under  her  organic 
law,  is  supreme. 

By  virtue  of  her  sovereignty,  the  State  has  guaranteed 
freedom  of  religious  opinion  and  worship  to  all  religions 
bodies  and  people  within  her  boundaries.     But  in  granting 
those  guarantees,  she  did  not  relinquish  to  religious  bodies, 
nor  divest  herself  of  the  power  to  establish  a  day  of  rest  as 
a  municipal  institution  for  the  people  of  the  State.     That 
power  was  reserved  to  be  exercised  over  all  the  members  of 
the  body  politic,  without  reference  to  whether    they  are 
Christians  or  Hebrews,  followers  of  Confucius,  of  Gautama 
Buddha,  of  Mahomet  or  of  Joe  Smith;  or  those  who  sa^  in 
their  hearts, '  'There  is  no  Gk>d. "    Subject  to  that  reservation, 
every  citizen  of  the  State  is  left  free  to  his  intellectual  con- 
victions and  emotional  fervors  upon  subjects  of  the  un- 
known and  unknowable.    All  are  equal  in  the  laws,  in  po- 
sitions under  the  law,  and  in  the  administration  of  the  Gov- 
ernment.    No  legal  distinction  or    discrimination  can   be 
made  between  them.     But,  thus  protected,  all  are  subject  to 
the  municipal  institutions  established  by  the  State.    And  in 
establishing  a  dav  of  rest  as  one  of  those  institutions,  the 
State  has  the  right  to  determine  what  day  ought  to  be  set 
apart  for  that  purpose,  and  how  it  ought  to  be  observed  by 
the  people.     She  is  not  bound  by  any  constitutional  obliga- 
tions to  the  selection  of  any  particular  dav.    Any  one  day  in 
seven,  or  in  six,  or  in  eight-wither  the  first  or  the  seventh 
day  of  the  week,  or  any  other  day,  may  be  appropriated  by 
her  for  that  purpose.     Sunday  is  only  a  designation  for.  the 
first  day  of  the  week;  and  to  deny  the  power  of  the  State  to 
set  apart  that  day,  or  any  other  day,  is  to  deny  the  power  to 
set  apart  a  day  of  rest  as  a  municipal  institution  at  all.     But 
that  IS  not  contended.     It  is  conceded  that  the  power  exists 
and  is  exercisable  subject  to  the  guarantees  of  the  Constitu- 
tion.    It  is  only  claimed  that  these  guarantees  have  been  in- 
vaded, because  the  legislation  in  question  infringes  upon  the 
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• 
religions  liberties  of  the  Hebrews  and  the  Seventh  Day  Ad- 
yentists,  and,  it  may  be,  other  religions  citizens,  by  making 
it  compnlsory  npon  them  to  observe  a  day  which  they  are, 
by  the  anthority  of  their  chnrches  and  their  consciences, 
forbidden  to  keep  holy.  In  snch  views,  men  simply  deceive 
themselves  by  words;  for  the  State  has  not  set  apart  Sunday 
for  a  day  of  rest  as  a  religious  institution;  nor  does  s&e  im- 
pose observance  of  the  day  upon  churches  or  on  church 
members;  nor  is  religious  commemorations  or  ceremonies 
prescribed  or  enforced.  The  duty  of  observing  the  day  is 
miposed  on  the  people  of  the  State  as  members  of  the  body 
pontic,  without  reference  to  the  religious  faith  and  worship 
of  any.  And  as  a  day  of  rest,  Sunday  is  not  set  apart  as  a 
holy  day,  but  it  is  set  apart  as  a  legal  holiday.  As  such  the 
State  bias  from  the  beginning  appropriated  it.  On  that  day 
the  business  of  her  Courts  and  public  offices  is  suspended; 
presentment  of  commercial .  paper,  and  services  of  legal 
notices  and  civil  process,  is  disallowed;  and  in  the  computa- 
tion of  time  for  tne  performance  of  an  act  required  by  con- 
tract or  law  to  be  performed  on  a  day  which  may  happen  to 
fall  on  Sunday,  the  day  is  excluded;  and  the  people  gener- 
ally, without  reference  to  faiths  or  creeds,  have  observed,  and 
continue  to  observe  it  as  such,  unconscious  that  as  a  mmii- 
cipal  institution,  it  has  ever  invaded  or  violated  any  of  their 
constitutional  or  religious  rights. 

But  it  is  urged  that  the  beading  of  the  chapter  of  the 
Penal  Code  in  which  the  law  is  contained  demonstrates  the 
unconstitutionality  of  the  law,  because  the  acts  which  are 
prohibited  on  Sunday  are  made  offenses  against  religion,  con- 
science, and  morals,  and  therefore  the  law  discriminates  in 
favor  of  the  Christian  religion  against  other  religions. 

The  office  of  the  heading  of  the  chapter  is  simply  to  con- 
trol, limit,  and  apply  the  provisions  of  the  chapter.  Ten 
sections  in  all  comprise  those  provisions;  two  or  three  of 
them  relate  to  the  observance  of  Sunday  or  the  Christian 
Sabbath,  (Sees.  299,  300,  301),  one  of  them  to  offenses  against 
all  religions,  (Sec.  302),  and  mostly  all  6f  them  to  offenses 
against  good  morals. 

Consiaered  as  part  of  the  chapter,  I  think  there  is  no  diffi- 
culty in  ascertaining  from  the  heading  to  what  subjects  the 
words  of  the  heading  relate,  or  in  determining  what  the  Leg- 
islature intended  to  prohibit  as  offenses  against  religion, 
conscience  and  public  morals.  Keeping  in  mind  that  the 
Code  establishes  the  law  of  the  State  respecting  all  subjects, 
and  that  its  provisions  are  to  be  liberaUy  construed  with  a 
view  to  effect  the  objects  of  the  law  and  to  promote  justice. 
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where  is  the  violation  of  any  provision  of  the  Constitution 
in  prohibiting,  on  a  day  established  by  the  State  as  a  day  of 
rest,  such  acts  of  licentiousness,  profanity,  and  disorder  as 
are  calculated  to  shock  the  moral  sense  of  the  community, 
or  to  disturb  the  rest  established  by  law  ?  It  can  only  be 
because  the  objector  contracts  such  acts  on  that  day  to  of- 
fenses against  the  Christian  religion,  and  not  against  his  re- 
ligion; and  that  the  moral  sense  which  may  be  shocked  by 
acts  done  on  that  day  is  in  a  moral  sense  only  from  the  Chris- 
tian's standpoint. 

But  the  acts  are  not  prohibited  as  offenses  against  any  re- 
ligion— Christian  or  pagan.  It  is  true  that  the  day  on  which 
thev  are  prohibited  is  coincident  with  the  Christian's  Sab- 
bath; but,  as  already  shown,  the  State  had  the  right  to  select 
that  day  or  any  other  for  a  day  of  rest.  And.it  may  be  con- 
ceded that  the  acts  prohibited  by  the  law  on  that  day,  are 
only  prohibited  because  they  are  such  as  would  be  offensive 
to  public  morals,  according  to  the  standard  of  Christianity. 
But  if  the  prohibition  does  not  interfere  with  any  man's  lib- 
erty of  conscience,  it  is  no  valid  objection  to  the  law,  by 
which  the  Legislature  has  compelled  the  observance  of  the 
day,  because  it  prohibits  acts  to  be  done  which  are  deemed 
immiral  according  to  the  standard  of  one  religion  or  another. 
Doubtless,  the  law  was  passed  under  the  influence  of  Chris- 
tianity. Assuming  that  it  was,  that  in  itself,  should  be  no 
objection  to  the  law  by  the  Jew  or  the  Gentile;  for  the  reli- 
gion of  Jesus  is  closely  connected  with  the  religion  of  Ifitoses 
— the  one  is  but  a  development  of  the  other,  and  pervades 
the  ordinary  political  and  moral  life  of  the  people;  and  the 
legislator,  in  the  course  and  character  of  legislation,  can  rec- 
ognize no  other  standard  of  moral  ideas.  As  the  prevailing 
religious  opinion  of  the  people,  public  morals  are  largely  de- 
pendent upon  it. 

The  mere  fact,  then,  that  the  mode  of  observing  the  day 
is  enforced  by  the  prohibition  of  acts  which  are  offensive  to 
public  morals  according  to  the  standard  of  Christianity,  af- 
fords no  ground  for  constitutional  objection  to  the  law  itself, 
if  it  does  not  violate  the  religious  rights  of  others  who  do 
not  call  themselves  Christians.  But  neither  the  religious 
profession  and  worship  of  the  Jews,  or  of  the  Seventh  Day 
Adventists,  or  of  any  other  religious  dissociation,  are  abridged 
by  the  law.  "There  is,"  said  Mr.  Justice  O'Neall,  of  the 
Supreme  Court  of  South  Caiolina,  in  the  year  1848,  in  lan- 

fuage  applicable  alike  to  all  religions  as  to  tiie  religion  of  the 
[ebrews,  of  which  he  was  speaking,  ''no  violation  of  the  He- 
brew's religion,  in  requiring  him  to  cease  from  labor  on 


The  Pacifio  Coast  Law  Journal.  175 

another  day  than  his  Sabbath,  if  he  he  left  free  to  observe  the 
latter  according  to  his  rdigion.  ]!t  is  the  seventh  day  which  i^ 
to  him  a  holy  da^,  made  so  by  his  religion,  and  to  be  ob- 
served at  his  peril.  All  other  days  are  to  him  indifferent. 
Hence  he  can  find  no  abridgment  of  his  religion  in  being 
oompelled  to  abstain  from  public  trade,  employment,  or 
business,  on  one  of  them.  If  the  Legislature,  or  the  city  of 
Charleston,  were  to  declare  that  all  shops  within  the  State  or 
city  shotdd  be  closed,  and  that  no  one  should  sell  or  offer  to 
sell  any  ffoods,  wares,  or  merchandise,  on  the  fourth  of  July 
or  eighth  of  January  in  each  year,  would  any  one  belieye 
sach  a  law  was  unconstitutional  ?  It  could  not  be  pretended 
that  religion  had  anything  to  do  with  that.  What  has  reli- 
gion to  do  with  a  similar  regulation  for  Sunday?  It  is,  in  a 
political  and  social  point  of  view,  a  mer6  day  of  rest;  its  ob- 
seryance,  as  such,  is  a  mere  question  of  expediency.  But, 
sap  the  argument  on  the  other  side,  we  should  not  object  to 
it  if  it  did  not  give  a  Christian  a  preference  over  an  Israelite. 
Where  is  such  a  provision  ?  There  is  none  such  in  the  law. 
It  is  general,  operating  upon  all.  The  Constitution,  in  the 
respect  under  consideration,  considers  all  the  people  of  South 
Carolina,  on  whom  the  Government  is  to  operate,  as  citizens 
merely.  It  does  not  divide  them  into  Cnristians  and  He- 
brews or  any  other  classification.  If  the  law  be  according 
to  that,  there  is  no  objection.  It  is  true,  the  Israelite  must 
oease  from  business  on  Sunday;  so  do  all  others.  His  reli- 
gion makes  him  also  observe  Saturday.  That  is  not  the  effect 
of  opr  law;  it  is  the  result  of  his  religion,  and,  to  enjoy  its 
cherished  benefits,  living  in  a  community  who  have  appointed 
a  different  day  of  rest,  he  must  give  to  its  law  obedience,  so 
&r  as  it  demands  cessation  from  public  emplojpnent." 

It  is  not  necessary  to  dwell  upon  the  objections  that  the 
law  in  question  is  special  legislation,  and  does  not  operate 
^e  upon  all  classes.  These  objections  have  been  satisfac- 
tonly^  disposed  of  by  the  learned  opinion  of  the  Chief  Justice 
of  this  Court  in  Ec  parte  Burk,  8  rac.  C.  L.  J.  I  think  the 
petitioner  should  be  remanded.  MoEee,  J. 

niSSENTING  OPINIONS. 

I  dissent.  Sections  300  and  301  of  the  Penal  Code  are : 
"Sec.  300.  Every  person  who  keeps  open  on  Sunday  any 
Bh>re,  workshop,  bar,  saloon,  banking-house,  or  other  place 
of  business,  for  the  purpose  of  transacting  business  therein, 
is  nonishable  by  fine  not  less  than  five  nor  more  than  fifty 
dollars. 
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''Sec.  301.  The  provisions  of  the  preceding  section  do 
not  apply  to  persons  who,  on  Sunday,  keep  open  hotels, 
boarding  houses,  barber  shops,  baths,  markets,  restaurants, 
tayems,  livery  stables,  or  retail  drug  stores,  for  the  le^ti- 
mate  business  of  each,  or  such  manufacturing  establish- 
ments as  are  usuall}^  kept  in  continued  operation;  pro- 
vided, that  the  provisions  of  the  preceding  section  snail 
apply  to  persons  keeping  open  barber  shops,  bath  houses, 
and  nair  (dressing  saloons  after  12  M.,  on  Sunday." 

The  important  question  presented  by  the  petition  herein 
is — ^Do  the  sections  quoted  conflict  with  the  fourth  section  of 
Article  I  of  the  Constitution  of  the  State  ?  The  section  of 
the  Constitution  reads  as  follows: 

''The  free  exercise  of  religious  profession  and  worship, 
without  discrimination  or  preference,  shall  forever  be  guar- 
anteed in  this  State;  and  no  person  shall  be  rendered  incom- 
petent to  be  a  witness  or  juror  on  account  of  his  opinions  on 
matters  of  religious  belief;  but  the  liberty  of  conscience 
hereby  secured  shall  not  be  so  construed  as  to  excuse  acts  of 
licentiousness,  or  justify  practices  inconsistent  with  the 
peace  or  safety  of  this  State." 

It  has  sometimes  been  suggested  that  laws  like  that  we  are 
considering  may  be  defended  on  the  same  grounds  as  are 
laws  against  blasphemy  and  other  profanity.  But  until  it 
can  be  shown  that  anj  man  in  his  s^ond  nind  pretends  to 
believe  that  indulgence  in  wanton  and  public  blasphemy,  or 
other  profanity,  is  necessary  to  the  "free  exercise  and  en- 
joyment "  of  his  religious  profession  or  worship,  he  cannot 
DC  heard  to  claim  the  protection  of  the  provision  of  the 
Constitution.  The  difference  between  the  two  classes  of 
kws  is  rendered  palpable  by  their  comparison. 
■  "Sunday  laws  '  have  never  been  upneld  in  California  on 
any  other  ground  than  that  they  simply  provided  for  a  period 
of  rest. 

In  Ex  parte  Andrews^  18  Cal.  685,  the  conclusion  to 
which  the  Court  arrived  was  distinctly  based  upon  the  rea- 
soning  of  the  dissenting  opinion  of  Mr.  Justice  Field,  in  Ex 
parte  Newman^  9  Cal.  518.  In  the  dissenting  opinion  re- 
ferred to,  the  Act  of  1858,  "for  tiie  better  observance  of  the 
Sabbath  "  is  declared  not  to  be  violative  of  the  provision  of 
the  Constitution  which  allowed  the  free  exercise  of  religion, 
because  it  simply  required  a  periodical  cessation  from  labor 
"  tending  to  the  preservation  of  health  and  the  promotion  of 
good  morals."  The  cases  cited  by  Mr.  Justice  Field  all 
turn  upon  the  same  point.  This  will  more  clearly  appear 
from  an  examination  of  the  leading  oe^es— Sped  vs.  Common- 
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toeaUh,  8  Barr.  312,  aad  City  Council  ts.  Benjamin,  2  Strob. 
529.  In  the  first  of  these  cases  it  was  said  that  the  statnie 
of  Pennsylvania,  then  under  consideration,  only  selected  and 
set  apart  the  first  day  of  the  week,  or  Sunday,  as  a  day  of 
legalised  resiy  and  enforced  the  observance  thereof  by  legal 
sanctions,  and  was,  essentially,  but  a  civil  regulation.  Axid 
in  the  South  Carolina  case,  that  religion  had  ''  nothing  to  do 
witii"  a  prohibition  of  business  on  Sunday;  that,  in  a  politi- 
cal and  social  point  of  view,  the  prohibitory  Act  merely  made 
the  first  day  of  the  week  a  day  of  rest. 

In  view  of  the  provision  of  the  former  and  present  Con- 
stitution prohibiting  legislation  which  may  discriminate 
against  any  form  of  religious  profession  or  worship — the  lib- 
erty of  conscience  intended  to  be  secured,  which  is  the 
more  clearly  defined  by  the  clause  that  it  shall  not  be  con^. 
stmed  to  prohibit  the  prevention  of  licentious  practices,  or 
such  as  are  inconsistent  with  the  peace  and  safety  of  the 
State — I  have  never  believed  that  a  law  which  punishes  as  a 
crime  the  doing  of  any  business,  otherwise  lawful,  on  Sun- 
day, could  be  defended  upon  the  ground  on  which  such  a 
law  was  attempted  to  be  upheld  in  Ex  parte  Andrews. 

Many  years  ago,  in  another  place,  I  had  occasion  to  say: 
'*  I  confess  I  approach  the  question  presented  in  this  case 
with  a  feeling  of  repugnance  to  such  legislation  as  that  upon 
which  this  prosecution  is  founded."  (The  Act  of  1868,  ''  to 
prohibit  barbarous  and  noisy  amusements  on  the  Christian 
Sabbath.")  Vli^<^^^<^»  ^^  ^^  constitutionality  of  'Sunday 
laws'  were  a  new  question  in  this  State,  I  should  hesitate  to 
sustain  them.  Strictlv  speaking,  no  form  of  religion  is  toler- 
ated  in  California,  fiy  the  terms  of  the  Constitution  (of 
,  1849),  '  the  free  exercise  and  enjoyment  of  religious  profes- 

\  sion  and  worship,  tvitJiout  discrimination  or  preference,  shall 

forever  bb  allowed.'  It  is  the  absolute  rignt^  therefore,  of 
every  citizen  to  worship  God  according  to  tne  dictates  of  his 
own  conscience,  and  to  keep  holy  such  days  as  his  own  re- 
ligion may  sanctify;  and  it  would  be  difficult  to  convince  an 
•  orthodox '  Jew  (for  example),  who  has  abstained  from  sec- 
ular emplovment  on  Saturday,  that  a  law  which  compels  him 
to  refrain  from  like  employment  on  Sunday  gives  no  prefer- 
ence to  other  forms  of  religion.  Certainly,  all  arguments 
based  upon  the  supposed  physical  benefits  derived  from  a 
stated  day  of  rest  would  have  little  application  and  furnish 
little  ground  for  enforcing  a  '  Sunday  law'  upon  one  who  has 
taken  Aw  rest  on  the  preceding  day."  (People  vs.  FrUch,  in 
the  County  Court  of  San  Francisco.) 

It  is  gratifying  to  know  that,  in  his  exhaustive  work  upon 
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Oonstitatioual  Limitations,  subsequently  published,  Mr.  Jua- 
tice  Cooley  did  not  hesitate  to  avow  his  conviction  that  a  law 
which  prohibits  ordinary  employments  upon  the  Sunday  can- 
not be  sustained  as  a  sanitary  regulation,  based  upon  the 
demonstration  of  experience  tnat  one  day's  rest  in  seven  is 
needful  for  the  recuperation  of  the  exhausted  energies  of 
body  and  mind.  The  learned  author  says:  ''  The  Jew  '  (and 
we  may  add  the  Seventh  Day  Baptist,  of  whom  we  take  no- 
tice there  is  a  considerable  number  in  California),  ''who  is 
forced  to  observe  the  first  day  of  the  week,  when  his  con- 
science requires  of  him  the  observance  of  the  seventh  aJso^ 
may  plausibly  urge  that  the  law  discriminates  against  his  re- 
ligion, and,  by  forcing  him  to  keep  a  second  Sabbath  in  each 
week,  unjustly,  though  by  indirection,  punishes  him  for  his 
belief.  "^  ^  *  It  appears  to  us  that,  if  the  benefit  to  the 
individual  is  alone  to  be  considered,  the  argument  against 
the  law  which  he  may  make,  who  has  already  observed  the 
seventh  day  of  the  week,  is  unanswerable.''''  (Cons.  Lim., 
476-7,  First  Ed.) 

Nor  can  the  doctrine  stare  decisis  be  invoked  to  prevent  us 
from  inquiring  into  the  constitutionality  of  the  sections  of 
the  Penal  Code,  li  in  Ex  parte  Andrews  the  Act  of  1868 
was  decided  to  be  valid,  in  Ex  parte  Newman  (9  Cal.  502)  the 
same  Act  was  declared  to  be  in  conflict  with  the  fourth  sec- 
tion of  the  first  article  of  the  former  Constitution.  In  hold- 
ing the  sections  of  the  Penal  Code  to  be  obnoxious  to  con- 
stitutional objection,  we  but  return  to  the  r^e  which,  for 
more  than  three  years,  was  the  established  rule  in  California. 
But  if  the  case  Ex  parte  Andrews  stood  alone — "No  saoh 
rule  ever  existed  as  that  a  Court  should  be  absolutely  bound 
by  a  previous  decision.  And  it  would  be  especially  danger- 
ous to  apply  this  inexorable  standard  to  questions  decisive 
of  the  constitutional  rights  of  the  citizen."  CHoughton  vs. 
Austin,  47  Cal.  666.)  It  was  said  in  WtUisTB.  Choen^  43  Tex. 
48:  "  When  the  decisions  relate  not  to  matters  of  title  or 
contract,  but  abstractly  to  the  structure  of  the  Government, 
the  limits  of  executive  and  legislative  power,  etc.,  the  doc- 
trine of  stare  decisis  does  not  apply."  The  last  statement  is 
certainly  correct,  unless  it  can  be  shown  that  property  inter- 
ests  have  grown  up  under  a  certain  construction  of  the  or- 
ganic law,  of  which  there  is  no  pretense  with  reference  to 
the  provision  of  the  Constitution  whose  interpretation  is  to 
be  considered  in  the  present  case. 

But  a  decision  holding  the  sections  of  the  Penal  Code  to 
be  repugnant  to  the  constitutional  inhibition  of  legislation 
of  a  partial  character  with  respect  to  religious  profession 


The  Paoifio  Coast  Law  Joubnal.  179 

•^^  Practice,  does  not  necessarily  require  a  reversal  of  Ex 
P^  Andrews.    The  Act  of  185o,  there  considered,  was  in 
ibe  ognal  form.     It  prohibited  business,  except  of  certain 
soriB,  on  *'  the  Christian  Sabbath  or  Sunday,"  and  was  en- 
titled: ''An  Act  for  tiie  better  observance  of  the  Sabbath." 
I  cannot  admit  to  be  satisfactory  the  reasoning  by  which  the 
result  was  reached,  but  the  result  was  reached  that  the  words 
"Christian  Sabbath"  meant  merely  a  period  of  time — ^the 
first  day  of  the  week.    In  the  view  of  the  Court  the  words 
were  entirely  without  ambicuity,  so  that  there  was  no  neces- 
dfy  to  refer:  and  would  have  bi>4n  no  propriety  in  referring 
to  the  title  of  the  Act.    Thus  construing  the  body  of  the  Act, 
it  was  said  that  its  only  scope  and  purpose  was  to  establish, 
as  a  civil  regulation,  a  day  o£  rest  from  secular  pursuits. 
In  the  dissentmg  opinion  in  Ex  parte  Newman^  much  stress 
is  placed  upon  the  circumstance  that  there  is  nothing  in  the 
enacting  clause  of  the  Act  of  1868  to  indicate  that  it  was  in 
the  mind  of  the  legislators  to  enforce  anj  religious  observ- 
ance.   In  that  opinion  the  words  are  ikdioised — ''  It  does  not 
even  aUude  to  the  mbject  of  religious  profession  or  tvorship  in 
any  of  its  provisions  "    If  the  Act  of  1868  had  contained  a 
distinct  statement  that  it  was  intended  thereby  to  punish  any 
person  who  should  be  guilty  of  the  irreligious  act  of  per- 
*  forming  labor  upon  the  ''Christian  Sabbath,"  the  learned 
author  of  the  dissenting  opinion  might  have  arrived  at  a  dif- 
ferent conclusion  touching  its  validity.     Construed  accord- 
ing to  established  principles,  such  a  declaration  in  effect  is 
contained  in  Sections  300  and  301  of  the  Penal  Code. 

The  Penal  Code  is  divided  into  parts,  titles,  chapters,  and 
sections,  and  at  the  head  of  each  chapter  is  a  note  indicating 
generally  the  suHect  to  which  each  chapter  is  devoted.  Sec- 
tions 300  and  301  are  found  in  chapter  seven  of  title  nine, 
and  the  head  note  to  this  chapter  is  in  these  words :  "  Crimes 
against  rdigion  and  conscience,  and  other  offenses  against 
^od  morals.'' 

"While,"  as  was  said  of  the  Practice  Act  in  Barnes  ys. 
Jones,  "the  rule  is  well  settled  that  the  title  of  an  Act 
will  not  control  the  language  in  the  body  of  the  statute,  but 
may  be  referred  to  as  tending  to  explain  the  intention  (only) 
when  the  language  is  doubtful,  we  are  of  opinion  that  these 
head  notes  are  entitled  to  more  consideration  than  the  title 
to  the  entire  Act."    (61  Cal.  306.) 

"In  this  form  of  enactment  such  statements "  (at  the  head 
of  the  respective  chapters)  "  are  a  part  of  the  law  itself,  and 
not  in  any  wise  extrinsic  to  the  enacting  clause.  To.  reject 
them,  or  to  refuse  to  give  effect  to  them,  according  to  their  fair 
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and  ordinary  import  and  understanding,  would  be  to  make 
the  law,  not  to  administer  it."  {The  reople  vs.  MolirvemCy 
63  Bart.  Sup.  Ot.  B.  16.  See,  also,  Williams  vs.  People^  45 
Id.  201.)  In  People  vs.  Mdineuai,  on  appeal  (40  N.  T.  119), 
it  was  said:  ''Tne  whole  of  the  first  part  of  the  revised 
statutes,  including  the  definitions  given  at  heads  of  the  chap- 
ters and  the  title  to  the  subject-matter  following,  was  a  single 
statute.  Those  headings  are  not  tiHea  of  the  acts,  but  are 
parts  of  the  statute,  limiting  and  defining  their  effect." 

Thus  considering  the  note  at  the  head  of  the  chapter  as  a 
portion  of  the  chapter,  it  is  to  be  pointed  and  applied  to  the 
several  sections  x>i  the  chapter  appropriately.  The  sections 
in  the  chapter  which  prohibit  certain  acts  upon  the  "  Ohris- 
tian  Sabbath,"  or  Sunday,  are  intended  to  declare  that  these 
acts  are  not  only  violations  of  a  sanitary  regulation,  but  a 
desecration  of  a  religious  holiday,  and,  consequently,  ''crimes 
against  religion."  Other  sections  evidently  are  intended  to 
bo  covered  by  the  phrase  "  other  offenses  against  morality." 

In  the  sections  of  the  Penal  Oode  it  is  declared,  therefore, 
that  any  person  who  shall  neglect  or  refuse  to  observe,  to  the 
extent  of  a  cessation  from  ordinary  employment  at  least,  a 
religious  festival,  recognized  and  celebrated  by  Christiana 
alone,  and  not  by  all  sects  of  Christians,  is  guilty  of  a  crime 
against  religion,  to  be  punished  as  provided.  As  to  the 
Jew,  it  is  not  a  crime  asainst  his  religion  to  labor  on  the  first 
day  of  the  week,  and  the  plain  purpose  of  the  provision  of 
the  Constitution  is  to  pronibit  a  legislative  confusion  which 
shall  substitute  the  rehgious  profession  or  worship  of  a  class 
or  sect  for  religion.  Under  penalty  citizens  are  compelled, 
by  the  sections  of  the  Code,  so  to  conduct  themselves  as  is 
required  not  by  their  own,  but  by  the  religion  of  others. 

The  statute  (reading  the  note  which  precedes  the  chapter 
in  connection  with  the  several  sections  comprised  within  it) 
declares  it  to  be  a  crime  agairist  religion  for  any  person  not  to 
refrain  from  certain  secular  employments  upon  Sunday :  a 
word  for  which  the  words  "Christian  Sabbath"  are  used 
as  an  equivalent  in  the  same  chapter.  To  enforce  such  a 
law  is  in  effect  to  punish  for  a  disregard  of  a  religious  insti- 
tution or  ordinance;  to  enforce  it  against  one  whose  religion 
attributes  no  sanctity  to  the  institution  or  ordinance,  but  re- 
quires of  him  to  keep  sacred,  as  of  binding  obligation,  an- 
other day  in  the  week,  is  to  discriminate  against  the  free  ex- 
ercise of  his  rehgious  profession  and  worship. 

mgEinstbt,  J. 
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I  dissent  for  the  reason  last  given  in  the  opinion  of  Mr. 
tFostiee  McEinstry;  that  is  to  saj^  for  the  reason  that  the 
statute  involved  in  this  proceeding,  fairly  constmed,  makes 
tbe  Act  in  question  a  crime  against  religion.    It  is  a  mistake 
to  say  that  the  present  statute  is  like  that  involved  in  Ux 
parte  Andarews^  18  Cal.  and  in  the  other  cases  cited.    The 
distinction,  which  is  an  important  one,  has  been  clearly 
poiDted  out  by  Mr.  Justice  McKinstry,  and  need  not  be  re- 
peated by  .me.  Boss,  J.~ 

I  dissent.  In  Ex  varte  AndrewSy  18  Cal.  678,  the  Court 
endeavored  to  avoid  tne  objection  that  the  ''  Sunday  law/' 
then  in  force,  was  repugnant  to  that  clause  of  the  Constitu-  . 
tion  which  declares  that  ''  The  free  exercise  and  enjoyment 
of  religious  worship,  without  discrimination  or  preference, 
shall  forever  be  guaranteed  in  this  State,"  by  holding 
that  it  was  within  uie  power  of  the  Legislature  to  make  it  a 
misdemeanor  for  any  one  to  keep  his  place  of  business  open 
for  the  transaction  of  business  on  any  day  of  the  week,  and 
that ''  the  power  of  selection  being  in  the  Legislature^  there 
is  no  valid  reason  why  Sunday  should  not  be  designated  as 
well  as  any  other  day.' 

I  cannot  assent  to  the  proposition  that  this  law  can  be  re- 
garded as  it  would  be  if  the  day  designated  in  it  had  not 
Been  the  Sabbath  of  any  religious  sect,  nor  do  I  think  that 
the  Legislature  would  have  the  constitutional  power  to  make 
it  a  misdemeanor  for  a  person  to  keep  his  place  of  business 
open  on  any  day  other  than  the  Sabbath  of  some  religious 
sect,  for  the  transaction  of  business  which  it  would  be  neither 
illegal,  immoral,  nor  improper  to  transact  on  any  other  day 
than  the  one  so  designated. 

First.  Can  the  Legislature,  in  view  of  the  provision  of  the 
Constitution  above  quoted,  ignore  the  existence  of  religious 
sects  in  this  State  to  the  extent  that  the  Court  in  Ex  parte 
As\drem  holds  that  it  may  ?  If  so  what  force  and  effect  is  to 
he  given  to  the  words  "  without  discrimination  of  prefer- 
6Dce  ?  "  There  are  in  this  State  religious  sects  whose  tenets 
require  them  to  suspend  the  transaction  of  business  on  the 
first  day  of  each  week,  and  other  sects  whose  tenets  require 
them  to  do  so  on  the  seventh  day  of  each  week.  And  it  is 
held  in  Ex  parte  Andrews  that  the  Legislature  has  the  power 
to  require  a  suspension  of  business  on  one  day  of  each  week, 
which  it  may  designate  for  that  purpose,  because  the  physi- 
^  and  moral  well-being  of  society  is  thereby  promoted. 

^ow  it  is  apparent  that  by  selecting  the  first  day  of  the 
week  as  a  day  of  rest,  the  Legislature  has  discriminated  in 
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favor  of  those  whose  religious  tenets  require  the  observance 
of  that  day,  and  against  those  whose  religious  tenets  require 
the  observance  of  the  seventh  day.  A  member  of  the  latter 
sect  is  required  to  observe  two  days,  while  a  member  of  the 
former  is  only  required  to  observe  one  day  of  each  week. 
If  the  seventh  day  had  been  selected,  the  discrimination 
against  those  whose  religion  constrains  them  to  observe  the 
first  day  would  have  been  equally  plain.  And  if  any  other 
than  the  first  or  seventh  had  been  selected,  there  womd  have 
been  a  discrimination  against  all  sects,  whose  religion  exacts 
the  observance  of  either  the  first  or  seventh  day  of  each  week. 
The  law  does  not  require  that  any  one  should  live  up  to  the 
requirements  of  his  religion  in  this  respect.  But  tne  Con- 
stitution does  guarantee  to  everyone  the  free  exercise  and 
enjoyment  of  religious  worship  without  discrimination  or 
preference,  and  it  is  plainly  tne  duty  of  the  Legislature  to 
so  frame  its  enactments  that  they  shall  not  bear  more  heavily 
upon  one  sect  than  upon  another,  or  upon  those  who  pro- 
fess religion  than  upon  those  who  do  not.  As  I  read  the 
constitutional  guarantee,  it  not  only  requires  that  the  Legis- 
lature shall  recognize  the  existence  of  religious  sects,  but 
it  shall  protect  them  in  the  exercise  and  enjoyment  of  re- 
ligious worship  without  discrimination  or  preference.  Now, 
if  it  be  necessary  that  people  should  rest  one  day  in  seven, 
and  unnecessary  that  they  should  rest  two  days  in  seven 
and  wholly  immaterial  on  what  day  they  rest,  it  was  the 
duty  of  the  Legislature  to  take  notice  of  the  fact  that  many 

Seople  are  consh'ained  by  their  religion  to  rest  on  the  seventn 
ay  of  each  week,  and  to  have  excepted  them  from  the 
operation  of  ''the  Sunday  law."  I  do  not  think  that  there 
would  have  been  any  more  impropriety  in  excepting  them 
from  its  operation  than  there  was  in  excepting  livery  stable 
keepers  from  its  operation.  It  was  only  by  excepting  from 
the  operation  of  the  law  those  whose  religious  convictions 
constrained  them  to  observe  some  other  day  than  the  one 
designated  in  the  Act,  that  it  could  be  made  to  bear  equally 
upon  all  classes  of  people.  And  a  law  which  does  not  bear 
eciually  upon  all  classes  of  people  is  not  witiiout  discrimina- 
tion or  preference.  It  is  impossible  for  a  person  whose  re- 
ligion constrains  him  to  observe  the  seventh  daj  of  each 
week,  to  live  up  to  the  requirements  of  his  religion  and  at 
tiie  same  time  obey  this  law,  without  sacrificing  one  day 
more  each  week  than  the  person  whose  religion  constrains 
him  to  observe  the  first  day  of  the  week,  or  me  one  who  is 
not  consti-ained  by  religion  to  observe  any  day  of  the  week. 
It  does  not  seem  to  me  that  this  constitutes  discrimination 
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or  preference,  and  as  I  understand  the  Oonstitation  the 
Lenslatare  has  no  power  to  pass  such  a  law.  It  is  no  answer 
to  iois  objection  to  say  that  the  law  ignores  religion  altogether, 
becanse  ine  Legialature  has  no  ri^ht  under  the  Constitution 
to  ignore  religion  when  passing  laws  'which  must  seriously 
affect  those  nmo  profess  it  in  some  one  of  its  various  forms. 
If  it  is  only  necessary  that  the  people  of  this  State  shoidd 
rest  one  day  in  seven,  and  wholly  immaterial  on  what  day  of 
the  week  they  rest,  those  whose  religion  requires  them  to  rest 
on  a  day  other  than  that  designated  in  the  Sunday  law,  should 
have  been  excepted  from  its  operation  in  order  to  avoid  dis- 
crimination or  preference  whicn  the  Constitution  forbids.^ 

Second — If  tnis  law  is  not  inconsistent  with  the  provision 
of  the  Constitution  to  which  I  have  referred,  is  it  consistent 
with  all  other  provisions  of  that  instrument  ? 

In  this  State,  at  least,  the  validity  of  this  law  has  been 
sustained  on  the  sole  cround  that  it  is  within  the  power  of 
the  Le^lature  to  make  it  a  misdemeanor  for  a  person  to 
keep  his  place  of  business  open  for  the  transaction  of  busi- 
ness on  any  day  which  it  may  designate,  and  that  the  fact  of 
Sunday  having  been  designated  is  an  immaterial  circumstance, 
in  no  way  affecting  the  question  of  the  constitutionality  of 
the  law. 

The  principle  is  doubtless  well  settled  '*  that  every  holder 
<rf  property,  nowever  absolute  and  unqualified  may  be  his 
title,  holds  it  under  the  implied  liability  that  hia  use  of  U  shall 
not  be  injurious  to  the  equal  enjojinent  of  others  having  an 
equal  ri^ht  to  the  enjoyment  of  their  property,  nor  injurious 
to  the  rights  of  the  community."  Commonivealth  vs.  Alger, 
7  Cnsh.  53,  per  Shaw,  C.  J.  And  it  is  unquestionably 
within  the  power  of  the  Legislature  to  impose  such  restraints 
^n  the  froe  use  of  property  by  its  owner  as  may  be  neces- 
8UV  to  prevent  such  use  of  it  from  being  injurious  to  the 
rights  of  others  or  of  the  community.  Among  the  rights 
which  the  Constitution  declares  to  be  inalienable  are  those 
of  "securing,  possessing,  and  protecting  property,"'  and  it 
Ivther  declares  that  no  person  shall  be  deprived  of  '^  prop- 
erty without  due  process  of  law."  A  person  who  acquires 
property,  acquires  the  right  to  use  it,  subject  to  "the  im- 
plied liability  that  his  use  of  it  shall  not  be  injurious  to  the 
equal  enjoyment  of  others  having  an  equal  right  to  the  en- 
J<3yinent  of  their  property,  nor  injurious  to  the  rights  of  the 
eommnnity."  "The  term  (property,)  although  frequently 
i^Iied  to  the  thin^  itself  in  strictness  means  only  the  rights 
rfthe  owner  in  relation  to  it."  (Per  Selden,  J.,  in  Wyne- 
*«««•  vs.  The  People,  13  N.  T.  443.)    And  one  of  the  rights 
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of  an  owner  of  property  in  relation  to  it  is  the  right  to  use 
it;  and  any  Act  of  the  Legislature  which  interferes  with 
the  right  of  a  person  to  use  his  own  property  within  the  limit 
above  defined,  deprives  such  person  of  one  of  his  constitu- 
tional rights;  and  unless  it  can  be  shown  that  a  person  who 
keeps  his  place  of  business  open  for  the  transaction  of  busi- 
ness on  every  day  of  the  week,  thereby  transgresses  that  limit, 
any  law  making  it  a  misdemeanor  for  him  to  so  keep  it  open 
on  every  day,  would  clearly  be  unconstitutional.  I  am  as- 
suming now  that  this  law  must  be  regarded  precisely  as  it 
wonld>  if  the  day  designated  had  not  been  <£e  Sabl4th  of 
any  religious  sect.  If,  then,  it  cannot  be  seen  or  shown  that 
a  person  by  keeping  his  place  of  business  open  for  the  trans- 
action  of  business  on  every  day  of  the  week,  would  cause  any 
more  injuiy  to  the  rights  of  any  other  person,  or  those  of  the 
community,  than  he  would  by  so  keeping  it  open  on  six  days 
every  week,  it  seems  to  me  that  the  Legislature  could  not 
constitutionally  make  it  a  misdemeanor  for  a  person  to  keep 
his  place  of  business  so  open  on  any  day  of  the  week. 

''if  the  particular  worK  or  trade  be  not  in  its  nature  a 
nuisance,  as  prejudicial  to  the  health  or  comfort  of  the  pub- 
lic, it  does  not  become  so  by  being  performed  or  carried  on 
on  one  day  more  than  another. "  (x'er  Buffin,  0.  J.,  in  State 
vs.  WiUiamSy  4  Iredell,  400.)  In  the  same  opinion  the 
following  passage  occurs:  "The  truth  is,  that  it  (work  on 
Sunday)  offends  us  not  so  much  because  it  disturbs  us  in 
practicing  for  ourselves  the  religious  duties,  or  enjoying  the 
salutary  repose  or  recreation  of  that  day,  as  that  it  is  in  itself 
a  breach  of  God's  law,  and  in  violation  of  the  party's  own 
religious  duty."  He  admits,  however,  that  ''there  are  many 
offenses  against  God,  which  are  not  offenses  against  the 
State."  And  he  says:  "Although  it  may  be  true  that  the 
Christian  religion  is  a  part  of  the  common  law,  it  is  not  so 
in  the  sense  tihat  an  act  contrary  to  the  precepts  of  our  Sa- 
vior or  Christian  morals,  is  necessarily  indicatable.  Those 
which  were  merely  against  God  and  religion  were  left  to  the 
correction  of  conscience,  or  the  religious  authorities  of  the 
State.  Such,  necessarily,  must  be  the  character  of  acte 
which  are  criminal  only  in  respect  of  the  day  on  which  they  cere 
done,  being  a  day  set  apart  by  the  author  of  our  religion  for 
his  peculiar  service." 

It  is  only  in  respect  of  the  day  on  which  they  are  done 
that  the  a(3ts  enumerated  in  the  law  under  consideration  are 
criminal.  They  may  lawfully,  and  some  of  them  must  almost 
neeessarilj,  be  done  on  nearly  all  other  days.  Under  our 
Constitution  the  Legislature  has  no  power  to  enforce  the  ob- 
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servance  of  any  day  as  a  reliffions  duty.  The  power  of  the 
LegiBlature  to  Interfere  wiOi  Sie  use  of  property  by  its  owner 
in  proper  cases  cannot  be  questioned.  Bnt  when  it  does  so 
interfere,  and  its  power  to  do  so  is  challenged  bj  the  owner, 
the  datj  of  deciding  whether  such  interference  was  reason- 
able or  not  deyolyes  upon  the  Courts.  If  the  Court  is  un- 
able to  discoyer  any  reasonble  ground  for  such  interference, 
it  must  decide  that  it  was  unconstitutional.  And  the  only 
ground  upon  which  a  person  can  be  dei)riyed  of  the  ordinaiy 
and  lawful  use  of  his  property  one  day  in  seyen  is,  that  such 
depriyation  is  necessary  m  order  to  protect  other  persons, 
or  the  community,  in  the  enjoyment  of  their  equal  rights. 
That,  howeyer,  is  not  the  ground  upon  which  it  is  claimed 
that  the  constitutionaliiy  of  the  law  can  be  supported.  But 
it  is  claimed  that  it  can  be  supported  on  the  ground  ^*  that 
one  day's  rest  in  seyen  is  needful  to  recuperate  uie  exhausted 
energies  of  body  and  mind.*'  In  a  goyemment  modeled 
after  the  Bepublic  of  Plato,  that  would  doubtless  constitute 
a  sufficient  ground  for  legislatiye  interference.  But  if  the 
goyemment  has  the  power  to  do  iJiat,  why  should  it  not  as- 
snme  all  the  functions  which  Plato  assigned  to  it  ?  In  the 
la^^oage  of  Macaulay,  ^'why  should  it  not  take  away  the 
ehud  from  the  mother,  select  the  nurse,  regulate  the  school, 
overlook  the  play-ground,  fix  the  hours  of  labor  and  recrea- 
tion, prescribe  what  ballads  shall  be  sung,  what  tunes  shall 
be  played,  what  books  shall  be  read,  what  physic  shall  be 
swallowed — why  should  it  not  chose  our  wiyes,  limit  our  ex- 
penses, and  stint  us  to  a  certain  number  of  dishes,  of  glasses 
of  wine,  and  of  cups  of  tea  ? "  Why  should  it  not  fix  the 
hours  of  retiring  at  night  and  rising  in  the  morning  ?  Ex- 
perience has  demonstrated  that  a  certain  number  of  hours 
sleep  in  eye^y  tweniy-four  are  needful  to  recuperate  the  ex- 
hausted energies  of  body  and  mind. 

In  deference  to  pubkc  opinion,  the  Le^slature  of  this 
State  enacted  what  is  known  as  the  ''  Eighwiour  law."  The 
ground  upon  which  that  law  was  demanded  was  that  experi- 
ence had  demonstrated  that  whoeyer  labored  eight  hours  in 
tweniy-four  required  the  other  sixteen  for  the  recuperation 
of  the  exhausted  energies  of  his  body  and  mind.  JBut  the 
Legislature  did  not  attempt  by  that  law  to  preyent  any  one 
from  laboring  more  tiian  eight  hours  a  day.  it  simply  de- 
clared that  '*  eight  hours  of  labor  constitute  a  day's  work, 
onless  it  be  otherwise  expressly  stipulated  by  the  parties  to 
a  contract."  Now,  I  do  not  think  that  it  would  be  seriously 
claimed  that  the  Legislature  would  haye  the  power  to  make 
it  a  misdemeanor  for  any  person  to  keep  his  place  of  business 
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open  for  the  transaction  of  business  more  than  eight  hoars  a 
day,  because  experience  had  demonstrated  that  the  other  six- 
teen were  needful  for  the  recuperation  of  ike  exhausted  ener- 
S'es  of  his  body  and  mind.  And  yet  it  cannot  be  denied 
at  such  a  law  would  be  within  tne  principle  invoked  by 
those  who  maintain  that  the  Sunday  law  in  this  State  is 
constitutional. 

When  the  construction  put  upon  the  ''eight-hour"  clause 
of  the  San  Francisco  street  law  was  before  the  Supreme 
Courts  Sanderson,  J.,  said:  '/  It  seems  to  me  that  to  provide 
that  a  man  shall  not  labor  more  tiian  eight  hours  in  eocA  day, 
notwithstanding  his  own  necessities,  or  the  necessities  of 
those  who  are  dependent  upon  him  may  render  it  absolutely 
necessary  for  him  to  do  so,  would  be  to  go  much  further 
than  any  legislative  body  has  yet  gone  in  regulating  the  ex- 
ercise of  the  natural  right  of  every  man  to  labor  for  the  sup- 
port of  himself  and  family,  or  for  the  purpose  of  acquiring, 
possessing,  and  protecting  property"  (Drew  Vs.  Smith,  S8 
Cal.  326.)  But  it  would  be  going  no  further  than  the  Legis- 
lature has  gone  in  making  it  a  misdemeanor  for  a  person 
to  keep  open  his  place  of  business  more  than  six  days  in 
each  week  for  the  transaction  of  business.  And  it  is  quite 
evident  that  Mr.  Justice  Sanderson  saw  that  he  was  laying 
down  a  principle  to  which  **  Sunday  laws"  were  no  less  re- 
pugnant than  ''Eight-hour  laws.  For  he  immediately 
added:  "That  man  shall  not  work  on  Sunday,  seems  to  be 
considered  by  common  consent  to  be  a  necessary  and  salu- 
tary rule,  on  the  score  of  health,  and  therefore  the  Oourts 
have  held  that  Sunday  laws  are  not  an  unreasonable  inter- 
ference with  his  natural  right  to  labor  and  transact  busi- 
ness; but  who  is  prepared  to  say  that  a  man  shall  not  only 
not  work  on  Sunday  but  he  shall  iiot  work  more  than 
eight  hours  in  each  of  the  other  days  of  the  week;  or, 
in  other  words,  that  out  of  each  one  hundred  and  forty-four 
hours  he  shall  not  be  allowed  to  work  more  than  forty-eight 
hours,  under  the  pretense  that  to  do  so  vxmJd  injuriously  affeat 
and  impair  his  aeneral  capacity  for  labor  ?  " 

If  it  is  simply  a  question  of  hygiene,  and  the  Legislature 
has  the  power  to  prescribe  a  regimen  for  the  people  of  this 
State,  every  one  should  be  prepared  to  say,  what  he  evi- 
dently thought  that  no  one  was  prepared  to  say.  The  cir- 
cumstance that  it  seems  to  be  considered  by  "common  con- 
sent" a  necessary  and  salutary  rule  "that  man  shall  not 
work  on  Sunday  "  is  not  entitled  to  much  weight  in  determin- 
ing his  constitutional  right  to  do  so.  Something  more  than 
"  common  consent"  is  required  before  a  man  can  be  deprived 
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of  anj  of  Ms  constitational  rights.  I  do  not  doubt  the  con- 
stitutionality of  the  law  which  constitutes  eight  hours  of 
labor  a  day's  work,  unless  otherwise  stipulated  by  the 
parties;  nor  do  I  doubt  that  it  is  within  the  power  of  the 
Le^ature  to  constitute  six  days  of  labor  a  week's  work,  un-. 
less  otherwise  stipulated  by  the  parties.  But  I  think  that  it  is 
beyond  the  power  of  the  Legislature  to  make  it  a  misde- 
meanor for  a  man  to  work  more  than  eight  hours  a  day  or 
more  than  six  days  a  week,  unless  his  doing  so  would  in- 
jnrioasly  affect  the  rights  of  others. 

All  the  Courts  and  law  writers  concur  in  basing  the  power 
of  the  Legislature  to  impose  any  restrictions  or  regulations 
upon  the  right  of  an  owner  to  use  his  own  property  as  he 
sees  fit,  upon  the  maxim,  sic  tUere  tuo  ub  cUienum  non  laedas, 
which  does  not  require  that  a  man  shall  use  his  own  prop- 
erty 80  as  not  to  injure  it  oT  himself.  And  it  has  probably 
neyer  been  held,  except  in  cases  involving  the  validity 
of  Sunday  laws,  tiiat  the  Legislature  could  restrict  or  regu- 
late the  use  of  private  property  for  any  other  purpose  than 
that  of  preventing  such  use  from  becoming  "injurious  to  the 
equal  enjoyment  of  others  having  an  equal  right  to  the  enjoy- 
ment of  ilieir  property,"  or  ''injurious  to  the  rights  of  the 
eommnnify.** 

Third :  is  the  constitutionalify  of  this  law  an  open  question 
in  this  State  ?  In  Ex  parte  JNewman^  9  Cal.  502,  a  similar 
Act  of  the  Legislature  was  held  to  be  unconstitutional. 
Afterwards  anotner  Act  of  the  same  character  was  passed, 
which  in  Ex  parte  Andrewa^  9upray  was  held  to  be  constitu- 
tional. Li  Ex  parte  Bird^  19  Cal.  130,  the  Court,  oii  the  au- 
thority of  Ec  parte  Andrews^  held  the  same  Act  to  be  consti- 
tutional. From  that  time  to  the  present,  embracing  a  period 
of  more  than  twenty  y^ars,  no  effort  to  enforce  tide  observance 
of  the  law  appears  to  have  been  made,  and  no  one  who  has 
lived  in  the  State  during  that  period  will  claim  that  the  law 
has  been  even  generally  complied  with.  Manj  have  devoted 
the  day  to  religious  exercises,  some  to  recreation,  and  others 
to  labor,  and  all  apparently  ignorant  of  the  existence  of  this 
law.  It  does  not  seem  to  me  that  under  such  circumstances 
it  can  fairly  be  claimed  that  the  question  of  the  constitu- 
tionality of  this  law  in  this  State  is  no  longer  an  open  one. 
The  decisions  upon  that  question  in  this  State  are  not  uni- 
form, and  those  which  affirm  the  constitutionality  of  the  law 
are  based  mainly  upon  the  ground  that  such  laws  have  quite 
uniformly  been  held  to  be  constitutional  in  other  States. 
But  that,  in  my  opinion,  is  not  of  itself  a  sufficient  reason 
for  construing  any  provision  of  our  own  Constitution  con- 
trary to  its  obvious  meaning.  Shabpstein,  J. 
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In  Bank. 


[FUed  March  14,  1882.] 

No.  7512. 

ALDEN,  Respondent,  vs.  PBYAL  et  al..  Appellants. 

FomiOLosuBB  —  HoBTOAOB  —  Etiotiom— Pbactzob — PLUDma — Fbjlud.  In 
an  aotion  to  f oreolose  a  mortgage  for  the  pnrohase  money,  the  mortga- 
gor is  not  entitled  to  set  up  as  a  defense  and  to  proye  fraud  or  misrep- 
resentation in  the  sale  and  oonyeyance  of  the  mortgaged  premises 
without  offering  to  proTe  an  eyiotion.  (Myrick,  J.,  Boss,  J.,  Sharp- 
stein,  J.,  Thornton,  J.)        ' 

Sahb.    The  laying  out  of  a  highway  by  the  Superyisors  through    the* 
premises  did  not  amount  to  an  eyiotion  from  any  portion  of  the  land. 
If  all  the  proceedings  of  the  Board  of  Superyisors  had  been  yalid« 
and  such  as  to  yest  in  the  public  a  paramount  title,  it  might  have 
amounted  to  an  eyiotion.     (Sharpitein,  J.,  Thornton,  J.) 

SiiCB.  The  defendant  offered  to  proye  that  the  Superyisors  had  laid  out  an 
ayenue  as  a  highway,  which  included  a  portion  of  the  land  conyeyed 
by  plaintiff;  that  plaintiff  represented  that  he  owned  all  the  lands; 
and  that  when  he  ascertained  that  the  strip  of  twenty  feet  was  taken 
off  by  the  ayenue,  he  offered  to  re-deed  on  the  surrender  of  the  note 
and  mortgage.  Held^  that  the  aotion  of  the  Court  in  sustaining  the 
objections  of  the  plaintiff  proper:  (1) — Because  the  records  of  th«« 
Board  of  Superyisors  were  open  to  the  inspection  of  the  defendant, 
and  he  could  haye  ascertained  the  true  lines.  (2) — ^The  plaintiff  had 
the  right  to  sell  the  fee  to  the  twenty-foot  strip  subject  to  the  easement^ 
so  there  was  no  failure  of  consideration  as  to  that  or  the  balanoe  of 
the  land.  (3) — ^There  was  no  offer  to  proye  an  eyiotion.  (Myriek,  J., 
Bobs,  J.) 

Sahb — Attobmbt's  Fbbs.    The  mortgage  contained  the  clause,  *'  counsel  fees 
and  charges  oi  attorneys  and  counsel  employed  in  such  foreoloenre 

suit  not  exceeding ,'*    Eeld,  sufficient  to  support  a  judgment  for 

oounsel  fees.     (Myrick,  J.,  Boss,  J.,  Thornton,  J.) 

Appeal  from  Superior  Court,  Alameda  County. 

McElrath  dk  EeUs^  for  respondent. 

H.  H.  OriffUh  and  J.  C.  martin^  for  appellants. 

Mybice,  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  action  to  foreclose  a  mortgage.  The  premises 
as  described  in  the  complaint  consist  of  a  triangular  pieoe 
of  land  at  the  junction  of  Telegraph  (Uniyersity)  avenue, 
Oakland,  with  the  Lafayette  road,  fronting  96  dO-100  feet 
on  the  avenue  and  226  60-100  feet  on  the  road.  The  answer 
of  the  defendant  Prval  alleged  that  the  mortgage  was  ^ven 
to  secure  the  payment  of  the  purchase  money;  that  plaintifiF 
falsely  and  fraudulently  misrepresented  the  boundaries  and 
quantity  of  the  land,  in  that  he  represented  he  was  selling 
and  had  a  right  to  sell  a  frontage  on  the  avenue  of  96  60- 
100  feet,  when  in  fact  he  did  not  own  such  frontage  or  any 


The  Pacopio  Coast  Law  Joubnal.  189 

greater  frontage  that  56  60-100;  that  by  reason  of  the  shape 
of  the  piece  of  land,  the  taking  off  twenty  feet  front  on  the 
aTenne,  mnning  back,  the  land  became  of  no  valne;  and 
defendant  averred  that  the  consideration  for  the  note  had 
entirely  failed. 

The  defendant  offered  and  read  in  evidence  the  deed, 
which  is  a  grant,  bargain  and  sale  deed  of  the  ordinary 
form,  and  contains  no  express  covenants.  The  defendant 
then  offered  to  prove  that  in  1862  the  Board  of  Supervisors 
of  Alameda  County  laid  out  the  avenue  as  a  public  highway, 
which  included  the  twenty-f oot  strip,  but  that  the  inclosures 
of  plaintiff  were  not  removed;  that  plaintiff  represented  to 
defendant  that  he  owned  and  was  selling  according  to  the 
deed  and  inclosures;  that  after  the  making  of  the  deed  and 
mortgage  there  was  a  dispute  as  to  where  the  true  lines  ran, 
and  tne  Board  of  Supervisors  ordered  a  resurvey,  which  was 
made  and  ran  where  the  original  survey  was  made,  takins 
off  the  twenty  feet;  the  proceedings  in  regard  to  the  road 
were  of  record  in  the  records  of  the  Board  of  Supervisors, 
bat  the  obstructions  had  not  been  removed;  that  at  the  time 
of  the  purchase  plaintiff  furnished  to  defendant  a  map  which 
designated  the  premises  according  to  the  deed;  and  that 
when  defendant  ascertained  that  the  strip  of  twenty  feet  was 
taken  off,  he  offered  to  re-deed  on  the  note  and  mortgage 
being  surrendered.  The  Court  below  sustained  plaintiff 's  ob- 
jection to  the  testimony,  and  this  ruling  is  alleged  as  error. 

There  are  three  answers  to  the  defendant's  proposition,  viz. : 

1.  The  r^ords  of  the  Board  of  Supervisors  were  open  to 
the  inspection  of  the  defendant,  and  he  could  have  easily 
ascertamed  where  the  lines  of  the  road  were,  and  whether 
the  road  included  any  portion  of  the  described  land. 

2.  The  plaintiff,  if  he  were  the  owner  of  it,  had  the  right 
to  sell,  and  the  defendant  to  buy,  the  fee  of  the  twenty-f oot 
strip,  subject  to  the  easement  of  the  highway.  There  could 
not,  therefore,  have  been  a  failure  of  consideration,  either 
as  to  that  or  as  to  the  balance  of  the  land.  Each  was  of 
some  value. 

3.  There  was  no  offer  to  prove  an  eviction. 

Another  point  is  made:  The  mortgage  contained  the 
claose,  ''counsel  fees  and  charges  of  attorneys  and  counsel 

employed  in  such  foreclosure  suit  not  exceeding ." 

It  IS  claimed  that  this  clause  does  not  provide  for  counsel 
bes,  and  that  the  Court  erred  in  awarding  the  same.  We 
think  the  correctness  of  the  action  of  the  Court  is  apparent. 

Judgment  and  order  affirmed. 

I  concur:    Boss,  J. 
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OONCUBBING  OPINIONS. 

I  concur  in  the  affirmance  of  the  judgment  on  the  ground 
that  the  facts  which  the  defendant  offered  to  prove  would 
not  constitute  a  defense  to  the  action.  He  did  not  offer  to 
prove  either  an  actual  or  constructive  eviction.  The  laying 
out  of  a  highway  through  the  premises  did  not  amount  k)  an 
eviction  from  any  portion  of  the  land.  If  all  the  proceedings 
of  the  Board  of  Supervisors  had  been  valid  and  such  as  to 
vest  in  the  public  a  paramount  title,  it  might  have  amounted 
to  an  eviction.  But  there  was  no  offer  to  prove  that  they 
were  valid.  Until  that  is  shown  there  is  no  sufficient  ground 
upon  which  to  base  a  defense  of  a  failure  of  consideration  in 
wnole  or  in  part.  Shabpsteik,  J. 

In  my  judgment,  there  was  no  error  committed  by  the 
Court  below  as  to  counsel  fees.  On  the  other  point,  I  agree 
with  Sharpstein,  J.,  and  that  the  judgment  and  order  should 
be  affirmed.  Thornton,  J. 

DISSENTING  OPINION. 

I  dissent.  In  an  action  to  foreclose  a  purchase-money 
mortgage,  the  mortgagor  is  entitled  to  set  up  as  a  defense, 
and  to  prove  fraud  or  misrepresentation  in  the  sale  and  con- 
veyance of  the  mortgage  premises,  without  first  averring  and 
showing  an  eviction. 

Unquestionably  it  is  true,  as  a  general  rule,  that  a  mort- 
gagor, in  such  a  case,  will  not  dc  allowed  to  interpose 
as  a    defense    against   foreclosure,  want   of   title,  or   de-' 
feet  of  title  in  the  mortgagee.    The  rule  of  cavecst  emptor 
binds  the  mortgagor  as  a  vendee  of  the  mortgage  premi- 
ses   to    see  to  the  title  which  he  acquires    by   nis    pur- 
chase, or  to  protect  himself  by  covenants  in    his  deed. 
Where  his  contract  of  purchase  has  been  executed  by  a  con- 
veyance of  the  land,  he  must  rely  upon  those  covenants  in 
case  of  eviction  or  loss.     He  cannot,  in  an  action  to  foreclose 
the  mortgage  given  by  him  to  secure  payment  of  the  pur- 
chase money,  attack  his  grantor's  title,  or  show  a  defect  in 
it,  unless  he  has  been  evicted  by  paramount  title.    That  is  the 
general  rule,  but  there  are  exceptions  to  it  as  well  defined 
and  as  firmly  established,  as  the  rule  itself.    Those  excep- 
tions are  in  cases  of  mistake,  fraud,  or  misrepresentation. 
In  such  cases  it  is  not  necessary  to  show  eviction  (Booth  vs. 
Bydn,  31  Wiscon.  45;  Grant  vs.  IhUman,  20  N.  T.  191; 
Bobard  YB.  Cooper,  16  Ark.  288;  Conivell  vs.  Cfliffbrd^  45  Ind. 
392),  the  party  is  relievable  in  equity. 
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''It  would/'  says  Chancellor  Kent,  in  OiUespie  vs.  Maon^ 
2  John's  Ch.  696,  ''be  a  ^at  defect  in  what  Lord  Eldon 
terms  'the  moral  jurisdiction  of  the  Court/  if  there  was  no 
relief  for  such  a  case.  *  ^  I  have  looked  into  most,  if  not 
all,  of  the  cases  on  this  branch  of  equity  jurisdiction,  and  it 
appears  to  me  to  be  established,  and  on  great  and  essential 
grounds  of  justice,  that  relief  can  be  had  against  any  deed 
or  eontraot  in  writing  founded  in  mistake  or  fraud." 

The  general  rule  and  its  exceptions  are  thus  stated  by  the 
Supreme  Court  of  Ohio  {HtU  vs.  Butler,  6  Ohio  St.  217) :  ''  In 
general,  where  title  fails,  in  whole  or  in  part,  a  Court  will  decree 
aretum  of  the  purchase  money,  even  after  the  purchase  money 
lias  been  paid,  and  a  delivery  of  the  deed  containing  covenants 
of  warranty,  provided  there  had  been  a  fraudulent  misrepre- 
sentation as  to  the  title.  (Edwards  vs.  McLeary,  Cooper's 
£q.  108;  Ikrdon  vs.  Brown,  14  Yes.  144.)  But  if  there  be 
no  ingredient  of  fraud,  and  the  purchaser  is  not  evicted,  or 
Bometliing  equivalent  to  an  eviction  has  not  transpired,  the 
insufficiency  of  the  title  is  no  ground  for  relief  against  a 
aocurity  given  for* the  purchase  money,  or  for  rescinding 
the  purchase  and  claiming  restitution  of  the  money.  The 
party  is  remitted  to  his  remedies  on  his  covenants  to  insure 
the  title.  Abbot  vs.  Men,  2  Johns.  Ch.  619;  Edwarda  vs. 
Bodinty  26  Wend.  109;  Barkhamstead  vs.  Oaee,  6  Conn.  628; 
Maner  vs.  Washington,  3  Strobh.  171." 

I  think,  therefore,  that  the  Court  below  erred  in  exclud- 
ing the  evidence  offered  by  the  defendant  to  prove  the  de- 
fense of  misrepresention  and  fraud  set  up  in  the  answer,  and 
that  the  judgment  ought  to  be  reversed.  MoEee,  J. 


DSPABTMENT  No.  2. 


[Filed  February  26,  1882-1 
No.  8081. 

CHANDLEB,  Bbspomdent, 

vs. 

PEOPLE'S  SAVINGS  BANK,  POORMAN,  Intebvekob, 

Appellant. 

^>nAL— Ihtbubt — ^Ebbob.  The  matters  iiiTolyed  on  appeal  relating  to 
interest,  being  qnestionB  of  fact  and  no  error  appearing,  Held,  the 
judgment  of  &e  Conrt  below  should  be  affirmed. 

Appeal  from  Superior  Court,  Sacramento  County. 
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McKertna,  for  appellant. 

Beatty,  and  Freeman  &  Bates,  for  respondents. 

By  the  Ooubt. 

The  matters  involved  in  this  appeal,  relating  to  interest, 
etc.f  were  questions  of  fact  to  be  determined  by  the  Court 
below.  It  does  not  appear  from  the  transcript  that  any  error 
was  committed. 

Judgment  and  order  affirmed. 


In  Bank. 

[Tiled  March  16,  1882.] 

No.  7431. 

IN  THE  MATTEB  OP  THE  ESTATE  OP  CALLAHAN. 

Appxal — PsAonoB — Pbobati  Pbocsidinob.  An  order  Taoating  a  decree  of 
distribation  and  settlement  of  the  final  aooonnt  of  the  exeoator  is  not 
appealable. 

Appeal  from  Superior  Court,  Santa  Clara  County. 

W,  P.  Veuve  and  D,  M.  Ddmas,  for  respondents. 
Houghton  dt  Reynolds,  for  appellant. 

By  the  Court  : 

This  is  an  appeal  from  an  order  of  the  Superior  Court 
vacating  a  decree  of  distribution  and  settlement  of  the  final 
account  of  the  executor. 

The  first  question  that  arises  is  whether  that  is  an  appeal- 
able order.  The  Code  provides  in  what  cases  an  appeal  may 
be  taken  from  a  Superior  Court  to  the  Supreme^Coiurt.  The 
oases  are  divided  into  three  classes : 

First' — Final  judgments  of  Superior  Courts. 

Second — Certain  enumerated  orders  and  interlocutory 
judgments. 

Third — ^From  certain  specified  judgments  or  orders  made 
in  probate  proceedings. 

It  is  quite  clear  that  the  first  and  second  classes  embrace 
judgments  and  orders  other  than  those  made  in  probate  pro- 
ceedings, and  that  the  third  class  embraces  only  such  as  are 
made  in  such  proceedings.  And  the  order  from  which  this 
appeal  is  taken  is  not  among  those  enumerated  in  the  third 
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class.  Among  those  enumerated  in  this  class  are  jud^ents 
or  orders  *'  settling  an  account  of  an  executor  or  administra- 
tor/' and  ''refusing,  allowing,  or  directing  the  distribution 
of  an  estate  or  any  part  thereof."  But  no  mention  is  made 
of  an  order  vacating  any  such  order.  There  is  a  provision 
in  subdivision  2,  for  an  appeal  "from  anv  special  order 
made  after  final  judgment. '  But  we  thiuK  that  the  final 
judgment  there  referred  to  is  the  one  mentioned  in  subdivis- 
ion 1»  viz:  *' A  final  judgment  in  an  action  or  special  pro- 
ceedinjg  commenced  in  a  Superior  Court,  or  brought  into  a 
Superior  Court  from  another  Court."  It  seemd  to  us  quite 
clear  that  the  appealable  judgments  and  orders  made  in  pro- 
bate proceedings  are  all  enumerated  in  subdivision  3,  and  as 
this  order  is  not  therein  mentioned,  it  is  not  an  appealable 
order. 
Appeal  dismissed. 


In  Bank. 

■ 

[Filed  March  1,  1882.] 

No.  10,665. 

PEOPLE,  Respondent,  vs.  CASTRO,  Appellant. 

Baps — £tii»bnos.  Gonyiction  for  rape  on  a  child  11  years  old:  Edd,  the 
eridence  was  insnffloient,  citing  People  vs.  Benson,  6  OiU.  221;  People 
TB.  HamilUm,  46  Id.  640;  People  vs.  Ardaga,  51  Id.  371. 


Appeal  from  Superior  Court,  Sierra  County. 

Stanley  A.  Smithy  for  appellant. 
AUomey-Chnerid  Early  for  respondent. 

By  the  Coubt  : 

The  defendant  was  convicted  in  the  Court  below  of  the 
crime  of  rape,  alleged  to  have  been  committed  upon  a  child 
of  the  age  of  eleven  years.  We  have  carefully  examined  the 
evidence  in  the  case,  and  are  of  the  opinion  that  it  was  in- 
sofficieni  to  justify  tiie  verdict  of  guilty.  (People  vs.  Benson^ 
6  Cal.  221;  People  vs.  HamiUony  46  Id.  540;  People  vs. 
Ardaga  and  Gamez,  51  Id.  371.) 

The  judgment  and  order  are  reversed,  and  cause  remanded 
for  a  new  trial. 


o 
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In  the  Circuit  Court  of  the  United  States 

Ninth  Cibcuit,  Distbict  of  Caletosmia. 


ISAAC  S.  COFFIN  vs.  JAMES  B.  HAGGIN  et  al. 

1.  JuBiBDiOTZON — GoLLUSivi  Pabtibs.  Where  parties  conveyed  land  to  a 
Btrahger,  a  citizen  of  another  btate,  without  his  knowledge  and  with- 
out oonaideration,  for  the  ezpreas  porpose  of  creating  a  case  of  jnriadic- 
tionin  the  United  States  Ooorts,  and  immediately,  with  the  subsequent 
consent  of  the  grantee,  commenced  a  suit  in  the  United  States  Oiroiaii 
Court  for  the  benefit  of  the  grantors,  expecting  a  reconyeyanoe, 
although  care  was  taken  that  there  should  be  no  promise  made  to 
reconvey:  Eeld,  that  the  transaction  was  only  colorable  and  collosivs 
for  the  improper  purpose  of  creating  a  case  of  jurisdiction  for  the 
Courts  of  the  United  States  within  the  prorisions  of  the  Act  of  Con- 
gress of  1876,  and  that  the  suit  must  be  dismissed  for  want  of  juris- 
diction. 

By  Sawteb,  Circuit  Judge. 

On  April  15, 1880,  one  Bonestell  Gonvejed  to  the  complainant, 
Gof&n,  a  citizen  and  resident  of  New  York  City  and  State,  nine- 
teen hundred  and  twenty  acres  of  land,  worth,  according  to  his 
estimate,  about  twenty  thousand  dollars — the  expressed  con- 
sideration being  ten  dollars;  but  no  consideration  was  in  fact 
paid.  The  deed  was  not  recorded.  On  the  same  day  Mr.  Stebbins 
also  conveyed  twelve  hundred  and  eighty  acres  in  the  same  vicin- 
ity to  the  same  party,  costing  and  worth  about  ten  dollars  per 
acre,  including  some  six  dollars  per  acre  expended  for  procuring 
water  for  irrigating — the  expressed  consideration  in  this  deed 
being  ten  dollars;  but  nothing  being  in  fact  paid.  Neither  Bone- 
stell nor  Stebbins  knew  Coffin,  or  ever  saw  him,  or  had  any  com- 
munication with  him  upon  this  or  any  other  subject;  and  at  the 
date  of  the  conveyances,  so  far  as  Bonestell  and  Stebbins  are 
aware.  Coffin  knew  nothing  either  of  the  conveyances,  or  tlie 
intention  to  convey  to  him.  On  April  25,  ten  days  afterwards, 
and  before  sufficient  time  had  elapsed  to  exchange  communica- 
tions by  mail,  this  bill  was  filed  to  injoin  the  diversion  of  the 
waters  of  Kern  Biver  from  its  channel  which  ran  through  the 
lands  conveyed.  The  bill  alleges  the  ownership  of  the  land 
by  Coffin,  and  that  Coffin  is  a  citizen  of  New  York,  and  the 
defendants  citizens  of  California.  The  citizenship  of  the  parties 
is  tiie  jurisdictional  fact.  The  several  defendants  filed  pleas  to 
the  jurisdiction,  denying  that  Coffin  is  the  bona  fide  owner  of  the 
lana,  but  alleging  tnat  the  land  was  conveyed  to  him  by  Bone- 
stell and  Stebbins,  respectively,  only  colorably  and  col- 
lusively  for  the  sole  purpos'e  of  enabling  them  to  bring  the  suit 
and  litigate  it  for  their  own  benefit  in  the  name  of  Coffin  in  the 
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United  StAtes  Courts;   that  they  are  still  the  real  parties  in 
interest  and  substantial  owners  of  the  land. 

The  testimony  upon  the  issues  raised  by  these  pleas,  and  the 
replications  is  mainly  that  of  Bonestell  and  Stebbins  Neither 
Coffin  nor  the  attorney  who  managed  the  transaction  was  ex^ 
amined.  Bonestell  testifies — ^and  the  testimony  of  Stebbins  is 
substantially  the  same — ^that  he  never  saw  or  knew  Coffin;  that 
he  made  the  conveyance  by  the  advice  of  Bedington  for  the 
purpose  of  beginning  this  suit;  Stebbins'  testimony  is  by  advice 
of  counsel;  that  no  consideration  was  paid;  that  there  was  no 
igreement  to  reconvey,  but  he  did  not  know  but  that  he  might 

Skit  back;  that  he  expected  he  was  to  get  it  back  sometime, 
t  not  ft  word  was  said  about  getting  it  back;  that  it  was  said 
to  him  that  an  absolute  deed  was  necessary  without  agreement 
to  reconvey  to  give  jurisdiction;  that  he  was  advised  it  was 
necessary  to  make  an  absolute  transfer  and  he  made  it;  that  the 
pupose  was  to  bring  this  suit;  that  be  hoped  sometime  to  get  it 
Mck,  but  could  not  claim  it;  that  he  trusted  entirely  to  Coffin's 
generosity,  because  it  was  considered  one  of  those  cases  where  it 
was  necessary  to  make  such  a  deed;  that  the  attorney  in  the  case, 
Ur.  Stetson,  told  him  that  the  deed  was  at  the  Notary's,  and  he 
went  there  and  executed  it  and  left  it  there  to  be  called  for; 
that  he  understood  Mr.  Coffin  was  in  New  York;  that  he  never 
^t  the  deed  agedn,  and  don't  know  what  became  of  it;  that  he 
Wtended  it  for  Mr.  Coffin,  because  his  name  was  in  it,  and  there 
was  no  other  person  for  it  to  go  to.    Mr.  Stebbins  testifies  to  a 
similar  state  of  facts,  and  that,  although  there  was  no  agreement 
to  that  effect,  he  hoped  to  get  someudng — '^I  hope  the  suit  on 
account  of  which  I  gave  this  title  will  result  in  establishing  the 
title  to  the  land.     I  gave  the  deed  for  that  purpose,  and  if  that 
purpose  is  accomplished,  I  hope  to  get  something  for  what  I 
nave  deeded  away."    He  stated  that  in  making  the  conveyance 
without  any  previous  consultation  with  Coffin,  a  stranger  to  him, 
he  relied  on  the  honor  usually  found  among  men  in  their  trans- 
actions with  their  fellows. 

Mr.  Bedington  who  verifies  the  bill,  as  the  attorney  in  fact 

of  Coffin,  says  that  he  knows  Coffin;  has  heard  about  these  deeds, 

but  does  not  remember  having  ever  seen  them;  has  never  had 

sny  conversation  with  Cof&n  upon  the  subject  of  the  land;  did 

not  suggest  to  the  grantors  the  making  of  tne  deeds;  had  nothing 

to  do  with  making  the  deeds;  had  no  conversation  about  the 

deeds,  but  received  a  telegram  from  Coffin  requesting  him  to 

sign,  as  his  attorney  in  fact,  the  papers  in  Stetson  &  Houghton's 

hands,  referring  as  he  supposed  to  the  bill  in  equity  in  this  case, 

which  he  accordingly  did  sign;  that  he  has  held  a  power  of 

sfctomey  from  Cofi&  for  several  years.    Prom  other  testimony  it 

■eems  tihat  Coffin  is  a  partner  of  Mr.  Bedington  in  a  New  York 

finn  of  which  Bedington  is  a  member.    Mr.  Stetson,  solicitor  of 

complainant,  produced  the  deeds   on  request  of  defendants* 
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solicitors.  A  clerk  in  the  office  of  Mr.  Stetson  testified,  that  bj 
direction  of  Mr.  Stetson  he  mailed  the  deeds  to  Mr.  Coffin  at 
New  York  on  April  15,  in  a  registered  letter,  and  in  due  course 
of  mail,  about  the  second  or  third  of  May,  got  a  post-office  re- 
ceipt therefor.  It  does  not  appear  what  communication,  if  any, 
was  made  with  the  deeds;  or  what  response,  if  any,  to  the  com- 
munication was  received  from  Mr.  Coffin. 

Whether  the  counsel  under  whose  advice  these  highly  im- 
portant transactions  were  had,  made  any  arrangement  with 
Coffin  on  behalf  of  the  parties  in  interest  not  communicated  to 
them,  and  if  so,  what  arrangement,  or  what  communication  was 
had  between  them  upon  the  subject  of  the  conveyances  and  suit, 
does  not  appear.  Whatever  occurred — and  in  view  of  the 
great  impoi^nce  of  the  steps  taken,  it  is  natural  to  suppose 
that  something  must  have  transpired — it  is  but  fair  to  presume 
that  what  did  take  place  between  them  would  not  strengthen  the 
complainant's  position,  for  it  was  important  for  him  to  make  as 
strong  a  case  on  the  pleas  as  possible.  Had  these  facts  been 
favorable  to  his  view,  as  they  were  wholly  under  complainant's 
control,  it  is  scarcely  probable  that  he  would  have  omitted  to 
put  them  in  evidence.  The  defendants  themselves  have  been 
compelled  to  go  into  the  camp  of  their  opponents  for  all  their 
evidence  to  sustain  their  pleas.  It  is  not  to  be  presumed,  there- 
fore, that  the  evidence  to  support  the  pleas  has  even  a  gloss  in 
defendants'  favor  that  the  facts  will  not  fuU^  justify. 

Thus  to  state  the  facts  in  the  strongest  hght  in  favor  of  the 
com|)lainant,  or  complainants,  as  the  case  may  be,  whether 
nominal  or  real,  I  think  it  clearly  appears  from  the  evidence, 
that  the  grantors,  Bonestell  and  Stebbins,  were  desirous  of 
bringing  a  suit  in  the  United  States  Courts  to  determine  their 
rights  to  the  waters  of  Eem  Biver,  and  the  United  States  Courts 
not  having  jurisdiction  over  either  the  subject-matter  or  the  par- 
ties,  they  set  about  devising  some  plan  by  which  a  case  of  juris- 
diction could  be  made;  that  their  counsel,  Messrs.  Stetson  & 
Houghton,  advised  them  that  the  object  could  be  accomplished 
by  making  an  absolute  conveyance  to  a  citizen  of  some  other 
State;  then  bring  and  prosecute  the  suit  in  his  name,  bat  that 
in  order  not  to  defeat  tne  jurisdiction,  it  would  be  necessary  to 
avoid  making  any  agreement  for  a  reconveyance;  that  it  would 
be  necessary  to  rely  upon  the  honor  of  the  grantee  to  reconvey 
the  land;  that  Mr.  Coffin's  name  was  suggested  by  some  one,  it 
does  not  clearly  appear  by  whom,  and  accepted;  that  the  deeds 
were  prepared  by  the  counsel,  sent  to  a  Notary  for  execution 
and  the  parties  notified  to  go  and  execute  them,  which  they  did, 
and  left  the  deeds  to  be  handed  to  Mr.  Stetson;  and  that  they 
subsequently  came  to  his  possession;  that  he  caused  them  to 
be  sent  to  Mr.  Coffin,  and  immediately  upon  their  receipt,  this 
being  the  first  intimation,  so  far  as  appears,  to  Coffin  of  the  mak- 
ing of  these  deeds,  he.   Coffin,  telegraphed  to  Redington  to 
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X,  as  his  atiomej  in  fact,  the  bill  in  equity  prepared  by  Stetson, 
h  he  accordingly  did,  and  the  bill  in  this  case  was  there- 
upon filed  ten  days  s^ter  the  date  of  the  execution  of  the  deeds; 
that  Bonestell  thus  deeded  voluntarily,  without  consideration, 
to  an  entire  stranger  whom  he  had  never  seen  or  known,  and 
who  had  no  interest  whatever  in  the  matter,  property  of  the 
y&lne  of  twenty  thousand  dollars,  for  the  very  purpose  of  mak- 
ing a  case  of  jurisdiction  in  this  Court,  taking  special  care  not 
to  oommunicate  with  him  oh  the  subject,  and  especial  care  that 
no  one  should  make  any  assurance  or  intimation  of  any  recon- 
veyance; and  Stebbins  in  like  manner  and  with  like  precautions, 
for  the  same  express  purpose,  conveyed  property  of  the  value  of 
more  Uum  twelve  thousand  dollars;  that  uie  sole  purposes  of 
the  said  grantors  in  making  the  conveyance  was  to  prosecute 
their  contemplated  suit  in  the  name  of  Coffin  in  the  United 
States  Courts,  but  for  their  own  benefit,  relying  upon  Coffin's 
honor  to  reconvey  at  the  termination  of  the  litigation,  or  before, 
and  expecting  he  would  so  reconvey;  that  Coffin,  upon  being  in- 
formed of  the  execution  of  the  deeds  co-operated  in  this  plan  by 
homediately  authorizing  by  telegraph  the  proposed  suit  to  be 
conunenced  in  his  name.     What  further  he  may  do,  of  course  re- 
niains  for  the  future  to  disclose.     He  has  got  standing  in  his 
name,  however,  a  large  amount  of  property  which  was  conveyed  to 
^  by  entire  strans^ers,  without  consideration,  and  even  with- 
out his  knowledge,  K>r  the  sole  purpose  of  giving  to  the  United 
BtateB  Courts  jurisdiction  of  a  suit  to  be  prosecuted  in  his  name 
tor  their  own  benefit,  and  relying  upon  his  honor  as  a  man  to 
reconvey  to  them  on  or  before  the  accomplishment  of  their  ob- 
ject.   Immediately  upon  receiving  the  information  as  to  what 
has  taken  place,  he  assents  to  the  bringing  of  the  suit,  the 
papers  in  which  were,  doubtless,  and  must  almost  necessarily 
have  been,  already  prepared,  and  then  accepts  the  situation,  and 
co-operates  with  his  grantors  in  caziying  out  their  purposes. 
He  does  not  even  await  tiie  slow  process  of  communication  by 
mail,  but  uses  the  telegraph  to  express  his  assent.     He  does  not 
act  of  his  own  motion,  but  mov€|S  upon  the  suggestion  of  others 
to  cany  out  their  own  purposes.    He  cannot  repudiate  the  right 
or  claim  of  his  grantors  to  a  reconveyance  upon  the  accomplish- 
ment of  their  purpose,  notwithstanding  the  fact  that  care  was 
designedly  and  studiously  taken  not  to  commit  him  by  express 
promise  without  an  act  of  perfidy.    To  refuse  a  reconveyance 
under  the  circumstances  would  be  a  breach  of  confidence,  a 
breach  of  faith  and  trust  between  man   and  man  of  which  no 
honest  or  honorable  man  would  be  guilty. 

There  can  be  no  possiMe  doubt  that  this  is  in  fact,  whatever  it 

xnay  be  in  form  and  appearance,  the  suit  of  Bonestell  and  Steb- 

Una,  for  their  own  use  and  benefit,  and  that  the  conveyance  and 

ptofiecution  of  the  suit  in  another's  name  are  only  colorable  and 

ooUnaive.    It  is  no  less  so  because  the  agreement  and  co-oper- 
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ation  are  tacit  and  not  express.  The  fact  that  the  conveyances 
were  made  by  the  grantors  for  their  own  purposes  of  bringing 
and  prosecuting  the  suit  without  even  the  Imowledge  of  thd 
fifrantee,  and  that  the  grantee  immediately",  without  delay  or 
hesitation,  carried  out  that  special  purpose  upon  receiving  infor- 
mation of  their  act  and  design,  shows  an  assent  to  their  act,  a 
oo-operation  in  their  purpose,  and  further  shows  that  parties 
have  been  *'  collusively  made,  for  thq  purpose  of  creating  a  case 
cognizable  *  *  *  in  the  said  Circuit  Court,"  and  '*  that 
such  suit  does  not  really  and  substantially  involve  a  dispute  or 
controversy,  properly  within  the  jurisdiction  of  said  Circuit 
Court,"  within  the  meaning  of  the  provisions  of  Section  6  of  the 
Act  of  1876.  The  case  of  De  Laveaga  vs.  WiUiams^  6  Saw.  674^ 
is  relied  on  by  complainant  to  sustain  the  jurisdiction  in  this 
case,  and  it  is,  I  think,  very  apparent,  that  the  whole  arrange- 
ment in  this  case  was  made  and  all  the  steps  taken  with  especial 
reference  to  the  rulings  in  that  case — ^with  a  pre-conceived  pur- 
pose to  bring  it  within  that  decision.  It  is  true,  that  that  suit 
was  brought  since  the  passage  of  the  Act  of  1875;  but  it  was 
considered  and  decided  with  reference  to  the  decisions  of  the 
Supreme  Court  made  upon  prior  Acts  of  Congress.  I  took  part 
in  the  decision,  and,  aUhough  I  thought  the  question  not  free 
from  doubt,  yet  upon  the  whole,  I  came  to  the  conclusion  that 
it  was  in  accordance  with  the  rulings  of  the  Supreme  Court  as 
they  then  stood  under  tiie  prior  statutes.  It  was  not  suggested 
by  counsel  on  the  hearing,  however,  that  the  provisions  of  Sec- 
tion 6  of  the  Act  of  1876,  in  any  degree  affected  the  question, 
nor  did  it  occur  to  my  mind,  nor  was  the  effect  of  that  Act  con- 
sidered by  the  Court  in  deciding  the  case. 

The  decision  of  the  Supreme  Court  at  the  present  term  in 
WiUiama  vs.  Ibwn  of  Nottawa,  shows  that  that  Act  has  an  im- 
portant bearing  upon  this  question,  which  must  now  be  con- 
sidered. In  iliat  case  ilie  Court,  by  the  Chief  Justice,  says: 
'*  But  whatever  may  have  been  the  practice  in  this  particular, 
under  the  Act  of  1789  there  can  be  no  doubt  what  it  should  be 
under  the  Act  of  1876.  In  extending  a  long  way  the  jurisdiction 
of  tiie  Courts  of  the  United  States,  Congress  was  specially  care- 
ful to  guard  against  the  coTiseqiiences  of  collusive  transfers  to  make 
parties,  and  made  it  the  duty  of  the  Court,  on  its  own  motion, 
.  without  waiting  for  the  parties,  to  stop  aU further  proceedings  and 
dismiss  the  suit  the  moment  anything  of  the  bind  appeared.  This 
was  for  the  protection  of  the  Court,  as  well  as  tb^  parties  against 
fraud  upon  its  jurisdiction;  for  as  was  very  properly  said  by 
Mr.  Justice  Miller,  speaking  for  the  Court,  in  Barney  vs.  Batti-- 
more,  supra,  '  such  transfers  for  such  purposes  are  frauds  upon 
the  Court,  and  nothing  more.'  *  *  *  Inasmuch,  therefore,  as 
it  was  the  duty  of  the  Circuit  Court,  on  its  own  motion,  as  soon 
as  the  evidence  was  in ,  and  the  colluisive  character  of  the  case  shaum, 
to  have  stopped  all  furUier  proceedings  and  dismissed  the  suit. 
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the  judgment  is  reversed,  and  the  cause  remanded  with  instrac- 
tionfl  to  dismiss  the  suit  at  the  cost  of  the  plaintiff  in  error,  be- 
cause U  did  not  reaUy  and  substantially  involve  a  diqyuie  or  contro- 
venywUhinthe  jurisdiction  of  the  Cburt.  *  *  *  In  this  connection 
we  deem  it  proper  to  say  that  this  provision  of  the  Act  of.  1875 
is  a  salutary  one,  and  that  t^  is  the  duty  of  the  Circuit  Courts  to 
exercise  their  power  under  it  in  proper  cases.'*  After  a  full  con- 
sideration of  the  facts  I  am  constrained  to  think  that  this  is  a 
MBe  which  the  Court  under  the.  Act  of  1875,  is  required  to  dis- 
pus  on  the  ground  that  it  is  colorabl j  and  collusiTely  brought 
in  the  name  and  with  the  acquiescense  of  a  party  who  nas  really 
no  substantial  interest  in  the  matter. 

I  therefore  find  the  plea  to  be  true,  and  that  defendants  are 
fntitled  to  have  iJiie  biU  diconissed  for  want  of  jurisdiction,  and 
it  is  so  ordered. 

March  13, 1882. 

Stelson  A  Houghton,  for  complainant.    McAllister  db  Bergin^  of 
counsel. 
^^^  r.  Hoggin  and  John  Garber,  for  defendants. 


Sapreme  Court  of  Nevada. 


JANE  LAKE,  Bsspoitdbnt,  ys.  M.  0.  LAKE,  Afpellast. 

BiBTicB  07  Papuui  OH  Atxobnbt.    The  Oivil  Praotioe  Axst  requires  all  papenf 

to  be  serred  on  the  attorney,  if  there  be  one.    Serrice  on  the  defend* 

ant  personally  held  insoi&oient. 
InomamiT  Sbbtios  GtrBiD  bt  Aiveaslascb,    The  object  of  a  notice  is  to 

bring  a  party  into  Ck>nrt.    The  appearance  of  defendant's  attorney 

and  his  consent  that  the  case  should  proceed,  onres  the  insnfllciency 

of  the  sarrioe. 
AnntnowAL  Gourbil  Few— Ai^lowanos  to  Wm — Psndbhtb  Lxtb.     The 

Conrt  can  allow  additional  coxmsel  fees  at  any  stage  of  the  case.    The 

wife  is  entiUed  to  a  proper  allowance  so  long  as  the  canse  is  pending, 

and  until  it  is  finally  determiTitd, 
AmuAxm  Ooubt — Fowkb  to  AZiLo^  Ck>inrasii  Fm.    The  Appellate  Oonrt 

has  power  to  allow  to  a  wife  in  a  divorce  suit  coonsel  fees  for  prose- 

enti^  the  appeal. 

BiLKHAP,  J.,  delivered  the  opinion  of  the  Court: 

In  a  suit  for  divorce  between  the  parties  hereto  a  decree  was 
entered  in  favor  of  the  plaintiff,  dissolving  the  bonds  of  matri- 
mony between  herself  and  defendant,  and  awarding  her  the 
custody  of  their  offspring,  but  adjudging  a  large  estate,  claimed 
by  nlaintiff  as  community  property,  to  be  the  separate  property 
<A  tiie  defendant  husband. 
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Dissatisfied  with  the  portion  of  the  decree  touching  the  ques- 
tion of  property,  and  desiring  to  proceed  further  thereupon,  and 
being  destitute  of  means,  the  District  Court  ordered  defendant 
to  pay  plaintiff's  attorney  for  services  to  be  rendered  in  such 
further  proceedings  the  sum  of  $600,  which  amount  the  Court 
found  to  be  a  reasonable  and  proper  fee. 

From  this  order  defendant  has  appealed. 

Preliminary  to  the  hearing  of  ihe  appeal  plaintiff  has  asked 
this  Court  to  make  its  order  directing  defendant  to  pay  to  her 
attorney  the  further  sum  of  $200,  which  amount  is  admitted  to 
be  a  reasonable  counsel  fee  for  an  appeal  of  this  nature. 

Substantially  the  same  reasons  are  urged  against  the  allow- 
ance of  the  motion  by  this  Court  as  are  urged  against  the  order 
from  which  the  appeal  is  taken.  The  appeal  and  the  motion 
will,  therefore,  be  considered  together. 

The  first  question  presented  relates  to  the  sufficiency  of  service 
of  the  notice  of  hearing  of  the  application  for  counsel  fees.  The 
service  of  notice  was  made  upon  the  defendant,  personally,  in- 
stead of  his  attorney  of  record  in  the  suit.  The  statute  relating 
to  marriage  and  divorce,  as  amended  at  the  session  of  the  Legis- 
lature of  1865,  provides  that  the  District  Courts  may  at  any  time 
after  the  filing  of  the  complaint  in  a  divorce  suit,  and  after 
"  due  notice  shall  have  been  given  to  the  husband  or  his  attor- 
ney," require  the  husband  to  pay  such  sums  as  may  be  necessary 
to  enable  the  vnfe  to  carry  on  or  defend  the  suit,  etc.  (Sec.  220, 
'  Compiled  Laws.)  Subsequently,  and  at  the  session  of  the  Leg- 
islature of  1869,  the  present  Civil  Practice  Act  became  a  law. 
This  Act  in  relation  to  the  service  of  papers,  at  Section  500 
(Compiled  Laws,  Sec.  1561),  provides: 

«  *  *  ♦  3ii^  iQ  q}i  cases  where  a  party  has  an  attorney  in 
the  action  or  proceeding,  the  service  of  papers,  when  required, 
shall  be  upon  the  attorney,  instead  of  the  party."  *  *  *  This 
latter  statute  must  be  construed  as  regulating  the  service  of 
notice  directed  to  be  made  by  the  statute  of  1865.  If  the  party 
has  an  attorney  in  the  action,  the  service  must  be  made  upon 
such  attorney,  instead  of  the  party. 

Tested  by  this  requirement,  the  evidence  of  notice  in  this  pro- 
ceeding was  insufficient. 

The  defendant  appeared  by  counsel  at  the  hearing  of  the 
motion,  and  objected  thereto  upon  the  ground  of  the  insuffi- 
ciency of  the  service. 

It  appearing  to  the  Court  that  the  defendant  Jiad  handed  the 
notice  to  his  counsel  the  day  before,  the  Court  asked  counsel 
whether  he  required  any  additional  time  to  prepare  for  the  hear- 
ing. Counsel  replied  that  he  did  not,  and  consented  that  the 
hearing  should  proceed  subject  to  his  objection  touching  the 
service  of  notice.  The  Court,  however,  held  the  service  suffi- 
cient, and  directed  the  hearing  to  proceed. 

In  this  ruling  the  Court  erred.    For  the  reason  stated  the 
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service  was  inaufficient,  but  the  ruling  was  not  such  error  as 
warrants  a  reversal  of  l^e  order  appeiSed  from.  The  object  of 
the  notice  was  to  bring  the  defendant  into  Court  at  a  time  when 
he,  presnmablj,  would  be  prepared  to  j^roceed  with  the  hearing. 
The  notice  had  the  effect  of  bringing  mm  into  Court,  and  when 
there  he  stated  in  substance  that  he  was  prepared  to  proceed 
with  the  case.  Thus  the  notice  accomplished  its  purpose.  The 
ruling  was  technically  erroneous,  but  as  it  could  not  have  pre- 
judiced the  defendant  it  must  be  disregarded. 

The  next  objection  inyolves  the  question  of  the  authority  of 
the  Court  to  allow  counsel  fees  in  a  suit  in  which  an  order  had 
previously  fixed  such  fees. 

The  statute  provides  that  the  Court  or  Judge  may,  '*  at  any 
time  after  the  filing  of  the  complaint,  require  the  husband  to 
pay  such  sums  as  ma^  be  necessary  to  enable  the  wife  to  cany 
on  or  defend"  the  smt,  etc. 

At  common  law  a  wife  destitute  of  means  was  entitled  to  an 
allowance  sufficient  to  enable  her  to  defray  her  expenses  in  the 
suit.  The  power  to  make  such  allowance  was  considered  inci- 
dent to  divorce  suits,  and  the  allowance  appears  to  have  been 
made  as  frequently  as  circumstances  required.  In  Graves  vs. 
Cck,  19  Pa.  St.  178,  the  Supreme  Court  of  Pennsylvania,  pro- 
ceeding according  to  common  law,  declared:  "  The  Court  nav- 
iog  jurisdiction  of  the  suit  between  the  husband  and  wife  is 
from  time  to  time  to  make  the  proper  allowance  according  to 
the  circumstances." 

The  statute  of  this  State  is  only  afiSbnnatory  of  the  common 
law. 

There  is  a  similar  statute  in  the  State  of  New  York.  Judge 
Woodmff  held  in  the  progress  of  the  divorce  suit  of  Forrest  vs. 
Forrest^  that  although  '^allInony  pendente  lite  had  once  been  fixed 
and  allowed  to  the  plaintiff,  the  amount  may  be  altered  and  in- 
ereased  upon  its  appearing  that  the  necessities  of  the  plaintiff 
lequire  it,  and  the  amount  of  defendant's  property  is  such  that 
the  increased  allowance  is  reasonable."  (5  Bosco,  672;  Morrell 
f8.  MorreU,  2  Barb.  480. ) 

The  reasonableness  of  this  rule  is  illustrated  by  the  present 
caae. 

At  the  commencement  of  this  litigation  the  Court  directed  de- 
fendant to  pay  plaintiff 's  counsel  a  fixed  fee,  which  probably  at 
ihat  time  appeared  to  the  Court  to  be  a  proper  fee  for  the  trial 
of  the  cause.  Afterward  the  Court  made  a  further  and  greater 
Allowance  for  the  same  purpose,  and  finally  the  Court  made  the 
order  from  which  this  appeal  is  taken.  It  would  appear  from 
these  facts  that  the  controversy  has  been  more  protracted  and 
aevere  than  was  anticipated  when  the  first  allowance  was  made. 
In  the  early  stages  of  the  cause  it  may  have  been  impossible  to 
have  approximated  the  proper  amotmt  of  money  necessary  for 
flie  expenses  of  the  litigation.    Justice  to  both  parties,  therefore. 
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Fequiree  that  orders  of  thitf  nature  should  be  made  as  demanded 
by  the  changing  circumstances  of  the  case. 

Objections  are  also  made  to  the  order  upon  the  ground  that 
an  allowance  for  counsel  fees  to  further  prosecute  a  matter 
which  had  been  determined  adversely  to  plaintiff,  was  an  abase 
of  discretion  in  the  Court,  and  that  no  autnority  existed  to  make 
such  order  after  the  entry  of  the  decree  of  divorce  and  when  the 
parties  were  no  longer  husband  and  wife. 

The  object  of  the  law  is  to  afford  a  wife  without  means  the 
funds  necessary  to  prosecute  or  defend  suits  of  this  nature. 
This  object  would  be  frustrated  if,  siter  a  decree  of  divorce  was 
rendered,  Courts  should  withhold  from  her  the  means  necessary 
for  a  reasonable  review  of  the  proceedings. 

She  is  entitled  to  proper  iJlowance  so  long  as  the  case  is 
pending  and  until  it  is  finally  determined.  (Ibrrest  vs.  Ibrrest, 
5  Bosco,  672;  Jenhins  vs.  Jenkins,  91  HI.  167;  PhiUips  vs. 
PhiUips,  27  Wis.  252;  Ooldsmiih  vs.  GoldemOh,  6  Mich.  286.) 

Nor  did  the  Court  abuse  its  discretion  in  making  the  allow- 
ance. The  fact  that  a  decree  of  divorce  had  passed  against  the 
wife  was  not  considered  sufficient  ground  in  the  authorities  cited 
to  deny  an  allowance  for  counsel  fees  for  appeal. 

In  this  case  strong  reasons  would  appear  to  exist  for  affording 
the  wife  means  to  take  such  further  proceedings  as  she  may  hi 
advised  are  proper.  She  had  obtained  a  decree  of  divorce  in 
her  favor,  but  in  the  opinion  of  the  District  Court  the  property 
involved  was  the  separate  property  of  the  husband,  and  for  this 
reason  none  of  it  was  awwled  to  her.  The  importance  of  the 
result  of  this  branch  of  the  suit  to  plaintiff,  in  connection  with  • 
the  fact  that  the  further  proceedings  appear  to  have  been  con- 
templated in  good  faith,  and  not  vexatiously,  are  matters  which 
doubtiess  addressed  themselves  to  the  sound  discretion  of  the 
Court,  and  justify  its  action. 

No  statutory  provision  authorizes  an  allowance  for  counsel 
fees  in  this  Court.  But  such  right  has  been  exercised  by  Courts 
of  similar  jurisdiction  in  conformity  with  the  decisions  of  the 
ecclesiastical  Courts  of  England.  {Goldsmith  vs.  Ooldsmiih,  and 
Phillips  vs.  PhiUips,  supra^ 

The  exercise  of  such  authority  is  based  upon  the  presumption 
that  jurisdiction  in  divorce  cases  carries  with  it  by  implication 
the  incidental  power  to  make  such  allowances.  The  power  is 
indispensable  to  the  proper  exercise  of  jurisdiction  in  guarding 
the  rights  of  wives. 

The  order  of  the  District  Court  is  affirmed  and  the  motion  of 
respondent  allowed. 

We  concur:    Hawley,  J.,  Leonard,  C.  J. 
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New  Law  Publications. 


"ThiGditbau  Case."  The  Federal  Reporter,  for  February  28, 
1882,  contains  a  ftdl  report  of  the  celebrated  chaiqgfe  of 
Jndge  Cox  in  the  Guiteau  case,  with  able  annotaiions  of  the 
text  by  Francis  Wharton  and  Robert  Desty, 

We  commend  this  publication  to  our  readers.    It  contains 
the  legal  history  of  this  celebrated  case. 


"Gould's  Annual  Dioest  fob  1881  of  New  York  Espobts," 
William  Gould  &  Son,  Albany,  publishers,  edited  by  Charles 
T.  Boone,  Esq. 

This  is  a  digest  of  all  the  cases  decided  by  all  the  Courts  of 
&6  State  of  New  York,  published  in  all  publications  during  the 
yau- 1881. 

It  includes  all  the  cases  published  in  the  following  reports 
and  publications  during  the  year:  Abbott's  New  Cases,  vols. 
8, 9;  City  Court  Reports,  Vol.  1,  Parts  1, 2, 3;  Howard's  Practice 
Reports,  Vols.  60,  61;  Hun's  Supreme  Court  Reports,  Vols.  22, 
23,  24;  New  York  Reporte,  Vols.  80,  81,  82,  83,  84;  New  York 
OMl  Procedure  Reports,  Vol.  1;  New  York  Daily  Register  for 
1881;  New  York  Monthly  Law  Bulletin  for  1881;  New  York 
Superior  Court  Reports,  Vol.  46;  New  York  Weekly  Digest, 
Vok  11, 12,  13;  Redfield's  Surrogate  Reports,  Vol.  4. 


"AicEBiCAN  Cbiminal  Rbpobts,"  Vol.  3,  John  G.  Hawley,  editor, 
Callaghan  &  Co.,  Chicago,  publishers. 

These  reports  contain  the  latest  and  most  important  criminal 
cases  determined  in  the  Federal  and  State  Courts,  and  selected 
cases  from  the  English,  Irish,  Scotch,  and  Canadian  reports, 
with  valuable  notes  and  references. 


"Tbx  Repobtebs,"  by  John  William  Wallace,  fourth  edition, 
1882,  reyised  by  Franklin  Fiske  Heard,  and  published  by 
Soule  and  Bugbee,  Boston. 

This  is  a  leading  work  on  legal  bibliology.     It  is  a  glossary  of 

reports  and  reporters,  English,  Federal,  and  State,  from  the 

Flacila  Anglo-Normanica,  containing  all  the  cases  of  a  temporal 

tore  that  are  of  value  from  the  time  of  the  conquest  to  the 

'nli  Curial  Regis  in  the  reign  of  Richard  I,  to  Volume  56  of 

California  Reports.     It  contains  a  chronological  list  of  the 

3rts,  English,  Scotch,  Irish,  Colonial,  and  American,  the  num- 

df  volumes  in  each  series,  and  periods  covered  thereby, 

is  therefore  a  very  useful  companion  to  every  lawyer. 
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*'  AiKERiGAN  AND  Enqlish  Kailroad  Cases."  The  editor  of  the 
American  and  English  railroad  cases  earnestly  requests  counsel 
in  railroad  cases  to  kindly  send  him  a  copy  of  their  printed  briefs 
in  all  such  cases.  Arrangements  are  being  made  to  procure 
copies  of  the  opinion  of  the  Court  in  all  important  railroad  cases 
as  soon  as  handed  down;  and  as  the  briefs  of  counsel  are  often 
of  as  much  value  to  the  working  lawyer  as  the  opinion  of  the 
Judges,  it  is  the  plan  of  this  work  to  include  at  least  a  synopsis 
of  the  briefs  in  the  report  of  the  case. 


"  Shebifp's  Manual,"  compiled  by  John  Sedgwick,  Sheriff  of 
the  city  and  county  of  San  Francisco,  and  published  by 
Dutton  &  Partridge,  San  Francisco. 

This  is  a  very  convenient  and  useful  publication,  and  it  contains, 
in  a  small  compass,  the  general  and  special  provisions  of  the 
law  relating  to  the  Sheriff's  office.  It  is  not  larger  than  a  pocket 
book,  and  should  be  in  the  possession  of  every  Deputy  Sheriff. 


'*  Morrison's  Transcript  of  the  Decisions  of  the  Supreme  Court 
OF  THE  XJNrrED  States." 

This  usefid  publication  is  now  in  its  third  volume.  It  is  in- 
valuable in  that  it  reports  the  decisions  of  this  Court  so  far  in 
advance  of  the  regular  reports. 


Abstracts  of  Recent  Decisions. 


Mandamus  —  Mutual  Benefit  Associations.  Mandamus  does 
not  adjudge  a  right,  but  is  a  mode  of  compelling  the  enforcement 
of  an  acknowle<^ed  duty  or  enforcement  of  an  existing  right. 
The  remedy  against  a  Mutual  Benefit  Association  on  its  failure 
to  pay  an  amount  due  is  by  action  for  breach  of  contract,  and 
not  by  mandamus.  {Lamphere  vs.  OrandLodge  A.  O.  U,  PP., 
BurUzndYS,  N.  W,  M,  B.  Assn.,  Sup.  Court  Mich.,  11  N.  W. 
Bep.  268,  269.) 

Conditional  Sale — ^Purchaser's  Interest.  A  mowing  machine 
was  sold  on  the  installment  plan.  Before  the  first  payment  was 
due  it  was  attached  as  the  property  of  the  purchaser.  The 
seller  sued  the  attaching  officer  for  conversion,  but  before  the 
time  fixed  for  the  first  payment.  Held,  that  the  action  was  pre- 
maturely brought.  {NewhaU  vs.  Kingsbury,  Sup.  Ct.  Mass.,  16 
Am.  L.  Bev.  182.) 


mfxt  €uit  ^m  MmtnA 


Vol.  IX.  April  1,  1882.  No.  6. 


Current  Topics. 


LIBEL  OF  THE  DEAD. 

De  martuis  nihil  nisi  bonum  is  an  old  maxim,  and  universallj 
regarded.  In  the  text-books  there  is  recorded  but  one  case  of  libel 
of  a  dead  person,  yiz. ,  Bex  ys.  Ibpham,  growing  out  of  defamatory 
publications  against  Lord  Gowper.  The  second  cas^  has  just 
been  tried  in  New  Jersey.  {State  vs.  Herricky  3  Crim.  L.  Mag. 
174.)  The  case  came  up  on  motion  to  quash  the  indictment  for 
want  of  ian  "  averment  of  intent  to  injure  or  degrade  the  family 
of  deceased,  or  of  intent  to  induce  a  breach  of  the  peace.''  The 
Court  held  that  it  was  as  much  of  a  libel  to  defame  a  dead 
man  as  a  living  one,  but  that  some  discrimination  must  of  neces- 
siiy  be  made  in  regard  to  the  former.  '*  The  law  may  assume 
that  a  person  defamed  publicly  will  avenge  himself,"  and  hence 
an  averment  of  the  tendency  of  such  an  act  to  bring  about  a 
breach  of  the  peace,  and  of  an  intent  to  injure  or  degrade,  or  to 
induce  a  breach  of  the  peace,  is  unnecessary.  ''  The  law  may  as- 
sume that  the  son  of  a  man  who  is  defamed  may  do  violence, 
and  that  the  close  friends  of  a  deceased  victim  of  defamation  may 
fail  to  restrain  themselves.  But  the  law  will  not  presume  that 
a  remote  descendant,  or  a  collateral  relative,  or  a  casual  acquaint- 
ance, will  commit  a  breach  of  the  peace  to  vindicate  his  memory." 
The  Court  then  held  that  it  is  unnecessay  to  know  how  long  ago 
a  man  died,  and  whether  he  leaves  contemporaries  to  read  the 
Hbel  before  it  can  tell  whether  there  is  any  tendency  of  the 
defamation  to  bring  about  a  breach  of  the  peace,  and  that  there- 
fore there  must  be  *'  an  allegation  of  the  tendency  "  in  order  to 
receive  this  evidence.  "  It  is  in  this  way,  and  in  this  only,  that 
the  line  can  be  drawn  between  historical  criticism  and  personal 
hbel." 
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STATUTE  OF  LIMITATIONS. 

An  interesting  case  has  just  been  decided  by  Judge  Blodgett, 
in  the  District  Court  for  the  Northern  District  of  Illinois  {Osgood  | 

vs.  Artt,  10  Fed.  Bep.  365).     Suit  was  brought  upon  a  note  , 

made  in  Illinois  by  defendant,  who  removed  from  Illinois  to 
Missouri  after  the  note  was  due,  resided  in  Missouri  for  moie 
than  ten  years,  and  then  returned  to  Illinois,  when  this  suit  was 
brought.  He  pleaded  a  discharge  by  the  statute  of  limitationB  of 
Missouri  (which  was  ten  years).  Plaintiff  replied  that,  as  the 
cause  of  action  had  accrued  in  Illinois  before  he  left,  therefore 
the  period  of  his  absence  out  of  that  State  was  no  part  of  the 
statutory  period.  (See  Sec.  351,  Cal.  C.  C.  Pr.)  Defendant 
claimed  that  his  case  was  covered  by  that  clause  in  the  statute 
providing  that,  '*  when  a  cause  of  action  has  arisen  in  a  State  or 
Territory  out  of  this  State,  or  in  a  foreign  country,  and  by  the  laws 
thereof  an  action  cannot  be  maintained  by  reason  of  the  lapse  of 
time,  an  action  thereon  shall  not  be  maintained  in  this  State."  I 

(Sec.  20,  Ch.  83,  Rev.  St.  HI. )  The  Court  held  that  a  cause  of  action 
had  arisen  in  Missouri  as  soon  defendant  moved  into  that  State, 
that  the  statutory  period  of  ten  years  had  barred  this  action  in 
Missouri,  and  therefore  defendant  could  plead  it  in  bar  in  the 
Illinois  suit. 

This  decision  seems  to  be  right  in  the  face  of  the  statute,  and 
nullifies  it,  as  it  leaves  no  case  for  its  operation,  unless  the  de- 
fendant remains  out  of  the  place  where  he  made  the  contract 
less  than  the  statutory  period  of  his  new  or  temporary  home. 
The  California  statute  is  similar  to  said  Section  20,  with  a  saving 
clause  in  favor  of  a  citizen  of  this  State  who  has  held  the  cause 
of  action  from  the  time  it  accrued.    (Sec.  361,  C.  C.  Pr.) 


ATTORNEY'S  NAME  ON  A  SUMMONS. 

The  Supreme  Court  of  Wisconsin  '{Nineechen  vs.  Mose,  11 
N.  W.  Rep.  534)  has  recently  held  that  an  attorney's  name  may 
be  printed  on  a  simmions.  The  statute  of  that  State  provided 
that  it  should  be  "  subscribed  by  the  plaintiff  or  }iis  attorney." 
Section  407  of  the  Code  of  Civil  Procedure  of  California  provides 
that  **  the  name  of  the  plaintiff's  attorney  must  be  endorsed  on 
the  summons."    The  two  statutes  are  virtually  the  same. 
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Sapreme  Court  of  California. 


Defabtment  No.  2. 


[Filed  March  18,  1882.] 
No.  7731. 

EliEANOB  MUBDOCE.  Bespondent, 

vs. 

C.  W.  CLABE  and  FBED.  COX,  Appellants. 

PuADnia — ^PsAoncK — Gomplaiht — ^Fxnbinos.  It  is  a  oardinal  rule  in  equity, 
as  in  all  other  pleading,  that  the  cUlegcUa  and  prcbaia  must  agree,  and 
that  aTerments  materiaJ  to  the  ease  omitted  from  the  pleading  cannot 
be  supplied  by  the  eTidence.  Every  material  allegation  should  be  pnt 
in  issue  by  the  pleading. 

Id.  a  finding  is  useless  and  idle  unless  the  facta  found  are  within  the  issues. 
So  where  the  allegation  in  the  complaint  for  an  accounting  for  prop- 
erty held  under  and  by  virtue  of  a  mortgage  is  that  the  plaintiff  was  in 
possession  of  the  premises  down  to  February,  1876,  and  tiie  Court 
find  that  the  defendant  occupied  and  possessed  the  premises  from 
March,  1876,  the  finding  is  opposed  to  the  allegation  in  tiie  complaint 
and  therefore  cannot  stand. 

MovRUox — AcootTMTiNO  BT  MoBTOAGEB  IN  PossBSsioN.  A  mortgagee  in 
possession  will  not  be  held  accountable  for  anything  more  than  the 
actual  rents  and  profits  received,  unless  there  has  been  wilful  default 
or  gross  negligence  on  his  part. 

In.  A  mortgagee  in  possession  is  entitled,  in  an  accounting  with  the  mort- 
gagor, or  his  assigns  or  personal  representatives,  to  be  credited  with 
Uie  ordinary  and  usual  expenses  connected  with  the  care  an^d  custody 
of  such  property. 

In.  The  defendant  ( mortgagee)  is  entitled  in  his  accounting  with  the  per- 
sonal representatives  of  Uie  mortgagor  to  moneys  paid  his  wife  i^r 
his  death,  in  pursuance  of  an  order  signed  by  the  deceased  mortgagor. 

Appeal  from  Superior  Court,  Lassen  Gonnty. 

E,  V,  Spencer^  for  respondent. 
Oto.  Cadtoaladery  for  appellants. 

MoBBisoN,  C.  J.,  delivered  the  opinion  of  the  Court: 

This  is  a  snit  in  eqoiiy,  brought  by  the  plaintiff  as  the 
personal  representative  of  Adam  Murdock,  deceased,  to  ob- 
tain an  account  from  the  defendants,  respecting  certain 
{ffopertj  which  thej  held  in  their  possession  under  and  by 
Tirfoe  ca  a  mortgage  executed  by  Adam  Murdock  to  them. 
The  complaint  alleges  that  on  the  fourth  day  of  February, 
1875,  Adam  Murdock  borrowed  from  the  defendants  the 
Bom  of  eight  thousand  five  hundred  dollars,  for  a  period 
of  one  year,  and  that  to  secure  the  payment  thereof,  he 
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transferred  and  conveyed' to  them  certain  land,  described  in 
the  complaint,  and  that  it  was  distinctly  understood  and 
agreed,  at  the  time  such  transfer  and  conveyance  was  made, 
that  the  same  should  operate  simply  as  a  mortgage.  That 
from  that  date,  to  wit,  the  fourth  day  of  February,  1876, 
Murdock  continued  in  the  use  and  occupation  of  the  mort- 
gaged premises  down  to  the  time  of  his  death,  and  that  after 
his  death  the  plaintiff  continued  in  the  possession  and  occu- 
pation thereof  until  the  month  of  February,  1876,  at  which 
time  the  defendants  wrongfully  entered  upon  the  possession 
and  ousted  the  plaintiff  therefrom,  and  still  remain  in  pos- 
session thereof.  That  the  actual  value  of  the  use  and  occu- 
pation of  the  premises  is  seven  thousand  five  hundred 
dollars  per  annum.  That  the  defendants  have  collected, 
used,  and  enjoyed  all  the  rents  and  profits  of  said  real  prop- 
erty, and  have  neglected  and  refused  to  apply  the  same,  or 
any  portion  thereof,  to  the  payment  of  the  said  sum  of  eight 
thousand  five  hundred  dollars,  borrowed  as  aforesaid,  by 
Adam  Murdock  from  the  defendants.  It  is  further  charged 
in  this  connection,  that  the  defendants  also  took  possession, 
at  the  same  time,  of  divers  articles  of  personal  property,  be- 
longing to  the  estate  of  Adam  Murdock,  amounting  in  Uie 
aggregate  to  a  large  sum  of  money  in  value,  and  have  con- 
verted the  same  to  their  own  use.  The  complaint  farther 
alleges  that  on  or  about  the  month  of  AprU,  1875,  the  said 
Adam  Murdock  borrowed  of  the  defendants  a  further  sum  of 
money,  to  wit,  the  sum  of  eight  thousand  dollars,  and  that 
at  that  time  ''he  turned  over  and  delivered  "  to  the  defend- 
ants, in  pledge,  and  as  security  for  the  payment  of  the  last 
named  sum  of  money,  and  also  as  additional  security  for  the 
repayment  of  the  sum  first  borrowed  of  defendants,  fifteen 
hundred  head  of  cattle,  of  the  aggregate  value  of  forl^-five 
tiiousand  dollars.  That  the  defendants  have  had  all  of  said 
cattle  and  the  increase  thereof  from  the  first  day  of  April, 
1875,  down  to  the  present  time,  save  and  except  such  cattle 
as  have  been  sold  by  the  defendants.  The  complaint  then 
proceeds  to  state,'  on  information  and  belief,  what  the  in- 
crease of  the  catUe  has  been,  how  many  of  the  cattle  Iiave 
been  sold  by  the  defendants,  the  amount  realized  from  such 
sales,  and  the  quantity  yet  remaining  in  the  possession  of 
the  defendants,  unsold  and  undisposed  of,  and  closes  with 
a  prayer  that  an  account  may  be  taken,  and  such  relief 
granted  to  the  plaintiff  as  she  may  in  law  or  equity  be  en- 
titled to.    The  complaint  is  not  verified. 

The  answer  of  the  defendante  is,  first,  a  general  denial  of 
all  and  singular  the  averments  in  the  complaint,  specific  de- 
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Dials  of  particnlar  portions  thereof,  and  the  averment  of 
affirmative  facts  relied  upon  as  a  defense  in  the  case.     They 
deny  that  the  rents  and  profits  of  the  premises  described  in 
the  complaint  are  of,  or  were  of,  the  value  of  fifteen  hun- 
dred dollars  per  annum,  or  a  greater  sum  than  six  hundred 
dollars  per  annum;  deny  that  they  have  collected  any  rents, 
issnes,  and  ^profits  of  said  premises;  deny  that  they  have 
neglected  or  refused  to  apply  the  products  of  the  premises 
received  by  them  towards  the  liquidation  of  the  indebtedness; 
deny  that  they  received  from  Adam  Murdock  a  greater  num- 
ber of  cattle  tiian  ^even  hundred;  deny  that  the  increase  of 
the  cattle  has  exceeded  in  the  whole,  since  March,  1876, 
eight  himdred  and  eighty-six  in  number;  deny  that  they 
have  sold  more  than  six  hundred  and  sixty-five  head  of  cattle, 
or  that  they  have  received  more  than  thirteen  thousand  and. 
twenty-seven  dollars  and  tweniy  cents  therefor;  deny  that  the 
Talne  of  the  cattle  exceeded  ten  dollars  per  head.     Defend- 
ants then  set  out  in  their  answer  a  copy  of  the  conveyance 
to  them,  executed  by  Adam  Murdock,  which  is  on  its  face 
an  absolute  deed  of  a  portion  of  the  lands  described  in  the 
complaint,  and  an  assignment  of  a  certificate  of  purchase  for 
the  residue;  but  they  admit  in'  their  answer  that  the  trans- 
action was  a  mortgage,  intended  to  secure  the  repayment  of 
moneys  lo^ed  by  them  to  Murdock,  and  that  it  was  under- 
stood and  agreed  by  the  parties  that  the  defendants  were  to 
hold  the  possession  of  the  property  for  the  purpose  of  keep- 
ing said  cattle  and  thejr  interest;  that  the  defendants  were 
from  time  to  time  to  market  such  cattle  as  became  fat  and 
salable,  and  were  to  use  the  proceeds  of  sales  made  by  them 
in  the  payment  of  current  expenses  of  the  ranches,  the 
taxes  thereon^  and  all  other  necessary  disbursements,  the  re- 
mamder  to  be  applied  to  the  payment  of  the  indebtedness 
dne  from  Murdock  to  the  defendants.    The  answer  next  con- 
tains a  statement  of  the  increase  of  the  cattle,  the  number 
flold,  the  amount  received,  the  moneys  expended,  etc.,  which 
thev  claim  to  have  properly  and  lawfully  liaid  out  in  and 
imaer  the  contract  between  Murdock  and  themselves.    In 
conclusion,  they  make  a  claim  for  a  large  amount  alleged  to 
be  still  due  them  under  the  mortgage  contract. 

The  Oourt  filed  ninety-three  findings  of  fact  and  fourteen 
conclusions  of  law,  terminating  with  t£e  conclusion  '*  that  the 
plaintiff  is  entitled  to  recover  from  said  defendants,  upon 

Cying  to  them  within  sixty  days  from  the  entry  of  judgment 
rein,  the  sum  of  six  thousand  six  hundred  and  twenty-three 
dollars  and  fifty-seven  cents  in  United  States  gold  coin,  with 
the  costs  of  this  action,  aJl  the  real  property  described  in  the 
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engrossed  complaint;  also  five  hundred  and  sixiy-four  head 
of  stock  cattle,  now  in  possession  of  defendants  through 
their  agent,  Stanton,  branded  *U,'or  *H  S,'or  *E'  (anchor), 
or  '  B  x;  Also  thirteen  head  of  horses  of  the  original  band, 
delivered  to  Clark  &  Cox  by  Adam  Murdock;  also  all  wagons, 
three  in  number,  delivered  to  them  by  said  Murdock,  one  har- 
row, two  plows,  five  sets  of  harness,  and  all  other  personal 
Sroperty  not  lost  or  destroyed  through  use,  delivered  to  said 
efendants  by  Adam  Murdock  on  the  twenty-second  day  of 
March,  1875/' 

The  findings  are  too  numerous  for  us  to  examine  them  la 
detail,  and  we  will  simply  refer  to  such  as  it  is  necessary  for 
us  to  consider  in  connection  with  this  opinion.  The  Court 
finds  that  the  moneys  were  loaned  to  the  deceased,  Adam 
Murdock,  by  the  defendants,  and  that  an  agreement  was 
made  between  the  parties  that  one  Stanton  should  take  pos- 
session of  the  property  as  the  agent  of  the  defendants.  The 
18th  finding  is  as  follows: 

''18th.  That  said  Cox  and  Clarke  accepted  said  offer  and 
proposals  of  said  Adam  Murdock,  at  some  time  in  the  earlj 

Sart  of  March,  a.  d.  1875,  with  this  addition,  that  one  J.  B. 
tanton  should  be  selected  as  the  agent  of  said  Cox  &  Clarke 
to  take  possession  for  them  of  said  ranches,  saw-miU,  and 
personal  property,  at  the  salary  or  compensation  of  $76  per 
month,  and  that  the  said  Muraock,  witn  his  family,  should 
be  allowed  to  occupy  the  house  on  Beaver  Creek  ranch  with 
said  agent  Stanton;"  and  the  following  are  other  findings  in 
the  case : 

''  19th.  That  pursuant  to  said  agreement,  and  with  the 
complete  assent  of  said  Murdock,  said  J.  B.  Stanton,  as  the 
agent  of  said  defendants,  did,  on  the  22d  day  of  March,  A.  n. 
lo75,  take  possession  of  said  Beaver  Creek  and  Big  Valley 
ranches,  with  the  appurtenances,  and  did  take  possession, 
conttol,  and  management  of  all  the  cattle  and  horses  on  said 
ranches  belonging  to  said  Murdock,  and  of  all  agricultural 
implements,  and  also  of  the  undivided  one-half  of  the  Wash- 
ington or  Quinn's  saw-mill." 

*'  37th.  That  from  the  22d  day  of  March,  1876,  until  trial 
of  this  action,  said  J.  B.  Stanton  has  been  in  the  charge  and 
the  management  of  said  property  conveyed  and  delivered  as 
aforesaid  to  said  Cox  &  Clarke  by  Adam  Murdock,  and  has 
been  paid  for  said  services  by  said  Cox  &  Clarke  $76  per 
month,  amounting  to  the  sum  of  $4,200  on  the  22d  day  of 
November,  1879.'^ 

*'38th.  That  since  said  defendants  took  possession  of 
said  property  they  have  sold  eight  hundred  and  ninety- 
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86Ten  head  of  beef  cattle,  for  which  they  have  received  the 
som  of  twenty  thonsand  eight  hundred  and  ninety-eight  75- 
100  dollars  ($20,898.76),  which  was  the  full  market  yalue  of 
said  cattle.  And  that  they  have  necessarily  paid  out  in 
marketing  said  cattle  the  sum  of  $6,702.69,  leaying  the  net 
amoani  received  by  said  defendants  on  account  of  sales  of 
cattie  seventeen  thousand  one  hundred  and  sixty-six  and  6- 
100  dollars." 

"39th.  The  said  amount  of  sales  of  cattle,  with  the 
expenses  attending  the  same,  is  itemized  as  follows : 

From  October  15,  1875,  to  the  November  following,  the 
defendants  sold  174  head  of  cattle,  for  which  they  received 
the  sum  of  three  thousand  eight  hundred  and  seventy-six 
80-100  doUars  ($3,876.80.) 

On  which  they  paid  the  necessary  expenses,  from  the 
ranches  to  Bed  JBluiBf,  the  sum  of  $184.63.  And  on  which 
ihey  paid  in  necessary  expenses  from  Bed  Bluff  to  Sac- 
ramento and  in  marketing,  the  sum  of  $462.60,  leaving  as  the 
net  proceeds  of  cattle  sold  in  1875  the  sum  of  $3,229.67. 

From  November  2,  1876,  to  November  28th  following,  the 
defendants  sold  186  head  of  cattle,  for  which  they  received 
tibe  sum  of  four  thousand  five  hundred  and  sixty-two  dollars 
($1,562.)  On  which  they  paid  in  necessary  expenses  from 
Ae  ranches  to  Bed  Bluff^^the  sum  of  $268.  And  on  which 
ihey  paid  in  necessary  expenses  from  Bed  Bluff  and  in 
marketing,  the  sum  of  $523,  leaving  as  the  net  proceeds  of 
cattle  sold  in  1876,  the  sum  of  $3,771.  From  July  1, 1877,  to 
September  2l8t  following,  the  defendants  sold  159  head  of 
cattle,  for  which  they  received  the  sum  of  three  thousand 
three  hundred  and  seventy-five  75-100  ($3,375.75.)  On  which 
they  paid  in  necessary  expenses  from  the  ranches  to  Bed 
Bloff  the  sum  of  $195.o7;  and  on  which  they  paid  in  necessary 
expenses  from  Bed  Bluff  to  Sacramento  and  in  marketing, 
the  sum  of  $323,  leaving  as  the  net  proceeds  of  cattle  sold  in 
1877  the  sum  of  $2,857.08.  From  March  24,  1878,  to  April 
4, 1879,  the  defendants  sold  146  head  of  cattle,  for  which 
they  received  the  sum  of  four  thousand  three  hundred  and 
ei^hty-five  and  '40-100  dollars  ($4,385.40.)  On  which  they 
paid  in  necessary  expenses  from  the  ranches  to  Bed  Bluff  the 
sun  of  $385.66  and  on  which  they  paid  in  necessary  expen- 
sed from  Bed  Bluff  to  Sacramento,  in  feeding  stock  at  Sac- 
Tamento,  and  in  marketing  the  same,  the  sum  of  $866.75, 
leaying  as  the  net  proceed^  for  cattle  sold  from  March  24, 
1878,  to  April  4,  1879,  the  sum  of  $3,132.99.  From  Novem- 
her  12,  18y9,  to  November  14th  following,  the  defendants 
Bold  232  head  of  cattle,  for  which  they  received  the  sum  of 
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four  thousand  six  hundred  and  ninei^-nine  dollars,  and  on 
which  thej  paid  in  necessary  expenses  in  conveying  the  same 
to  market  and  in  marketing  tne  same,  the  sum  $523.68, 
leaving  as  the  net  proceeds  for  cattle  sold  in  November,  1879, 
the  sum  of  $4,175.32." 

'^41st.  That  said  Clarke  &  Cox  have  sold  eight  hundred 
and  ninety-eight  of  the  cattle  and  the  increase  thereof,  re- 
ceived from  said  Murdock  as  aforesaid;  and  have  sold  no 
other  or  greater  number,  and  have  received  therefor  no 
other  or  greater  sum  than  as  abov&  found." 

"  42d.  That  during  the  months  of  September  and  Oc- 
tober, 1875,  said  defendants  received  for  grass  cut  on  the 
Big  Valley  ranch,  from  various  parties  the  sum  of  four  hun- 
dred and  sixty-six  76-100  dollars,  and  in  1876,  said  defend- 
ants received  for  grass  cut  on  said  ranch,  from  various  par- 
ties, the  sum  of  two  hundred  and 'sixty  dollars,  making  tiie 
total  receipts  for  hay  ground  sold,  the  sum  of  $726.76 

' '  48th.  That  the  said  Big  Valley  and  Beaver  Creek  ranches, 
with  their  appurtenances,  have  been  used  by  said  defendants 
Clarke  &  Cox,  since  they  took  possession  of  them,  in  the  same 
manner,  and  for  the  same  purpose  that  they,  and  each  of 
them,  had  been  heretofore  used  by  said  Adam  Murdock,  and 
that  such  use  has  been  a  reasonable  and  proper  uiae." 

''49th.  That  said  ranches  are  situated  in  a  section  of 
country  but  slightly  developed  agriculturallv,  and  remote 
from  markets  for  agricultural  products  of  an}r  kind." 

' '  50th.  That  the  chief  beneficial  use  to  which  said  ranches 
could  be  put,  during  the  time  said  defendants  have  been  in 
possession  thereof,  was  for  the  production  of  grasses  and  the 
raising  and  subsistence  of  stock." 

''  31st.  That  in  the  section  of  country  where  these  ran- 
ches are  situated,  there  is  but  a  meager  and  uncertain  demand 
for  hay  for  market,  and  prudent  husbandry  will  demand  the 
cutting  and  stacking  annuallv  of  no  more  than  was  reasona- 
bly required  for  the  use  of  the  stock  controlled  by  the  man- 
ager or  occupant  of  the  ranches." 

''  52d.  Tnat  in  the  section  of  country  where  these  ran- 
ches are  situated,  there  is  a  large  extent  of  grazing  land  be- 
longing to  the  public  domain  wnich  is  uninclosed,  and  capa- 
ble of  subsisting,  during  the  summer  and  fall  of  each  year, 
much  larger  herds  of  cattle  than  have  been  turned  upon  uiem, 
and  that  over  these  lands  the  stock  of  different  owners,  as 
well  as  the  Murdock  stock,  range  at  will,  except  as  controlled 
by  the  herdsmen." 

''  63d.  That  in  the  section  of  cotmtry  where  these  ran- 
ches are  situated,  there  has  been  no  demand  for  lands  during 
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(he  period  defendants  have  been  in  possession  of  said  ran- 
ohes  for  use  either  for  stock  raising  or  amoultoral  purposes, 
and  that  for  either  purpose,  or  for  any  enaracter  of  use,  said 
ranches  have  had  no  annual  or  other  market  rental  value." 

"  54th.  That  the  management  of  said  ranches,  since  the 
defendants  have  been  in  possession  thereof,  and  during  the 
whole  of  said  period,  has  been  prudent  and  economical,  and 
such  as  a  prudent  husbandman,  with  a  knowledge  of  the  sur- 
rounding conditions  heretofore  enumerated,  would  employ  as 
to  his  own  property  of  the  same  character  and  situation,  with 
the  exception  of  the  amounts  expended  for  fences,  not  con- 
stituting enclosures  of  any  tract. 

'*  68th.  That  all  the  moneys  received  by'said  defendants, 
from  all  the  property  of  which  they  took  possession,  through 
said  Adam  Murdock,  on  the  22d  day  of  March,  1875,  other 
than  such  as  was  received  from  sales  of  cattle,  heretofore 
found,  were  not  sufficient  in  any  one  year  to  pay  the  reason- 
able and  necessary  expenses  of  managing  said  property,  ex- 
clusive of  the  wages  of  their  said  agent,  J.  B.  Stanton,  for 
each  year,  and  excluding  the  taxes  thereon  for  each  year." 

**  65th.  That  the  said  plaintiff,  Eleanor  Murdock,  was  not 
in  the  possession  of  said  properiryr  at  the  time  of  the  death 
of  said  Adam  Murdock,  nor  has  she  at  any  time  since  been 
in  the  possession  of  any  part  thereof,  except  as  an  occupant 
of  a  portion  of  the  house  on  the  Beaver  Greek  ranch." 

''  85th.  That  the  use  and  occupation  of  said  lands,  with 
the  fanning  implements,  machinery,  wagons,  horses,  and 
their  equipments,  and  of  the  undivided  one-half  of  the  Wash- 
ington or  Quinn's  saw-miU,  has  been  worth  to  the  defendants, 
amiually,  since  they  took  possession  thereof,  treating  def end- 
*  ants  as  the  owners  thereof  and  bound  to  provide  for  all  the 
horses  and  cattle  subsisted  thereon  (including  the  Murdock 
cattle  and  horses  and  their  own),  the  sum  of  fifteen  hundred 
dollars  per  annum." 

"  86th.  That  the  said  ranches  have  produced,  during  each 
of  the  years  that  defendants  have  been  in  possession  thereof » 
a  much  greater  quantity  of  grasses  than  were  consumed  or 
used  by  the  cattle  and  horses  subsisted  thereon  by  defend- 
ants, but  no  evidence  has  been  produced  to  show  that  a  pru- 
dent management  of  the  priBmises  demanded  that  any  greater 
number  should  have  been  kept,  or  ihat  the  grasses  growing 
thereon  should  have  been  converted  into  hav  for  market,  i 
therefore  find  that  the  use  and  occupation  by  defendants  of 
all  the  premises  and  property,  during  the  whole  time  defend- 
ants have  possessed  the  same,  has  been  prudent  and  econo- 
mical." 


J 
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The  87  th  finding,  which  is  a  very  len^hy  one,  contains  the 
following:  ^*A11  these  pieces  or  parcels  of  property  during 
said  period,  have  had  no  actual  rental  value,  according  to  all 
the  testimony,  and  the  only  way  of  determining  any  value  to 
all  of  said  property,  from  the  testimony,  is  to  find  the  value 
of  the  use  and  occupation  of  the  particular  partv  in  posses- 
sion. Viewing  the  uses  to  which  he  can  devote  tne  property, 
without  entermg  into  speculation  as  to  the  possible  capacities 
of  the  property  for  rendering  profits,  under  more  enlarged 
or  different  uses  from  those  to  which  the  occupant  chooses  to 
apply  it,  I  value,  therefore,  the  use  and  occupation  of  the 
wnole  property,  as  it  has  been  actually  used  by  the  occu- 
pants, at  the  sum  of  $1,500,  as  stated  in  the  preceding  find- 
mg'eightv-fifth.'" 

Bv  the  o8th  finding  it  appears  that  no  evidence  was  offered 
to  show  the  actual  value  of  the  Big  Yalley  ranch  at  the  time 
defendants  took  possession  thereof,  and  the  89th  finding 
shows  that  there  was  no  evidence  offered  to  prove  the  value 
of  the  Beaver  Creek  ranch. 

Among  the  conclusions  of  law  from  the  foregoing  and 
other  findings  of  fact  in  the  case  are  the  following:  ''  That 
the  transfers  of  the  Big  Yalley  and  Beaver  Creek  ranches, 
made  by  Adam  Murdock  to  the  defendants  on  the  4th  day  of 
March,  1875,  were  intended  as  mortgages,  and  that  the  de- 
fendants were  entitled  to  enter  into  tne  possession  bf  said 
ranches  and  had  a  right  to  occupy  and  use  the  same  on  and 
after  the  22d  day  of  March,  1875,  until  tiie  payment  of  the 
note  of  $8,500  should  be  made,  according  to  its  terms,  and 
until  the  note  of  $5,000  should  be  paid,  according  to  its 
terms;  that  when  the  defendants  entered  into  the  occupation 
of  said  real  property  they  became  liable  to  account  for  a  fair 
occupation-rent  of  said  property;  that  when  thej  entered  into 
the|possession  of  the  property  tne  defendants  did  not  become 
entitled,  in  accounting  with  the  mortgagor,  to  be  credited 
with  the  care  and  custody  of  such  property,  nor  are  they 
now  entitled  to  such  credit  in  this  suit;  nor  did  they  become 
entitled  to  any  allowance  for  the  ordinary  and  usual  expenses 
connected  with  the  management  of  the  property;  that  the 
defendants  were  not  entitled  to  anything  on  account  of 
moneys  paid  hj  them  to  Stanton  for  taking  care  of  the  prop- 
erty; nor  are  cfefendants  entitled  to  any  allowance  for  moneys 
expended  by  them  in  taking  care  of  the  cattle  or  for  general 
work  on  the  Beaver  Creek  and  the  Big  Valley  ranches;  nor 
for  moneys  expended  by  them  for  paying  the  traveling  ex- 
penses of  Stanton  and  others  connected  with  the  care  of  the 
property;  that  in  the  statement  of  the  account  defendants 
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must  be  charged  for  the  first  year^  commeBoing  March  22, 
1875,  and  ending  March  22,  1876,  the  sum  of  |l,500;  and 
they  most  be  charged  a  like  sum  for  each  succeeding  year. 

This  statement  of  the  conclusions  of  law  in  the  case  is  suf- 
ficient for  the  purposes  of  this  opinion;  and,  in  deciding  the 
case,  we  will  con&ie  ourselves  to  the  pleadings  and  the  find- 
ings of  fact  filed  by  the  Court. 

The  first  ground  of  error  which  we  wHl  notice  is,  that  it 
was  error  for  the  Court  to  charge  the  defendants  with  the 
rents  and  profits  of  the  premises  at  the  rate  of  fifteen  hundred 
dollars  a  year  from  the  22d  day  of  March,  1875.    This  was 
clearly  erroneous,  and  was  not  supported  by  the  allegations 
in  the  complaint.     The  complaint  alleges  that  the  plaintiff 
''  was  left  in  the  exclusive  possession  and  occupation  of  the 
said  real  property  (at  the  death  of  her  husband,  Adam  Mur- 
dock),  and  continued  in  such  possession  until  on  or  about 
the  month  of  February,  1876,  at  which  time  the  defendants, 
without  the  consent  of  plaintiff  and  without  any  legal  pro- 
ceeding therefor,  wrongfully  and  forcibly  ousted  her."    It 
was  said  in  the  case  of  Oreen  vs.  CoviUatid,  10  Cal.  332,  that 
a ''  plaintiff's  case  cannot  be  better,  as  proved,  than  it  is  as 
stated.     It  is  a  cardinal  rule  in  equity,  as  in  all  other  plead- 
ing, that  the  allegata  and  probata  must  agree,  and  that  aver- 
ments material  to  the  case,  omitted  from  the  pleading,  can- 
not be  suppUed  by  the  evidence;  or,  as  said  in  WooiJhKk  vs. 
Bennett^  1  Oowen,  711,  '  in  a  Court  of  Chancery  every  ma- 
terial allegation  should  be  put  in  issue  by  the  pleading.'*' 
Thus,  in  Sank  vs.  SchvUz,  3  Ohio,  62,  it  was  held  that  '^  a 
party  cannot  travel  out  of  the  matter  alleged  in  his  bill  to 
make  a  ground  of  relief;  and  accordingly  the  Court,  even 
upon  an  agreed  state  of  facts,  refused  to  mid  upon  facts  not 

Sat  in  issue  by  the  bill."  And  in|the  more  recent  case  of 
(orenhaut  vs.  iarron^  42  Cal.  605,  the  Court  says:  "The 
complaint  does  not  aver  the  agreement  reserving  the  right  to 
rescind,  which  is  found  by  the  Court.  *  *  *  'A  finding 
is  useless  and  idle  unless  the  facts  found  are  within  the 
issues;  and  a  judgment  based  upon  such  facts  cannot  be  sus- 
tained." 

The  allegation  in  the  complaint  is,  that  the  plaintiff  was  in 
possession  of  the  ranches  down  to  February,  1876,  and,  not- 
withstanding this  allegation,  the  Court  finds  that  the  defend- 
ants occupied  and  possessed  the  ranches  from  March,  1875. 
The  finding  of  the  Court  is  opposed  to  the  allegation  in  the 
complaint,  and,  therefore,  cannot  stand. 

2.  In  the  next  place  it  is  claimed  by  the  appellants  that 
the  Court  erred  in  fixing  the  rental  value  of  the  two  ranches 
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at  $1,500  per  annum,  as  there  was  no  evidence  to  justify 
such  a  conclusion.  By  the  62d  finding,  it  appears  that  in 
the  section  of  the  country  where  the  ranches  are  situated, 
there  is  a  large  extent  of  gazing  land,  constituting  a  portion 
of  the  Qovemment  domain,  unenclosed,  and  capable  of  sub- 
sisting much  larger  herds  of  cattle  than  have  been  turned 
upon  them;  and  D}^  the  63d  finding  it  further  appears  that 
wnere  the  ranches  in  question  are  situated,  there  has  been 
no  demand  for  such  lands,  either  for  stock  raising  or  agri- 
cultural purpose^;  and  by  finding  87  it  is  shown  that  the 
ranches  have  had,  during  the  period  they  were  occupied  by 
the  defendants,  no  actual  value,  according  to  all  the  testimony. 

Mr.  Jones,  in  his  work  on  Mortgages.  (Vol.  2,  Sec.  1122) 
says:  ''Where  the  mortgagee  has  himself  occupied  and  im- 
proved the  estate  in  person,  the  value  of  the  occupation  must 
necessarily  be  determined  by  evidence  of  experts,  as  to  what 
ought  to  have  been  received  for  the  rent  of  the  property." 

And  in  Section  1123  it  is  stated ''  as  a  general  rule,  the  mort- 
pee  in  possession  is  held  to  the  exercise  of  such  care  and 
.^ence  as  a  provident  owner  in  charge  of  the  property 
would  exercise."  (The  finding  is  that  such  care  and  dili- 
gence were  exercised  by  the  defendants  in  this  case.)  '*  But 
he  will  not  be  held  accountable  for  anything  more  than  the 
actual  rents  and  the  profits  received,  unless  there  has  been 
wilful  default  or  negligence  on  his  part.  It  is  the  fault  of 
the  mortgagor  that  he  lets  the  land  fall  into  the  hands  of  the 
mortgagee,  and  the  mortgagor  should  be  required  to  prove 
actusu  fraud  or  negligence  on  the  part  of  the  mortgi^ee,  be- 
fore he  can  be  charged  for  more  than  his  actual  receipts  of 
rents  and  profits.  He  will  not  be  held  to  account  according 
to  the  value  of  the  property,  but  for  what  he  should,  with 
reasonable  care  and  attention,  have  received."  (See  Harper 
vs.  Ely,  70111.  581;  Barron  y&.  PavUing,  38  Ala,.  292;  Jtfitti- 
ken  vs.  BaUey,  61  Me.  316;  Quinn  vs.  BrUtain^  3  Edw.  N.  T. 
314.) 

It  does  not  appear  from  what  data  the  learned  Judge  who 
tried  this  case  arrived  at  the  conclusion  that  fifteen  hundred 
dollars  a  year  was  a  just  charge  to  impose  upon  the  defend- 
ants for  the  use  and  occupation  of  the  lands  in  question. 
They  were  in  the  immediate  vicinity  of  large  tracts  of  public 
land  that  were  available  and  might  have  been  used  by  the 
defendants  for  the  same  purposes,  free  of  rent,  and  the  find- 
ing that  the  rents  and  profits  were  of  the  value  of  fifteen 
hundred  dollars  a  year,  is  directly  opposed  to  finingd  87 
that  the  lands  had  no  actual  rental  values.  We  do  not  think 
that  the  Court  was  authorized  to  find  that  the  premises  mort- 
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gaged  were  of  the  annual  value  of  fifteen  hundred  dollars  to 
the  defendants. 

3.  The  next  objection  is  to  the  6th  conclusion  of  law, 
which  is  as  follows: 

*'  6th.  That  when  said  defendants  took  possession  of  said 
personal  property,  they  did  not  become  entitled  in  an  ac- 
oonntin^  witn  the  morgagor,  or  his  assigns,  or  i)er8onal  rep- 
resentatives,  to  be  credited  in  their  account  with  the  ordi- 
luuyand  usual  expenses  connected  with  the  care  and  custody 
of  sQoh  property,  nor  are  they  now  entitled  to  such  credit  in 
this  action. 

It  appears  from  the  findings  that  it  was  necessary  to  cut 
hay  to  feed  the  cattle  during  the  winter  season,  and  it  is  also 
in  evidence  that  large  expenditures  were  made  by  the  de» 
fondants  in  taking  care  of  the  cattle,  employing  men  to  herd 
them,  etc.  Why  should  not  the  defendants  be  allowed  for 
these  items?  They  were  necessarily  incurred  in  the  proper 
discharge  of  their  duties  as  mortgagees,  and  wiiliout  them 
the  cattle  would  have  been  allowed  to  stray  away  or  to  perish 
with  hunger.  A  mortgagee  in  possession  is  allowed  for 
necessaiT  expenses  in  managing  the  property  (Hidden  vs. 
Jordan,  28  Cal.  301),  and  it  is  a  well  settled  rule  that  *'  he 
who  seeks  equity  must  do  equity.'* 

4.  We  have  considered  some  of  the  principal  points  pre- 
sented in  this  case,  but  as  it  will  be  necessary  to  send  the 
case  back  to  have  a  new  accotmt  taken,  it  is  proper  for  us  to 
pass  upon  all  the  q^uestions  that  we  find  in  the  record,  and 
upon  which  the  action  of  the  Court  below  will  be  required 
in  taking  such  account.  The  first  of  these  points  relates  to 
the  wages  of  Stanton.  It  appears  that  Stanton  was  selected, 
by  agreement  of  the  parties,  to  take  possession  of  the 
ranches  at  a  salary  of  seventy-five  dollars  per  month,  and  in 
taking  the  account  no  allowance  was  made  to  the  defendants 
for  wages  paid  by  them  to  him.  The  services  rendered  by 
Stanton  were  certeinly  for  the  benefit  of  the  plaintiff,  and  we 
can  see  no  ^ood  reason  why  he  should  not  be  charged  with 
his  proportion  of  the  expense  incurred  in  the  employment 
of  him. 

It  is  no  sufficient  reason  for  not  charging  the  plaintiff,  that 
there  was  no  other  property  belonging  to  the  defendants 
placed  nnder  the  care  of  the  agent,  for  it  would  have  been 
an  easy  matter  to  determine  what  proportion  of  the  wages  of 
Stanton  should  have  been  charged  against  the  mortgagor. 
If,  for  instance,  there  were  nine  hundred  head  of  cattle 
placed  nnder  his  charge,  six  hundred  of  which  belonged  to 
plaintiff  and  three  hundred  to  defendants,  it  would  be  equit- 
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able  and  just  to  charge  the  former  with  two-thirds  of  sach 
expenses,  and  the  latter  with  the  remaining  one-third;  and 
the  same  reasoning  will  apply  to  other  expenses  incurred  in 
the  management  of  the  property,  both  real  and  personal. 
The  defendants  should  be  allowed  for  such  disbursements  as 
were  fairly  and  necessarily  made  by  them  in  and  about  tlie 
property,  in  taking  care  of  it  and  managing  it.  This  results 
n*om  the  implied  if  not  from  the  express  understanding  be- 
tween the  parties.  It  never  could  have  entered  into  the  con- 
ception of  either  party,  that  the  mortgagee  should  incur  all 
the  expenses  incident  to  the  care  and  management  of  the 
property;  that  he  should  be  allowed  no  credit  therefor,  and 
should  DC  made  to  account  for  everything  that  he  received 
from  it,  by  sales,  rents,  or  otherwise. 

'*  The  agreement  of  the  agent  of  the  mortgagor  or  his 
assigns  to  the  employment  by  the  mortgagee  in  possession 
of  a  person  to  take  charge  of  mortgagor's  estate,  at  a  certain 
lAie  of  compensation,  oinds  its  principal  so  long  as  the 
agency  continues,  and  is  competent,  though  not  conclusiye 
evidence,  that  the  same  compensation  shomd  be  allowed  for 
the  like  services  during  the  residue  of  the  time  that  the 
mortgagee  remains  in  possession;"  and,  again:  ''Disburse- 
ments made  hj  a  mortgagee  in  possession  for  condition 
broken,  to  which  the  mortgagor  or  his  assignee,  with  a 
knowledge  or  means  of  knowledge  of  the  facts  and  circum- 
stances, agrees  and  consents,  are  to  be  deemed  reasonable, 
and  must  oe  reimbursed."  Ccaenove  vs.  Cutler  e^  oZ.,  4  Met- 
calf,  246. 

It  is  not  claimed  in  this  case  (and  if  it  were,  the  findings 
would  not  support  such  a  claim)  that  the  property  was  not 
prudently  and  economically  managed  by  the  defendants,  and 
they  should  be  allowed,  in  the  account  taken  by  the  Court, 
such  charges  as  are  reasonable  and  just. 

5.  It  is  further  claimed  that  the  defendants  should  be  al- 
lowed for  moneys  paid  to  the  plaintiff  after  the  death  of  her 
husband. 

The  27th  finding  is,  ''that  on  the  24th  day  of  December, 
1875,  after  the  death  of  said  Adam  Murdock,  the  defendants 
paid  Mrs.  Anna  Murdock,  pursuant  to  a  previous  order  of 
said  Adam  Murdock,  the  sum  of  S250,  and  July  26, 1876,  de- 
fendants paid  plaintiff  herein  the  sum  of  $50;  and  November 
24,  1876,  defendants  paid  plaintiff  $220,  aggregating  $520^ 
paid  Mrs.  Anna  Murdock  and  plaintiff,  since  the  death  of 
said  Adam  Murdock."  All  of  the  foregoing  items  were  re- 
jected by  the  Court  in  taking  the  account,  as  appears  from 
the  seventh  conclusion  of  law.  In  this  there  was  error,  but 
to  what  extent  we  are  unable  to  state.     If  the  whole  amount 
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of  $520  was  paid  Mrs.  Murdock  in  pnrffoance  of  an  order  given 
by  Adam  Murdock  in  favor  of  his  wife,  we  see  no  reason 
why  the  defendant  was  not  entitled  to  a  credit  therefor,  or  if 
the  same,  or  any  part  thereof,  was  paid  under  an  order  of  the 
Probate  Court,  defendants  would  be  entitled  to  a  credit  for 
8nch  payment.  The  finding  is  not  sufficiently  definite  to  en- 
able us  to  see  how  much  was  paid  that  ought  to  have  been 
ciedited  in  the  account,  but  it  is  apparent  that  at  least  the 
som  of  1250  paid  in  pursuance  of  an  order  of  Adam  Murdock 
should  have  been  allowed  as  a  credit  to  the  defendants. 

6;    There  is  but  one  more  question  in  the  case  which 
^^'R  our  attention,  and  that  relates  to  the  matters  em- 
braced in  finding  sixty,  which  is  as  follows :     * '  That  said 
defendants  expended  lor  provisions  used  by  Stanton,  the 
f&milj  of  Murdock,  deceased,  and  men  employed  in  the  care 
of  the  Murdock  cattle  and  horses,  in  cutting  hay,  in  general 
^ori  on  the  Beaver  Creek  and  Big  Valley  ranches,  for 
W&ges  paid  to  said  men  when  so  employed;  for  paying  the 
traveling  expenses  of  agent  Stanton  and  others  connected 
with  the  case  of  said  property;  for  blacksmith's  bills;  for 
repairing  tools  and  implements  used  on  said  ranches,  and 
for  supplies;  for  the  care  of  stray  cattle,  and  for  soods 
famished  tiie  Quinn  saw-mill,   the  following  sums,     etc. 
The  9th  conclusion  of  law  is  '^that  the  defendants  are  not 
entitled  to  be  allowed  in  this  action  the  sum  of  six  thousand 
five  hundred  and  seventy-nine  and  9-100  dollars  expended 
by  them,  as  stated  in  Finding  of  Fact  No.  Sixtieth." 

What  has  already  been  said  by  us  shows  that  there  was 
error  in  the  conclusion  arrived  at  by  the  learned  Court  in 
its  ninth  finding  of  law.  Some  of  the  items  of  expenditure 
enumerated  in  the  sixtieth  finding  of  fact  ought  to  have  been 
credited  to  the  defendant,  as  we  have  alreadv  attempted  to 
show,  but  whether  expenditures  incurred  in  behalf  of  the  fam- 
ily of  the  deceased,  or  whether  the  funds  furnished  the  Quinn 
saw-miU  constituted  proper  matter  of  credit,  we  are  not  en- 
abled to  state  from  the  fa6ts  appearing  in  the  transcript.  If 
the  hay  was  cut  for  the  Murdock  cattle,  we  can  see  no  good 
reason  why  the  defendants  should  not  be  credited  with  a 
reasonable  sum  therefor,  and  if  the  other  expenditures  were 
reasonably  made  in  managing  and  taking  care  of  the  prop- 
erty, or  ror  work  done  in  and  upon  the  same,  defendant 
should  be  credited  therewith. 

We  therefore  think  that  the  judgment  and  order  should 
be  reversed,  and  the  cause  remanded  to  the  Court  below 
^ih  instructions  to  take  a  new  account  in  accordance  with 
the  views  expressed  in  this  opinion. 
We  concur:    Thornton,  J.,  Sharpstein,  J. 
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Depaetment  No.  1. 

[FUed  March  20,  1882.] 

No.  6936. 

ROGERS  AND  R0GEB8,  Respondents, 

Y8. 

MAHONEY,  ET  AL.,  Appellants. 

MiLlclouH  FnosBcunoN — Pbobabi.e  Cathie.  In  an  aclion  for  maliciaos 
prosecution  it  is  error  for  the  Ooart  to  charge  that  the  baTS  fact  ol 
"  arreat  nnd  liheration  "  in  the  Police  Court  establishes  conolnaively 
a  want  of  probable  canae. 

PnicncR^CaiaaE,  The  whole  charge  cannot  be  eioepted  to  genotaUy, 
The  eiception  should  be  anffloiently  speciQc  to  call  the  Btlention  of 
the  Court  to  the  alleged  error. 

Appeal  from  Twelfth  DiBtriet  Court,  8aii  Fiancisco. 

J.  M.  Burnett  and  Fred.  Hall,  for  appellant. 
B.  S.  Brooks,  for  respondent. 

Bj  the  Court  : 

After  charging  at  some  length,  the  Court  proceeded :  "The 
jury,  in  an  action  for  malicious  prosecution,  are  not  to  de- 
termine whether  the  facts  amonnt  to  a  probable  caose;  bni 
.  it  is  the  province  of  the  Court  to  determine  th^t  question. 
I  have  determined  that  question,  gentlemen,  when  I  tell 
you  that  the  ven'  fact  toat  this  man  was  arrested  and 
libetated  in  the  Folioe  Court  gave  him  a  right  of  action," 
etc. 

There  was  snch  conflict  in  the  evidence  as  left  it  proper 
that  the  question  of  tlie  existence  of  the  facts  on  which  the 
want  of  probable  cause  depended,  should  b©  passed  upon 
by  the  jury,  unleae  the  Court  below  was  correct  in  holding 
that  the  bare  facts  that  the  woman  (called  man  in  the  in- 
struction) was  ' '  arrested  and  liberated  "  in  the  Police  Court 
gave  her  a  cause  of  action.  The  charge  was  erroneous  in 
fliat  the  Court  determined  that  the  facts  mentioned  estab- 
lished, conclusively,  want  of  probable  cause.  The  role  as 
laid  down  by  the  Court  would  certainly  simplify  the  trial  of 
this  flass  of  actions.  If  correct,  the  law  might  be  thus 
formulated :  First  —  Where  plaintiff  has  been  arrested, 
charged  with  an  offense  and  convicted,  his  action  for  mali- 
cious prosecution  will  not  lie.  Second — Where  he  has  been 
arrested,  charged  and  discharged,  and  these  facts  are  proven 
to  the  satisfaction  of  the  Court,  the  case  of  pl&intin  in  an 
action  for  malicious  ptosecntiou  is  made  oat,  because  maliae 
may  be  inferred  from  want  of  probable  cause.     It  needs  but 
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to  state  the  second  position  to  show  that  it  cannot  be  suc- 
cessfollj  maintained. 

The  exception  to  the  portion  of  the  charge  objected  to 
was  sufficiently  specific  under  the  role  laid  down  in  Hicks  vs. 
Cokman,  25  Cal.  146;  8%a  vs.  Reese,  47  Cal.  348;  and  Robin- 
wwYB.  R.  R,  Co,y  48  Cal.  409.  The  whole  charge  cannot  be 
excepted  to  generally.  The  exception  should  be  sufficiently 
specific  to  call  the  attention  of  the  Court  to  the  alleged 
error.  Here  the  counsel  excepted  ''to  that  part  of  the 
charge  about  probable  cause,"  reciting  the  first  sentence  em- 
ployed by  the  Court  in  treating  to  that  subject.  We  think 
this  was  enough. 

Jnd^ent  and  order  reversed  and  cause  remanded  for 
!        new  trial. 

In  Bank. 


[Filed  March  28,  1882.1 
No.  7618. 

GEEATHOUSE  et  al.,  Appellants, 

vs. 
DUNN,  Respondent. 

Cm  Hall  GoicmssioNEBs'  Counsel.  Under  Section  12  of  an  Act  to  pro- 
Tide  for  the  completion  of  the  New  City  Hall,  in  San  Francifioo  (Stat- 
ntes  187&-6,  p.  464),  the  Board  of  City  Hall  GommisBionerB  had  no 
authority  to  employ  or  pay  counsel.  Such  payment  is  prohibited  by 
that  section. 

Appeal  from  Superior  Court,  San  Francisco. 

Piatt  &  BaggeUj  for  appellants. 
Ash,  for  respondent. 

By  the  Coubt  : 

In  this  cause  the  judgment  is  affirmed.  The  Board  of 
City  Hall  Commissioners  had  no  authority  to  employ  or  pay 
connael.  Such  payment  is  in  our  view  prohibited  by  Sec- 
tion 12  of  the  Act  of  March  24, 1876  (Stats.  1875-76,  p.  464), 
which  was  in  force  when  it*  is  claimed  the  employment  of  the 
plaintifEs  was  made. 

We  append  here  the  section  referred  to,  which  is  in  these 
words: 

''The  money  arising  from  the  tax  hereby  authorized  to  be 
levied  and  collected  shall  be  kept  by  the  city  and  counfrjr 
Treasurer  in  a  fund  to  be  known  as  the  *  New  City  Hall 
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Fund/  and  out  of  which  said  fund  all  claims  for  work,  labor, 
and  materials  used  in  the  construction  of  said  building,  and 
the  salaries  of  the  Oommissioners,  the  Secretary,  the  Archi- 
tect, the  Superintendent  of  Works,  and  others  employed  in 
and  about  the  construction  of  said  building,  and  necessary 
office  expenses  of  the  Board  of  Commissioners,  shall  be  paid. 
All  claims  against  the  said  fund  shall  be  allowed  by  the 
Board  of  Commissioners,  by  resolution  entered  upon  their 
minutes,  before  the  Auditor  shall  be  authorized  to  audit  the 
same,  and  in  no  case  shall  any  portion  of  said  fund  be  used 
or  expended  for  any  other  purpose  than  that  herein  indicated, 
nor  shall  any  part  of  the  cost  of  the  construction  of  said 
building  be  paid  out  of  any  other  or  different  fund;  nor  shall 
any  lien  for  work,  labor,  or  material,  at  any  time  attach  to 
the  said  building,  nor  the  land  upon  which  the  same  is 
located,  in  any  manner  whatever.  The  Board  of  Commission- 
ers, in  each  fiscal  year,  may  make  contracts,  and  expend  in 
the  construction  of  said  building  a  sum  equal  to  the  estimated 
receipts  of  the  fund  during  the  current  fiscal  year,  but  no 
larger  or  greater  sum." 
Judgment  affirmed. 

Depabtbient  No.  1. 


[Filed  March  22,  1882.] 

No.  6879. 

ANGELL,  Appellant,  vs.  DELMAS,  Bespondent. 

Fbiotige  —  Appeal  —  Obdeb  aftbb  Final  Judoicemt  —  iDENmnoATioN  of 
Papbbs.  Upon  appeal  from  an  order  made  after  final  judgment  there 
must  be  a  bUl  of  exoeptionB  or  something  in  the  record  to  identify  the 
papers  used  on  the  hearing  in  the  Court  below,  else  the  appeal  mil  be 
dismissed. 

Appeal  from  Twenty-third  District  Court,  San  Francisco. 

J.  jB.  Hart,  for  appellant. 
J.  A.  YoeU,  for  respondent. 

By  the  CouBT : 

This  case  does  not  come  here  it.  a  condition  to  admit  of 
onr  considering  the  point  sought  to  be  made  by  the  appel- 
lant. The  appeal  is  from  an  order  made  after  final  judgment, 
and  there  is  no  bill  of  exceptions  or  anything  else  in  the 
record  to  show  what  papers  were  used  on  the  hearing  in  the 
Court  below. 

Appeal  dismissed. 


r 
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In  Bank. 


[Filed  March  22,  1882.1 

No.  7567. 

BIXLEK,  Kespondent, 

vs. 

THE  BOARD  OF  SUPERVISORS  OF  SACRAMENTO 

COUNTY,  Appellants. 

Swamp  Laud  Assbssmxmt — Gebtiosabi.  The  notion  of  the  Board  of  Snper- 
Ttsors  in  the  matter  of  ordering  a  supplemental  assessment  for  swamp 
land  porposes,  the  appointment  of  commissioners,  and  a  subsequent 
reseiasion  of  such  order,  cannot  be  reviewed  on  certiorari,  as  sudi  ac- 
tion is  not  judicial  in  its  nature. 
Id.  Certiorari  does  not  issue  to  review  ministerial  acts;  it  only  lies  to  re- 
view  proceedings  judicial  in  their  nature, 
i}  BiGLAXATioN — FowEB  ov  Lbgislatube.    The  Legislature  has  the  constitu- 

tional power  to  provide  for  the  reclamation  of  all  the  swamp  and  ' 
oyerflowed  lands  in  this  State,  whether  the  title  has  been  acquired 
under  the  Arkansas  Act  or  from  Mexican  grants,  and  to  assess  the 
land  reclaimed,  to  pay  for  the  expenses  incurred. 

Appeal  from  Superior  Court,  Sacramento  County. 

CaiUny  Armstrong  and  McKunef  for  appellant. 
Johnson  and  Gordon,  for  respondent. 

MoBBisoN,  C.  J.,  delivered  the  opinion  of  the  Court: 

David  Bixler  presented  his  petition  in  the  Superior  Court 
of  Sacramento  County,  praying  foi  a  writ  of  certiorari  to  re- 
view the  action  of  the  above  Board  in  vacating  an  order 
directing  a  supplemental  assessment  to  be  made  in  Recla- 
mation District  Number  Three.  The  petition  set  out  that 
"on  tiie  ninth  day  of  June,  1880,  the  Trustees  of  Reclama- 
tion District  Number  Three  presented  to  and  filed  with  the 
Board  of  Supervisors  of  Sacramento  Counlr  a  statement 
showing  that  the  original  assessment  and  all  me  further  as- 
sessments levied  on  the  lands  of  said  district  were  insuffi- 
cient to  provide  for  the  complete  reclamation  of  the  same, 
and  that  a  further  assessment  was  required  to  provide  for 
the  protection,  maintenance,  and  repair  of  the  reclamation 
works  of  the  district,  and  also  showing  the  work  done  and 
to  be  done,  with  its  estimated  cost.  That  thereupon  the 
Board  of  Supervisors  proceeded  to  hear  the  same,  and  on 
that  dav  made  their  order"  directing  an  additional  assess- 
ment of  one  hunched  and  eighty-one  thousand  two  hundred 
and  fifty-one  dollars  and  forty-two  cents,  to  complete  the 
reclamation  of  lands  within  the  district  above  named,  and 
appointed  three  Commissioners  to  assess  the  above  amount 
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on  the  lands  lying  within  the  assessment  district.  The 
order  was  made  by  the  Board  and  was  entered  at  length  in 
its  minutes  and  proceedings  on  the  ninth  day  of  June,  1880. 
The  petition  further  shows  that  afterwards,  to  wit,  on  the 
eleventh  day  of  the  same  month,  another  petition  was  pre- 
sented to  the  Board,  on  behalf  of  other  parties,  the  owners 
of  lands  in  Reclamation  District  Number  Three,  represent- 
ing to  the  Board  that  they  had  no  notice  of  the  application 
made  by  Bixler,  and  further  stating  that  '^  no  work  of  recla- 
mation has  been  done,  nor  is  there  any  in  contemplation, 
which  will  tend  in  the  slighest  degree  to  benefit  or  reclaim 
the  lands  in  said  district;  for  that  the  levees,  which  will  be 
or  are  of  any  use  or  benefit  to  the  land-owners,  were  built 
years  ago  by  the  land-owners,  and  were  paid  for  by  them, 
and  there  is  no  legal  debt  aminst  said  district,'*  and  pray- 
ing that  the  order  of  June  9th  be  set  aside  On  receiving 
this  second  petition  the  Board  of  Supervisors  made  an  order 
vacating  the  order  of  June  9th,  and  setting  the  whole  matter 
down  for  hearing  for  the  twentieth  of  June. 

On  the  foregoing  facts  the  plaintiff  based  his  application 
for  a  writ  of  certiorari^  and  on  the  twenty-second  day  of  June 
the  Superior  Court  of  Sacramento  County  issued  its  writ  as 
prayed  for.  On  behalf  of  the  defendant  a  motion  was  made 
to  quash  the  writ  on  numerous  grounds,  one  of  which,  the 
third,  was  as  follows:  ^'  Because  the  subject-matter  sought 
to  be  brought  into  this  Court  for  review  is  not  judicial  in  its 
character,  and  said  Court  has  no  jurisdiction  over  the 
same."  The  motion  was  denied,  and  such  proceedings 
were  had  in  the  case  that  the  order  of  the  Board  of  June  11, 
1880,  was  set  aside  and  annulled,  and  from  that  judgment 
the  appeal  in  this  case  is  taken. 

The  firat  question  that  presents  itself  in  this  case  is 
whether  the  action  of  the  Board  of  Supervisors  in  the  mat- 
ter of  directing  the  supplemental  assessment,  the  appoint- 
ment of  Commissioners,  and  the  subsequent  rescission  of  the 
order,  are  proper  matters  of  review  on  certiorari.  By  Sec- 
tion 1068  of  the  Code  of  Civil  Procedure  it  is  provided  that 
"A  writ  of  review  (certiorari)  may  be  granted  by  any  Court 
except  a  Police  or  Justice's  Court,  when  an  inferior  tribunal, 
board,  or  officer,  exercising  judicial  functions,  has  exceeded 
the  jurisdiction  of  such  tribunal,  board,  or  officer,  and  there 
is  no  appeal,  nor  in  the  judgment  of  the  Court  any  plain, 
speedy  and  adequate  remedy."  ''The  officer  or  tribunsJ  to 
whom  the  writ  of  certiorari  is  issued  must  be  an  inferior 
officer  or  tribunal,  exercising  judicial  functions,  and  the 
proceeding  to  be  brought  up  for  review  must  be  a  judicial 
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*  *  *  rj^Y^Q  y^\^  ^QQg  jiQ^  extend  to  a  mere 
ministerial  act  or  proceeding,  though  performed  by  a  judi- 
cial officer."    {People  vs.  Bush,  40  Gal.  344.) 

Was  the  appointment  by  the  Board  of  Supervisors  of 
three  Oommissioners  to  make  an  additional  assessment  in 
the  Beclamation  District  in  question,  the  exercise  of  a  judi- 
cial fmiction  ?  The  Board  of  Supervisors  is  vested  with 
legislative,  judicial,  and  executive  powers.  (People  vs.  Su^ 
parviBora  of  El  Dorado  County,  8  Cal.  58;  Vlomgh  vs.  Ohauncey, 
13  Id.  11);  and  it  is  only  wnere  the  power  exercised  by  the 
Board  is  in  its  nature  judicial,  that  a  writ  of  certiorari  wUl 
lie  to  review  and  annul  its  proceedings.  '^  There  must  be  a 
distinct  legislative  authority  for  every  tax  that  is  levied. 
*  *  *  The  Legislature  must  originate  the  power  to  tax, 
and  prescribe  the  rules  under  which  taxes  are  to  be  levied, 
bat  the  determination  of  the  amount,  even  of  a  State  tax, 
may  be  referred  to  some  other  authority.  *  *  *  The 
amonnt  of  the  local  taxes  is  determined  in  various  ways:  1. 
In  some  cases  they  are  fixed  by  the  Legislature  or  unaer  its 
direction;  2.  Li  some  cases  tney  are  determined  by  local 
boards,  which  exercise  a  quasi  legislative  authority,"  etc. 
(Cooleyon  Taxation,  244,  245.)  '' Special  assessments  are 
a  pecoliar  species  of  taxation,  standing  apart  from  the 
general  burdens  imposed  for  State  and  municipal  purposes, 
and  governed  byprinciples  that  do  not  apply  generally." 
(Id.  416,  417.)  These  assessments  are  made  for  local  im- 
proTGments,  such  as  grading  streets,  constructing  sewers 
titerein,  draining  swamps,  marshes  and  other  low  lands  of 
8taj;nant  water,  etc.,  and  tiie  principle  upon  which  they  are 
lened  is  ''that  the  territory  subjected  thereto  wUl  be  oene- 
fited  by  the  work."    (Liichfidd  vs.  Vermm,  41  N.  T.  133.) 

In  iae  case  of  Eager  vs.  TJie  Board  of  Supervisors  of  Yolo 
CcufUy,  47  Gal.  222,  the  Supreme  Court  held  that  "theLeg- 
islfttore  has  the  constitutional  power  to  provide  for  the  rec- 
lamation of  all  the  swamp  and  overflowed  lands  in  this  State, 
whether  the  title  has  been  acquired  under  the  Arkansas  Act 
or  from  Mexican  grants,  and  to  assess  the  land  reclaimed, 
to  pay  for  the  expenses  incurred." 

It  results  from  what  has  already  been  said  in  this  case, 
that  the  Superior  Court  had  no  jurisdiction  to  review  on 
cortwrari  the  action  of  the  Board  of  Supervisors  in  the  mat- 
ter complained  of,  as  the  same  was  not  judicial  in  its  nature, 
and  its  judgment  must  therefore  be  reversed.  It  is  unneces- 
sary for  08  to  pass  upon  the  question  whether  it  was. compe- 
tent for  the  Board,  in  the  exercise  of  functions,  either  minis- 
terial or  legislative,  to  set  aside  on  the  eleventh  of  June  an 
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order  improvidently  and,  perhaps,  unjustly  entered  on  the 
ninth,  but  we  would  feel  much  hesitation  in  holding  that 
such  power  did  not  exist. 

In  me  case  now  before  us  it  appears  that  upon  an. ex  parte 
application  an  assessment  of  one  hundred  ana  eighty  thous- 
and dollars  was  ordered  to  complete  a  work,  which,  it  ap- 
pears, from  a  counter-showing,  had  already  been  completed 
and  paid  for.  If,  in  such  a  case,  the  action  of  the  Board 
once  taken  becomes  irrevocable,  and  all  authdrity  and  con- 
trol over  the  matt-er  is  thereafter  lost,  it  is  manifest  that 
much  injustice  may  be  done. 

Judgment  reversed. 

We  concur:  McKinst^,  J.,  Myrick.  J.,  Boss,  J.,  Thorn- 
ton, J.,  Sharpstein,  J.,  McEee,  J. 


In  Bank. 

[Filed  March  21,  1882.] 

No.  7269. 

JAMES  A.  SEEHOBN,  Bespondent, 

vs. 
BIG  MEADOWS  AND  BODIE  WAGON  BOAD 

COMPANY.  Bespondent. 

fiupPLSMEHTAL  Answxs — DisoBBTioN — AppSAi<.  The  abnse  of  legal  disoretion 
in  Uie  trial  Gourt,  in  refasing  to  allow  a  supplementary  answer  to  be 
filed,  setting  up  a  release  of  the  canse  of  action,  is  subject  to  review 
on  appeal. 

Id.  Case  stated  where  the  Oourt  abused  snch  discretion  in  refusing  to  allow 
a  supplemental  answer  to  be  filed. 

Appeal  from  Superior  Court,  Mono  County. 

Bennett  and  Davies,  for  appellant. 

Parker,  Oorham,  Reddy,  and  Ryan,  for  respondent. 

MOBBISON,  C.  J.,  delivered  the  opinion  of  the  Court: 

The  plaintiff  brought  this  action  in  the  late  District 
Court  of  Mono  County  to  recover  damages  for  injuries  sus- 
tained bv  him  through  the  alleged  carelessness  of  an  em- 
ployee of  the  defendant.  The  case  was  set  down  for  trial  on 
the  sixth  day  of  April,  1880,  and  on  that  day  the  plaintiff 
appeared  by  his  attorneys  and  the  defendant  by  Frank 
Owens,  one  of  its  attorneys,  and  the  parties  proceeded  to 
impanel'  a  jury  to  try  the  case.  The  Court  tiien  adjourned 
until  the  following  day.    At  the  opening  of  the  Court  on  the 
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morning  of  the  seventh  day  of  April,  the  defendant,  by  its 
counsel,  moved  the  Court  *'for  leave  to  file  an  additional 
pleading,"  averring  and  alleging  '^  that  since  the  last  trial  of 
this  caose  there  had  been  a  fml  and  final  settlement  of  all 
matters  embraced  in  this  cause,  and  set  forth  in  plaintiff's 
amended  complaint;  and  that  a  full  release  and  satisfaction 
had  been  made  and  delivered  by  said  plaintiff  to  this  de- 
fendant. Counsel  for  the  defendant  also  stated  to  the  Court 
that  he  should  have  been  in  attendance  on  the  Court  on  the 
previous  day,  but  was  unavoidably  prevented  by  interruption 
m  travel;  that  no  one  of  the  defendant's  counsel  who  had 
actually  participated  in  the  former  trials  of  this  cause  was 
present,  naving  been  notified  bv  defendant  that  said  cause 
was  settled,  and  that  they  would  not  be  reqmred  further; 
that  Frank  Owens,  attorney  for  defendant,  having  been  but 
slightly  connected  with  the  former  trials,  and  knowing  that 
John  fe.  Kittrell  and  T.  W.  W.  Davies,  leading  attorneys  of 
the  defendant,  would  be  present  on  the  morning  of  the 
seventh  of  April,  had  not  felt  it  his  duty  to  assume  the 
responsibility  of  pleading  said  release,  and  that  said  Owens, 
attorney  for  defendant,  was  fully  advised  before  the  impan- 
eling of  the  jury  of  said  release;  and  the  Court  was  not  ad- 
vised of  any  alleged  settlement  until  now,  the  second  day  of 
trial  and  after  the  impaneling  of  the  jury;  and  that  said 
release  had  been  obtained,  and  all  the  negotiations  concern- 
ing the  same  had  been  had,  without  any  participation  or 
knowledge  of  the  same  by  any  attorney  of  defendant.  That 
after  aj^^ument  the  Court  overruled  and  denied  defendant's 
motion,  said  motion  being  objected  to  by  plaintiff's  counsel, 
to  which  ruling  of  the  Court  the  defendant,  by  its  counsel, 
then  and  there  duly  excepted." 

On  the  foUovnng  day,  after  the  plaintiff's  case  was  closed, 
the  defendant's  counsel  renewed  nis  motion  for  leave  to  file 
a  supplemental  answer,  which  motion  was  again  denied  by 
the  Court.  The  supplemental  answer  was  submitted  to  the 
Court,  a  copy  thereof  was  served  upon  the  plaintiff's  attor- 
neys and  profert  was  made  of  the  release.  In  denying  the 
defendant  s  motion,  the  following  reasons  were  given  there- 
for by  the  Court:  '^  Because  it  appears  that  the  pretended 
settlement  was  made  on  the  twenty-ninth  day  of  March,  1880, 
and  that  the  same  was  kept  a  profound  secret  from  the  Court 
and  from  plaintiff's  attorneys.  That  a  jury  was  permitted  to 
be- impaneled  before  any  such  settlement  was  made  known 
to  the  Court.  That  said  pretended  liettlement  does  not  come 
before  the  Court  with  that  fairness  ahd  honesty  that  should 
characterize  proceedings  in  Courts  of  justice.    This  Court  is 
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of  the  opinion  that  such  practice  is  reprehensible,  and  not 
to  be  tolerated.  That  the  manner  in  wnich  said  pretended 
settlement  was  brought  before  the  Court,  cannot  be  regarded 
in  any  other  light  than  that  of  trifling  with  the  Court.  The 
plaintiff  in  the  case  having  disappeared  from  the  country^ 
the  Court  *has  no  knowlec^e  in  what  manner  or  by  what 
means,  whether  just  or  unjust,  said  pretended  settlement 
was  brought  about.  The  fact  that  said  pretended  settlement 
was  kept  a  secret  from  the  attorneys  for  both*parties  at  the 
time  of  the  making  thereof,  and  from  the  knowledge  of  the 
Court,  until  after  tne  impaneling  of  ihe  jury,  taints  said  set- 
tlement with  grave  suspicions  of  the  fairness  and  integrity 
of  said  pretended  settlement."  The  defendant  offered  in 
evidence  the  release  and  proof  of  the  execution  thereof, 
together  with  the  proceedings  of  the  Board  of  Trustees  of 
the  defendant,  all  of  which  papers  were  objected  to  and  ex- 
cluded by  the  Court.  On  tnis  appeal,  the  action  of  the 
Court  in  refusing  to  allow  [the  defendsoit  to  file  a  supple- 
mental answer,  is  assigned  as  error,  and  we  are  asked  to  re- 
verse the  judgment  because  there)  was  an  abuse  of  judicial 
discretion  in  the  ruling  of  the  Court  below. 

By  Section  464  of  tne  Code  of  Civil  Procedure  it  is  pro- 
vided that  ''the  plaintiff  and  defendant,  respectively,  may 
be  allowed  on  motion,  to  make  a  supplemental  compliant  or 
answer,  alleging  facts  material  to  the  case,  occurring  after 
the  former  complaint  or  answer."  In  ihe  case  of  Harding 
vs.  3Iinear,  54  Cal.  502,  Department  One  of  ihis  Court  held 
that  ''the  right  to  file  a  supplemental  answer  is  not  an  abso- 
lute and  positive  right,  but  is  made  to  depend  on  the  leave 
of  the  Court  in  the  exercise  of  a  legal  discretion.  And,  say 
the  Appellate  Court  of  New  York,  the[Court  must  grant  leave, 
unless  the  motion  papers  show  a  case  in  which  the  Court 
may  exercise  a  discretion  as  to  granting  or  withholding  leave. 
*  *  *  The  application  may  be  refused,  if  the  new  &fense, 
although  legal,  is  inequitable.  (Medbury  vs.  Stvan,  46  N. 
T.  200;  HolyokeYs.  Adams,  59  Id.  233.") 

In  the  case  of  Medbury  vs.  Stoan,-  supra,  there  was  a  delay 
of  more  than  a  year  in  the  application  to  set  up  a  discharge 
by  supplemental  answer,  and  the  Court  of  Appeals  held  that 
such  application  was  addressed  to  the  discretion  of  the 
Court  beldw.  It  was  further  held  in  that  case,  that  no 
appeal  would  lie  from  the  action  of  Uie  Court  on  such  a 
motion.  But  in  the  latter  case  of  Holyoke  vs.  Adams,  59  N.  Y. 
233,  the  language  of  the  case  in  46  IS,  Y.  is  eixptairied,  and  it 
is  there  stated  "that  generally,  a  defendant  nas  a  right  to 
set  up  by  supplemental  answer  matter  of  defense  which  has 
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occturred  or  colne  to  his  knowledge  subsequently  to  the  put- 
tmg  in  of 'his  first  answer,  but  that  he  must  apply  to  the 
Conrty  by  motion  for  leave  so  to  do,  so  that  the  opposite 
party  may  be  heard,  and  the  Court  may  determine  whether 
there  has  been  inexcusable  laches,  or  whether  any  of  the 
reasons  appear  which  are  recognized  as  giving  authority  for 
denying  tne  exercise  of  the  general  right  in  this  particular 
instance.  A^d  the  Court  must  grant  leave,  unless  the  motion 
papers  show  a  case  in  which  the  Court  may  exercise  a  discre- 
tion as  to  granting  or  withholding  leave.  It  is  claimed  that 
itedbury  vs.  Stoan,  46  N.  Y.  200,  is  in  conflict  with  this. 
There  may  be  expressions  there  which,  if  separated  from  the 
context  and  from  the  facts  of  the  case,  are  susceptible  of 
Bach  interpretation.  It  is  said  that  '  the  right  to  allege  new 
matter  by  supplemental  pleading  is  not  an  absolute  and 
positive  right,  but  is  made  to  depend  upon  the  leave  of  the 
Court  in  the  exercise  of  a  le^l  discretion.'  This  statement 
alone  would  be  in  conflict  with  what  is  now  said.  But  the 
next  sentence  in  that  case  explains  and  limits  that  which  has 
just  been  quoted,  to  Wit:  'The  application  may.  be  re- 
iosed,  if  the  new  defense,  although  strictly  legal,  is  inequit- 
able, or  if  the  application  is  not  made  with  reasonable  dili- 
gence. A  party  may  waive  his  right  altogether,  or  lose  it 
Dy  laches. '  "Wnat  is  meant  in  Medbury  vs.  Stvan — and  I 
inink  what  is  there  expressed  when  the  case  is  taken  alto- 
^ther — is  that  there  is  no  such  absolute,  unrestrainable 
right  to  plead  by  supplemental  answer  matter  newly  arisen  as 
tiutt  the  Court  may  not  control  the  exercise  of  the  right 
within  the  limits  which  have  been  long  established,  by  re- 
fusing leave  thus  to  answer,  when  long  delay  has  intervened, 
or  fraud  is  shown,  or  injustice  will  be  wrought  by  allowing 
the  new  defense.  That  was  a  case  presenting  the  question 
of  laches.  The  motion  there  was  denied  below  upon  the 
ground  that  I^iches  existed." 

In  the  case  of  Drought  vs.  Curtiss  &  Park,  8  How.  Pr. 
Reps.  56,  the  Supreme  Court  of  New  York  held:  "When 
the  facts  asked  to  be  incorporated  and  pleaded  in  a  supple- 
mental answer,  go  to  divest  the  plaintiff  of  the  right  to  main- 
tain the  action,  and  transfer  the  cause  of  action  to  another, 
who  has  received  satisfaction  for  the  demand  involved  in  it, 
it  is  the  duty  of  the  Court  to  grant  Ihe  motion.  The  word  may^ 
in  such  a  case,  means  miist;  and  it  will  make  no  difference 
whether  the  motion  be  made  at  the  earliest  day  or  not.  The 
facts  amount  to  an  entire  satisfaction  of  the  cause  of  action, 
and  whenever  pleaded  and  established,  they  utterly  ex- 
tinguished the  plaintiff's  right  to  prosecute  it. 
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The  above  case  is  a  very  strong  one,  and  it  is  not  neces- 
sary for  ns  to  hold  that  the  word  may  means  must^  as  was 
held  hj  the  Supreme  Court  of  New  York.  We  have  no  de- 
cision in  this  State  which  covers  the  case  now  in  hand;  but 
under  the  section  of  the  Code  (473)  relating  to  amendments 
of  pleadings,  it  is  provided  that  ''the Court  majr,  in  further- 
ance of  justice  and  on  such  terms  as  may  be  just,  allow  a 
party  to  amend  any  pleading,  "etc.  The  case  of  Kirstein  vs. 
Madden f  38  Cal.  158,  presented  for  review  the  action  of  the 
District  Court  in  denying  a  motion  for  leave  to  amend  an 
answer  pending  a  motion  for  judgment  on  the  pleadings,  and 
it  was  there  held  that  the  Court  below  erred  in  denying  leave 
to  amend.  The  judgment  was  for  that  reason  reversed.  The 
above  case  illustrates  the  proposition  that  an  abuse  of  legal 
discretion,  vested  by  the  Code  in  the  Court  below,  is  a  proper 
matter  of  review  in  this  Court. 

This  brings  us  to  a  consideration  of  the  facts  presented  in 
the  case  now  before  us.  The  trial  of  the  case  commenced 
on  the  sixth  of  April,  and  a  jury  was  inipaneled  on  that  day. 
The  defendant  was  represented  by  Mx..  Owens,  a  junior 
counsel  in  the  case,  and  Mr.  Davies,  the  senior  and  leading 
counsel  for  defendant,  was  on  his  way  from  Carson  Cily,  his 
place  of  residence,  to  Bridgeport,  the  county  seat  of  Mono 
County,  to  attend  the  trial  and  take  charge  of  the  defense. 
He  started  in  time  to  reach  Bridgeport  before  the  trial  com- 
menced, but  was  prevented  from  reaching  his  destination 
until  the  foUowing  morning  by  reason  of  interruption  in  the 
travel.  As  it  was,  he  travelled  all  night,  and  was  present  at 
the  opening  of  the  Court  on  the  following  day.  At  that 
time,  and  before  any  evidence  was  taken  in  the  case,  Mr. 
Davies  moved  for  leave  to  file  a  supplemental  pleading,  with 
a  view  to  bring  before  the  Court,  and  put  in  issue  m  the 
case,  the  release,  which,  it  was  claimed,  had  been  executed 
by  the  plaintiff  to  the  defendant.  The  Court  refused  to 
allow  the  supplemental  answer  to  be  filed,  and  proceeded  to 
the  trial  of  tne  case  upon  pleadings  which  did  not  allow  such 
defense  to  be  made.  The  release,  it  was  said,  was  executed 
without  the  knowledge  of  the  attomevs,  but  the  bona  fides  of 
the  transaction  was  not  attacked;  and  there  was  no  circum- 
stance before  the  Court,  save  and  except  the  fact  that  the 
attorneys  were  not  consulted  in  the  matter,  to  cast  suspicion 
upon  the  settlement  of  the  case,  claimed  to  have  been  made 
by  the  parties  thereto.  We  think  there  was  no  laches,  and 
the  Court  should  have  permitted  the  defendant  to  plead  the 
release,  (See  Orady  vs.  BramkU,  Department  Two,  opinion 
filed  November  23,  1881.)    The  Court  might  have  imposed 
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terms  opon  the  defendant,  such  as  the  payment  of  costs,  and 
should  haT(B  continued  the  case,  if  a  continuance  had  been 
asked  for  by  the  plaintiff.  The  plaintiff  was  not  present  at 
the  trial,  ""^but  had  disappeared  from  the  country,"  as  the 
record  shows,  being  satisned  with  the  amount  of  two  thou- 
sand dollars,  which  it  appeared  had  been  paid  him,  and  for 
which  no  allowance  was  made  by  the  jury  in  fixing  the  dam- 
ages awarded  by  their  verdict. 

The  judgment  and  order  are  reversed. 

We  concur:    Myrick,  J.,  Sharpstein,  J.,  Thornton,  J. 

OONCURRING   OPINION. 

I  concur  in  the  judgment,  for  the  reason  that  the  denial 
of  the  Court  below  of  the  motion  made  by  the  defendant  to 
file  the  supplemental  answer  j^resented  to  the  Court  was, 
under  the  circumstances  on  which  the  motion  was  made,  an 
abuse  of  judicial  discretion.  MoKee,  J. 

DISSENTING  OPINION. 

We  do  not  understand  the  facts  to  be  exactly  as  stated  in 
the  foregoing  opinion.  We  adhere  to  the  views  expressed 
when  the  case  was  before  Department  One,  and  therefore 
dissent  from  the  judgment  now  given. 

McEmsTBY,  J.,  Boss,  J. 


In  Bane. 


[Filed  March  20,  1882.] 

No.  8246. 

SMITH,  Bespondent,  vs.  ABNOLD,  Appellant. 

Tbakscbipi^— Appkai<. 

Appeal  from  Superior  Court,  Colusa  County. 

Hart  it,  Hart,  for  respondent. 
e/.  C.  Dead,  for  appellant. 

By  the  Coubt  : 

The  transcript  was  not  filed  in  this  Court  within  the  forty 
days  after  the  appeal  was  perfected,  nor  was  it  filed  before 
the  notice  to  dismiss  the  appeal  was  given.  No  sufficient 
excuse  has  been  shown  why  it  was  not  so  filed,  and  no  appli- 
cation was  made  to  this  Court  before  the  expiration  of  the 
forty  days  for  an  extension  of  the  time  to  file  the  transcript. 
(Bides  1-11.) 

Appeal  dismissed. 
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In  Bai^. 


[FUed  March  22,  1882.] 

No.  6586. 

HOWARD,  Appellant,  vs.  DONAHUE,  Respondent. 

MoNXT  Had  amd  Beceiyed — Outside  Lands — ^Tbnamtb  in  Common.  Action 
for  money  had  and  Feceiyed ;  plaintiff  claiming  that  defendant  ac- 
qnired  the  money  from  the  city  and  county  of  San  Francisco  for  cer- 
tain interests  in  ontside  lands  taken  for  Golden  Gate  Park,  a  portion 
of  which  plaintiff's  grantor  claimed.  It  did  not  appear  that  defend- 
ant acted  for  plaintiff.  Heldt  the  relationship  of  tenants  in  common 
did  not  oast  upon  defendant  the  dnty  of  coUecting  money  for  plaintiff. 
Hddf  further,  it  did  not  appear  that  plaintiff  had  placed  himself  in 
snch  position  as  that  he  ooidd  have  demanded  of  the  city  and  county 
of  Sail  Francisco,  or  of  its  officers,  any  payment  for  his  interest  in 
the  lands;  and  such  being  the  case,  defendant  could  not  be  held  to 
have  receiyed  to  the  use  of  the  plaintiff  a  portion  of  the  moneys 
claimed  and  received  from  the  city  and  county  for  his  own  interests 
on  his  individual  application. 

Appeal  from  Fifteenth  District  Court,  San  Francisco. 

PringU  &  Hayne,  for  appellant. 

Patterson,  Lloyd  &  Newlanda,  and  Bergm,  for  respondent. 

Myhioe,  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  action  for  money  had  and  received,  and  pro- 
ceeds upon  the  theory  that  the  defendant  has  in  his  posses- 
sion money  which  ex  aequo  et  bano  belongs  to  the  plaintiff. 

The  controversy  grows  out  of  the  facts  that  on  June  5, 
1861,  the  defendant,  then  being  the  claimant  of  a  certain 
tract  of  land  called  the  Donahue  tract,  containing  two 
hundred  and  ninety-six  acres  of  what  are  &nown  as  the 
outside  lands  of  the  city  and  county  of  San  Francisco,  con- 
veyed by  deed  of  grant,  bargain,  and  sale  to  one  Butters,  an 
undivided  interest  therein  equal  to  ten  acres.  The  defendant 
also  conveyed  some  other  interest  in  the  tracjb  to  other  indi- 
viduals. After  the  passage  of  the  Act  of  Congress  of  March 
8,  1866,  relating  to  the  outside  lands,  and  the  appropriate 
State  legislation,  Donahue  caused  the  Donahue  ^act  to  be 
delineated  upon  the  map  of  the  outside  lands,  and  paid  all 
the  necessary  taxes  and  assessments.  Afterwards  a  part  of 
this  tract  was  taken  for  Golden  Gate  Park,  and  an  award 
made  for  the  part  so  taken.  Donahue  demanded  the  amount 
of  the  award,  and  received  from  the  proper  officer  a  part  of 
it,  on  the  receipt  of  which  he  executed  to  the  city  a  deed  for 
all  that  part  of  the  Donahue  tract  taken  for  the  park.  The 
amount  retained  by  the  officer — some  $20,000  or  $22,000 — 
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was  retained  by  him  for  the  purpose  of  paying  the  shares  of 
the  rendees  of  Donahue  other  tnan  Butters.  The  names  of 
those  other  vendees  appeared  on  the  map.  Butters'  name 
did  not,  and  the  officer  knowing  nothing  of  any  claim  on  his 
part,  paid,  as  is  contended  by  the  plaintiff,  tne  portion  of 
the  awiurd  corresponding  to  the  Butters  interest,  to  the  de-, 
fendant.  Neither  Butters,  nor  any  of  his  grantees,  appear 
eyer  to  have  had  actual  possession  of  any  part  of  the  land, 
nor  to  have  paid  any  part  of  the  taxes  or  assessments,  nor  to 
have  had  anything  to  do  with  the  delineation  of  the  claim 
npon  the  map.  The  first  that  seems  to  have  been  heard  of 
that  interest  since  the  defendant's  deed  in  1861,  was  the  de- 
mand made  on  the  defendant  shortly  before  the  commence- 
ment of  this  action  by  the  plaintiff,  who  had  by  mesne  con- 
yeyances,  succeeded  to  one-half  of  Butters'  rights,  for  that 
portion  of  the  award  corresponding  to  the  interest  held  by 
him. 

While  it  is  not  pretended  on  the  part  of  the  plaintiff  that 
Butters  or  any  of  his  grantees  ever  personally  complied 
with  any  of  the  requirements  of  the  legislation  relating  to 
the  outeide  lands,  yet  it  is  contended  that  by  reason  of  the 
relation  existing  between  them  and  the  grantor,  defendant, 
the  compliance  bj  the  latter  with  those  requirements,  made, 
as  it  is  claimed,  in  furtherance  of  their  common  title,  inured 
to  the  benefit  of  his  vendees. 

We  cannot  accede  to  that  proposition.  Order  No.  800 
required  action  upon  the  part  of  each  and  every  person 
"having  or  claiming  any  interest  in  any  portion"  of  the 
lands;  such  action  was  required  to  be  had  by  himself  or 
some  one  for  and  on  his  behalf.  For  the  purposes  of  such 
action^  the  relation  of  tenants  in  common  did  not  exist;  that 
relationship  may  have  existed  in  the  ownership  of  the  lands, 
but  in  seeong  the  compensation  provided  for  in  the  order, 
each  was  to  act  for  himself.  It  does  not  appear  that  Dona- 
hue took  upon  himself  to  act  for  plaintiff;  their  relationship, 
as  tenants  in  common,  did  not  cast  upon  him  that  duty; 
therefore,  it  does  not  appear  that  by  any  agreement,  express 
or  implied,  or  by  any  obligation,  the  moneys  received  by 
Donahue  were  received,  in  whole  or  in  part,  for  or  on  ac- 
count of  plaintiff  or  his  interest.  It  does  not  appear  that 
the  plaintiff  had  bv  his  acts  placed  himself  in  such  position 
as  that  he  could  have  demanded  of  the  city  and  county  or 
its  officers  any  payment  for  his  interest  in  the  lands.  II  so 
— if  the  citv  and  county,  in  consequence  of  his  omission,  was 
under  no  obligation  to  make  compensation  to  him — ^how  can 
Donahue  be  held  to  have  received  to  the  use  of  plaintiff  a 
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portion  of  the  moneys  claimed  and  received  from  the  ciij 
and  county  for  his  own  interests  on  his  individual  appli- 
cation. 

Order  affirmed. 

We  concur:  McKee,  J.,  Morrison,  C.  J.,  Sharpstein,  J., 
Thornton,  J.,  McKinstry,  J.,  Boss,  J. 


In  Bank. 

[Filed  March  22,  1882.] 

No.  7568. 

MOBSE,  Appellant,  vs.  WBIGHT,  Bespondent. 

DeID  —  SlTBSBQUSNT    PUBOHASEB  —  NOTIOB  —  YAIiUABLB    GoNBIDXBATIOM  — 

BxooBD.  As  respects  subseqaent  purchasers  of  land,  it  is  only  sab- 
seqnent  purchasers  for  a  valuable  consideration  who  are  protected 
against  prior  oonyeyanoes  unrecorded. 

Appeal  from  Superior  Court,  Mendocino  County. 

Foulds  and  Lamar,  for  appellant. 
Carothera  and  Holhdayy  for  respondent. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

This  action  is  ejectment  for  a  tract  of  land  in  Mendocino 
Gountv.  It  appears  from  the  record  that  the  land  was  pur- 
chased on  t]ie  third  of  November,  1858,  by  Salmi  Morse 
from  Solado  Duarte  and  husband  (the  then  owners)  for  the 
sum  of  four  thousand  dollars — the  deed  being  by  Morsels 
direction,  executed  by  the  Duartes  to  one  Bobert  Jay.  This 
deed  was  duly  recorded,  and  under  it  Morse  took  possession 
of  the  property.  A  few  days  afterwards,  that  is  to  say,  on 
the  seventeenth  of  November,  1858,  at  the  instance  of  Miorse, 
Jay  executed  to  him  (Morse)  a  deed  of  conveyance  of  the 
land.  This  deed  was  not  recorded  until  after  the  commence- 
ment of  the  present  action.  On  the  twenty-ninth  of  Novem- 
ber, 1875,  Morse,  in  consideration  of  the  sum  of  twelve 
thousand  dollars  paid  to  him  by  the  defendant,  Anna  £. 
Wright,  executed  to  her  a  deed  of  conveyance  of  the  land, 
under  which  deed  defendant  entered  into  possession  of  the 
premises  as  owner  thereof,  and  has  so  remained  ever 
since.  The  findings  of  the  Court  further  show  that  Morse, 
from  the  time  of  nis  purchase  on  the  third  of  November, 
1858,  until  his  sale  to  the  defendant  on  the  twenty-ninth  of 
November,  1875,  was,  by  himself  and  through  tenants,  in 
the  possession  of  the  land,  claming  it  as  his  own,  and  exer- 
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oifling  repeated,  open,  and  notorioiis  acts  of  ownership  of  it. 

From  the  above  facts  it  is  apparent  that  the  legal  title  to 

the  premises  is  in  the  defendant,  Anna  E.  Wright. 

Bat  there  are  other  facts  in  the  case,  and  they  are  these: 
Some  months  after  the  execution  of  the  deed  from  Jaj  to 
Sahni  Morse  conveying  to  the  latter  the  demanded  premises, 
that  is  to  say,  on  the  thirtieth  of  May,  1869,  Jay  signed  and 
acknowledged,  as  grantor,  a  qnit-claim  deed,  which  was 
drawn  by  Salmi  Morse,  purporting  to  quit-claim  the  said 
jpremises  to  Harriet  Jay  Elliott,  who  was  then  in  England. 
This  deed  was  so  drawn,  signed,  and  acknowledged  without 
the  knowledge  or  request  of  the  grantee,  and  without  any 
consideration  paid  therefor.  Shortly  after  this  Harriett  Jay 
Elliott  came  to  California  from  England,  pursuant  to  an  en- 
gagement with  Salmi  Morse  to  marry  him,  made  about  a  year 
5 nor  thereto;  and  they  were  married  at  San  Francisco,  July 
,1859. 

There  was  no  marriage  contract  between  them  relative  to 
the  demanded  premises  or  to  any  other  properiy. 

Up  to  the  time  of  the  marriage,  the  deed  drawn  by  Salmi 
Morse  from  Bobert  Jay  to  Harnett  Jay  Elliott  had  not  been 
deUvered.  The  Court  below  found  that  it  never  was  deliv- 
ered. We  are  inclined  to  think  this,  finding  ought  to  have 
been  the  other  way  in  view  of  the  evidence;  for  the  plaintiff 
testified  that  four  or  five  days  after  her  marriage  with 
Salmi  Morse  she  went  to  reside  upon  the  land  with  her  hus- 
band, when  the  latter  handed  her  the  deed  and  said:  **  Here 
is  the  paper  of  this  ranch;  that  is  yours."  We  find  nothing 
in  the  record  contradicting  this  statement,  and  it  finds  sup- 
port in  the  fact  that  the  deed  was  placed  on  the  records  of 
the  county  July  16,  1859.  For  the  purposes  of  our  decision, 
therefore,  we  will  treat  the  deed  from  Jay  to  Harriett  Jay 
Elliott  as  having  been  delivered.  But  what  of  it?  The  title 
to  the  property  was  not  in  Jay  when  the  deed  was  made^.  It 
had  been  previously  conveyed  by  him  to  Salmi  Morse.  It  is 
true  that  the  deed  to  Morse  was  not  of  record,  and  it  does 
not  appear  that  the  plaintiff  knew  anything  of  it  at  the  time 
of  the  delivery  of  the  deed  of  Jay  to  her.  But  it  is  also  true 
that,  as  respects  subsequent  purchasers,  it  is  only  subse- 
quent purchasers  for  a  valuable  consideration,  who  are  pro- 
tected against  prior  conveyances  unrecorded,  within  which 
category  plaintiff  does  not  come. 

Bat  it  is  said  that  the  defendant  is  estopped  from  den;^ing 
that  the  deed  from  Jay  to  plaintiff  conveyed  to  her  the  title. 
On  what  principle  we  are  unable  to  see.  Plaintiff  paid 
nothing  for  the  deed  from  Jay,  which  conveyed  nothing,  for 
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the  reason  as  already  stated,  that  Jay  had  at  the  time  of  mak- 
ing of  the  deed  nothing  to  convey;  while  the  defendant  paid 
to  Salmi  Morse  the  sum  of  twelve  thousand  dollars  for  the 
legal  title  to,  and  the  possession  of  the  premises  conveyed 
and  delivered  by  him  to  her.  We  see  no  ground  for  the 
operation  of  the  doctrine  of  estoppel  in  favor  of  the  plaintiff 
as  against  the  defendant. 

Judgment  and  order  affirmed. 

We  concur:  B^rick,  J;,  McKinsiry,  J.,  Sharpstein,  J., 
Thornton,  J.,  McKee,  J.,  Morrison,  O.  J. 


In  Bane. 


[Filed  March  14,  1882.  | 

No.  8160. 

IN  THE  MATTEE  OF  THE  BEAL  ESTATE  ASSO- 

CIATES  IN  INSOLVENCY. 

Inboltxnct — ^AppoiNTMEira'  OF  RxcEiYXBs.  A  receiver  may  be  appointed,  in 
an  ineoWency  proceeding,  by  the  Jndge  of  the  Oonrt,  exparte  and  at 
Chambers. 

Gebtiobaiii.  The  writ  of  certiorari  goes  only  in  cases  of  excess  of  jurisdie^ 
tiony  and  it  not  appearing  from  the  petition  that  the  appointment  was 
made  with  or  withont  notice,  nor  bnt  that  the  Oonrt  was  justified  in 
directing  its  officer  to  take  possession  of  the  property,  the  order  to 
show  cause  shonld  be  discharged. 

Application  for  writ  of  review. 

W.  H.  lifiddy  and  J.  E.  McElrath,  for  petitioner. 
Jno.  J.  Roche  and  J,  P.  Meux^  for  respondent. 

By  the  Court  : 

The  B^al  Estate  and  Building  Associates,  on  petition,  ob- 
tained from  this  Court  an  order  that  the  Superior  Court,  in 
and  for  the  city  and  county  of  San  Francisco,  Department 
Ten,  and  Hon.  Charles  Halsey,  Judge  thereof,  show  cause 
why  a  writ  of  review  should  not  issue,  to  review  certain 
proceedings  had  before  said  Judge  concerning  the  appoint- 
ment of  a  receiver.  The  respondent  objected  to  the  grant- 
ing of  the  writ,  such  objection  being  in  the  nature  of  a 
demurrer  to  the  petition. 

Section  63  of  tne  Insolvent  Act  of  1880  says:  *'A  receiver 
may  be  appointed  by  the  Court,"  etc.  It  is  claimed  that 
this  language  limits  the  appointment  to  the  Court  when  in 
session  as  such,  and  that  tne  Judge  in  Chambers  cannot 
make  the  appointment.    The.  latter  part  of  the  section  pro- 
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Tides  that  the  appointment,  etc.,  shall  in  all  respects  be 
regulated  bj  the  general  laws  applicable  to  receivers. 
Section  564,  G.  C.  P.  (which  is  a  portion  of  the  general  laws 
applicable  to  receivers),  provides  that  a  receiver  may  be  ap- 
pointed by  the  Court  or  the  Judge  thereof,  and  Section  566 
reco^izes  the  appointment  of  a  receiver  upon  an  ex  parte 
apphcation.  Section  166,  C.  C.  P.  authorizes  a  Judge  of  a 
Superior  Court  to  grant,  at  Chambers,  all  orders  ana  writs 
which  are  usually  granted  in  the  first  instance  upon  an  ex 
parte  application,  and  to  hear  and  dispose  of  such  orders 
and  write. 

Begarding  these  various  sections  together,  we  are  of 
opinion  that  the  Judge  may,  in  an  insolvency  proceeding, 
ex  parte,  and  at  Chambers,  appoint  a  receiver. 

It  does  not  appear  from  the  petition  in  this  case,  whether 
the  order  appointing  a  receiver  was  made  with  or  without 
notice;  nor  does  it  appear  but  that  the  Court  was  fully 
justified  in  directing  ite  officer  to  take  possession  of  the 
property  named,  for  the  purpose  of  holding  it  until  an  ad- 
judication should  be  had.  This  writ  goes  only  in  cases  of 
exoesa  of  jurisdiction.  It  may  be  that  the  allegations  of  the 
petition  for  the  appointment  of  the  receiver  showed  a  case 
m  which  it  was  eminently  proper  that  the  hand  of  the  law, 
by  a  receiver,  should  be  interposed. 

The  objections  of  the  respondent  are  sustained,  the  order 
to  show  cause  is  discharged,  and  the  order  staying  proceed- 
ings in  the  lower  Court  is  revoked. 

I  dissent:  McKinstry,  J. 

Boss,  J.,  expressed  no  opinion. 


In  Bane. 

LPiled  March  14,  1882.] 

No.  6886. 

WALSH,  Appetj.ant,  vs.  HUTCHINGS,  Eespondent. 

PB4cnci — Appbaij — Dbfaux;! — Cuebe'b  Gektitigats  to  Tsanbcbzpt.  It  is 
not  for  the  Clerk  to  determine  what  papers  or  evidence  the  Oourt  acta 
upon  in  setting  aside  a  default  ludgment;  and  in  the  absence  of  a  bill 
of  exceptions  or  certificate  of  the  Judge,  the  Clerk's  certificate  that 
certain  papers  were  nsed  at  the  hearing  is  not  sufficient. 

Appeal  from  Thirteenth  District  Court,  Merced  County. 

C.  H.  Marks,  for  appellant. 

fi.  H.  Ward  and  P.  D.  Wigginton,  for  respondent. 
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Mtbigk,  J.,  deliyered  the  opinion  of  the  Court: 

This  is  an  appeal  from  an  order  setting  aside  a  default 
judgment  entered  against  the  defendant.  The  action  was 
commenced  in  the  District  Court  in  and  for  the  county  of 
Merced,  and  the  summons  was  served  on  the  defendant  in 
the  city  and  county  of  San  Francisco,  October  11,  1879. 
The  default  and  judgment  were  entered  by  the  clerk  No- 
Tember  26,  1879.  The  defendant  moved  to  vacate  the  judg- 
ment and  set  aside  the  default,  and  for  leave  to  answer, 
which  motion  was  granted  by  the  Court.  Papers  appear  in 
the  transcript  as  printed,  purporting  to  be  an  affidavit  of  the 
defendant,  and  a  counter-affidavit  of  the  plaintiff;  but  there 
is  no  bill  of  exceptions,  and  the  Judge  of  the  Court  below 
does  not  certify  or  identify  these  papers  as  having  been  used 
on  the  motion.  It  is  true,  the  clerk  of  the  Court  below 
certifies  that  the  transcript  '^  contains  full,  true,  and  correct 
copies  of  all  papers  used  on  the  hearing  in  said  District 
Court  on  the  motion  of  said  defendant  Hutchings  to  set 
aside  default  and  judgment;"  but  it  is  not  for  the  clerk  to 
determine  what  papers  or  evidence  the  Court  acted  upon. 
Disregarding  these  papers,  it  does  not  appear  that  the  Court 
was  not  justified  under  Section  473,  C.  C.  P.,  in  making  the 
order.     Order  affirmed. 

We  concur:    McKee,  J.,  Sharpstein,  J.,  Thornton,  J. 

I  concur  in  the  judgment :    McKinstry,  J. 

I  also  concur  in  the  judgment:    Momson,  C.  J. 


In  Bank. 

[Filed  March  15,  1882.] 

No.  7292. 

HINDS,  Bespondent,  vs.  MABMOLEJO,  Appellants. 

Nationai.  Banes — Intssbst.  National  banks  in  this  State  are  allowed  to 
charge  and  receive  snoh  rates  of  interest  on  money  loaned,  as  may  be 
agreed  upon. 

Appeal  from  Twentieth  District  Court,  Santa  Clara  County. 

D,  M.  DdmaSy  D.  J.  Hincb,  and  S.  L.  Ihry,  for  respond- 
ent. 
S.  F.  Leib,  for  appellants. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

The  sole  point  made  by  the  appellants  in  this  case  is  that, 
in  this  State  a  National  bank  has  no  right  to  charge  or 
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oeive  a  higher  rate  of  interest  upon  money  loaned  than  seven 
per  cent,  per  annum.  Section  30  of  the  National  Banking 
Act  provides : 

''  Every  association  organized  under  this  Act  may  take, 
receive,  reserve,  and  charge  on  any  loans  *  *  *  interest 
at  the  rate  allowed  by  the  laws  of  the  State  or  Territory 
where  the  bank  is  located,  and  no  more;  except  that  where^ 
bv  the  laws  of  the  State,  a  different  rate  is  limited  for  banks 
of  issue  organized  under  State  laws,  the  rate  so  limited  shall 
be  allowed  every  association  organized  in  any  State  under 
ibis  Act.  And  when  no  rate  is  fixed  by  the  laws  of  the 
State  or  Territory,  the  bank  may  take,  receive,  reserve,  or 
eharge  a  rate  not  exceeding  seven  per  centum." 

Bj  the  first  clause  of  this  section  National  banks  are  au- 
thorized to  charge  and  receive  interest  at  the  rate  allowed 
by  the  laws  of  the  State  or  Territory  where  the  bank  is 
located,  and,  by  the  last  clause,  when  no  rate  is  fixed  by  the 
laws  of  the  State  or  Territory,  they  are  allowed  a  rate  not  ex- 
oeeding  seven  per  centnm.    Beacling  the  entire  section,  and 
considering  the  two  clauses  together,  as  they  must  be  con- 
ridered,  we  are  of  the  opinion  that  the  word  '*  fixed  "  used  in 
the  last  clause  is  used  in  the  same  sense  as  the  word  *  *  allowed  " 
in  the  first  clause,  and  that  by  the  the  words  **  the  laws  of  the 
State  or  Territory  "  is  meant  statute  laws.    In  other  words, 
that  the  true  interpretation  of  the  Act  of  Congress  is,  that  in 
those  States  and  Territories  having  no  statute  upon  t^e  sub- 
ject of  interest,  the  National  banks  are  allowea  a  rate  not 
exceeding   seven  per  centum,  while  in    those    States  and 
Territories  having  a  statute  on  the  subject,  thev  are  author- 
ized to  charge  and  receive  interest  at  the  rate  allowed  other 
banks  and  individuals.     From  this  view  it  follows  that  inas- 
much as  we  have  in  Oalifomia  a  statute  (Civil  Code,  Section 
1918),  providing  ''that  parties  may  agree  in  writing  for  the 
payment  of  any  rate  of  interest,  and  it  shall  be  allowed  ac- 
cording to  the  terms  of  the  agreement  until  the  entry  of 
judgment,"  the  National  banks  are  also  allowed  to  charge 
and  receive  such  rates  of  interest  as  may  be  e^reed  on. 

We  do  not  find  any  of  the  authorities  cited  by  either  of 
the  parties  to  this  controversy  directly  in  point,  but  think 
the  views  here^expressed  find  support  in  the  case  of  Tiffany 
vs.  ^QJAxmuL  BarUc  of  Mssauri,  lo  Wall.  409,  and  are  not  in 
conflict  with  the  decision  in  Johnson  vs.  National  Bank  of 
Olommae,  74  N.  T.  329. 
Judgment  affirmed. 

We  concur:    Sharpstein,  J.,   McKee,  J.,  Thornton,  J., 
Morrison,  C.  J.,  Myrick,  J. 
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Department  No.  2. 


[Filed  March  23,  1882.] 
No.  8037. 

PEOPLE,  ETC.,  Petitioneb, 

vs. 
CRANE,  Judge,  etc.,  Respondent. 

Pbagtiob — ^BzLL  OF  EXCEPTIONS — MiSTAKB.  Plaintiff  prepared  a  doctiment 
as  a  proposed  bill  of  exceptions  which  was  by  mistake  entitled, 
"plaintiff's  proposed  statement  on  appeal."  The  Code  makes  no 
provision  for  the  settlement  of  "a  statement  on  appeal."  The  re- 
spondent, Jndge  of  the  trial  Court,  refused  to  settle  the  proposed  bill. 
It  was  presented  in  time.  Held,  the  Jadge  shoald  have  ignored  the 
mistake  of  plaintiff  and  settled  the  bill,  as  such  mistake  was  not  a 
sufficient  grotind  for  refusing  to  settle  it. 

Id, — Eyidbnob.  If  more  evidence  is  stated  in  a  proposed  bill  of  exceptions 
than  is  necessary  to  explain  the  objection,  it  is  the  duty  of  the  Judge 
settling  the  bill  to  strike  out  so  much  as  is  unnecessary. 

Mandamus. 

W.  H,  AUen,  for  petitioner. 
Vrooman  &  Davis,  for  respondent. 

By  the  Court. 

The  Code  makes  no  provision  for  the  settlement  of  ''a 
statement  on  appeal."  It  provides  for  the  settlement  of  ''a 
statement  of  the  case."  lout  that  cannot  be  settled  until 
after  a  notice  of  a  motion  for  a  new  trial  has  been  served. 
Such  statement,  when  settled,  may  be  used  on  the  motion 
for  a  new  trial,  and  afterwards  on  an  appeal,  if  one  be 
taken,  from  the  juclgment.     (C.  C.  P.  960.) 

The  relator  did  not  serve  a  notice  of  motion  for  anew  trial, 
and  therefore  is  not  entitled  to  have  '*  a  statement  of  the 
case,"  to  be  used  on  a  motion  for  a  new  trial  settled.  And 
it  appears  that  he  did  not  prepare  ''  a  statement  of  the  case  " 
for  that  purpose.  But  he  did  prepare  something  which  he 
entitled  ''I^lain tiff's  proposed  statement  on  appeal,"  for 
which  the  Code  makes  no  provision.  And  for  thiEtt  reason 
the  respondent,  as  Judge  of  the  Superior  Court  in  which  the 
original  action  was  tried,  refused  to  settle  it.  The  objection, 
however,  as  we  view  it,  is  rather  to  the  form  than  to  the  sub- 
stance of  the  thing.  If  it  had  been  entitled  '^  plaintiff's 
bill  of  exceptions,"  we  think  it  clearly  would  have  oeen  the 
duty  of  the  Court  to  settle  it.  The  exce{)tion  appears  to  be 
to  the  decision,  upon  the  ground  of  the  insufiSciency  of  the 
evidence  to  justify  it,  and  the  objection  specifies  the  particn- 
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lars  in  which  such  evidence  is  alleged  to  be  insufficient. 
Whether  more  of  the  evidence  is  stated  with  the  objection 
than  is  necessary  to  explain  it,  is  a  question  which  must  be 
determined  by  the  Judge  when  he  settles  it.  If  more  than 
is  necessary  for  that  purpose  has  been  inserted,  it  is  his  duty 
to  strike  out  so  much  as  is  unnecessary.  But  we  do  not 
think  that  a  mistake  in  entitling  a  bill  of  exceptions  is  a 
sufficient  ground  for  refusing  to  settle  it.  In  People  vs.  Zee, 
14  Gal.  510,  this  Court  held  that  there  was  no  difference  be- 
tween a  statement  and  bill  of  exceptions.  In  this  State  there 
certainly  is^not  in  form  or  substance.  But  the  Code  makes  a 
distmction,  by  providing  that  one  may  be  settled  within  a  cer- 
tam  time  after  the  entrv  of  the  judgment  and  the  other  within 
a  specified  time  after  the  service  of  a  notice  of  motion  for  a 
new  trial.  In  this  case  the  exception  with  so  much  of  the 
eyidenoe  as  the  relator  claims  is  necessary  to  explain  the 
objection,  was  presented  to  the  Judge  for  settlement  within 
the  time  prescribed  bv  the  Code  for  the  presentation  of  a 
bill  of  exceptions,  and  we  think  that  it  should  have  been 
treated  as  such  notwithstanding  the  mistake  in  entitling  it. 
Let  a  peremptory  writ  issue  as  prayed. 


Depabtment  No.  1. 


[Filed  March  22, 1882.] 

No.  7122. 

DOHS  ET  All.,  Appktj.ants, 

vs. 
GOBNEMA  WILLOlJaHBT,  Ebspondent. 

BrATI   07   DSCKASBD    PlBflON  —  DeCBBS    OV   DiBOHABOB — SXTTLBIOBHT    09 

Emn,  Until  the  entry  of  a  decree  disoharging  the  executor,  the 
tnut  Btfll  oontinaeg  in  contemplation  of  law,  and  ench  exeontor  re- 
mains  clothed  with  the  dnty  and  authority  of  his  office, 

I&.    Until  the  entry  of  such  decree  the  estate  is  not  settled. 

Cum — Statdtb  ot  LmiTATioira.  Ko  claim  against  any  estate,  which  has 
been  "presented  and  allowed,"  is  affected  hy  the  statute  of  limita- 
tioDs,  pending  the  proceedings  for  the  settlement  of  the  estate.  (1669 
0.  0.  P.) 

Appeal  from  Twenty-third  District  Court,  San  Francisco. 

Sixwjfer  dk  BaU  and  SmUh,  for  appellants. 
David  Bogers,  for  respondent. 

McEiNSTBY,  J.,  delivered  the  opinion  of  the  Oonrt: 

Section  1697  of  the  Code  of  Civil  Procedure  provides: 
''When  the  estate  has  been  fully  administered,  and  it  is 
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shown  by  the  executor  or  administrator,  by  the  prodaction 
of  satisfactory  vouchers,  that  he  has  paid  aU  sums  of  money 
due  from  him,  and  has  delivered  up,  under  the  order  of  the 
Court,  all  the  property  of  the  estate  to  the  parties  entitled, 
and  performed  all  the  acts  lawfully  required  of  him,  the 
Court  must  make  a  judgment  or  decree  discharging  him  from 
all  liability  to  be  incurred  thereafter."  Untu  the  entry  of 
such  a  decree  ''the  tfust  still  continues  in  contemplation 
of  law,  and  the  executor  remains  clothed  with  the  duty  and 
authority  of  his  office."  {McCrea  vs.  Haraszthy,  51  Cal.  151.) 
Until  the  entry  of  such  a  decree  the  estate  is  i^ot  settled. 
''No  claim  against  any  estate  which  has  been  presented  and 
allowed  is  a£&cted  by  the  statute  of  limitations,  pending  the 
proceedings  for  the  settlement  of  the  estate."  (C.  C.  P. 
1569.)  This  last  clause  is  sweeping,  and  incluaes  every 
claim  "presented  and  allowed." 

Judgment  affirmed. 

We  concur:    Boss,  J.,  McKee,  J. 


Department  No*  1. 


[Filed  March  20,  1882.J 

No.  7037. 

CEREGHINO  et  al.,  Appellants, 

vs. 
HAMMEB,  Bespondent. 

GqABAMTOB — LTABn.TTY  OV. 

Appeal  from  Nineteenth  District  Court,  San  Francisco. 

Campbell,  Fox  &  Campbdl,  for  appellants. 
Wm.  M.  Pierson,  for  respondent. 

By  the  Couet  : 

The  guarantees  sued  upon  are  conditional;  the  promise  of 
defendant  is  to  pay  "out  of  the  proceeds"  of  the  crop  of 
Pedro  Albaran  for  the  season  of  1876. 

The  parties  evidently  had  in  contemplation  the  net  pro- 
ceeds. It  will  not  be  presumed  that  the  guarantor  assumed 
an  obligation  beyond  the  amount  which  should  be  by  him 
received  from  the  crop,  clear  of  incidental  expenses.  It  was 
for  plaintiff  to  establish  that  the  condition  had  happened 
which  made  defendant  liable — that  there  were  proceeds. 

Judgment  and  order  affirmed. 
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United  States  District  Court. 

DisTBioT  OP  Oregon. 


[Monday,  February  13,  1882.] 

No.  797. 
CHUNG  YUNE,  vs.  F.  N.  SHTJKTLEFF. 

LDOTAnoH  ov  AonoN  to  Bscoysb  Dtttzbb — ^Nonoi  to  Imfobtib  or  Dioisioii 
or  Sbgbvtjlby.  Under  Seo.  2931  of  the  Bey.  Stats,  the  importer  is 
not  entitled  to  notice  of  the  decision  of  the  Secretary  upon  an  appeal 
from  the  OoDector,  and  tiie  limitation  of  ninety  days  within  which  the 
importer  may  commence  an  action  under  said  section  to  recover  duties 
alleged  to  have  been  illegally  exacted,  commences  to  run  from  the  date 
of  said  decision  and  not  from  the  time  the  importer  may  have  knowl- 
edge of  it. 

W.  ScoU  Bd>ee,  for  the  plaintiff. 
Rufu»  Mallory,  for  the  defendant. 

Dbadt,  J. : 

Chung  Ynne,  a  Chinese  firm  of  this  city,  bring  this  action  to 
leoover  from  defendant — the  Collector  of  CuBtoms  at  this  port — 
tbe  gum  of  $1,034.84,  alleged  to  have  been  illegally  exacted  as 
the  duty  upon  372  boxes  of  sago  flour,  entered  here  for  con- 
Bomption. 

The  importer  duly  appealed  to  the  Secretaiy  of  the  Treasury 
from  the  decision  of  the  Collector,  as  to  whether  the  goods  were 
dutiable  or  not,  and  on  September  27, 1881,  the  Secretiuy  affirmed 
the  action  of  the  Collector,  but  the  same  was  not  brought  to  the 
knowledge  Of  the  plaintiff  until  October  9, 1881.  The  action  was 
oommenced  on  December  27, 1881 — ^the  ninety-first  day  after  the 
decision  of  the  Secretaiy. 

The  defendant  demurs  to  the  complaint,  for  that  it  appears 
fheiefrom  that  the  action  was  not  commenced  toUhin  ninety  days 
from  the  decision  of  the  Secretary,  as  required  by  statute. 

Section  2931  of  the  Bey.  Stats.  (Sec.  14  of  the  Act  of  June  30, 
1864, 13  Stat.  214,)  provides  that  the  decision  of  the  Secretary 
of  the  Treasury  on  an  appeal  from  a  decision  of  a  Collector  of 
Customs  "as  to  the  rate  and  amount  of  duties  to  be  paid"  on 
merchandise  entered  at  this  port  shall  be  final  and  conclusive, 
and  such  merchandise  "shall  be  liable  to  duiy  accordingly,  un- 
less suit  shall  be  brought  within  ninety  days  after  the  decision 
of  the  Secretaiy  on  such  appeal  for  any  duties  which  shall  have 
been  paid  before  the  date  of  such  decision." 

The  plaintiff,  admitting  as  he  must,  that  this  action  was  not 
eommenced  within  ninety  days  from  the  decision  of  the  Secretaiy, 
contends  that  the  statute  should  be  construed  as  if  it  read — ^un- 
less the  action  shall  be  conunenced  within  ninety  days  after  the 
importer  has  knowledge  or  notice  of  such  decision. 
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But  this  construction  would  be  plainly  without  the  letter  of 
the  statute  and  the  apparent  intention  of  Congress.  The  Act 
makes  the  limitation  to  commence  from  the  date  of  the  Secre- 
tary's decision,  and  is  silent  as  to  the  knowledge  of  the  party  or 
the  effect  of  his  want  of  notice.  The  decision  of  the  Secretary 
is  a  public  act  in  writing,  filed  in  the  department,  and  under 
the  present  treasury  regulations  is  communicated  to  the  Collector 
and  importer.  As  a  matter  of  fact  the  plaintiff  in  this  case  had 
notice  of  decision  in  twelve  days  from  its  date  and  therefore  had 
seyenty-eight  days  within  which  to  commence  suit.  In  such  a 
case  there  is  no  ground  to  claim  that  the  law  has  operated 
hardly  or  so  as  to  prevent  the  plaintiffs  from  asserting  their 
rights  in  Court  by  the  use  of  ordinary  diligence. 

But  a  case  may  occur,  it  is  suggested,  where,  through  the  neg- 
ligence of  the  omcials  or  other  cause,  ihe  importer  might  not 
learn  of  the  Secretary's  decision  so  as  to  bring  his  action  within 
the  time,  yet  eyen  then,  as  said  in  substance  by  Mr.  Justice 
Strong,  in  Westray  vs.  United  States,  18  Wall.  329,  in  considering 
a  similar  question  under  the  same  statute — ^the  Court  cannot  re- 
quire a  notice  to  be  given  to  the  importer  to  prevent  the  limita- 
tion from  running  when  Congress  has  not. 

In  that  case  the  Court  held  that  the  importer  was  not  entitled 
to  notice  of  the  liquidation  or  estimate  of  duties  on  his  merchan- 
dise by  the  Collector  so  as  to  enable  him  to  take  his  appeal  to  the 
Secretary  of  the  Treasury  within  ten  days  thereafter  as  the  statute 
requires,  but  that  he  must  get  his  information  on  that  point  for 
himself. 

If  any  authority  is  needed  in  support  of  this  demurrer,  beyond 
the  plain  provision  of  the  statute,  that  case  appears  to  be  decisive 
'  of  this.  It  is  true  that  the  importer  may  learn  of  the  decision 
of  the  Collector  more  readily  than  that  of  the  Secretary  if  no 
means  are  taken  to  furnish  him  with  either.  But  the  law  does 
not  require  him  to  be  furnished  with  notice  at  all.  The  depart- 
ment in  the  administration  of  the  law,  has  found  it  just  and  con- 
venient to  direct  that  notice  be  given  to  the  importer  of  the  de- 
cision of  the  officer,  but  the  failure  to  do  so  does  not  affect  the 
legal  rights  of  the  parties.  Notwithstanding  the  want  of  formal 
notice  of  the  decision,  the  importer  immediately  may  sue  to  re- 
cover back  the  duties  alleged  to  have  been  illegally  exacted,  and 
the  limitation  upon  his  right  to  do  so  begins  to  run  at  the  same 
time.  The  argument  for  the  demurrer  assumes  that  it  was  the 
intention  of  Congress  that  the  importer  should  have  all  of  nineiy 
days  within  which  to  commence  his  action.  But,  as  in  the  great 
majority  of  cases,  one-third  of  that  period  is  more  than  sufficient 
for  such  purpose,  the  remaining  sixty  days  must  have  been  given 
to  cover  any  possible  contingencies,  such  as  the  getting  or  re- 
ceiving notice  of  the  decision  of  the  Secretary. 

This  action  not  having  been  commenced  within  ninety  days 
from  the  decision  of  the  Secretary,  it  is  barred  by  lapse  of  time 
and  the  demurrer  is  therefore  sustained. 
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[Saturday,  March  4,  1882.] 


No.  1186. 
THE  CITY  OP  SALEM,  vs.  CHARLES  NELSON  et  al. 

SumcisNOT  OT  AN  AifBWBB.  SembU,  that  an  allegation  in  an  answer  that  the 
reepondent  is  "ignorant"  of  a  matter  alleged  in  the  libel  ia  snffioient. 

IiiXN  or  Maxbbiaii-Mxn.  The  libel  alleged  that  8.  contracted  with  £.,  the 
owner  of  a  steamboat^  to  repair  her  in  her  home  port,  and  employed 
the  libellantB  to  work  at  said  repairs  as  ship  carpenters.  Held,  that 
Upon  the  facts  stated  and  under  the  lien  law  of  Oregon  (Ses.  L.  1876, 
p.  9,)  which  glTes  a  lien  upon  a  boat  for  the  value  of  labor  done 
thereon  at  the  request  of  a  contractor  with  the  owner,  the  libeUants 
had  a  lien  for  their  wages  which  might  be  enforced  in  the  admiralty 
in  a  suit  in  rem  irrespective  of  the  state  of  the  accounts  between  S . 
and  B.,  or  the  failure  of  8.  to  fuUy  perform  his  contract. 

Libs — ^Natusb  axd  Waives  or.  The  lien  of  the  material-man  under  the 
Oregon  Act  does  not  depend  upon  any  expressed  intention  or  con- 
Msious  purpose  on  his  part  to  claim  it,  but  it  is  an  incident  which  the 
law  attaches  to  the  performance  of  the  labor  or  the  delivery  of  the 
materials  under  the  circumstances  stated,  and  can  only  be  waived  or 
disehaiged  by  an  agreement  or  understanding  with  him  to  that  effect* 

David  Ooodsdl,  for  the  libellante. 
Wmiam  H.  Effinger^  for  the  respondent. 

Dkady,  J. : 

This  suit  is  brought  to  enforce  a  lien  in  favor  of  the  libellants 
against  the  steamboat  City  of  Salem,  a  vessel  engaged  in  the 
navigation  of  the  waters  of  this  State,  and  owned,  enrolled,  and 
licensed  at  this  port. 

The  libel  alleged  that  dtiring  the  months  of  November  and 
December,  1881,  and  January,  1882,  said  vessel  was  in  the  law- 
ful possession  of  J.  F.  Steffen,  for  the  purpose  of  being  repaired; 
that  during  those  months  the  libellants,  Charles  Nelson,  Peter 
Johnson,  and  Jonas  Carlson,  at  the  request  of  said  Steffen, 
worked  upon  said  boat  as  ship  carpenters  "at  the  agreed  rate  of 
wages"  of  $4  per  day — Nelson  for  forty-eight  days,  Johnson 
twenty-two  days,  and  Carlson  twenty-nine  days;  that  there  is 
due  said  libellants  on  account  of  said  labor  as  follows — ^to  Nel- 
son $192,  to  Johnson  $88,  and  to  Carlson  $116,  no  part  of  which 
has  been  paid,  and  for  which  they  each  claim  a  lien  upon  said 
boat  under  the  laws  of  Oregon  and  under  the  general  admiralty 
law. 

Tlie  respondent  William  Beid,  answering  the  libel,  says  in 
Article  I,  that  the  boat  belongs  to  respondent,  and  was  only  in 
possession  of  Steffen  to  be  repaired  upon  a  contract  between 
them,  but  the  said  Steffen  was  not  the  agent  of  said  owner  ''  for 
the  purpose  of  procuring  any  work  or  labor "  on  said  boat,  nor 
for  any  "purpose  save  that  of  executing  the  work  he  had  con- 
tracted to  do."    In  Article  11,  the  respondent  says  that  he  is 
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"ignoraDt"  of  the  employment  of  the  libellants  upon  the  boat 
and  their  claim  to  a  lien  thereon  for  their  labor.  The  third 
article  states,  in  effect,  that  Steffen  abandoned  his  contract,  and 
the  respondent  was  compelled  to  finish  said  repairs,  and  that 
there  is  now  due  said  Steffen  thereon  the  sum  of  $927.50,  which 
sum  the  respondent  is  willing  to  pay  to  the  creditors  of  the  latter 
entitled  thereto,  but  is  prevented  from  so  doing  by  the  process 
of  the  State  Circuit  Court,  issued  at  the  suit  of  Steffen's  creditors, 
and  asks  that  the  respondent  be  discharged  without  costs.  The 
libellants  except  to  the  second  article  of  the  answer  as  insufficient, 
and  to  the  third  article  and  so  much  of  the  first  as  states  that 
Steffen  was  not  the  agent  of  the  respondent  to  employ  the  libel- 
lants, for  impertinence.  ) 

The  exception  for  insufficiency  is^disallowed.  When  a  respond- 
ent has  no  knowledge  concerning  the  matter  contained  in  any 
article  of  a  libel,  according  to  the  precedents,  it  seems  that  it  is 
sufficient  to  say  that  he  is  'ignorant"  thereof — ^though  I  think 
it  would  be  well  to  require  him  also  to  state  what  his  belief 
about  the  matter  is,  as  in  answer  in  chanceir.  (Ben.  Ad.  Sec. 
473.) 

The  contract  of  a  material-man  is  a  maritime  one  and  may  be 
enforced  in  admiralty.  (Ben.  Ad.  Sees.  267-8 :  The  St.  Lawrence, 
1  Black,  522:  The  Eliza  Ladd,  3  Saw.  519.)  All  persons  who 
are  employed  to  repair  a  vessel  or  do  work  upon  ner  are  ma- 
terial-men within  this  rule.  (1  Par.  S.  &  A.  141;  Ben.  Ad. 
Sec.  267-8.)  By  the  general  maritime  law  material-men  have  a 
lien  upon  the  vessel  for  the  services  or  supplies  furnished  by 
them;  but  by  the  admiralty  law  of  the  United  States,  as  ex- 
pounded by  its  Courts,  material -men  have  no  lien  for  services  or 
supplies  furnished  a  vessel  in  her  home  port  unless  given  by  the 
local  law;  but  when  so  given  such  lien  may  be  enforced  in  the 
admiralty.  (De  Lovio  V9.  BoU,  2  Mas.  414;  The  Planter,  7  Pet. 
324;  The  Harrison,  1  Saw.  353;  The  Gen.  Smith,  4  Whea.  438; 
The  Lotawana,  21  Wall.  579;  The  Canada,  7  Fed.  Rep.  732.) 
The  only  other  question  arising  |Upon  these  exceptions  is,  have 
the  libellants  a  lien  upon  the  vessel  for  their  services  by  the 
local  law — the  law  of  Oregon  ? 

By  the  Act  of  October  19,  1876  (Ses.  L.  p.  8),  Section  17  of 
the  Act  of  December  22, 1853  (Or.  L.  p.  656),  ''  concerning  the 
liens  of  mechanics,  laborers  and  other  persons,"  was  amended 
so  as  to  provide,  among  other  things  that — "  Eveiy  boat  or 
vessel  used  in  navigating  the  waters  of  this  State  *  *  *  * 
shall  be  liable  and  subject  to  a  lien;  *  *  '*'  f or  all  debts 
due  to  persons  by  virtue  of  a  contract,  expressed  or  implied, 
with  the  owners  of  a  boat  or  vessel,  or  with  the  agents,  corUrcui- 
ore  or  sub-contractors,  of  such  owner  or  any  of  ihem,  or  wUh 
any  person  having  them  employed  to  construct,  repair,  or  launch 
such  boat  or  vessel  on  account  of  labor  done  or  materials  furn- 
ished, by  mechanics,  tradesmen  or  others  in  the  building,  repair- 
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ing,  fitting,  and  furnishing  or  equipping  such  boat  or  vessel;" 
*  *  *  Prior  to  this  amendment  the  Act  only  gave  a  lien  for 
the  value  of  labor  or  materials  done  or  furnished  in  pursuance 
of  a  contract  wiUi  **  the  master,  owner,  agent  or  consignee  "  df 
the  boat.  But  when  done  or  furnished  for  a  contractor,  not  such 
"  master,  owner,  agent  or  consignee,' '  the  parties  had  no  lien 
and  often  lost  the  value  of  their  labor  or  materials  by  the 
failore  or  dishonesty  in  the  contractor.  To  remedy  this  evil 
ilie  Act  was  amended  so  as  to  give  all  persons  a  lien  for  labor  or 
materials  furnished  in  pursuance  of  a  contract  with  any  person 
authorized  to  employ  labor  or  purchase  materials  to  repair,  fit, 
fnimsh  or  equip  a  boat  engaged  in  the  navigation  of  the  waters 
of  this  State. 

The  agent,  contractor,  or  sub-contractor,  or  the  owner  of  a 
boat  is  necessarily  authorized  by  the  nature  and  terms  of  his 
agreement  of  employment  to  procure  the  labor  and  materials 
necessaiy  to  accomplish  what  he  is  authorized  by  or  contracted 
with  the  owner  to  do  thereon  or  thereabout.  The  very  general 
phrase  in  the  amendment — *'  any  person  having  them  (material- 
men) employed  to  construct,  repair,"  etc.,  must  be  construed  to 
mean  any  person  having  them  so  employed  by  the  authority  of 
the  owner. 

For  it  cannot  be  supposed  that  the  Legislature  intended  that 
the  *'any  person,"  mentioned  in  the  section  applies  to  any  one 
other  than  a  person  within  the  category  of  persons  just  before 
enumerated — ^that  is,  a  person  sustaining  some  relation  to  the 
owner  that  authorizes  him  to  employ  the  labor  or  purchase  the 
material  in  question. 

A  mere  trespasser  or  intruder  upon  the  boat  of  another,  surely 
cannot  fasten  a  lien  upon  it  for  the  value  of  labor  and  materials 
need  in  unauthorized  repairs  thereon. 

As  was  said  by  this  Court  in  The  Augusta  (5  Am.  L.  T.  Bep. 
495)  *<A  person  who  puts  work  or  matenals  into  the  ship  of  an- 
other as  a  mere  trespasser  or  intruder,  does  not  thereby  become 
a  material-man,  entitled  to  a  lien  thereon  for  the  value  of  such 
work  or  materials.  But  the  consent  of  the  owner  may  be  im- 
pM  from  the  circumstances  of  the  case.  For  instance,  when 
the  respondent  (the  owner)  contracted  with  Butter  to  repair  the 
Teasel,  it  was  necessarily  implied  that  he  might  employ  the 
libellants,  and  they  might  be  so  employed  to  work  thereon. 
They  are,  therefore,  not  intruders  or  strangers  to  this  vessel, 
but  persons  employed  to  work  thereon  with  the  implied  consent 
of  the  owner." 

It  is  admitted  by  the  answer  that  at  the  time  alleged  by  the 
libellants  that  they  labored  on  the  City  of  Salem,  she  was  in  the 
possession  of  Steffen  under  a  contract  with  the  respondent  to  re- 
pair her.  This  being  so,  he  was  authorized  to  employ  the  libel- 
lants to  do  any  work  upon  her  within  the  scope  of  his  contract. 
^^wming  that  the  libellants  were  employed  by  Steffen  and  did 
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the  work  on  the  boat  as  they  allege,  they  thereby  acquired  a 
lien  thereon  for  the  value  of  their  labor.  Neither  is  it  neoessciry 
that  they  should  at  the  time  of  performing  the  labor  have  ex- 
pressed a  purpose  or  consciously  intended  to  claim  a  lien  there- 
for upon  the  vessel.  The  law  giyea  the  lien  upon  the  perform- 
ance of  the  labor  as  a  means  of  sectlring  the  payment  for  it.  It 
is  an  incident  which  the  law  attaches  to  the  bransaction  and  can 
only  be  waived  or  discharged  by  an  agreement  or  understand- 
ing to  that  effect  on  the  part  of  the  person  entitled  to  it. 

These  exceptions  for  impertinence  are  well  taken.  It  matters 
not  so  far  as  the  claims  of  the  libellants  are  concerned  what  con- 
troversy exists  between  Steffen  and  his  creditors  or  how  the 
respondent  is  involved  in  it — whether  as  garnishee  or  otherwise. 
If  they  performed  the  work  on  the  respondent's  boat,  as  they 
allege  they  did,  they  have  a  lien  thereon  for  its  value — ^irrespec- 
tive of  the  state  of  the  accounts  between  him  and  Steffen — and 
are  entitled  to  maintain  this  suit  to  establish  their  claim  and  en- 
force such  lien  by  the  sale  of  the  boat. 

They  are  not  creditors  of  the  respondent's  and  the  only  re- 
lation between  him  and  them  arises  out  of  the  fact  that  he  his 
the  owner  of  a  boat  upon  which  they  claim  a  lien  for  labor.  On 
that  account  he  is  entitled  to  contest  the  fact  of  the  indebted- 
ness or  to  show  that  the  lien  given  by  the  law  therefor  has  been 
waived  or  discharfi^ed,  or  failmg  in  these  to  discharge  the  lien 
by  the  payment  oi  whatever  sum  is  found  due  the  libellants  and 
thereby  prevent  the  sale  of  the  boat. 

The  exception  for  insufficiency  is  disallowed  and  the  excep- 
tions for  impertinence  are  allowed. 


No.   1186. 
THE  CITY  OF  SALEM  vs.  CHARLES  BROWN. 

Deadt,  J. : 

This  suit  is  brought  by  Charles  Brown  against  the  City  of 
Salem  to  enforce  a  lien  thereon  for  the  sum  of  $60  for  labor  done 
in  repairing  her  at  the  request  of  Steffen,  the  contractor. 

The  pleadings  and  circumstances  are  the  same  as  the  forego- 
ing and  the  same  order  will  be  made  therein. 


LEADING  ARTICLES  ON  IMPORTANT  SUBJECTS. 

Maritime  Liens,  21  Am.  L.  Reg.  81. 

Liability  of  Trust  Estates  to  Debtors  of  the  Beneficiary,  6  Ya. 
L.  J.  1. 
Expert  Testimony,  3  Ky.  L.  Rep.  479. 


uilk  ^uit  ^m  MmmA 


Vol.  IX.  '  April  8,  1882.  No.  7. 


Current  Topics. 

FRAUD  AS  A  BAR  TO  A  BANKRUPT'S  DISCHARGE. 

Judge  Butler,  of  Eastern  Disioict  of  PennBylvania  {In  re 
Wame,  10  Fed.  Rep.  377),  has  recently  decided  a  case  in  wliich 
he  used  this  language :  "  The  fraud  contemplated  by  the  statute 
as  a  bar  to  the  bankrupt's  4ischarge,  is  fraud  in  fact,  involving 
moral  turpitude — ^intentional  wrong,"  and  cites  Neal  vs.  Clark, 
96  U.  S.  704;  Sharpe  vs.  Warehouse  Co.,  37  Leg.  Intel.  85; 
Stewart  TS.  FlaU,  Id.  118;  In  re  WyaU,  2  N.  B.  R.  280. 

This  question  arose  frequently  under  that  provision  in  the 
bankraptcy  laws  making  fraud  committed  by  one  while  acting  in 
a  fidudaiy  capacity.  As  the  insolvent  laws  of  1880  has  a  similar 
provision,  it  may  be  well  to  sum  up  the  authorities  sustaining 
the  above  doctrine. 

Those  in  favor  of  it  are  the  Supreme  Court  of  the  Uniied  States, 
and  the  Supreme  Courts  of  Texas,  Pennsylvania,  Massachusetts, 
Alabama,  Mississippi,  and  New  York.  Those  holding  per  contra 
are  the  Supreme  Courts  of  Missouri,  Louisiana,  Georgia,  and 
CdUfomia,  46  Cal.  547.  (See  the  authorities  collected  in  24  Alb. 
L.  J.  424.) 

FOREIGNERS  AND  THE  PUBLIC  DOMAIN. 

Superior  Judge  Steele,  Siskiyou  County,  in  a  recent  case, 
holds  that  the  occupancy  of  public  mineral  lands  by  others  than 
citizens,  and  those  who  have  declared  their  intention,  etc.,  is 
inihout  authority  of  law,  and  can  give  no  right;  that  no  one, 
except  those  having  a  legal,  licensed  possession,  can  contest  the 
tight  of  a  citizen  to  the  possession  for  the  purpose  of  purchase 
or  the  right  to  purchase  me  mineral  lands. 

The  learned  Judge  bases  his  decision  upon  the  provisions  of 
the  Acts  of  June  2,  1862,  and  Mav  10,  1872,  (Sec.  2319,)  which 
fixes  a  limit  to  a  purchase  of  such  land  *'  to  occupation  and  pur- 
^^haae  by  cUigens  of  the  United  States  and  those  who  have  declared 
Oieir  intentions  to  become  such."  In  other  Vords,  foreigners  have 
^  lights  in  the  public  lands  which  a  citizep  or  the  Courts  are 
Wnd  to  respect.  • 


J 
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Supreme  Court  of  California. 

In  Bane. 

[FUed  Marcli  23,  1882.] 
No.  7320. 

BOTD  ET  AL.,   ApPELLANTBj 

vs. 
BITBBELL  et  al.,  Bebpondents. 

Fbiotioi — AppbaIi — DHsBHTAKiHa.  The  notice  of  appeal  vos  serred  upot 
the  altoTDe;a  of  the  adverse  parciea  December  18,  18TS,  bot  the  nndei- 
taking  on  anpeal  -wna  not  filed  nntll  Jatmar;  30,  1880.  Held,  tha 
appeal  muBt  be  dinmiBBed. 

NonoB  OF  AiTKu. — Oi.ibe'h  Fiks.  The  deck  of  the  Conrt  below  U  jnstifled 
in  ref osing  to  file  a  notioa  of  appeal  until  hia  fees  are  paid  in  advance . 

Appeal  from  Thirteenth  District  Court,  Fresno  County. 

Edrman  dc  Galpin,  for  appellants. 

Stetson  dk  Houghton,  for  respondents. 

MoKiNBTBT,  J.,  delivered  the  opinion  of  the  Conrt: 

This  appeal  must  be  dismissed.  The  notice  of^ppeal 
-was  served  npon  the  attorneys  of  the  adverse  parties  Deoem- 
ber  18,  1879;  the  undertaking  on  appeal  vas  filed  Jannary 
80,  1880. 

.  Section  940  of  the  Code  of  Civil  Procedure  declares  that 
an  appeal  shall  be  of  no  avail  unless  the  tmdertoking  shall 
be  filed  vithin  five  days  after  service  of  notice. 

The  notice  of  appeal  was  filed  Jannary  30,  1880.  But  the 
filing  with  the  clerE  of  the  notice  of  appeal  and  its  service 
upon  the  adverse  party  are  not  parte  of  a  continnouB  act, 
■which,  as  a  whole,  constitates  the  service  of  the  notioe  of 
appeal.  Thron^hoat  the  Code  of  Civil  Procedure,  pa{>er3 
are  said  to  be  Ju£d  with  the  clerk,  served  on  opposite  parties ; 
and  the  terms  are  placed  in  opposition  in  the  very  section 
which  provides  for  notice  of  appeal.  (Sec.  940.)  Within 
a  limited  time  after  the  undertaking  on  appeal  is  filed,  the 
adverse  party  may  except  to  the  sufficiency  of  the  sureties. 
(C.  0.  P.,  948.)  It  is  clearly  intended  that  the  adTerse 
party  shall  not  be  compelled  to  watch  the  clerk's  office  for 
the  filing  of  an  undertaMng  more  than  five  days  after  he  has 
notice  of  the  filing  of  the  notioe  of  appeal.  The  phrase 
"the  order  of  service  is  immaterial,"  is  the  equivalent  of 
"whether  the  servicepreoede  or  follow  the  filing  of  the  no- 
tice is  immaterial."  Thns  constraed,  the  distinction  between 
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^;filinff"  and  "service," already  asserted  in  the  previous  por- 
tion  of  the  same  section  is  maintained.  Its  correctness  is 
rendered  apparent  by  a  review  of  the  legislation  with  respect 
to  notices  of  appeal.  Under  the  Practice  Act  of  1851,  an 
appeal  was  made  by  filing  with  the  clerk  a  notice,  etc.,  "and 
serving  a  copy  of  the  notice  upon  the  adverse  party  or  his 
attorney."  (Sec.  337.)  While  that  Act  was  in  operation,  it 
was  repeatedly  held  that  the  filing  must  precede  or  be  con- 
temporaneous with  the  service,  (nuffendeau  vs.  EdmondBon, 
24  Gal.  94.)  Originally^  the  Code  of  Civil  Procedure  pro- 
Yided  that  the  undertaking  should  be  filed  at  the  same  time 
with  the  notice  of  appeal*  The  time  or  order  of  the  service 
was  not  expressly  declared,  but  as  the  service  was  of  a  copy^ 
it  was  assumed  by  the  Court  that  the  notice  should  be  nrst 
filed,  or  filed  on  the  same  day  with  the  service. 

The  amendment  of  1880,  lias  made  it  immaterial  thai  the 
notice  is  filed  after  it  is  served;  but  still  provides  that,  ''an 
appeal  shall  be  ineffectual  for  any  purpose,  unless,  within 
five  days  after  service  of  the  notice  of  appeal,  an  undertaking 
fiihall  be  filed,"  etc.  In  this  case  the  undertaking  was  not 
filed  within  five  days  and  the  appeal  is  ''  ineffectual." 

It  is  said,  however,  that  the  notice  of  appeal  was  in  fact 
filed  on  the  ttoerUy-Jird  of  December,  1879.  It  was  sent  by 
express  to  the  clerk  of  the  District  Court  and  reached  his 
hands  on  the  day  last  mentioned,  which  was  within  five  days 
after  the  notice  of  appeal  was  served.  The  notice  was  en- 
dorsed as  filed  by  the  clerk  on  the  thirtieth  day  of  January, 
1880,  and  on  that  day  was  placed  by  him  with  the  papers 
and  records  in  his  official  custody.  Admitting  (solely  for 
the  purpose  of  this  case)  that  we  are  authorized  to  go  benind 
the  clerk's  certificate,  as  the  same  appears  in  me  record 
here,  the  clerk  was  justified  in  refusing  to  file  the  notice 
until  his  fee  was  paid.  The  affidavits  show  plaintiffs  to 
have  been  indebted  to  the  clerk  for  services  previously 
rendered  in  the  action,  and  the  attorney  for  plaintiff  had 
been  distinctly  notified  by  the  clerk  that  no  further  official 
services  would  be  b^  him  performed  in  the  action  unless  his 
fee  therefor  was  paid  in  advance.  Further,  that  the  clerk, 
upon  receipt  of  tne  notice,  immediately  informed  the  attor- 
ney that  the  same  would  not  be  filed  except  on  payment  of 
his  fee.  The  law  gave  the  clerk  the  right  to  refuse  to  per- 
form any  particular  service  excej^t  upon  the  condition  that 
his  fee  flierefor  should  be  paid  in  advance.  Plaintiffs  and 
appellants  cannot  claim  that  he  performed  an  official  act,  by 
legal  construction,  which  he  in  fact  refused  to  perform,  hav- 
ing the  legal  right  so  to  refuse.    Having  been  notified  that 
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pre-payment  would  be  required,  the  plaintifis  were  not  in  a 
posi^on,  prior  to  the  payment  of  his  lee  therefor,  to  comoel 
the  Clerk  either  to  file  tne  notice  of  appeal,  or  to  certify  that 
it  had  been  filed. 

Tregambo  vs.  Comanche  Company^  was  not  like  this  case. 
There  an  application  was  made  to  the  Court  below  to  set 
aside  a  default  entered  against  a  defendant  through  his  ''sur- 
prise or  excusable  neglect."  The  clerk  did  not  demand  his 
fees  for  filing  certain  demurrers  before  receiving  them,  and 
the  fees  were  tendered  before  the  default  was  entered. 

Appeal  dismissed. 

We  concur:  Boss,  J.,  Sharpstein,  J.,  Mjrick,  J.,  Thorn- 
ton, J.,  McEee,  J. 

Department  No.  2. 


[Filed  March  28,  1882.] 
No.  6903. 

In  the  Matter  op  the  ESTATE   OF  EASTMAN,  etc., 

Bespondents, 

YS 

THE  WAEDENS  AND  VESTRYMEN  OP  ST.  JOHN'S 
EPISCOPAL   CHUBCH  OF    STOCKTON,  Appellanm. 

SEiiioious  GoBPOB^TioN — Bkqubst.  A  beqiiest  of  $2,000  was  made  to  the 
Wardens  and  Vestrymen  of  St.  John's  Episcopal  Church  of  Stockton, 
for  the  purpose  of  purchasing  a  chime  of  belU,  for  the  benefit  of  the 
church.  Tlie  church  had  been  duly  organized  as  a  religious  corpora- 
tion under  the  Act  of  April  22,  1850,  and  amendments  thereto,  and 
continued  as  such.  Heldt  the  bequest  was  valid;  was  in  accord  with, 
and  intended  to  carry  out,  the  objects  of  the  corporation. 

Bblioious  Gobporatxons — WiiiL.  Religious  corporations  organized  under 
the  Act  of  April  22,  1860,  and  its  amendments^  are  expressly  em- 
powered to  take  by  will . 

Id, — CoBPORATioN  Laws — Giyil  Godb.  Section  288  of  the  Givil  Gode  con- 
tinued in  force  the  laws  empowering  religious  corporations  to  take  by 
will.  The  repeal  effected  by  such  section  only  related  to  corporations 
formed  after  the  Code  went  into  effect. 

Appeal  from  Probate  Court,  San  Joaquin  County. 

Dudley  sjid  BaU,  for  appellants. 
Terry  &  McKinne,  for  respondent. 

Thornton,  J.,  delivered  the  opinion  of  the  Court: 

This  case  involves  the  validity  of  a  bequest  made  by  the 
last  will  and  testament  of  B.  E.  Eastman,  deceased,  of  two 
thousand  dollars  ''to  the  Wardens  and  Vestrymen  of  St. 
John's  Episcopal  Church  of  Stockton,  for  the  purpose  of 
purchasing  a  chime  of  nine  bells,  for  the  benefit  of  the 
church." 
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Thi&  bequest  was  on  the  final  distribution  of  the  estate 
assailed  by  the  heirs-at-law  of  the  testator,  on  the  ground 
that  the  St.  John's  Episcopal  Church,  for  whose  benefit  this 
bequest  was  made,  was  not  competent  to  take,  and  the  be- 
quest was  therefore  void. 

To  sustain  this  ground  reference  is  made  to  Section 
1275  of  the  Civil  Code,  which  is  in  these  words:  ^'  A  testa- 
n&entary  disposition  may  be  made  to  any  person  capable  by 
law  of  taking  the  property  so  disposed  of,  except  corpora- 
tions other  than  those  formed  for  scientific,  literary,  or 
solely  educational  purposes,  cannot  take,  under  a  will,  unless 
expressly  authorized  by  statute." 

It  appears  from  the  record  that  St.  John's  Episcopal 
Church  of  Stockton  was  a  corporation  duly  organized  and 
incorporated  imder  the  Act  of  the  Legislature  of  the  State 
of  California,  entitled  ''An  Act  concerning  corporations, 
passed  April  22,  1850,  and  the  several  Acts  amendatory 
thereof  and  supplementary  thereto,  for  religious,  and  not  for 
either  scientific,  literary,  or  solely  educational  purposes,  and 
that  said  church  continued  still  to  be  a  corporation  when 
the  proceeding  above  referred  to  was  commenced. 

That  this  corporation  is  expressly  authorized  bv  statute  to 
take  by  will  is  evident  from  subdivision  4  of  Section  1  of 
the  Act  of  twenty-second  of  April,  1850,  and  Sections  178, 
181,  and  182  of  same  Act.  (See  Hittell's  General  Laws, 
paragraphs  746,  1027,  1030,  and  1031.) 

It  may  be  urged  that  the  sections  of  the  Act  of  April  22, 
1850,  referred  to,  do  not  now  exist.  In  our  judgment  these 
laws  as  applying  to  corporations  which  were  formed  and 
existed  under  them,  of  which  the  St.  John's  Episcopal 
Church  of  Stockton  is  one,  were  continued  in  force  as  to 
such  corporate  bodies,  by  Section  288  of  the  Civil  Code. 
The  repeied  effected  by  tms  section  only  related  to  corpora- 
tions formed  after  tiie  Civil  Code  went  into  effect. 

The  bequest  is  in  accord  with  and  to  carry  out  the  objects 
of  the  corporation. 

It  follows  from  the  above  that  the  Court  below  erred  in 
holding  this  bequest  void,  and  in  distributing  the  estate  in 
disregard  of  it.  The  decree  of  the  Court  is  therefore  re- 
versed, and  the  cause  is  remanded  with  directions  to  the 
Court  below  to  modify  its  decree  so  as  to  make  it  conform 
to  the  views  herein  expressed. 

"We  concur:  Boss,  J.,  Morrison,  C.  J.^  Sharpstein,  J., 
McKinstry,  J.,  McKee,  J. 

I  dissent:    Myiick,  J. 
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Department  No.  2. 


[Filed  March  27,  1882.] 

No.  8216. 

SPEEGLE  Petitioneb,  ys.  JOT,  Eespondent. 

OoNBTiTunoK — Laws  Taking  Effect  Sitbskquent  to  Adoption  of  Consti- 
tution— Bboobdeb  —  MoNTXBBar  Gountt.  Aots  of  the  Legialatnie 
whioh  were  to  take  effect  sobeeqiieiit  to  the  adoption  of  the  Oonstita- 
tion  of  1879  were  not  continned  in  operation  by  snoh  inatroment. 
The  Constitution  went  into  operation  Janoary  1,  1880,  and  it  was 
only  snoh  Acts  as  were  in  force  at  that  date  Uiat  were  kept  in  ex- 
istence. Accordingly  where  by  the  proyisions  of  the  Act  of  March 
30,  1878  (Stats.  1877-8,  p.  863),  relating  to  the  county  officers  of 
Monterey,  etc.,  the  Act,  so  far  as  concerned  the  salary  of  Becorder 
was  not  to  go  into  effect  prior  to  the  first  Monday  in  March,  1880, 
Held,  by  operation  of  the  Constitution  (Sec.  1,  Art.  XXII),  such  Act 
never  went  into  effect. 

S.  M.  Smnnerton,  for  petitioner. 
N.  A.  Dom,  for  respondent. 

By  the  Coubt  : 

The  plaintiff  is  the  Becorder  and  the  defendant  the  Auditor 
of  Monterey  County.  Plaintiff  claims  that  there  is  due  him 
the  sum  of  one  hundred  and  sixty-six  dollars,  one  month^s 
salary  as  such  Becorder,  and  that  it  is  the  duty  of  the  de- 
fendant, as  Auditor,  to  draw  his  warrant  in  mvor  of  the 
plaintiff  for  that  amount;  that  demand  has  been  made  for 
such  warrant,  and  defendant  has  refused  to  draw  it.  This 
is  an  application  for  a  writ  of  mandamus. 

It  is  conceded  that  the  writ  should  issue  if  the  Act  of 
March  30,  1878  (Laws  of  1877-^,  p.  863),  is  in  force.  That 
Act,  so  far  as  the  salary  of  the  Becorder  of  Monterey  County 
is  concerned,  was  by  its  provisions  to  go  into  effect  on  the 
first  Monday  of  March,  1880.  In  the  case  of  Peachy  vs. 
1  he  Board  (^  Supervisors  of  Calaveras  Gounty,  (8  Pac.  C.  L. 
J.  813),  this  Department  held  that  such  an  Act  as  the  one 
now  before  us,  never  did  go  into  effect,  as  Section  1,  Article 
XXn  of  the  new  Constitution  went  into  effect  on  the  first 
day  of  January,  1880,  and  provided  that  "all  laws  in  force 
at  the  adoption  of  this  Constitution  not  inconsistent  there- 
with shall  remain  in  full  force  and  effect  until  altered  or  re- 
pealed by  the  Legislature." 

It  was  the  Act  in  force  at  that  date,  that  was  kept  in  exist- 
ence, and  the  Act  that  was,  by  its  terms,  to  go  into  effect  at 
a  future  day,  was  defeated. 

Writ  denied. 
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In  Baitk. 


[Filed  March  28,  1882.] 

No,  7615. 

CAIIFOBNIA  FRUIT  AND  MEAT  SHIPPING 

COMPANY,  Pbtitionbb, 

8UPEEI0R  COURT   OF  THE   CITT   AND  COUNTY 
OF  SAN  FRANCISCO,  Respondent. 

JnasDionoK  or  Sufibzob  Ooubt — ^Appsal  vsok  Jubtiok's  Ooubt — Ooksti- 
TtmoK.  The  Saperior  Ooort  of  San  Franoiaoo  had  jtuiBdiotion  of  an 
appeal  from  a  Jnstioe'a  Ck>Tirt,  preTioos  to  any  Act  of  the  Legifllatare 
to  that  effecti  by  yirtne  of  Section  11,  Article  XXII,  of  the  Oonatitation 
of  1879. 

■ 

Blahemun,  for  petitioner. 
Byme^  for  respondent. 

By  the  Coubt  : 

Application  for  a  writ  of  review.  In  this  case,  judgment 
was  reoorered  in  the  Justice's  Court  of  the  city  and  county 
of  San  Francisco  on  the  tenth  day  of  February,  1880,  and  an 
anpeal  was  taken  from  this  judgment  to  the  Superior  Court 
of  the  city  and  county  of  San  rxancisco  on  the  fourteenth 
dajr  of  the  sanje  month..  At  that  time,  there  had  been  no 
Imslation  since  the  Constitution  of  1879  went  into  effect  in 
zelation  to  appeals  in  cases  arising  in  Justices*  Courts. 

It  is  urged  here  that  under  the  former  Constitution  the 
only  appeal  from  such  judgments  was  to  the  County  Court; 
that  the  County  Court  was  abolished  by  the  present  Con- 
stitation  (Art.  XXTT,  Sec.  3);  that  this  Constitution  only 
nested  appellate  jurisdiction  in  the  Superior  Courts  ''in  sucn 
cases  arising  in  clustices'  Courts,"  "as  may  be  provided  by 
l*w" — (Constitution  Art.  VI,  Sec.  5) — and  that  inasmuch  as 
the  Legislature  had  not  acted  on  this  subject  after  the 
present  Constitution  went  into  operation,  and  wnen  the  appeal 
in  this  case  was  taken,  such  appeal  was  without  warrant  of 
law,  the  Superior  Court  had  no  jurisdiction,  and  its  action 
irasnuU. 

But  by  the  Constitution  (Art.  XXTT,  Sec.  11,)  it  is  pro- 
vided that  ''all  laws  relative  to  the  present  judicial  system 
of  the  State,  shall  be  applicable  to  the  judicial  system 
created  by  this  Constitution  until  changed  by  legislation." 
^  The  laws  referred  to  in  this  section  defined  the  cases  aris- 
&ig  in  Justices'  Courts  in  which  appeals  were  allowed.  Such 
laws  were  continued  in  force,  and  the  effect  of  this  provision 
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was  to  prescribe  by  law  the  cases  arising  in  the  Goarts  re- 
ferred to  in  regard  to  which  the  appellate  jurisdiction  was 
Tested  in  the  Superior  Courts,  and  on  which  Buchjurisdiction 
was  to  operate.     The  People  vs.  Butcher,  83  N.  x.  248. 

We  are  of  opinion  that  the  Superior  Court  had  jurisdiction 
of  the  appeal,  and  the  writ  must  be  denied. 

The  aboye  is  decisive  of  the  case,  and  therefore  it  becomes 
unnecessary  to  pass  on  the  other  questions  discussed  on  the 
arguments  of  the  cause. 

Writ  denied,  and  application  dismissed. 


Department  No.  1. 


[Filed  March  29,  1882.] 

No.  6983. 

LIEBEBMAN,  BESPOin)ENT,  ys.  RE  AY  et  al.,  Appellants. 

Oabb  FoLiiOWBD.    Boassety^,  Reay  ttaX,  (6981),  followed. 

Appeal  from  Fifteenth  District  Court,  San  Francisco. 

c7.  M.  SeatveU,  for  appellants. 
Jarboe  &  Harrison^  lor  respondent. 

By  the  Court: 

On  the  authority  of  Bousset  ys.  Beay,  No.  6981,  the  judg- 
ment and  order  are  affirmed. 


Depabtment  No.  1. 


[Filed  March  29,  1882.  | 

No.  6984. 

HELD,  Respondent  ys.  BEAF  et  al.,  Appellants. 

Oabi  FoxjiOWED.    Bousset  vs.  Reay  et  ai.  (6981),  foUowed. 

Appeal  from  Fifteenth  District  Court,  San  Francisco. 

J,  M.  Seawell,  for  appellants. 
Jarboe  &  Harrison^  for  respondent. 

By  the  Coubt  : 

On  the  authority  of  Boussd  ys.  Beay,  No^  6981^  the  judg' 
ment  and  order  are  affirmed. 
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In  Bane. 


[Filed  March  29,  1882.] 

No.  7315. 

BOYD  ET  AL.,  Besponbents^ 

vs. 
BUBBELL  ET  AL.,  Appellants. 

Fiicnci— Stifiti«ation — Bii<l  ov  Exceptions.  A  dispute  arose  between 
eoimselB  as  to  whether  the  bill  of  exdeptions  had  been  engrossed  as 
settled.  Thereupon  it  was  stipulated  '*  that  the  bill  of  exceptions, 
AS  engrossed  by  plaintiff,  togedier  with  the  bill  as  prepared  by  plain- 
tiflii  and  the  amendments  proposed  by  defendants,  and  the  order 
of  Judge  Campbell  (trial  Judge)  settling  said  bill,  be  all  sent  to  Judge 
Campbell  for  him  to  decide  if  Haid  bill  is  properly  engrossed,  and  if 
not  properly  engrossed,  to  correct  the  same  and  sign  said  bill,  as  of 
December  1,  1879,  when  so  corrected."  Subsequently  the  Judge 
Btrack  out  portions  of  the  bill  as  engrossed  by  plaintiffs,  and  certified 
to  the  correctness  of  the  bill.  Defendants  moved  to  strike  out  a 
portion  of  the  bill  as  thus  corrected.  The  Judge  denied  the  motion. 
Held,  in  view  of  the  stipulation,  the  order  must  be  affirmed. 

Appeal  from  Superior  Court,  Fresno  County. 

Stetson  (t  Hougldon  and  McAUister  dt  Bergin,  for  appellants. 
Barmon  dk  Oalpin,  for  respondents. 

McEiNBTBY,  J.,  deliyered  the  opinion  of  the  Court: 

After  a  motion  for  a  new  trial  had,  by  consent  of  parties, 
been  passed  upon  by  the  Hon.  J.  B.  Campbell,  Judge  of  the 
District  Court,  upon  a  bill  of  exceptions  amended  and 
settled,  but  not  engrossed — ^the  bill  as  settled  to  be  sub- 
sequently engrossed  by  the  moving  party  and  signed  by  the 
said  Juilge — a  dispute  arose  between  counsel  as  to  whether 
the  bill  had  been  iBngrossed  as  settled.  Thereupon  and  on 
the  seventeenth  day  of  June,  1880,  it  was  stipulated  ''that 
the  bill  of  exceptions  as  engrossed  by  plaintiff,  together 
with  the  bill  as  prepared  by  plaintifib  and  the  amendments 
proposed  by  defendants  and  the  order  of  Judge  Campbell 
setOing  said  bill,  be  all  sent  to  Judge  Campbell  for  him  to 
decide  if  said  bill  is  properly  engrossed,  and  if  not  properly 
engrossed  to  correct  the  same  and  sign  said  bill,  as  of  Z>e- 
cmJcrl,  1879,  when  so  corrected." 

Subsequently  the  Honorable  J.  B.  Campbell,  in  the  stipu- 
lation mentioned,  to  whom  was  submitted  the  several  papers 
mentioned,  after  striking  out  certain  portions  of  the  bill,  as 
eufiproBsed  by  plaintiffs,  certified  the  same  as  correct. 

And  afterwards  defendants  moved  the  Judge  of  the  Super- 
ior Court  to  strike  out  a  portion  of  the  bill,  as  the  same 
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was  to  prescribe  by  law  the  cases  arising  in  the  Courts  re- 
ferred to  in  regard  to  which  the  appellate  jurisdiction  was 
Tested  in  the  Superior  Courts,  and  on  which  suchjurisdiction 
was  to  operate.     The  People  vs.  DtUcher,  83  N.  x .  248. 

We  are  of  opinion  that  the  Superior  Court  had  jurisdiction 
of  the  appeal,  and  the  writ  must  be  denied. 

The  aoove  is  decisive  of  the  case,  and  therefore  it  becomes 
unnecessary  to  pass  on  the  other  questions  discussed  on  the 
arguments  of  the  cause. 

Writ  denied,  and  application  dismissed. 


Dbpabtment  No.  1. 


[Filed  March  29,  1882.] 
No.  6983. 

■ 

TiTFiBEBMAN,  BESPOin)£NT,  vs.  BEAY  et  al.,  Appellantb. 

Oabb  Followed.    RouasetYB,  Reay  etai.  (6981),  followed. 

Appeal  from  Fifteenth  District  Court,  San  Francisco. 

c7.  M.  SeaweU,  for  appellants. 
Jarboe  &  Harrison^  tor  respondent. 

By  the  Court  : 

On  the  authority  of  Bousset  vs.  Beay,  No.  6981,  the  judg- 
ment and  order  are  affirmed. 


Depabtment  No.  1. 


[Filed  March  29,  1882.  | 

No.  6984. 

HELD,  Besponpent  vs.  BEAF  et  al..  Appellants. 

Oasi  Followed.    Rousset  vs.  Reay  et  ai,  (6981),  followed. 

Appeal  from  Fifteenth  District  Court,  San  Francisco. 

cTl  Jf.  Seawelly  for  appellants. 
Jarboe  &  Harrison,  for  respondent. 

By  the  Coubt  : 

On  the  authority  of  Bovsset  ys.  Beay,  No^  6981,  the  jndg' 
ment  and  order  are  affirmed. 
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In  Bane. 


[Filed  March  29,  1882.] 

No.  7315. 

BOYD  ET  AL.,  Respondents, 

vs. 
BUBBELL  ET  AL.,  Appellants. 

pBionoB— StipuiiAtion — Bnji  of  Exobptions.  A  dispute  arose  between 
eomiselB  as  to  whether  the  bill  of  exdeptions  had  been  engrossed  as 
settled.  Thereupon  it  was  stipulated  "  that  the  bill  of  exceptions, 
as  engrossed  by  plaintiff,  togetiier  with  the  bill  as  prepared  by  plain- 
tiffo  and  the  amendments  proposed  by  defendants,  and  the  order 
of  Judge  Campbell  (trial  Judge)  settling  said  bill,  be  all  sent  to  Judge 
Campbell  for  him  to  decide  if  Haid  bill  is  properly  engrossed,  and  if 
not  properly  engrossed,  to  correct  the  same  and  sign  said  bill,  as  of 
Deoembw  1,  1879,  when  so  corrected."  Subsequently  the  Judge 
struck  out  portions  of  the  bill  as  engrossed  by  plaintiffs,  and  certified 
to  the  correctness  of  the  bill.  Defendants  moved  to  strike  out  a 
portion  of  the  bill  as  thus  corrected.  The  Judge  denied  the  motion. 
Held,  in  yiew  of  the  stipulation,  the  order  must  be  affirmed. 

Appeal  from  Superior  Court,  Fresuo  County. 

8t€l8<m(jk  HotigJUonaudMcAUister  dk  Bergin,  for  appellants. 
Harmon  dk  Galpiny  for  respondents. 

McKiNBTBY,  J.,  deUyered  the  opinion  of  the  Court: 

After  a  motion  for  a  new  trial  had,  by  consent  of  parties, 
been  passed  upon  by  the  Hon.  J.  B.  Campbell,  Judge  of  the 
District  Court,  upon  a  bill  of  exceptions  amended  and 
settled,  but  not  engrossed — the  bill  as  settled  to  be  sub- 
sequently engrossed  by  the  moving  party  and  signed  by  the 
said  Judge — a  dispute  arose  between  counsel  as  to  whether 
the  bill  had  been  Isngrossed  as  settled.  Thereupon  and  on 
the  seventeenth  day  of  June,  1880,  it  was  stipulated  ''that 
the  bill  of  exceptions  as  engrossed  by  plaintiff,  together 
with  the  bill  as  prepared  by  plaintiffs  and  the  amendments 
proposed  by  def enaieints  and  the  order  of  Judge  Campbell 
settling  said  bill,  be  all  sent  to  Judge  Campbell  for  him  to 
decide  if  said  bill  is  properly  engrossed,  and  if  not  properly 
engrossed  to  correct  the  same  and  sign  said  bill,  as  of  De- 
cember ly  1879,  when  so  corrected." 

Subsequently  the  Honorable  J.  B.  Campbell,  in  the  stipu- 
lation mentioned,  to  whom  was  submitted  the  several  papers 
mentioned,  aftjBr  striking  out  certain  portions  of  the  Dili,  as 
engrossed  by  plaintiffs,  certified  the  same  as  correct. 

And  afterwards  defendants  moved  the  Judge  of  the  Super- 
ior Court  to  strike  out  a  portion  of  the  b3l,  as  the  same 
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attorney  excepted,  and,  at  the  same  time,  moved,  upon  his 
affidavit,  for  permission  to  answer  the  complaint  as  amended, 
bv  refiling  the  answer  which  had  been  stricken  from  the 
files.     The  motiou  was  denied  and  the  appellants  excepted. 

Plaintiff  had  the  right  to  dismiss  the  action  against  any 
parties  who  had  not  been  served  with  process.  There  was 
no  abuse  of  discretion  in  permitting  it  to  be  done,  nor  in  al- 
lowing the  names  of  such  parties  to  be  stricken  from  the 
title  of  the  action,  nor  in  refusing  to  allow  the  appellants  to 
answer  the  complaint,  as  it  was  with  those  names  erased. 
The  body  of  the  complaint  was  not  changed  in  any  respect. 
There  was,  therefore,  nothing  which  required  a  new  answer. 
The  parties  were  ready  for  trial  upon  tlie  issues  which  had 
been  framed.  Striking  from  the  title  of  the  action  the 
names  of  one  or  more  defendants  did  not  change  in  any  way 
those  issues  nor  render  necessary  any  additional  answer. 
The  amendment  of  the  complaint  was  not  such  an  amend- 
ment as  the  law  or  rules  of  the  Court  required  to  be  served 
upon  the  defendants,  or  which  entitled  them  to  answer. 
(brock  vs.  Martinoinch,  55  Cal.  516.) 

Judgment  and  order  affirmed. 

I  concur  in  the  Judgment:  Boss,  J. 

CONCURRING    OPINION. 

I  concur.  If,  after  the  amendment  of  the  complaint,  the 
defendants  appealing  had  asked  leave  to  file  an  amended 
answer  setting  forth  that  the  persons  originally  named  as 
defendants,  and  whose  names  had  been  stricken  from  the 
complaint,  were  owners  in  part,  or  had  some  estate  or  in- 
terest in  the  lands,  it  might  have  been  error  to  deny  the  ap- 
plication. But  the  amended  or  supplemental  answer  which 
the  defendants  asked  leave  to  file  contained  no  such  aver- 
ment. 

Nor  was  there  error  in  denying  the  application  to  file  the 
amended  answer  when  the  application  was  first  made.  The 
amended  answer  was  tendered  as  a  whole,  and  certain  of  the 
averments  contained  in  it  are  so  manifestly  improper  that 
the  Court  w^s  fully  justified  in  refusing  to  consider  them  as 
creating  an  issue.  The  answer  was  verified  by  defendant 
Porter,  one  of  the  appellants.  Yet  the  amended  answer 
contains  the  statement  following:  ''The  defendant  Porter 
claims  to  be  the  owner  of  some  interest  in  said  premises, 
but  these  defendants  have  no  information  or  belie/  on  the 
subject  sufficient  to  enable  them  to  answer  the  allegation  of 
the  complaint  that  the  defendant  Porter,  is  one  of  the  own- 
ers of  said  premises,  and  on  that  ground  solely,  they  deny 
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ihat  said  Porter  was  at  the  date  of  the  assessment  alleged 
m  said  complaint,  or  any  time  since  has  been,  or  is,  the 
owner  of  said  premises,,  or  any  part  thereof." 

The  word  "  owner"  as  employed  in  the  law  nnder  which 
these  proceedings  were  brought,  has  a  distinct  meaning,  and 
whether  he  was  or  was  not  the  owner  was  a  matter  peculiarly 
within  the  knowledge  of  defendant  Porter.  Under  these 
circomstances  it  has  been  repeatedly  held  that  a  denial  in 
the  form  adopted  in  the  portion  of  the  amended  answer  is 
insufficient.  It  could  be  properly  treated  as  uncertain  and 
evasive,  and  it  was,  to  say  tne  least,  discretionary  in  the 
Court  below  to  refuse  to  permit  the  filing  of  an  answer  con- 
taining such  uncertain  and  evasive  allegations. 

MoKlNSTRT,  J. 


Department  No.  2. 


[FUed  March  21,  1882.] 

No.  7127. 
NICHOL,  Appellant, 

VSc 

LITTLEFIELD  et  al.,  Kespondents. 

NoxBtTiT— PBAcncs — IlppeUj,  The  Court  below  granted  a  nonstiit.  On  ap- 
peal there  was  no  statement  or  bill  of  exceptions  setting  forth  the  evi- 
dence on  which  the  Godrt  determined  the  motion.  Held,  the  mling 
eonld  not  be  reviewed  on  appeal. 

Appeal  from  Superior  Court,  San  Francisco. 

John  B.  Mhoon,  f pr  appellant. 
B.  8.  Brooks,  for  respondents. 

By  the  Coubt  : 

The  only  question  to  which  our  attention  is  called  in  this 
case  relates  to  the  decision  of  the  Court  below  in  granting  a 
nonsuit.  That  the  cause  took  this  course  on  the  trial  appears 
from  a  recital  in  the  judgment  entry  found  in  the  transcript. 
There  is  jqo  statement  or  bill  of .  exceptions  setting  forth  the 
evidence  on  which  the  Court  determined  to  ^ant  the  motion 
for  a  nonsuit.  Such  being  the  case  the  ruling  of  the  Court 
below  cannot  be  reviewed  here.  {Levy  vs.  Gettleaon,  27  Cal. 
685;  Ringgold  Y8.  Haven,  1  Id.  108.) 

Jndgment  affirmed. 
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In  Bane. 


I  Filed  March,  27,  1882. ) 
No.  7206. 

THOMPSON  BT  AL.,  Respondents, 

vs. 
JOHNSON  ETAL.,  Appellants. 

PsAonoE — Amsnded  Complaint — Sebyigi — Anbwsb.  An  amendment  to  an 
amended  complaint,  in  substanoe,  contemplates  a  new  complaint, 
and  supersedes  the  former  pleadings  in  the  case.  Such  new  com- 
plaint, affecting  all  the  parties  defendants,  must  be  served  upon  all 
of  them,  as  each  is  entitled  to  answer  it. 

Id. — DsFAui/r.  The  right  to  answer  an  amended  pleading  is  one  of  which 
a  party  cannot  be  deprived,  even  after  entry  of  a  default  against  him 
on  the  original  pleading;  for  where  a  plaintiff  amends  in  matter  of 
substance,  he,  in  effect,  opens  the  defa^t  on  the  original  pleading, 
and  must  serve  his  amended  pleading  upon  all  the  parties,  including 
the  defaulting  defendant. 

Gase  DiSTiNonisHBD.  McGary  vs.  Pedrorena,  7,  Pac.  0.  L.  J.  666,  dis- 
tinguished. 

Pbaotiob— AppBAii.  Motion  to  set  aside  judgment  was  denied  September 
20,  1879,  and  appeal  from  the  order  taken  April  19,  1880.  Held,  the 
appeal  was  too  late  and  must  be  dismissed. 

Appeal  from  First  District  Court,  San  Luis  Obispo  County. 

Oraves  dh  Oraves,  for  appellants. 

Bouldin  dk  DiUard  and  Meredith,  for  respondents. 

McKee,  J.,  delivered  the  opinion  of  the  Court. 

Appeal  from  a  judgment  and  an  order  denying  a  motion 
to  set  aside  the  judgment.  The  appeal  from  the  order  was 
not  taken  in  time  and  is,  therefore,  dismissed. 

It  appears  by  the  judgment  roll  that  the  action  was  com- 
menced against  fiye  defendants  to  foreclose  a  mortgage. 
On  the  eighth  of  Februair,  1879,  the  plaintiff  filed  an 
amended  complaint  to  whicn  the  defendants,  Johnson  and 
Day,  interposed  demurrers.  Day's  demurrer  was  adjudged 
to  be  frivolous  and  overruled,  and  leave  was  denied  her  to 
answer.  But,  at  the  same  time,  Johnson's  demurrer  was 
sustained,  and  the  Court,  by  an  order  made  and  entered 
May  14,  1879,  granted  leave  to  the  plaintiff  to  further  amend 
his  complaint,  *'  the  defendant  to  answer  to  the  complaint  as 
amended  within  five  days  thereafter."  Under  this  order  the 
plaintiff  filed  an  amendment  to  his  complaint,  showing,  in 
substance,  that  there  was  a  mutual  mistake  in  the  execution 
of  the  mortgage  in  this :  that  the  mortgage  as  executed  did 
not  describe  the  premises  intended  to  oe  mortgaged,  and 
that  in  order  to  make  it  conform  to  the  actual  intention  of 
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the  parties  it  was  necessary  that  the  description  of  the 
mortgaged  premises  should  be  amended,  etc.  A  copy  of  this 
amendment  was  served  upon  the  attorneys  of  the  defendant 
Johnson.  The  order  did  not  provide  for  the  service  of  the 
amendment  upon  the  defendant  Day;  nor  does  the  judg- 
ment roll  show  that  the  amendment,  or  the  amended  com- 
Elaint,  was  served  upon  her;  yet  the  Court  proceeded  to 
ear  the  cause  upon  the  last  amended  complaint  and  render- 
ed jud^ent  against  her  for  want  of  answer  to  the  amended 
complaint.  We  think  this  was  error;  for  although  her  de- 
murrer to  the  second  amended  complaint  was  adjudged 
frivolous,  and  she  had  been  denied  leave  to  answer,  yet  as 
the  plainti£f,  subsequently  under  the  order  of  the  Court,  ad- 
judging his  complaint  insufficient,  filed  an  amendment  in 
substance  of  his  former  amended  complaint,  the  amend- 
ment together  with  the  original  amended  complaint,  con- 
stituted a  new  complaint,  which  superseded  all  other  plead- 
ings in  the  casd.  All  former  pleadings  and  issues  raised 
thereby  were,  therefore,  substimtially  vacated.  This  new 
complaint  necessarily  affected  all  the  parties  defendants,  and 
especialTy  the  defendant  Day,  who,  it  was  alleged,  had  an 
interest  m  the  mortgaged  premises.  It  contained  the  facts 
which  constitute  the  cause  of  action  sought  to  be  enforced 
against  all  the  defendants,  and  it  should  have  been  served 
upon  all,  because  each  was  in  law  entitled  to  answer  it.  It 
was  error  to  limit  the  service  of  the  amended  complaint  to 
one  defendant  only,  when  it  affected  all,  and  each  was  en- 
titled to  an  opportunity  to  answer  it.  (Sees.  465,  432,  C. 
0.  P.)  The  right  to  answer  an  amended  pleading  is  one  of 
which  a  party  cannot  be  deprived  even  alter  enlry  of  a  de- 
fault against  nim  on  the  original  pleading;  for  where  a  plain- 
tiff amends  in  matter  of  substance,  he,  in  effect,  opens  the 
default  on  the  original  pleading,  and  must  serve  his  amended 
pleading  upon  theparties,  including  the  defaulting  defend- 
ant.    {People  vs.  Woods,  2  Sandf.  652.) 

The  case  of  McOary  vs.  Pedrorena,  7  Pac.  C.  L.  J.  566,  is 
not  in  conflict  with  these  views.  In  that  case  the  defend- 
ant appeared  and  answered  the  amended  complaint,  and  it 
was  held  that  he  had  no  right  to  object  on  appeal  that  the 
eomplaint,  as  amended,  had  not  been  served  on  the  other 
defendants.  In  this  case,  it  is  the  defendant,  who  was  not 
served,  that  objects,  and  appeals  from  the  judgment. 

Judgment  reversed  and  cause  remanded  for  further  pro- 
ceedings. 

We  concur:  Morrison,  C.  J.,  McEanstry,  J.,  Myrick,  J., 
Boss,  J.,  Thornton,  J. 


^ 
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Departbcbnt  No.  1. 


[Filed  March  29,  1882.] 
No.  -6927. 

PEOPLE,  Appellant, 

vs. 

PAOIFIO  BOLLING  MILLS,  Bbspondents. 

Habbob  GoiCMissioNEBs — ^Whabfaob— Stbbst.  The  Harbor  GomznisBionerB 
are  Dot  entitled  to  collect  wharfage  for  merchandise  landed  at  points 
oonstitating  no  portion  of  a  street. 

Id. — Id. — Rolling  MnjiS.  By  the  second  section  of  the  Act  of  March  28, 
1868  (Stats.  1867-8.  p.  432),  relating  to  Pacific  Boiling  Mills,  the 
Legislature  did  not  intend  that  the  Harbor  Commissioners  should 
collect  wharfage  of  defendant  upon  coal  and  iron  landed  upon  the 
premises  of  defendant,  to  be  consumed  in  the  rolling  mills,  the  erec- 
tion of  which  constituted  a  portion  of  the  consideration  which  induced 
the  Legislature  to  make  the  grant  to  it. 

Id. — Id. — Mabsh  and  Tidb  Lakds.  The  language  of  the  Act  of  March  30, 
1868,  as  to  marsh  and  tide  lands.  (Stats.  1867-8,  p.  716),  is  no  new 
grant  of  power  to  the  EUarbor  Commissioners.  It  is  simply  a  precaution- 
ary reservation  that  nothing  contained  in  the  Act  shall  be  construed 
to  interfere  with  the  powers  of  the  Harbor  Commissioners  with  respect 
to  collections,  as  the  same  are  already  conferred  and  defined. 
Per  Myrickf  J.,  concurring. 

OoHMBBOB — Tonnage — ^Whabtbs.    Whenever  the  State  shall  haye  constructed 
or  acquired  wharves  in  the  interest  of  commerce  it  may  collect  wharf- 
age, as  proprietor,  for  the  use  of  the  wharves.    To  attempt  to  impose  . 
*'  wharfage  "  in  advance  of  such  construction  or  acquisition  would  be 
an  attempt  to  lay  a  duty  on  tonnage. 

Appeal  from  Nineteenth  District  Court,  San  Francisco. 

W.  W.  Morrow,  for  appellant. 
Wilson  dk  Wilson,  for  respondent. 

By  the  Ooubt  : 

The  proceeding  seems  to  be  to  recover  wharfage  for  certain 
merchandise  landed  at  the  points  marked  "A,"  "B,"and  *'C," 
on  the  map  attached  as  an  exhibit  to  the  original  transcript. 
The  wharves  at  points  *'  A,"  "  B,"  and  "  0  "  constitute  no  por- 
tion of  a  street,  and  the  judgment  must  be  affirmed.  (People 
vs.  8.  F.  Gas  Co.,  Nos.  6667,  6676.) 

It  is  said,  however,  that  point  "A"  is  a  projection  from 
the  northerly  three-fourths  of  block  505,  of  which  defendant 
was  permitted  to  become  the  owner  by  the  Act  of  March  28, 
1868  (Statutes  1867-8,  p.  432),  and  that  the  second  section 
of  that  Act  gives  power  to  the  Harbor  Commissioners  to  col- 
lect wharfage  upon  any  wharf  there  erected.  The  second 
section  reads:     ''Any  wharf  or  dock  built  on  the  aforesaid 
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described  property  shall  be  subject  to  the  same  laws,  rules, 
and  regolations  as  govern  other  wharves  under  the  super- 
vision of  the  State  Harbor  Commissioners."  We  have  seen 
that  point  ''A"  is  not  a  portion  of  any  street  within  the 
meanins  of  Sections  2524  and  2525  of  the  Political  Code.- 
Certainly  the  jurisdiction  and  power  of  the  Harbor  Commis- 
sioners are  no  greater  over  that  point  than  over  the  whole 
structure  built  by  defendant  upon  the  northerly  three-fourths 
of  block  505.  We  are  then  brought  to  the  question,  did  the 
Legislature,  by  the  section  of  the  Act  of  March  28,  1868, 
intend  that  the  Harbor  Commissioners  should  collect  wharf- 
age of  defendant  upon  coal  and  iron,  landed  upon  the  prem- 
ises of  defendant,  to  be  consumed  in  the  rolling  mills,  the 
erection  of  which  constituted  a  portion  of  the  consideration 
which  induced  the  Legislature  to  make  the  grant  of  the 
northerly  three-fourths  of  block  505  ?  Whatever  else  it  may 
mean,  the  section  cannot  be  construed  to  mean  that  the 
owner  shall  be  compelled  to  collect  wharfage  from  himself, 
for  the  use  of  his  own  wharf,  and  hold  the  amount  thus  col- 
lected as  agent  of  the  Harbor  Commissioners. 

It  is  also  urged  that  defendant  must  have  acquired  title  to 
the  portion  of  block  506  of  which  it  has  possession  (point 
"C^)  under  the  Act  of  March  30,  1868,  (Statutes  1867-68, 
p.  716,)  and  by  the  fourth  section  of  that  Act  it  is  provided: 
^'  Nothing  in  this  Act  shall  be  construed  to  interfere  with 
the  collection  of  dockage  and  wharfage  by  the  State."  This 
language  is  no  new  grant  of  power  to  the  Harbor  Commis- 
sioners. It  is  simply  a  precautionary  reservation  that  nothing 
contained  in  the  Act  shall  be  construed  to  interfere  with  the 
powers  of  the  Harbor  Commissioners  with  respect  t6  collec- 
tions, as  the  same  are  already  conferred  and  denied. 

In  the  sfune  connection,  ana  immediately  after  the  language 
last  above  quoted,  the  statute  proceeds:  ''Nor  wim  the 
right  of  the  State  to  construct,  adjoining  the  property  granted, 
such  wharves  and  docks  as  may  from  time  to  time  be  pro- 
vided by  law,"  etc.  The  declaration  is,  that  there  is  reserved 
the  right  to  construct  new  wharves,  and,  in  the  meantime,  to 
collect  tolls  and  wharfage  as  by  law  the  Commissioners  are 
authorized  to  collect,  without  such  rights  being  restricted 
by  anything  contained  in  the  Act. 

Judgment  affirmed. 

CONCURRING  OPINION. 

I  concur  for  the  reasons  above  given;  also  for  the  reason 
that  to  nve  the  statute  in  question  the  construction  claimed 
by  the  Harbor  Commissioners  in  this  case  would  be  in  vio- 
lation of  Article  I,  Section  10  of  the  Constitution  of  the 
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United  States:    ''No  State  shall,  without  the  oonsent  of 
Congress,  lay  any  duty  on  tonnage." 

Whenever  the  State  shall  have  construoted  or  acquired 
wharves  in  the  interest  of  commerce,  it  may  collect  wharfage 
as  proprietor  for  the  use  of  the  wharves;  to  attempt  to  im- 
pose "  wharfage  "  (so  called)  in  advance  of  such  construction 
or  acquisition,  would  be  an  attempt  to  lay  a  duty  on  ton- 
nage. (Gannon  vs.  City  of  New  Orleans,  20  Wall.  577; 
Packet  Co.  vs.  Keokuk,  5  Otto,  80.  Mybigk,  J. 


Dbpabtment  No.  2. 


[Filed  March  27,  1882.] 
No.  7159. 

DONNELLY,  Appellant,  vs.  HOWABD,  Bbspondent. 

Btbbit  A88B8S1CBMT — ^Dbfenbi — Dbicand— Illbgal  Chabqb — ^Besolution  or 
Intention.  It  is  a  good  defense  to  an  action  for  a  street  assessment 
in  San  Franoisoo  that  there  was  included  in  the  assessment,  as  well  as 
in  the  demand,  a  charge  for  work  done  which  was  not  anthorized  by 
the  resolntion  of  intention  or  the  invitation  for  sealed  proposals. 

Id. — Appbal— SnPBBYzsoRB.  In  snch  case  a  party  is  not  bound  to  appeal  to 
the  Board  of  Supervisors  to  have  the  assessment  corrected. 

Appeal  from  Twenty-third  District  Court,  San  Francisco. 

J.  M.  Woody  for  appellant. 
Jarboe  &  Barrisony  for  respondent. 

BytheOouBT: 

Action  to  enforce  a  lien  for  a  street  assessment  in  San 
Francisco.  The  defense  is  that  there  was  included  in  the 
assessment,  as  well  as  in  the  demand,  a  charge  of  fourteen 
cents  per  front  foot,  amounting  in  the  aggregate  to  sixteen 
dollars  and  eighty  cents,  for  work  done  which  was  not 
authorized  by  the  resolution  of  intention  or  the  invitation  for 
sealed  proposals.  The  plaintiff  meets  this  defense  by  the 
argument  that  it  was  the  duty  of  the  defendant  to  appeal  to 
the  Board  of  Supervisors,  and  that  vhxs  his  only  remedy.  We 
do  not  think  so.  It  was  held  in  Dyer  vs.  Chase,  62  Cal.  440, 
that  the  demand  must  be  for  the  amount  properly  chargeable 
against  the  lot.  The  Court  there  say  that  '4he  plaintiff  is 
not  entitled  to  recover  unless  he  proves  a  demand  for  the 
amount  legally  due  for  the  work,"  and  that  case  was  followed 
by  this  Court  in  Schirmer  vs.  Hoyt,  54  Cal.  280. 

We  see  no  reason  to  depart  from  the  rule  there  laid  down. 

Judgment  and  order  affirmed. 
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Depabtment  No.  1. 


[Filed  March   27,  1882.] 

No.  7120. 

TBOBOOK,  Appellant,  vb.  CAEO,  Respondent. 

JosnCE'8   COUBT  —  AfPBAIi  —  JUBIBDIOTION —  SeBTIOB  07  NOTIOB  OF  APPBAL. 

Upon  appeal  from  a  Jnatioe's  Oonrt  the  notioe  thereof  must  be  served 
upon  the  adverse  party  or  his  attorney,  else  there  is  no  jnrisdiotion  in 
the  appellate  Ootirt. 

MumciFAL  OouBT  07  Appbals — JuDOHBBT.  A  judgment  rendered  by  the 
late  Mnnioipal  Oonrt  of  Appeals  of  San  Francisco,  in  a  case  which  had 
not  been  transferred  to  it  by  the  Oonnty  Oonrt,  is  a  nnllity. 

Id.— NuHO  Pbo  Tunc  Obdbb.  A  nunc  pro  tunc  order  of  the  Oonnty  Oonrt 
transferring  a  oanse  conld  not  operate  to  confer  jmisdiotion  on  the 
Mnuicipal  Oonrt  of  Appeals,  where  such  latter  Oonrt  had  not  already 
acquired  jnrisdiotion. 

Appeal  from  Superior  Ootirt,  San  Francisco. 

N.  B,  MtdviUe,  for  appellant. 
H.  H.  Lotaenthcd,  for  respondent. 

MoEee,  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  judgment  of  affirmance  of  a  judg- 
ment of  the  late  Municipal  Court  of  Appeals  of  the  city  and 
county  of  San  Francisco,  rendered  upon  an  appeal  purport- 
ing to  have  been  taken  by  the  defendant  in  the  action  to 
the  Gouniry'  Court  of  the  city  and  county  of  San  Francisco, 
from  the  judgment  of  the  Justice's  Court  of  said  city  and 
county. 

It  is  contended  that  the  judgment  of  the  affirmance  is 
erroneous,  because  the  Municipal  Court  of  Appeals  had  not 
acquired  jurisdiction  of  the  case  by  appeal,  and  therefore  its 
ju^Kment  is  invalid  and  void,  and  should  have  been  reversed. 

The  case  was  heard  in  the  Court  below  upon  the  return 
niade  by  the  Municipal  Court  of  Appeals  to  the  certiorari 
issued  in  the  case.  The  return  consisted  of  the  transcript 
of  the  record  and  proceedings  in  the  action.  Upon  the 
return  as  made,  the  Court  below  heard  and  determined  the 
case — dismissed  the  writ  of  certiorari,  and  affirmed  the  judg- 
ment of  the  Municipal  Court  of  Appeals. 

The  return  and  the  writ,  with  a  copy  of  the  jud^ent  of 
the  lower  Court  attached  to  them,  constitute  the  judgment 
roll  in  the  case. 

By  the  roll  it  appears  that  judgment  was  rendered  against 
defendant  in  the  Justice's  Cfourt  on  the  eleventh  of  July, 
1879.  From  that  judgment  the  defendant  appealed  to  the 
County  Court  on  questions  of  law  and  fact.    The  appeal  was 


i 


270  The  Paoifio  Coast  Law  Joubnal. 

taken  by  filing  a  notice  of  appeal,  and  an  appeal  bond  on 
July,  16, 1876.  The  bond  was  executed  on  July  16,  1879,  and 
the  notice  of  appeal  was  dated  July  11,  1879,  and  directed 
to  the  Justice  of  the  Justice's  Court,  in  which  the  ju< 
ment  had  been  rendered,  and  to  the  attorney  of  the  plainti 
but  it  does  not  appear  to  have  been  served  upon,  nor  is  there 
in  the  record  any  acknowledgment  or  waiver  of  service  by 
theplaintiff  in  the  action  or  his  attorney. 

The  papers  in  the  case  were  transmitted  to  the  County 
Court,  and  the  case  appears  to  have  been  there  pending, 
when  the  Municipal  Coiui;  of  Appeals  tried  the  case  de  novo 
and  rendered  ju(^ment  for  the  defendant.  That  judgment 
was  rendered  on  the  fifteenth  of  October,  1879,  but  there  was 
no  order  made  by  the  County  Court  transferring  the  case  to 
the  Municipal  Court  of  Appeals,  until  November  17,  1879. 
On  that  day  the  County  Court,  for  the  first  time,  made  the 
necessary  order  of  transfer,  and  ordered  it  to  be  ''entered 
nunc  pro  tunc  as  of  the  date  of  taking  this  appeal  and  the 
perfecting  thereof."  This  order  was  filed  in  the  Municipsd 
Uourt  of  Appeals,  November  18,  1879,  more  than  a  month 
after  the  rendition  of  judgment  by  that  Court  on  the  trial  de 
novo  of  the  case. 

By  Section  12  of  the  Act  of  1878,  which  created  the  Muni- 
cipal Court  of  Appeals,  the  clerk  of  the  County  Court  was 
required  to  transmit  to  the  Municipal  Court  of  Appeals,  after 
its  organization,  all  papers  in  civil  cases  of  appeals  then 
pending  and  undetermined  in  said  County  Court,  and  "  tJier&- 
upon  said  Municipal  Court  of  Appeals  shall  have  full  power 
and  jurisdiction  over  the  same,  and  shall  proceed  to  try  and 
determine  the  same  in  the  manner  and  witn  the  same  power, 
and  to  the  same  effect  as  the  same  might  or  could  have  been 
tried  and  determined  in  the  County  Court. '*  (Section  11  and 
12,  Acts  of  1877-8,  948.)  Until  such  transfer  of  the  case 
was  made  and  the  papers  of  the  case  were  transmitted  by 
the  clerk  of  the  County  Court,  jurisdiction  to  try  and  deter- 
mine the  case  did  not  attach  to  the  Municipal  Court  of 
Appeals.  That  Court  was  a  Court  of  special  and  limited 
jurisdiction.  It  could  not  take  jurisdiction,  or  try  and  de- 
termine cases  other  than  those  on  appeal  in  which  papers 
were  transmitted  to  it  in  the  manner  prescribed  by  the  stat- 
ute under  which  it  organized.  Where  the  record  shows 
that  no  transfer  or  transmission  had  been  made  to  it  when  it 
exercised  jurisdiction  over  a  case,  its  judgment  is  void;  for 
it  is  essential  to  the  validity  of  a  judgment  that  it  be  rendered 
by  a  Court  of  competent  jurisdiction  at  the  time  and  the 
place  and  in  the  form  prescribed  by  law.     {Norwood  vs. 
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Ken^jM,  34  Cal.  329.)  The  order  of  transfer  and  trans- 
mission made  subsequently  to  the  rendition  of  the  judgment, 
and  entered  rvmvc  ipro  tunc,  vtbs  wholly  ineffectual  to  confer  a 
jurisdiction  on  the  Court,  which  it  nad  not  at  the  time  it 
attempted  to  exercise  it. 

Besides,  service  of  the  notice  of  appeal  on  the  adverse 
parfy  was  required  by  Section  974,  C.  0.  P.,  at  the  time  of 
the  taking  of  the  appeal  in  the  case  from  the  judgment  of 
the  Justice's  Court.  Without  such  service  the  appeal  was 
ineffectual,  and  the  appellate  Court  acquired  no  jurisdiction 
of  the  case.  Having  no  jurisdiction  to  try  and  determine 
the  case,  its  judgment  was  void,  and  tne  judgment  of 
affimance  by  the  Court  below  is  erroneous. 

Judgment  reversed  and  cause  remanded. 

We  concur:    McKinstry,  J.,  Boss,  J. 


DepaIitmbnt  No.  2. 


[Filed  March  27,  1882.] 
No.  7028. 

LUKE  DESCALSO,  Eespondent, 

vs. 
MUNICIPAL  COUBT  OF  APPEAIiS,  Appet.lant. 

Muhiczpazj  Goubt  of  Afpsals — JuBisDionoN — T&AMBFBs.    The  late  Mnni- 

cipal  Court  of  Appeals  of  San  Francisco,  had  no  jurisdiction  of  a  cvnl 

case  not  transf ened  to  it  by  the  Ootmty  Court. 
Id,^  Afpiabavob  .    The  Yolnntary  appearance  of  a  defendant  in  the  Municipal 

Court  of  Appeals  was  not  equivalent  to  a  transfer  of  the  case  from  the 

County  Court. 

Appeal  from  Fifteenth  District  Court,  San  Francisco. 

Cdin  Campbell,  for  appellant. 
Gfeorge  B.  B.  Hayes,  for  respondent. 

By  the  Coxjbt  : 

It  appears  by  the  transcript  that  in  the  case  of  B,  C.  Maw- 
bray  vs.  Luke  BescalaOf  there  -was  an  appeal  from  the  judg- 
ment of  the  Justice's  Court  to  the  County  Court.  But  it 
does  not  appear  that  the  case  was  ever  transferred  to  the 
Mtmicipal  Court  of  Appeals,  which  had  jurisdiction  to  hear 
and  determine  civil  appeal  cases  which  were  directed  to  be 
transferred  to  it  from  the  County  Court  and  none  other. 

The  defendant  appeared  in  the  Municipal  Court  of  Appeals, 
and  it  is  claimed  that  by  so  doing  he  submitted  to  its  juris- 
diction, and  cannot  now  be  heard  to  object  to  it.  ''The 
voluntary  appearance  of  a  defendant  is  equivalent  to  persona 
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service  of  the  smnmons  upon' him."  (C.  0.  P.  416.)  But 
the  Municipal  Court  of  Appeals  could  not  acquire  jurisdiction 
of  the  person  of  the  defendant  or  the  subject  of  the  action, 
except  by  a  transfer  from  tibe  County  Court;  and  the  law  did 
not  provide  that  the  voluntary  appearance  of  a  defendant  in 
tihie  Municipal  Court  of  Appeals  should  be  equivalent  to  a 
transfer  of  the  case  to  it  from  the  County  Court. 

There  were  other  points  discussed,  which  it  is  unneeessaiy 
to  decide. 

Judgment  affirmed. 

Depabtmemt  Mo.  1. 


[Filed  March  29,  1882.] 

No.  6986. 

THURNAUER,  Respondent,  vs.  REAT  et  al.,  Appellants. 

Gam  Followxd.    Roitsset  yb.  Beay  et  dl,  (6981),  foUowed. 

Appeal  from  Fifteenth  District  Court,  San  Francisco. 

J.  M.  SeaweUy  for  appellants. 
Jarboe  dk  Harrison,  for  respondent. 

By  the  Couet  : 

Oh  the  authority  of  Bousset  vs.  JSeay,  No.  6981,  the  judg- 
ment and  order  are  affirmed. 


Department  No.  1. 


[Filed  March  29,  1882.1 
No.  6986. 
FREEMAN,  Respondent,  vs.  REAY  et  al.,  Appellaiits. 

Gabs  FoiiLowbd.    Beay  tb.  Rousset  et  al,  (6981),  fojlowed. 

Appeal  from  Fifteenth  District  Court,  San  Francisco. 

J.  M.  Seawelly  for  appellants. 
Jarboe  dk  Hurrisony  lor  respondent. 

By  the  Coubt  : 

On  the  authority  of  Bouaset  vs.  Beay^  No.  6981,  the  judg- 
ment and  order  are  affirmed. 
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Depabtment  No.  1. 


[Filed  March  20,  1882.] 

No.  7091. 

BENJAMIN,  Besponbekt, 

vs. 
STEWAET,  ET  AL.,  Appellants. 

Appial — Nsv  Tbiaii — YsBDicrr.  Where  there  was  no  verdict  for-  or  against 
one  of  the  defendants,  there  could  be  no  cause  for  a  new  trial  or  for 
an  application  to  vacaie  the  former  verdict  so  far  as  he  is  concerned. 

In. — "Passion  ob  PsBJuniOB."  There  is  no  provision  of  the  statute  re- 
specting new  trials  which  authorizes  the  setting  aside  of  a  finding  be- 
canse  of  the  *'  passion  or  prejudice  '*  of  a  jnry  exhibited  by  the  ren- 
dition of  a  verdict  for  insnfficient  damages;  and  the  whole  matter 
being  statatory  such  assignment  is  not  proper  as  an  independent 
ground  for  setting  aside  a  verdict. 

In.— Damaoss.  It  may  be  that  it  could  be  urged  that  the  jury  found  against 
the  evidence,  under  the  fifth  statutory  ground,  "  insufficiency  of  the  evi- 
dence to  justify  the  verdict,"  in  finding  a  less  sum  than  the  evidence 
established,  but  the  statement  must  specify  the  particulars. 

In.— Daxaobs — iNSTBUonoNS — Ybbdiot  <* Against  Law."  In  an  action  for 
assault  and  battery  where  no  specific  damage  is  proven,  and  the  Court 
instructed  the  jury  that  plaintiff  was  entitled  to  recover  for  "bodily 
pain  and  mental  anguish,"  and  that  if  the  assault  was  '*  wanton  and 
reckless,"  ezempla^  or  vindictive  damages  could  be  awarded,  it  can 
not  be  said  that  the  verdict  *'  is  against  law  "  in  that  the  jury  dis- 
regarded the  instructions,  notwithstanding  the  appellate  Court  should 
believe  that  they  should  have  found  a  larger  sum,  since  it  appears  fhht 
they  did  find  something. 

Appeal  from  Fifteenth  District  Court,  San  Francisco. 

6.  F,  dk  W.  H,  Sharp,  for  respondent. 

D.  McClure  and  P.  van  Gliefy  for  appellant. 

MoKjNSTBTy  J.,  delivered  the  opinion  of  the  Conrt: 

The  appeal  is  from  an  order,  granting  a  new  trial,  by  de- 
fendants J.  D.  B.  Stewart  and  clames  Morgan. 

No  verdict  was  rendered  by  the  jnry  for  or  against  the 
defendant  Morgan.  ''A  new  trial  is  a  re-examination  of  an 
iflsne  of  fact  in  the  same  Conrt  after  a  trial  and  deciaion  by  a 
jTiry,  or  Conrt,  or  by  referees."  (C.  C.  P.  656).  It  may  be 
that  there  was  a  mistrial,  or  no  trial,  as  to  defendant 
Morffan,  and  that  the  Court  below  may  hereafter  proceed  to 
try  the  case  as  to  him;  but  there  was  no  cause  for  a  motion 
for  a  new  trial,  or  for  an  application  to  vacate  the  former 
verdict.     (C.  C.  P.  657.) 

The  notice  of  motion  for  new  trial  is  not  set  forth  in  the 
transcript.  At  the  end  of  the  statement  on  motion  for  a 
new  trial  is  what  purports  to  be  an  ''Assignment  of  Errors." 
The  first  assignment  nsts  no  relation  to  the  case  of  either  of 
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the  appellants.  The  second  is:  ''Irregularitj  in  the  pro- 
ceedings of  the  jury  and  misconduct  of  the  jury,"  etc. 
When  ^e  motion  for  new  trial  is  made  on  these  grounds  it 
must  be  made  upon  ''affidayits."  (0.  G.  P.  658.)  In  the 
present  case  the  motion  is  not  supported  by  any  affidavit 
purporting  to  set  forth  facts  constituting  irregularity  or  mis- 
conauct,  within  the  meaning  of  these  words  ^  useJ  in  sub- 
divisions  one  and  two  of  Section  657. 

The  third  assignment  of  plaintiff  is:  ''Nominal  and  in* 
sufficient  damages  appearing  to  have  been  given  by  the  jury 
under  the  influence  oi  passion  and  prejudice."  Section  657 
provides  that  a  new  trial  may  be  granted  for  the  cause  of 
''  excessive  damages  appearing  to  have*been  given  under  the 
influence  of  passion  or  prejudice."  But  there  is  no  provision 
which  authorizes  the  setting  aside  of  a  finding  because  of 
the  ''  passion  or  prejudice  "  of  a  jury,  exhibited  by  the  ren- 
dition of  a  ver^ct  for  insufficient  damages;  and  as  the 
whole  matter  is  statutory,  the  last  is  not  proper  as  an  inde- 
pendent ground  for  setting  aside  a  verdict. 

It  may  be,  that  under  the  fifth  statutory  ground  for  a  new 
trial — "  insufficiency  of  the  evidence  to  justify  the  verdict" — 
a  pariy  might  urge  that  a  jury  found  against  the  evidence  in 
finding  a  less  sum  than  the  evidence  established  as  the 
amount  of  damages  sustained.  But  in  such  case  the  ''state- 
ment must  specify  the  particulars  in  which  the  evidence  is 
alleged  to  be  insufficient,"  and  where  (as  is  the  case  before 
us)  no  such  specifications  are  made,  the  statement  "  must 
be  disregarded."    (C.  C.  P.  659.) 

The  fourth  and  fifth  assignments  seem  to  be  based  upon 
the  last  clause  of  the  sixth  subdivision  of  Section  657  of.  the 
Code  of  Civil  Procedure;  that  the  yerdict  "  is  against  law," 
bt  that  the  jury  did  not  obey  the  instructions  of  the  Gonrt 
in  regard  to  damages.  As  we  understand  the  case  no 
specific  damage  was  proven.  Certain  injuries  to  the  person 
OI  plaintiff  were  proved,  and  the  Court  charged  the  jury  as 
follows : 

"The  proper  amount  of  damages  in  case  of  an  assault  and 
battery  generally  depends  much  upon  the  a^ravating  or 
mitigating  circumstances  connected  vnth  it.  The  elements 
of  damages  in  ordinary  cases  may  be  thus  summarized: 

"1.  Loss  of  time  and  labor  from  the  date  of  the  injury 
until  the  party  recovers  therefrom. 

"2.  The  expense  of  medical,  surgical,  and  other  attend- 
ants, and  the  yalue  of  clothing  injured  or  destroyed. 

"  3.  Diminished  capacity  to  work  at  the  trade  or  business 
of  the  party  injured. 

"4.  JBodily  pain  and  mental  anguish. 
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''The  damages  may  also  include  a  fair  compensation  for 
injuries  actaallY  sustained  by  the  battery,  including  proba- 
ble future  disability  and  suffering. 

"If  the  act  was  wanton  or  reckless,  or  the  defendant  was 
actuated  by  malice,  or  perpetrated  the  wrong  in  total  disre- 
gard of  the  law,  and  the  plaintijBf  was  in  no  way  to  blame, 
the  plaintiff  should  recover  not  only  for  the  pecuniary  losses 
Bns^ned,  but  for  his  mental  anxiety,  public  degradation 
and  the  wounded  sensibilit}^  which  an  honorable  man  might 
be  supposed  to  feel  for  a  violation  of  the  sacredness  of  his 
person;  for  pains  to  the  feelings  as  well  as  to  the  body;  and 
in  addition  tnereto,  exemplary  or  vindictive  damages,  in  the 
discretion  of  the  jury,  as  an  example  and  punishment, 
where  such  damages  are  recognized  as  proper/' 

There  was  no  evidence  as  to  the  money  value  of  the  loss 
of  time  or  labor  by  plaintiff;  or  of  any  expenses  for  medical 
attendance,  etc. ;  or  of  any  diminished  capacity  to  work. 

For  these  things,  then,  the  jury  coula  assume  only  that 
nominal  damage  had  been  suffered.  The  jury  were  told 
also  that  plaintiff  was  entitled  to  recover  ''for  bodily  pain 
and  mental  anguish,"  etc.,  and  further  if  the  assault  was 
"wanton  or  reckless,"  etc.,  exemplary  or  vindictive  damages. 

The  jury  may  have  considered  the  bodily  pain  and  mental 
anguish  unimportant  factors  in  the  assessment,  and  while 
we  may  believe  that  the  jury  should  have'  found  a  larger 
Terdict,  we  cannot  say  they  disregarded  the  instructions  of 
the  Court  (even  if  we  assume  the  facta  to  show  express 
inalice),  since,  for  aught  that  appears,  they  did  find  some- 
*Mng  by  way  of  exemplary  or  vindictive  damages. 

Order  reversed  and  cause  remanded. 

We  concur:  Boss,  J.,  McEee,  J. 


Depabthent  No.  1. 


[Filed  March  29,  1882.] 
No.  6987. 
ADAMS,  Besfondent,  vs.  BE  AY  et  al.,  Appellants. 

Cm  PoLLowB).    Btmsset  vs.  lieay  et  aJL.  (6981),  followed. 

Appeal  from  Fifteenth  District  Court,  San  Francisco. 

J'  If.  iSmu^eK,  for  appellants. 
Jarbot  dt  Sdrrison,  for  respondent. 

By  the  Court: 

On  the  authority  of  Bousset  vs.  Reay,  No.  6981,  the  judg- 
ment and  order  are  affirmed. 
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Depabtkent  No.  1. 


[Filed  March  27,  1882.] 

No.  6955. 

LEONABD,  Eesponbent,  ts.  TYLEB,  Apfellaist. 

MOBTQAOS—KOTE — ^FaXLUSX  TO  PAT  iNBTAIiLMBNTll — AOTIOX — OPTION  TO  OON- 

siDBB  Whole  Amouht  Dub — Nonos.  The  mortgage  in  suit  contained 
a  olanse,  to  the  effect  that  if  any  of  the  installments  of  principal  or 
interest  shall  remain  unpaid  for  ninety  days  after  it  shall  become  dna 
and  payable,  the  whole  amount  of  the  note  shall  become  dne  and  pay- 
able immediately,  at  the  option  of  the  payee  or  holder.  Defendant 
made  default.  In  bis  complaint  plaintiff  aJleged  that  he  had  elected 
to  consider  the  whole  amount  of  the  note  as  imme^liately  due.  He 
also  alleged  the  maturity  of  the  first  installment  of  principal,  and  of 
the  several  installments  of  interest,  and  that  ninety  days  had  elapsed 
after  the  maturity  of  each  without  payment  of  any  one  of  them, 
although  payment  had  been  demanded,  and  that  plaintiff  elected  to 
consider  the  whole  of  said  principal  sum  expressed  in  said  note  as 
immediately  due  and  payable,  and  demanded  payment  thereof  from 
the  defendant  before  the  commencement  of  the  action.  Held:  The 
complainant  sufficiently  averred  election  by  plaintiff  and  notice  to  de- 
fendant. Heldf  further:  Notice  in  writing  that  plaintiff  elected  to 
consider  the  whole  amount  of  the  note  due  immediately  was  not 
necessary. 

Appeal  from  Third  District  Court,  San  Francisco. 

O.  E.  Harphamy  for  appellant. 
Bobinson,  Olney  dk  Bymty  for  respondent. 

By  the  Coubt  : 

This  was  an  action  to  foreclose  a  mortgage  given  to  secure 
payment  of  a  promissory  note,  payable  in  three  equal  install- 
ments of  principal,  and  quarterly  installments  of  interest. 
The  mortgage  contains  a  clause  to  the  effect  that  if  any  of 
the  installments  of  principal  or  interest  shall  remain  unpaid 
for  ninety  days  after  it  shall  become  due  and  payable,  the 
whole  amount  of  the  note  shall  become  due  and  payable  im- 
mediately, at  the  option  of  the  payee  or  holder. 

Default  having  been  made  in  the  payment  of  several  of 
the  installments  of  interest  and  of  the  £rst  installment  of 

Srincipal,  within  the  ninety  days  after  they  severally  became 
ue,  the  mortgagee  commenced  the  action  to  foreclose,  al- 
leging in  his  complaint,  that  he  had  elected  to  consider  the 
whole  amount  of  the  note  as  immediately  due.  It  is  con- 
tended b^  the  defendant  that  the  complaint  is^  insufficient, 
because  it  contains  no  allegations  that  the  plaintiff  elected 
to  declare  the  whole  amount  of  the  note  to  be  due,  after  the 
expiration  of  ninety  days  after  the  several  installments  had 
become  due,  and  that  ne  notified  the  defendant  of  his  elec- 
tion before  tiie  commencement  of  the  action. 
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Bat  ihe  complaint  alleges  the  maturity  of  the  first  in- 
stallment  of  prmcipal,  and  of  the  several  installments  of 
interest;  and  that  ninety  days  had  elapsed  after  the  maturity 
of  each  without  payment  of  any  one  of  them,  although  pay- 
ment had  been  aemanded;  and  '^that  the  plaintiff  elected  to 
consider  the  whole  of  said  principal  sum  expressed  in  said 
note  as  immediately  due  and  payable,  and  demanded  pay- 
ment thereof  from  the  defendant  before  the  commencement 
of  this  action."  These  are,  we  think,  sufficient  averments 
of  election  and  notice. 

Upon  a  failure  to  pay  any  of  the  installments  of  the  note, 
according  to  the^  terms  thereof,  the  note  became  payable 
absolutelv,  at  the  option  of  the  payee;  and  it  was  not  neces- 
sary for  mm,  before  commencing  proceedings  to  enforce  it 
for  the  full  amount,  to  announce  his  opinion  to  the  maker  by 
giving  him  notice  in  writing  that  he  elected  to  consider  the 
whole  amount  of  the  note  as  due  immediately.  It  is  suffi- 
cient if  he  made  his  election  and  demanded  payment  of  the 
whole  amount  of  the  note  before  the  commencement  of  the 
action. 

There  is  no  error  in  the  judgment  roll. 

Judgment  affirmed. 


In  Bank. 

[Filed  March  30, 1882.] 

No.  6676. 

PEOPLE,  Besponbent, 

vs. 

SAN  FBANCISCO  GAS  COMPANY,  Appellant. 


Hasdob  CoMMOBioHEibB — Oabm  FoxiLowsd.  PtopU  YB.  Son  Francisco  Qua 
Company,  No.  6667,  as  to  ooUeotion  of  wharfage  by  Harbor  Oommio- 
nonan,  followed. 

Appeal  from  Twelfth  District  Oonrt,  San  Francisco. 

Clement  <t  Clement^  for  appellant. 
W.  W.  MorroWy  for  respondent. 

By  the  Coubt  : 

The  State  Harbor  Commissioners  had  no  power  to  collect 
dockage  upon  vessels  lying  at  the  Potrero  Oius  Works'  wharf. 
(Peopfe  vs.  8.  F.  O.  L.  Co.,  No.  6667.) 

Jndipnent  reversed  -and  cause  remanded. 
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Depabtment  No.  2. 


TFUed  March,  24,  1882.] 
No.  8235. 

« 

MYERS,  PETinoNBR, 
^.  vs. 

BOARD  OF  SUPERVISORS  OF  ALAMEDA  COUNTY, 

Respondent. 

SuPBBYisoBfl — Vacanot  IN  OimoK — SuPEBios  JuDGSs.     Superior  Jndges  hftve 

no  power  to  fill  a  vacanoy  in  the  Board  of  Snpendsors. 
Id. — Appointmbnt.     If  there  is  power  to  appoint  in  each  case,   it  rests 

with  the  Governor,  under  Section  999  Political  Oode,  or  with  the  Board 

of  Supervisors,  under  Section  4116  Political  Code. 
Id.    Until  a  person  is  duly  appointed  or  elected  the  incumbent  has  the  legal 

right  to  exercise  and  enjoy  the  office. 

Martin  and  Bedman,  for  petitioner. 
Oeorge  E.  Whitney ^  for  respondent. 

By  the  Court  : 

This  is  an  application  for  a  writ  of  mandamns  to  compel 
the  respondent  to  permit  the  petitioner  to  join  in  performing 
the  duties  and  exercising  the  functions  of  a  member  of  the 
Board  of  Supervisors.  The  respondent  demurred  to  the 
petition. 

The  petitioner  was  elected  a  member  of  the  Board  at  the 
general  election  in  September,  1878,  for  the  term  of  three 
years  commencing  October  6,  1878.  In  January,  1882^ 
citizens  of  Alameda  County  presented  to  two  of  the  Jndges 
of  the  Superior  Court  of  said  county  a  petition,  representing 
that  a  vacancy  existed  in  the  office  of  Supervisor,  and  asking 
that  one  Brown  be  appointed  to  fill  the  vacancy.  After 
hearing  the  petitioners  m  such  petition  and  the  said  Myers, 
the  said  Judges  miade  an  order  reciting  that  a  vacancy  existed, 
and  appointing  said  Brown  to  fill  the  vacancy. 

Under  the  Tate  Constitution  and  the  statute  thereunder, 
the  power  to  appoint  to  fill  a  vacancy  in  a  Board  of  Super- 
visors was  with  the  County  Judge.  In  Leonard  vs.  January^ 
56  Cal.  1,  this  Court  decided  that  the  amendments  to  the 
Political  Code  contained  in  the  county  government  bill  (so 
called)  were  unconstitutional;  therefore,  there  is  no  law  au- 
thorizing an  appointment  by  Superior  Judges.  If  there  is 
power  to  appoint  in  such  case,  it  rests  with  the  Governor, 
under  Section  999,  Political  Code,  or  with  the  Board  of 
Supervisors,  under  Section  4115,  JPoljtical  Code.  It  does 
not  appear  that  Brown  claims  the  seat  other  than  as  the  ap- 
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pointee  of  the  Superior  Judges;  and  until  a  person  is  duly 
appointed  or  elected,  the  petitioner  has  the  legal  right  to 
exercise  and  enjoy  the  office.     (Political  Code,  879.) 
Demurrer  oyerruled,  with  leave  to  answer  in  ten  days. 


Depabtment  No.  1. 


[Filed  March  29,  1882.'] 

No.  6988. 

FOBBEST,  Respondent,  vs.  KEAY  et  al.,  Appellants. 

CiflB  FoiiiiOWSD.    Bousset  vs.  Beay  et  al,  (6981),  followed. 

Appeal  from  Fifteenth  District  Court,  San  Francisco. 

J.  M.  SeaioeUy  for  appellants. 
Jarboe  dh  Harrison^  for  respondent. 

By  the  Ooubt  : 

On  the  authority  of  Bouaset  vs.  BeuVf  No.  6981,  the  judg- 
ment and  order  are  affirmed. 


Depabtment  No.  2. 


[Filed  March  27,  1882.] 

*  No.  8272. 

BLADE,  Petitioner, 

vs. 

SUPEEIOB   OOUBT   OF  FBESNO  OOUNTT, 

Bespondent. 

PiOBiBinoN — SuvDAT  LAW.  An  application  for  a  writ  of  prohibition  to  stay 
proceedings  in  the  Superior  Court  for  a  violation  of  the  **  Snnday  Law  " 
will  be  denied,  it  appearing  that  snbseqnent  to  the  snbmission  of  the 
matter  in  the  Snpreme  Court,  the  Superior  Court  had  dismissed  the 
prosecution  against  petitioner. 

Hipper,  Diaxm,  Campbell  &  Ooss,  for  petitioner. 
W.  D.  Orady,  for  respondent. 

By  the  Coubt  : 

In  this  case,  which  is  an  application  for  a  writ  of  prohibi- 
tion, it  appearing  that  the  prosecution  has  been  dismised  in 
the  above-namea  Superior  Oourt,  it  is  ordered  that  the  ap- 
plication be  denied,  and  the  alternative  writ  heretofore 
gianted  is  discharged.' 


L 
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Depabtkent  No.  1. 


[Filed  March  27,  1882.] 

No.  7530. 

TBOBOCK,  Bbspondent,  -vs.  CAEO,  Appellant. 

Leass — F1NDZNO0— Bent.  Action  to  recover  rent.  Defense,  the  lease  was 
for  illegal  parposes,  to  wit,  purpose  of  prostitution.  The  Court 
found  that  the  premises  were  not  let  for  such  purposes.  Eeld,  the 
evidence  sustained  the  finding.  FurUier,  if  there  was  a  conflict  of 
evidence  the  finding  would  not  be  disturbed. 

Appeal  from  Superior  Court,  San  Francisco. 

Boseribaum  &  Scheeline,  for  appellant. 
N.  B.  MulvUky  for  respondent. 

By  the  Ooubt  : 

This  was  an  action  brought  to  recover  rent  due  for  three 
months  of  the  year  1879  upon  a  lease  of  certain  premises  in 
the  city  and  county  of  San  Francisco.  The  defense  was  that 
the  lease  was  yoia,  because  the  premises  were  let  for  an 
illegal  pur{)ose.  But  the  Court  found  that  they  were  not 
let  for  an  illegal  purpose.  Even  if  they  were  a  conflict  of 
evidence  the  miding  would  not  be  disturbed;  but  the  evi- 
dence in  the  record  fully  sustains  the  finding. 

Judgment  and  order  affirmed. 


Department  No.  1. 


[Filed  March  29,  1882,1 

No.  7282. 

BXJTLEB,  Eespondent,  vs.  BEAY  et  al.,  Appellants. 

Cask  Followed.    Bousset  vs.  Eeay  et  al.  (6981),  followed.  . 

Appeal  from  Fifteenth  District  Court,  San  Francisco. 

J,  M,  SeatveU,  for  appellants. 
Jurboe  dk  Harrison^  for  respondent. 

By  the  Ooubt  : 

On  the  authority  of  Bouaset  vs.  Beay^  No.  6981,  the  judg- 
ment and  order  are  affirmed. 
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In  the  Circuit  Court  of  the  United  States 

Ninth  Ontourr,  Distbiot  of  Caufobnia. 


t 


RUDOLPH  DAKNMETER  vs.  J.  V.  COLEMAN  et  al. 

1.  Stookholdsb'b  Sinr  Aoainbt  Oobporation.    A  biJl  in  .equity  by  a  Btock- 

holder  against  a  corporation  and  its  officers  for  relief,  which  the 
corporation  itself  should  haye  sought,  must  not  only  state  the  griey- 
ances  which  entitle  the  stockholder  to  sue,  but  that  he  has  exhausted 
all  means  within  his  reach  to  obtain  redress  within  the  corporation. 

2.  Sami.    The  stockholder  must  make  an  earnest,  not  a  simulated  effort, 

with  the  managing  body  of  the  corporation  to  induce  remedial  action 
on  its  part,  before  he  ^nll  be  heard  in  his  own  behalf. 

3.  Same.    If  he  fails  with  the  directors  of  the  corporation,  and  time  per- 

mits, he  must  show  in  his  bill  that  he  has  made  an  honest  effort  to  obtain 
action  by  the  stockholders  as  a  body. 

4.  Pebsonal  £ffobtb.    He  must  himself  haye  made  an  effort  to  secure  a 

redress  of  grieyances  through  the  corporation.  The  efforts  of  some 
other  stockholder  seyeral  years  before  will  not  suffice. 

5.  Stdckholdkb  at  Timb  of  Tbanbaotion.    He  must  haye  been  a  stock- 

holder at  the  time  of  the  transactions  of  which  he  complains,  or  his 
shares  must  haye  since  deyolyed  on  him  by  operation  of  law. 

6.  Thb  Statotb  of  Limitation  of  Oalifomia  applies  to  both  legal  and 

equitable  causes  of  action;  and,  an  action  for  relief  on  the  ground  of 
fnud  is  barred  in  three  years,  the  cause  of  action  not  to  be  deemed 
to  haye  accrued  till  the  ^scoyery  by  the  aggrieyed  party  of  the  facts 
constituting  the  fraud. 

7.  Dbxubbbb.    Where  it  appears  that  the  fraudulent  acts  constituting  the 

cause  of  action  were  performed  more  than  three  years  before  the 
fUing  of  the  bill,  a  demurrer  will  be  sustained,  unless  it  also  appears 
that  the  facts  constituting  the  fraud  were  not  discoyered  till  within 
three  years. 

8.  Kbowlbdob  of  Fbaup.    The  means  of  knowledge  of  fraud  are  equiya- 

lent  to  actual  knowledge. 

9.  JuBiBDionoH.    Where  alienage  is  the  jurisdictional  fact,  all  the  parties 

on  one  side  of  the  oontroyersy  must  be  aliens,  and  all  on  the  other 
side  citizens. 

10.  JuBiBzyiOTioN  nr  Stookholbbb's  Suit.    Whether,  where  an  alien  stock- 

holder of  a  Oalifomia  corporation  sues  Oalifomia  corporations,  and 
citizens  of  OaUfomia  in  the  United  States  Courts,  on  behalf  of  himself 
and  all  other  stockholders,  it  is  not  necessary  to  allege  that  he  and  all 
stockholders  on  whose  behalf  he  sues  are  aliens,  Quere  ? 

11.  Saicb.    Whether,  where  an  alien  stockholder  of  a  California  corpora- 

tion seeks  an  accounting  in  equity,  between  such  California  corpora- 
tion and  seyeral  other  corporations  and  citizens  of  California,  the 
United  States  Courts  haye  jurisdiction,  (iuere? 
IS.  SsysBAL  Stookholdbbs'  diriTB.  Whether  each  owner  of  a  share  of 
stock  can  bring  a  suit  on  lus  own  behalf,  and  on  behalf  of  all  other 
stockholders  for  the  same  grieyances,  Qu^re  ? 

H,  Q.  Siebersl,  for  complaiiiant. 

Hail  McAUisier  and  Geo.  H.  Wells,  for  certain  defendants. 

8.  Heyden/eldt,  for  Consolidated  Virginia  Mining  Company. 


i 


I 


r 
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Sawyer,  Circuit  Judge: 

The  complainant,  a  citizen  of  Germany,  and  the  owner  of  one 
hundred  of  the  540,000  shares  of  the  capital  stock  of  the  Con- 
solidated Virginia  Mining  Company,  a  mining  corporation, 
organized  under  the  laws  of  the  State  of  California,  filed  his  bill 
in  equity,  on  his  own  behalf,  and  on  behalf  of  all  other  stock- 
holders of  the  Consolidated  Virginia  Mining  Company,  against 
James  Y.  Coleman  and  James  C.  Flood,  executors  of  W.  S. 
O'Brien,  deceased;  The  Nevada  Bank,  John  W.  Mackay,  James 
G.  Fair,  James  C.  Flood,  The  Pacific  Mill  and  Mining  Company, 
The  Pacific  "Wood,  Lumber,  and  Flume  Company,  The  Pacinc 
Befinery  and  Bidlion  Exchange,  and  the  Consolidated  Virginia 
Mining  Company.  The  object  of  the  bill  is  to  obtain  an  ac- 
counting between  the  defendant,  tiie  Consolidated  Virginia 
Mining  Company,  and  the  several  other  corporations,  defendants, 
the  defendants  Coleman  and  Flood,  as  executors  of  O'Brien, 
and  Mackay,  Fair,  and  Flood,  in  their  individual  characters  as 
partners  in  the  transactions  set  out,  for  large  sums  of  money  and 
a  large  amount  of  property,  alleged  to  be  ten  millions  of  dollars 
in  the  aggregate,  charged  to  have  been  fraudulentiy  obtained 
upon  various  large  transactions  from  the  Consolidated  Virginia 
Mining  Company,  by  the  other  corporations,  defendants,  which 
are  alleged  to  have  been  organized  and  controlled  in  pursuance 
of  a  conspiracy  for  that  purpose,  by  the  personal  defendants, 
who  also,  as  is  alleged,  owned  a  controlling  interest  in  the  Con- 
solidated Virginia  Mining  Company,  and  were  either  the  officers, 
or  elected  and  controlled  the  officers,  of  that  corporation.  The 
sums  so  fraudulentiy  and  unlawfully  obtained  by  said  several 
corporations  from  the  Consolidated  Vi]:ginia  Mining  Company, 
are  charged  to  have  been  distributed  in  dividends  to  said  Flood, 
O'Brien,  Mackay,  and  Fair,  or  otherwise  to  have  come  into  their 
hands. 

The  prayer  of  the  bill  is  as  follows:  "  Wherefore,  your  orator 
prays  that  it  be  by  your  Honor  adjudged  and  decreed,  that  the 
defendants,  said  Flood,  Mackay,  and  Fair,  and  Flood  and  Cole- 
man, as  executors  as  aforesaid  of  the  estate  of  said  O'Brien, 
account  to  the  said  Consolidated  Virginia  Mining  Company  and 
to  the  stockholders  thereof  for  all  the  wrongs,  frauds,  and 
breaches  of  trust  hereinbefore  alleged  and  complained  of;  and 
on  such  accounting  repay  and  restore  to  the  said  Consolidated 
Virginia  Mining  Company  for  the  use  of  the  stockholders  therein, 
except  the  defendants  in  this  action,  all  profits,  moneys,  and 
property  belonging  in  law  and  equity  to  said  company,  realized, 
gained,  or  obtained  by  said  defendants,  or  any  of  them,  by 
means  of  the  dealings  and  transactions  hereinbefore  set  forth, 
together  with  all  the  proceeds  and  fruits  thereof,'/  and  for  such 
oi£er  and  further  relief  as  may  be  just. 

The  allegations  of  the  bill  as  to  the  acts  of  defendants,  are 
similar  to  those  contained  in  the  bill  in  Burke  vs.  Flood  ei  al,  6 
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Saw.  221,  and  it  would  serve  no  useful  purpose  to  state  them 
more  fully  now. 

Maokay  has  not  been  served,  and  has  not  appeared. 

The  Consolidated  Virginia  Mining  Company  demurs  separately 
to  the  bill  on  various  grounds,  and  several  of  the  other  defend- 
ants also,  demur  upon  similar  grounds. 

In  the  recent  cases  of  ffawes  vs.  The  Oontra  Costn  Water  Com- 
pany, and  Huntington  vs.  Palmer,  which  went  up  from  this  Court 
and  were  affirmed,  the  United  States  Supreme  Court  states  the 
conditions  which  are  necessary  to  enable  a  stockholder  of  a  cor- 
poration to  bring  a  suit  on  his  own  behalf  and  on  behalf  of  ihe 
other  stockholders,  to  vindicate  the  nghts  of  the  corporation. 
After  stating  the  character  of  the  grievances  necessary  to  entitle 
the  stockholder,  instead  of  the  corporatu)n,  to  sue,  the  Court 
says:  "  But  in  addition  to  the  existence  of  grievances  which  call 
for  this  kind  of  relief,  it  is  equally  important,  that  before  the 
shareholder  is  permitted  in  his  own  name  to  institute  and  con- 
duct a  litigation  which  usually  belongs  to  the  corporation,  he 
should  show  to  the  satisfaction  of  the  Court,  that  he  has  ex- 
hausted all  the  means  within  his  reach  to  obtain,  within  the  cor- 
poration itself,  the  redress  of  his  grievances,  or  action  in 
conformity  to  his  wishes.  He  must  make  an  earnest,  not  a 
simulated  effort,  with  the  managing  body  of  the  corporation  to 
induce  remedial  action  on  its  part,  and  this  must  be  made 
apparent  to  the  Court.  If  time  permits,  or  has  permitted,  he 
must  show,  if  he  fails  with  the  directors,  that  he  has  made  an 
honest  effort  to  obtain  action  by  the  stockholders  as  a  body,  in 
the  matter  of  which  he  complains." 

There  is  no  allegation  whatever  in  this  bill,  that  the  complain- 
ant has  made  any  effort  to  induce  the  corporation,  the  Consoli- 
dated Virginia  Mining  Company,  to  Beek  a  redress  for  the  griev- 
ances alleged.  It  does  not  appear  that  he  ever  requested  the 
directors  to  sue,  much  less,  that  he  ever  made  ^'  an  earnest,  not 
simulated  effort  with  the  managing  body  of  the  corporation  to 
induce  remedial  action  on  its  part;"  nor  does  it  appear,  that 
"  he  has  made  an  honest  effort,  or  any  effort  of  any  kind,  "  to 
obtain  action  by  the  stockholders  as  a  body,"  or  even  any 
stockholders  individually;  and  nearly  four  years  is  certainly 
time  enough  to  permit  him  to  make  such  ''  an  honest  effort." 

He  alleges  that  one  S.  P.  Dewey,  a  stockholder  in  said  corpor- 
ation nearly  four  years  before,  at  a  regular  session  of  the  Board 
of  Directors  made  an  application  and  demand  that  the  corpor- 
ation bring  a  suit  against  the  said  Flood,  O'Brien,  Mackay,  and 
Fair  for  the  recoveiy  of  the  same  moneys  on  the  same  grounds 
as  alleged  in  this  bill,  but  that  the  said  directors  refused  to 
bring  the  suit.  But  the  action  of  Mr.  Dewey  cannot  avail  the 
complainant  in  this  bill.  He  does  not  appear  to  be  in  privity 
with  Dewey,  or  to  have  been  in  any  way  connected  with  the  re- 
quest.   Beasons  not  applicable  to  the  complainant  in  this  bill, 
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may  have  existed  that  would  justify  a  refusal  to  act  upon  Dewey's- 
request.  At  all  events,  if  the  complainant  desires  action,  he 
must  himself  take  steps  to  secure  it  before  he  can  acquire  a 
statiis  that  will  enable  mm  to  take  the  vindication  of  the  rights 
of  the  corporation,  and  other  stockholders  into  his  own  hands. 
There  is  nothing  in  the  opinion  of  the  Supreme  Court  to  indi- 
cate  that  the  action  of  a  stranger  to  him  for  that  stranger's  own 
purposes,  will  give  complainant  the  requisite  stcUus,  It  does  not 
appear  who  were  the  directors  or  stockholders  of  the  Consolidated 
Virginia  Mining  Company  at  the  time  of  the  filing  of  this  bill, 
or  for  three  and  a  half  years  prior  to  that  date.  Had  the  com- 
plainant  applied  to  the  Board  of  Directors  then  conducting  the 
affairs  of  the  corporations,  it  may  be  that  his  request  would 
have  been  effectual.  At  all  events,  we  are  not  authorized  to  as- 
sume the  contrary  without  averment,  and  it  should  at  least  ap- 
pear that  some  recent,  honest  effort  has  been  made  to  secure 
the  prptection  of  the  rights  of  stockholders  through  the  action 
of  the  corporation  itself.  But  even  Dewey  does  not  appear  to 
have  made  any  honest,  or  any  effort  at  all,  to  obtain  action  by 
the  stockholders  as  a  body.  So  his  action  was  in  this  respect 
also  insufficient  within  the  decision,  to  enable  him  to  maiTitain 
such  a  suit,  much  less  the  complainant. 

The  Supreme  Court  further  says:  ''  The  efforts  to  induce  such 
action  as  complainant  desires  on  the  part  of  the  directors  and  of 
the  shareholders,  when  that  is  necessary,  and  the  cause  of  fail- 
ure in  these  efforts  should  be  stated  with  particularity;  and  an 
allegation  that  complainant  was  a  shareholder  at  (he  time  of  the 
transactions  of  which  he  complains  ^  or  thai  his  shares  have  devolved 
on  him  since  by  operation  of  law;  and  that  the  suit  is  not  a  col- 
lusive one  to  confer  on  a  Court  of  the  United  States  jurisdiction 
in  a  case  of  which  it  would  otherwise  have  no  cognizance,  should 
be  in  the  bill,  which  should  be  verified  bv  affidavit." 

There  is  no  allegation  showing  any  of  these  facts.  There  is 
no  allegation  '*  that  complainant  was  a  shareholder  at  the  time 
of  the  transactions  of  which  he  complains  or  that  his  shares  have 
devolved  on  him  since  by  operation  of  law."  All  the  acta 
complained  of  occurred  before  the  decease  of  O'Brien,  which  is- 
alleged  to  have  happened  May  2, 1878,  three  years  and  six 
months  before  the  filing  of  the  bill.  It  does  not  appear  that 
complainant  was  the  owner  of  the  stock,  or  of  any  stock,  at  or 
prior  to  that  date;  or  when,  or  how,  or  for  what  purpose,  he  be- 
came owner  of  the  stock  now  alleged  to  be  held  by  him.  For 
aught  that  appears  in  the  bill,  he  may  have  purchased  the  stock 
on  the  day  or  week  in  which  the  bill  was  filed,  with  the  sole 
design  of  bringing  a  suit  for  speculative  or  malicious  purposes. 
It  is  an  open,  notorious,  historical  fact,  appearing  in  the  daily 
stock  reports,  familiar  to  all  Califomians,  that  at  tibe  date  of  the 
filing  of  this  bill,  and  for  a  long  time  prior  thereto,  the  stock  of 
this  corporation  had  but  a  very  trifling  value— less  than  three 
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dollars  per  share.  One  with  ideas  of  existing  frauds,  expanded 
to  ten  millions  of  dollars,  or  haying  a  private  grudge  to  satisfy, 
might  veiy  well  think  it  a  good  operation  to  invest  a  few  dollars 
in  the  purchase  of  100  out  of  540,000  shares  of  stock,  to  serve  as 
the  basis  of  a  speculative  or  malicious  suit.  But  the  Supreme 
Court,  in  effect,  says,  in  the  passages  quoted,  that  a  suit  on  such 
a  basis  cannot  be  entertained;  that  the  complainant  must  affirm- 
atively allege  that  he  ''was  a  shareholder  at  the  time  of  the 
transactions  of  which  he  complains,  or  that  his  shares  have  de- 
volved on  him  since,"  not  by  purchase,  but  **  by  operation  of  law/* 
He  must  also  show  that  the  suit  is  not  a  collusive  one;  and 
that  he  has  in  good  faith  made  an  honest  effort  to  induce  the 
coiporation  it^lf  to  redress  its  own  grievances,  and  on  failure 
wiw  the  corporation  has  made  an  enort .  to  induce  the  stock- 
holders as  a  body  to  act. 

Not  satisfied  with  simply  deciding  these  principles  as  ques- 
tions of  equity  law,  the  Supreme  Court  carried  them  into  a  rule 
of  Court,  which  now  reads  as  follows: 

Equity  Rule  9i.  "  Every  bill  brought  by  one  or  more  stock- 
holders in  a  corporation,  against  the  corporation  and  other 
parties,  founded  on  rights  which  may  properly  be  asserted  by 
the  corporation,  must  be  verified  by  oath>  and  must  contain  an 
allegation,  that  the  plaintiff  was  a  shareholder  at  the  time  of  the 
transaction  of  which  he  complains,  or  that  his  shares  had  de- 
volved on  him  since,  by  operation  of  law,  and  that  the  suit  is  not 
a  collusive  one  to  confer  on  a  Court  of  the  United  States  jurisdic- 
tion of  a  case  of  which  it  would  not  otherwise  have  cognizance. 
It  must  also  set  forth  with  particularity  the  efforts  o^^/i^pZam^t^ 
to  secure  such  action  as  he  desires  on  the  part  of  the  managing 
directors  or  trustees,  and,  if  necessaiy,  of  the  shareholders,  and 
the  causes  of  his  failure  to  obtain  such  action. " 

Thus,  the  bill  must  disclose  the  efforts  of  "the  plaintiff,"  not 
qfother9  to  secure  redress  in  the  ordinary  mode.  (See  also  Hun- 
Hngton  vs.  Palmer,  affirming  the  case  cited;  3  Mor.  Trans.  536.) 

In  view  of  past  judicial  history,  both  here  and  elsewhere,  the 
Supreme  Court,  in  my  judgment,  acted  wisely  in  laying  down 
the  principles  stated  in  its  recent  decisions,  and  its  rule  with 
reference  to  this  class  of  bills  filed  by  stockholders.  It  is  always 
a  suspicious  circumstance,  where  a  single  stockholder,  among  a 
large  number  in  a  corporation,  rushes  into  a  Court  of  equity  to 
vindicate,  tmaided  and  alone,  the  rights  of  the  corporation,  and 
all  other  stockholders;  and  especially  is  this  so  where  the  amount 
of  stock  owned  by  him  is  so  very  limited,  that  in  case  of  success 
his  own  share  of  the  recoveiy  will  be  so  small  as  to  make  the 
maxim,  de  minimis  non  curat  lex  very  properly  applicable;  which 
would  be  the  case  in  this  instance  but  for  the  enormous,  not  to 
say  astounding  amounts  alleged  upon  information  and  belief^ 
only,  to  have  been  fraudulently  appropriated.  The  bill  does 
not  contain  the  allegations  referred  to  or  required  by  these  de- 
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cisions  and  this  rule;  and  it  is,  therefore,  insufficient  on  those 
grounds. 

The  suit  is,  also,  barred  by  lapse  of  time  in  analogy  to  the 
statute  of  limitation.  In  this  State  the  statute  of  limitation  ap- 
plies to  all  causes  of  action,  equitable  as  well  as  legal.  The 
grounds  upon  which  the  suit  is  rested  are  fraud.  The  moneys  and 
property  of  which  an  account  is  sought  and  restoration  asked  are 
alleged  to  have  been  obtained  through  the  fraudulent  conspiracy 
and  acts  of  the  natural  persons,  who  are  defendants.  And  under 
Section  338  of  the  Code  of  Civil  Procedure,  Subdivision  4,  *'  An 
action  for  relief  on  the  ground  of  fraud,"  must  be  brought  within 
''•three  years,"  the  cause  of  action  not  to  be  deemed  to  have  ac- 
crued "until  the  discovery  by  the  aggrieved  party  of  the  facts 
constituting  the  fraud."  But  when  it  appears  that  the  acts  were 
performed  more  than  three  years  before  the  commencement  of 
the  suit,  a  demurrer  to  the  bill  will  be  sustained  unless  it  is  also 
averred  that  the  facts  constituting  the  fraud  were  not  discovered 
till  within  three  years.  {Sublette  vs.  l^nney,  9  Cal.  425;  BoydYS. 
Blankman,  29  Cal.  44;  Carpentier  vs.  OaMand,  30  Cal.  444; 
Broderick's  Willy  21  Wal.  518.)  All  the  acts  alleged  as  consti- 
tuting the  cause  of  suit  were  acts  in  their  nature  hostile  and  ad- 
verse at  the  moment  of  their  performance,  and  all  of  them  oc- 
curred before  the  death  of  O'Brien,  which  is  alleged  to  have 
happened  on  May  2,  1878,  three  years  and  six  months  before 
the  filino;  of  the  bill.  There  is  no  averment  of  their  discovery 
within  three  years.  On  the  contrary,  they  are  shown  by  the  al- 
legations of  the  bill  to  have  been  well  known,  and  that  Dewey 
made  a  vnitten  demand  upon  the  Board  of  Directors,  that  they 
bring  an  action  in  the  name  of  the  corporation  against  the  other 
defendants  upon  the  same  grounds  as  alleged  in  this  bill,  and  to 
accomplish  the  same  purpose.  Besides  the  principal  facts  con- 
stituting the  fraud  appear  in  the  bill  to  be  matters  of  public  and 
corporate  record  under  the  statutes,  of  such  general  and  public 
notoriety,  that  stockholders  and  even  strangers  must  have  known 
them.  If  they  did  not,  especially  stockholders,  who  were  en- 
titled to  examine  the  corporate  records,  they  must  have  been 
negligent,  and  careless  of  their  own  interests.  The  means  of 
knowledge  were  open  to  them,  and  means  of  knowledge  are 
equivalent  to  actual  knowledge.  (Manning  vs.  San  Jacvnlo  Hn 
Co.,  8  Pacific  Law  Journal,  821-32;  Broderick's  WiU,  21  Wall. 
518-19;  Ashhurst's  Appeal,  60  Pa.  St.  317;  Wood  vs.  Carpenier, 
101  U.  S.  141;  New  Albany  vs.  Burke,  11  "Wall.  107.) 

An  averment,  therefore,  of  discovery  within  three  years,  even 
if  it  had  been  made,  it  would  seem,  would  have  been  futile  in 
view  of  the  other  facts  disclosed  in  the  bill. 

It  is  unnecessary  to  decide  other  points  discussed  by  counsel, 
as  more  than  enough  to  sustain  the  demurrers  have  already  been 
determined.  (See  Burke  vs.  Flood,  6  Saw.  220,  for  a  discussion 
of  some  of  them.)    The  bill,  however,  suggests  some  jurisdic- 
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iional  and  other  points  which  have  not  been  made,  or  discussed 
by  counsel  in  this  case,  nor  so  far  as  I  am  aware,  in  the  precise 
form  in  any  other.  They  must  sooner  or  later  occur  to  counsel 
and  be  presented  for  adjudication,  and  they  may  as  well  be  now 
suggested  for  consideration. 

The  first  point  made  in  complainant's  brief  is  in  these  words: 
"The  injuries  complained  of  and  the  remedies  asked  being 
common  to  all  the  stockholders,  one  of  them  may  sue,  but  must 
join  the  others"  A  whole  page  of  authorities  is  cited  to  sustain 
the  point.  It  is,  doubtless,  intended  to  say,  join  them  in  the 
sense  of  suing  on  his  own  behalf,  and  on  behalf  of  all  other 
stockholders. 

If  he  is  right  in  this  proposition,  then  the  suit  is  not  the  suit 
aloi|e  of  the  stockholder  wno  sues,  but  the  suit  of  all  the  stock- 
holders on  whose  behalf  he  sues.  And  under  the  decision  of 
the  Supreme  Court  in  the  removal  cases,  in  order  to  give  the 
National  Courts  jurisdiction,  is  it  not  necessaiy  to  aver,  not  only 
that  the  stockholder  named  as  complainant  on  the  record,  but 
all  of  the  stockholders  on  whose  behalf  he  sues,  are  aliens? 
Under  the  decisions  in  those  cases,  aU  the  parties  on  one  side 
must  be  aliens,  and  all  on  the  other  side  citizens. 

A^ain,  the  primary  controversy  in  this  case  is  between  the , 
Consolidated  Virginia  Mining  Company,  a  California  corporation, 
on  one  side,  and  all  the  other  defendants  on  the  other  side. 
The  relief  sought  is  an  accounting  between  the  Consolidated 
yiijginia  Mining  Company  with,  and  a  decree  in  its  favor  against, 
all  the  other  defendants.  The  whole  main  and  primary  con- 
troversy is  between  those  parties. 

The  complainant,  Dannmeyer's  interest,  as  a  stockholder,  is 
only  secondary  and  derivative,  and  merely  incidental  to  that  of 
the  corporation.  Transferring  the  corporation  from  the  side  of 
the  defendant  to  that  of  the  complainant,  who  is  simply  using 
the  corporation  and  litigating  in  his  own  name,  and  actually  in 
behalf  of  the  corporation  and  for  its  own  benefit,  as  is  suggested 
in  the  Bemoval  Cases,  should  be  done  for  the  purpose  of  de- 
termining the  question  of  jurisdiction,  and  we  have  an  alien  and 
a  California  corporation  on  one  side,  and  several  California  cor- 
porations and  citizens  on  the  other.  Does  not  this  oust  the 
jurisdiction  ? 

Again,  for  aught  that  appears  in  the  bill,  all  the  personal  de- 
fendants may  be  citizens  of  the  same  country  with  the  complain- 
ant, and  the  bill  fails  to  show  a  case  of  jurisdiction  on  that 
ground,  as  it  does  not  appear  that  the  controversy  is  between 
aliens  on  one  side,  and  citizens  of  the  United  States  on  the  other. 
This  particular  defect  might,  of  course,  be  remedied  by  amend- 
ment. 

Another  question  is  suggested  by  this  case.  By  reference  to 
Burke  vs.  Flood,  supra,  it  will  be  seen  that  a  similar  suit  for 
fiiese   same  grievances  was  brought  by  a  single  stockholder. 
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Burke,  on  behalf  of  himself  and  all  other  stockholders.  And  it  is 
a  notorious,  historical  fact,  of  which  the  daily  newspapers  have 
bee;)L  full,  l^at  these  are  not  the  only  suits  brought  in  the  same 
way  for  these  same  grievances.  Is  each  holder  of  one  of  the  540,000 
shares  of  stock  entitled  to  bring  a  suit  in  equity  on  behalf  of  him- 
self and  all  other  stockholders  for  an  account  of  these  same  trans- 
actions; or  when  such  a  suit  has  been  brought  by  one  stock- 
holder, must  the  others  come  in  and  seek  their  relief  in  that  suit? 
If  each  stockholder  is  entitled  to  bring  such  a  suit,  then  there  is 
something  wrong  in  the  law,  and  the  sooner  the  Supreme  Court 
by  rule,  or  Congress  by  statute,  regulates  the  matter,  the  better 
it  will  be  for  the  due  administration  of  justice. 

For  the  reasons  given  the  demurrer  must  be  sustained,  and 
the  bill  dismissed,  and  it  is  so  ordered. 

April  3d,  1882. 


Supreme  Gonrt  of  Nevada. 


THE  STATE  OP  NEVADA  ex  bbl.  R.  H.  SCOTT 

vs. 

W.  A.  TROUSDALE,  Auditob. 

Saiubt  Aot.  The  Balaries  of  all  county  offloen  are  detennined  by  the  Act 
of  March  11,  1879,  commonly  known  as  the  Salary  Act. 

Offiob  not  a  Oontraot.  No  contract  is  created  between  the  Goyenimeni 
and  the  officer  by  his  acceptamoe  of  an  office. 

Opinion  by  Belknap,  J. : 

At  the  general  election  held  in  November,  1878,  relator  was 
elected  a  Coiinly  Commissioner  of  the  county  of  Humboldt  for 
the  period  of  four  years  from  the  first  Monday  in  January,  1879. 
He  duly  qualified,  and  on  the  last  named  day  entered  upon  the 
duties  of  his  office  and  has  ever  since  continued  to  perform  the 
same. 

At  the  first  meeting  of  the  Board  of  Coimty  Commissioners  in 
the  year  1879,  the  compensation  of  its  members  was  fixed  at 
$600  per  annum,  payable  in  equal  quarterly  payments  of  $150. 
The  Board  allowed  relator's  d&im  for  services  for  the  quarter 
year  ending  June  30, 1881,  at  the  rate  then  fixed,  together  with 
mileage.  Afterward  the  respondent,  who  is  the  Recorder  and 
ex-officio  the  Auditor  of  Humboldt  County,  refused  to  allow  the 
same  for  the  reason  that  the  statute  under  which  relator's  com- 
pensation had  been  fixed,  and  which  permitted  him  to  receive 
for  his  services  not  exceeding  the  sum  of  $600  per  annum,  to- 
gether with  mileage  (Sec.  3086,  Compiled  Laws),  had  been 
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pealed  by  the  Act  of  March  11,  1879,  commonly  known  as  the 
Salary  Act.     (Stats.  1879,  p.  133.) 

This  Act  by  its  first  section  provides  that ''  From  and  after  the 
first  Monday  in  January,  1881,  the  following  named  officers  of 
the  several  named  counties  in  this  State  shall  receive  the  following 
annual  salaries,  which  shall  be  in  full  for  all  services  and  all 
ex-officio  services  required  of  them."  The  succeeding  sections 
are  severally  devoted  to  Uie  affairs  of  each  county  o^  the  State. 

The  seventh  section  provides  that  each  of  the  Commissioners 
of  Humboldt  County  shall  receive  the  sum  of  $600. 

The  Auditor  claims  that  the  compensation  of  the  Commissioner 
is  regulated  by  the  provisions  of  tne  last  mentioned  law,  rather 
than  by  the  law  in  lorce  at  the  time  the  Board  met  in  January, 
1879,  and  admits  that  relator  is  entitled  to  one-fourth  of  $500  for 
his  quarter-year  services,  ending  June  30,  1881,  but  not  to 
mileage. 

The  views  of  the  Auditor  are  correct.  The  language  of  the 
first  section  of  the  Salary  Act,  above  quoted,  is  too  plain  to  admit 
of  construction. 

If  the  Ijegislature  intended  to  exclude  long  term  County  Com- 
missioners, elected  at  the  election  of  1878,  from  the  operations 
of  the  general  salary  law,  and  to  have  continued  their  compensa^ 
tion  at  the  rate  theretofore  established  during  the  continuance  of 
the  term  for  which  they  were  elected,  language  expressive  of 
such  intention  should  have  been  employed. 

The  law,  as  it  stands  upon  the  statute  book,  applies  to  all 
oonnty  officers,  irrespective  of  the  time  of  their  election,  and  we 
cannot,  in  defiance  of  its  language,  interpolate  an^  exception  to 
its  provisions.  The  provision  cdlowing  mileage  in  tihe  former 
law  was  intended  as  part  of  the  compensation  of  Commissioners 
for  their  services.'  Mileage  is  not  mentioned  in  the  present  law, 
but  the  language  of  the  first  section,  providing  that  the  salaries 
fixed  ''shall  be  in  full  for  all  services,"  excludes  the  idea  that 
the  Legislature  intended  to  allow  the  former  provision  upon  that 
subject  to  stand. 

It  is  also  said  that  the  law  of  1879  is  obnoxious  to  the  objec- 
tion that  it  imposes  the  obligation  of  a  contract,  contrary  to  the 
prohibition  of  the  Constitution  of  the  United  States. 

Under  analogous  facts  the  same  objection  was  made  by  the 
Mayor  of  Philadelphia  to  an  ordinance  of  the  Council  reducing 
bis  salary.  The  Court  determined,  in  accordance  with  every 
well  considered  case  upon  the  subject,  that  no  contract  was 
created  between  the  Government  and  the  officer  by  his  acceptance 
of  the  office.  The  Court  said:  "  These  services  rendered  by 
public  officers  do  not,  in  this  particular  ".(that  of  compensation), 
"partake  of  the  nature  of  contracts,  nor  have  they  the  remotest 
amnity  thereto.  As  to  stipulated  allowance,  the  allowance, 
whether  annual,  per  diem,  or  particular  fees  for  particular  ser- 
vices, depends  on  the  will  of  uie  law  makers;  and  this  whether 


290  The  Paoipio  Coast  Law  Joubnal. 

it  be  the  Legislature  of  the  State  or  a  municipal  body  enipowered 
to  make  laws  for  the  goyemment  of  a  corporation.  This  has 
been  the  universal  construction.  *  *  * "  (GommonwedUh  vs. 
Bacon,  6  St.  R.  322.) 

The  subject  received  a  very  thorough  investigation  in  the  case 
of  Connor  vs.  The  City  of  New  York,  2  Sandf .  355.  Li  that  case 
the  compensation  of  the  plaintiff,  the  clerk  of  the  city  and 
county  of  New  York,  was  changed  by  an  Act  of  the  Legislature 
so  as  to  take  effect  during  his  term  of  office.  The  Court  con- 
sidered that  there  was  no  contract,  express  or  implied,  between 
the  Government  and  the  officer,  because  there  was  no  agreement 
that  he  should  fulfill  iiie  duties  of  the  office  for  any  specified 
time,  but  that  he  could  resign  at  his  pleasure,  irrespective  of  the 
desire  of  the  Government. 

In  discussing  the  subject  the  following  language  was  employed : 

'*  In  our  opinion  a  public  officer  is  an  agent,  elected  or  ap- 
pointed to  perform  certain  political  duties  in  the  administration 
of  the  Government.  The  legislative  power  describes  these 
duties,  and  gives  to  the  officer  such  compensation  for  their  dis- 
charge as  is  deemed  just.  The  same  sovereign  power  which  pre- 
scribes the  duties  may  alter  l^em  at  pleasure.  It  may  increase 
them  without  enhancing  the  compensation.  {Andrews  vs.  The 
United  States,  2  Story,  ^2.)  In  like  manner  the  same  power 
may  diminish  the  compensation  without  lessening  the  duties. 
If  the  officer  receive  fees  it  may  abolish  some,  reduce  others,  or 
take  away  all  and  compensate  hiTn  by  a  salary.  His  right  to 
the  emoluments  of  the  office  is  held  subject  to  all  these  modifica- 
tions. All  these  consequences  flow  from  the  political  character 
of  the  agency  and  the  supremacy  of  the  Gt)vernment  in  regulat- 
ing it  for  the  public  ^ood." 

Following  this  train  of  reasoning  the  Court  was  of  opinion 
that  an  office  created  by  the  Constitution,  with  its  term  and 
salary  defined,  could  be  terminated  by  the  people  in  their  sover- 
eign capacity  by  the  adoption  of  a  new  Constitution. 

The  Constitution  of  the  State  of  New  York,  like  that  of 
the  State  of  Nevada,  enumerated  certain  special  cases  in 
which  the  Legislature  was  forbidden  either  to  increase  or 
diminish  the  salary  during  the  term  for  which  the  officer  was 
elected.  This  constitutional  prohibition  was  referred  to  by  the 
Court  in  New  York  (and  it  is  as  applicable  here  as  there)  for  the 
purpose  of  showing  that  in  all  cases  the  Legislature  was  unre- 
stricted in  its  authority  to  change  the  compensation  of  officers. 
(See  also,  Connor  vs.  Mayor,  etc,,  5  N.  Y.  285;  Denver  vs.  ffobart^ 
10  Nev.  28.) 

Mandamus  denied. 

We  concur:    Hawley,  J.,  Leonard,  C.  J. 
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New  Law  FablicatioDS. 


The  Stitrsme  Coubt  Tbaksobept:  Containing  all  the  Decisions  of 
the  Supreme  Court  of  Iowa.  Every  case  in  full — Syllabus, 
Statement  of  the  Case,  Briefs  of  Counsel,  Opinion  of  the 
Court-^no  abridgement. 

The  publishers  of  the  Western  Jurist  have  made  arrangements 
with  Messrs.  Banks  Bros.,  the  contractors,  who  publish  the  cur- 
rent volumes  of  the  Iowa  Supreme  Court  Reports,  which  will 
enable  them  to  supply  to  subscribers  to  the  Jurist  only,  ad- 
vance copies,  in  parts,  of  the  opinions  as  fast  as  announced — a 
foe  simile  of  the  reports,  word  for  word,  page  for  page,  being 
printed  from  the  plates  as  soon  as  stereotyped.  They  will  furnish 
this  supplement  to  Jurist  subscribers  at  $1.50  per  volume — index 
and  table  of  cases  with  each  volume.  This  supplement  begins 
with  Volume  56.  These  opinions  will  only  be  furnished  to  the 
Bubscribers  of  the  Jurist,  Mills  &  Co.,  publishers,  Des  Moines, 
Iowa. 


A  Tbeatisb  on  the  Law  of  Convetanging.    By  W.  B.  Martindale. 
Wm.  H.  Stevenson,  St.  Louis,  Publisher. 

This  volume  is  designed  to  present,  in  a  convenient  form  for 
ready  reference,  a  concise,  yet  somewhat  comprehensive  view  of 
the  law  of  conveyancing,  applicable  to  all  the  States.  The  very 
profuse  annotations  ought  to  render  this  work  very  useful  to  the 
profession. 


Abstracts  of  Becent  Decisions. 


Subeties — LiABniiTT  OM  ADHnasTRATTON  Bond.  The  sureties  of 
an  administrator  are  bound  by  a  decree  of  the  Surrogate  charg- 
ing their  principal  with  moneys,  and  directing  him  to  pay  over, 
because  1^  their  contract  they  are  priw  to  the  proceedings  against 
the  principal;  and  when  the  principiJ  is  concluded,  they,  in  the 
absence  of  fraud  or  collusion,  are  concluded  also.  {Harrison  vs. 
Clark,  Ct.  of  App.  of  N.  Y.  25  Alb.  L.  J.  236.) 


SunDAT  GonTRAcrrs — ^Fbaud.  An  action  will  not  lie  to  recover 
damages  for  fraudulent  representations  made  as  inducement  to 
a*  contract  entered  into  Sunday.  (^Gunderson  vs.  Bichardson^ 
Sap.  Gt.  of  Iowa,  1  Sup.  Ct.  Transcript,  56.) 
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Pbomibsobt  Note — ^Neootiabilitt.  Held,  that  the  clause,  "Ji 
this  agent  does  not  sell  enough  in  one  year,  one  more  is  granted," 
rendered  the  note  non-negotiable.  (MiUer  vs.  Page,  Sup.  Gt. 
Iowa,  1  Sup.  Ct.  Transcript,  96.) 


Insubamoe — Pbinoipal  Ain>  Aoent.  M.  was  an  agent  for  other 
companies  besides  defendant.  He  agreed  to  keep  plaintiff's 
wood  insured.  The  policy  expired  before  loss.  AeUd,  that  M. 
acted  as  agent  of  plaintiff.  {Sargent  vs.  Nat,  F.  Ins.  Co.,  N.  Y. 
Ct.  App.  16  Am.  L.  Bey.  184;  OUerlein  vs.  Iowa  Ins.  Co.,  Sup. 
Ot.  Iowa,  Id.  180.) 


EionoN — ^FoBM  OF  Ballots.  Where  ballots  are  required  to  ha^e 
printed  on  them  ''For  the  Bonds,"  or ''Against  the  Bonds," 
the  omission  of  the  wor^  '^the"  does  not  invalidate  the  ballots. 
(State  Ys,  Metzger,  Sup.  Ct.  Kan.,  25  Alb.  L.  J.  lU.) 


Brokeb's  Commissions.  A.  employed  two  brokers,  B.  and  C,  to 
negotiate  a  sale  of  real  estate.  jB.  entered  into  an  oral  contiact 
with  a  purchaser,  able  and  willing  to  buy,  but  the  purchase  was 
not  completed  on  account  of  a  sale  byA.  to  a  purchaser  procured 
by  the  other  broker,  C.  Held,  that  B.  could  recover.  (Fox  vs. 
Bouse,  Sup.  Ct.  Mich.,  11  N.  W.  Rep.  384.) 


IssmNO  OF  Summons — ^Legal  Holidat.  The  issuing  of  a  sum- 
mons is  a  ministerial  act,  and  may  be  done  on  a  le^  holiday. 
(Smiih  vs.  Ihling,  Sup.  Ct.  Mich.,  11  N.  W.  Rep.  408.) 


SuNDAT  CoNTBAGTS.  The  U.  S.  Circuit  Court  for  Minnesota 
has  recently  held  that  a  contract  for  the  sale  of  cattie  made  on 
Sundhy,  and  therefore  void  under  the  laws  of  that  State,  could 
be  considered  reaffirmed  by  the  delivery  of  the  cattle  on  a  week 
day.     (Van  Hoven  vs.  Irish,  10  Fed.  Rep.  13.) 


StJNDAT  CoNTBACTs  ILLEGAL.  A  coutract  entered  into  on  Sun- 
day by  a  teliBgraph  company  is  void,  and  no  penalty  can  be 
recovered  for  a  breach  thereof  by  the  telegraph  company. 
(Rogers  vs.  West.  Un.  Tel.  Co.,  Sup.  Court  of  Ind.,  14  Cent.  L. 
J.  174.) 


I 


mixt  §mi  ^M  i^ttmal 


Vol.  IX.  April  15,  1882.  No.  8. 

OiuTent  Topics. 

PUBLIC  POLICY  VERHUS  CORPORATIONS. 

The  Attorney-General  of  Illinois  recently  obtained  a  writ  of 
injunction  against  the  St.  Louis  Bridge  Company,  two  ferry 
companies,  and  a  raHroad  company  connecting  with  these  three 
companies,  enjoining  them  from  carrying  out  a  pooling  arrange- 
ment entered  into  between  them.  The  language  of  the  Court 
in  construing  the  bill  filed  by  the  Attorney-General  is  so  apt 
that  we  give  it: 

"  In  the  further  consideration  of  this  bill  it  is  necessary  to  in- 
quire what  the  rights  of  the  public  are  with  respect  to  the  defend- 
ants. The  authority  to  .own  and  operate  a  railroad  or  ferry,  or 
to  build  and  own  a  bridge,  is  not  conferred  for  the  sake  of  haying 
such  corporations,  but  l£at  the  people  may  have  the  best  ways 
and  means  of  transporation.  When  power  is  given  to  a  public 
officer  or  to  a  corporation  to  be  exercised  for  the  public,  it  is  the 
duty  of  such  officer  or  corporation  to  exercise  it  when  the  inter- 
ests of  the  public  demand  it.  And  it  being  the  duty  of  the 
railroad  company  to  furnish  transportation  they  must  furnish 
the  best.  That  is,  the  best  arrangement  which  gives  the  public 
the  use  of  the  safest,  the  most  expeditious,  the  cheapest,  the 
most  convenient  and  comfortable  way.  The  company  has  no 
right  to  give  the  public  the  use  of  a  scow,  a  flat  boat,  or  barge, 
when  steamboats  are  at  hand;  nor  has  it  the  right  to  give  me 
public  a  steamboat  if  a  bridge  and  railroad  are  at  hand,  if  the 
latter  mode  is  the  best.  Such  corporations  cannot  take  the  peo- 
ple down  into  ierry  boats  exposed  to  danger,  delays,  and  incon- 
veniences, when  railroad' trains  are  running  above  on  a  bridge 
which  can  afford  to  carry  them  as  cheaply.  The  public  cannot 
be  bound  by  such  arrangements  to  the  more  imperfect  methods. 

**  The  purpose  of  this  contract  is  to  make  the  interest  of  the 
parties  in  the  business  mentioned  joint.  They  agree  not  to  com- 
pete and  to  make  common  cause  to  prevent  competition  by 
others. 

'*  This  bill  shows  a  case  where  the  public  are  asking  for  the 
cheax>e8t  and  best  transportation,  all  things  considered.  Three 
companies  are  the  bidders  or  competitors;  they  combine  and 
agree  not  to  compete,  and  to  divide  the  benefits  of  their  employ- 
ment. This  combination  is  contrary  to  public  policy  and  should 
be  so  declared  and  set  aside  and  its  execution  enjoined." 


294 


The  Paoifio  Coast  Law  Joubmal. 


Supreme  Court  of  California. 


In  Bank. 


[Filed  March  30.  1882.] 

No.  8059. 

NEWTON  MORGAN,  Respondent, 

STEWART  MENZIES  et  al.,  Appbllaots. 

AtTAGHMKNT — UnDKBTAJUNG — GiTT  AST)  GoiTNTT  OF  SaN  FbANCIBCO — SlTBKEm 

— PiTBLio  PoLiOT.  Parties  signing  an  undertaking  on  attachment,  as 
sureties,  at  the  suit  of  the  city  and  county  of  San  Francisco,  cannot 
be  held  responsible  thereon,  as  such  is  not  a  statutory  undertaking,  is 
without  consideration,  in  contravention  of  the  policy  of  the  law,  and, 
therefore,  void. 

Id. — Code  of  Crvn,  Pbocbdubb.  Section  1058,  G.  G.  P.,  as  it  stood  in  Sep- 
tember, 1874,  did  not  authorize  an  attachment  bond  in  an  action 
wherein  the  city  and  county  of  San  Francisco  was  plaintiff.  As  plain- 
tiff, it  was  only  required  to  flle  the  complaint  and  afidavit  tor  attach- 
ment prescribed  by  the  C.  C.  P.,  and  thereupon  it  became  the  duty  of 
the  clerk  to  issue  the  writ. 

Id. — Pleadings — Gomplaint — Gondition — Bbbaoh.  The  condition  of  the 
undertaking  on  attachment  was  to  the  effect  that  if  defendant  recovers 
judgment  plaintiff  will  pay  all  costs  and  damages  sustained  by  reason 
of  said  attachment,  not  exceeding  ;tl5,000,  etc.  There  was  no  aver- 
ment in  the  complaint  that  the  sum  was  not  paid,  nor  that  a  demand 
had  been  made  on  the  city  and  county,  plaintiff  in  the  attachment 
suit.  Held,  the  complaint  was  insufficient  in  that  it  contained  no 
averment  of  a  breach  which  would  give  plaintiff  herein  a  right  of 
action  against  the  sureties  on  the  undertaking. 

Id. — Id. — Yebdict.  The  breach  of  contract  being  an  essential  part  of  the 
cause  of  action,  must,  in  all  <sases^  be  stated  in  the  declaration;  and 
the  omission  of  au  averment  of  such  breach  cannot  be  aided  or  cured 
by  verdict. 

Appeal  from  Superior  Courts  San  Francisco. 

Burnett  and  Haft,  for  appellants. 
Sharp  &  Sharp,  for  respondent. 

MoBBisON,  0.  J.,  delivered  the  opinion  of  the  Court: 

The  first  question  presented  in  this  case,  upon  which  it 
will  be  necessary  for  us  to  express  an  opinion,  is  the  follow- 
ing. :    Were  the  sureties  liable  on  the  undertaking  sued  on? 

The  city  and  county  of  San  Francisco  commenced  an  action 
against  Morgan  to  recover  a  certain  amount  of  money  which, 
it  was  claimed,  he  owed  the  plaintiff  in  that  action,  and  pro- 
cured a  writ  of  attachment  to  be  issued,  which  was  levied  on 
shares  of  mining  stock,  the  property  of  Morgan.     Before  the 
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writ  was  issued,  defendant  Menzies  and  one  Ashbury  (since 
deceased),  executed  an  undertaking  in  the  form  prescribed 
hj  the  statute,  concerning  attachments.  The  case  of  the 
city  and  county  of  San  Francisco  against  Morgan  terminated 
adversely  to  the  city  and  county,  and  the  case  we  are  now 
considering  was  the"  result. 

The  undertaking  is  in  the  sum  of  fifteen  thousand  dollars, 
and  the  judgment  in  the  Court  below  was  for  that  amount 
against  the  sureties  on  the  undertaking.  From  that  judg- 
ment, as  well  as  from  an  order  denying  a  motion  'for  a  new 
trial,  this  appeal  is  prosecuted. 

At  the  time  the  undertaking  sued  on  was  executed.  Sec- 
tion 1058,  C.  C.  P.,  read  as  follows:  *'In  any  civil  action 
or  proceeding  wherein  the  State  or  the  people  of  the  State 
is  a  party  plainti£f,  or  any  State  officer,  m  his  official  capa- 
city, or  on  Dehalf  of  the  State,  or  any  county,  city,  or  town,  is 
a  party  plaintiff  or  defendant,  no  bond,  written  undertaking, 
or  security  can  be  required  of  the  State,  or  the  people 
thereof,  or  any  officer  thereof,  or  of  any  county,  cify,  or 
town;  but,  on  complying  with  the  other  provisions  of  this 
Code,  the  State,  or  the  people  thereof,  or  any  State  officer 
acting  in  his  official  capacity,  have  the  same  rights,  reme- 
dies, and  benefits,  as  if  the  bond,  imdertaking,  or  security, 
were  given  and  approved  as  rec[uired  by  this  Code." 

It  is  claimed  that  the  foregoing  section  does  not  apply  to 
the  city  and  county  of  San  Francisco,  because  that  lorm  of 
oonsohdated  government  designated  and  known  as  a  city  and 
county  is  not  mentioned  in  the  statute.     It  would  be  unfor- 
tunate if  Section  1058  re(|uired  such  a  construction.     But  it 
does  not,  as  was  substantially  held  in  the  case  of  The  People 
vs.  Hoge,  66  Cal.  612.    The  Court  in  that  case  had  under 
consideration  Section  8  of  Article  XI  of  the  new  Constitu- 
tion, which  provides  that  any  cUy  containing  a  population  of 
more  than  one  hundred  thousand  inhabitants  may  frame  a 
charter,  and  it  was  held  applicable  to  the  city  and  county  of 
San  Francisco.    Again,  Section  2920  of  the  Political  Code 
speaks  of  the  city  and  county  of  San  Francisco  in  the  first 
part  of  the  section,  and  in  the  latter  part  thereof  refers  to 
it  as  a  cUy  or  totvn  and  by  Section  3991  of  the  same  Code 
it  is  declared  that  a  **  county  is  the  largest  political  division 
<rf  the  State  having  corporative  powers."    The  Court  de- 
cided, in  Knox  vs.   Woods,  8  Cai.  545,   that  *'an  account 
audited  against  the  city  of  San  Francisco,  but  not  paid  at 
ilie  time  the  Consolidation  Act  went  into  effect,  need  not 
again  be  audited  to  entitle  it  to  payment." 
There  is  nothing  in  principle  or  reason  that  should  exempt 
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the  city  and  county  of  San  Francisco  from  ther  operation  of 
the  section  referred  to.  It  constitutes  one  of  the  largest  po- 
litical subdivisions  of  the  State,  possessing  and  exercising  all 
the  powers  of  a  county  government,  and  is  as  much  sucn  a 
government  as  any  coun^  in  the  State.  We,  therefore,  feel 
no  hesitation  in  fiisserting  that  the  city  and  county  of  San 
Francisco  is  embraced  in  Section  1058  of  the  Code  of  Civil 
Procedure.  To  entitle  it,  therefore,  to  an  attachment  against 
the  property  of  Morgan,  it  was  only  required  to  file  the  com- 

Slaint  anS  affidavit  prescribed  by  the  Code  of  Civil  Proce- 
ure,  and  thereupon  it  became  the  duty  of  the  clerk  to  issue 
the  writ.  The  undertaking  filed  in  the  case  was  not,  there- 
fore, a  statutory  undertaking. 

But  it  is  contended,  on  behalf  of  respondent,  that  it  was 
good  fiU9  a  common  law  bond.  We  are  familiar  with  the  cases 
which  hold  that  a  voluntary  bond  may  be  binding  as  a  com- 
mon law  obligation,  in  the  absence  of  any  statute  requiring 
the  execution  of  a  bond.  In  Sheppard  and  Morgan  vs.  Col' 
lins,  12  Iowa,  570,  the  Court  says:  *'  Nor  does  it  follow  that 
a  bond  is  necessarily  invalid,  though  not  authorized  by  sta- 
tute. It  will  be  good  as  a  common  law  bond,  when  it  does 
not  contravene  public  policy  nor  violate  a  statute,  and  be 
binding  on  the  parties  to  it. "  To  the  same  effect  and  in  almost 
the  same  language,  is  the  case  of  Barnes  vs.  Webster,  16  Mo. 
268. 

But  it  is  unnecessary  for  us  to  multiply  authorities  upon 
this  point,  as  the  undertaking  in  this  case  was,  in  our  opinion, 
against  the  policy  of  the  law.  The  policy  of  the  law  requires 
that  the  State  shall  be  allowed  to  sue  out  an  attachment  with- 
out giving  a  bond  or  undertaking,  and  the  Code  has  placed 
the  city  and  countv  upon  the  same  footing.  There  was  no 
authority  in  the  officer  (the  clerk)  to  take  the  bond,  but  on 
the  contrary  it  was  his  duty  to  issue  the  writ  without  it;  there 
was  no  consideration  for  the  undertaking;  it  was  given  in 
contravention  of  the  policy  of  the  law,  and  was  therefore 
void.  (See  McCoy  vs.  Briant,  53  Cal.  247 ;  Dillon's  Municipal 
Corporations,  Sec.  447.) 

Second — But  there  is  another  defense  presented  by  the  r^ 
cord  which  is  equally  fatal  to  the  maintenance  of  plaintiff's 
action.  The  condition  of  the  undertaking  is,  that  ''  we,  the 
undersigned,  residents  of  the  city  and  county  of  San  Fran- 
cisco, in  consideration  of  the  premises  and  of  the  issuing  of 
this  attachment,  do  jointly  and  severally  undertake  in  the 
sum  of  fifteen  thousand  dollars,  and  promise  to  the  effect 
that  if  the  said  defendant  recovers  judgment  in  said  action, 
the  said  plaintiff  will  pay  all  costs  that  may  be  awarded  to 
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the  said  defendant  and  all  damages  which  he  may  sustain  by 
reason  of  said  attachment,  not  exceeding  the  sum  of  fifteen 
iboasand  dollars,  together  with  a  reasonable  attorney's  fee." 

It  will  be  observed  that  the  undertaking  on  the  part  of  the 
defendants  is  that  the  plaintiff^  in  the  action  will  pay,  and 
there  is  no  averment  in  the  complaint  that  it  has  not  paid, 
or  even  that  a  demand  has  been  made.  There  is  not,  there- 
fore, any  averment  in  the  complaint  of  a  breach  which  would 
Sive  the  plaintiff  in  this  case  a  right  of  action  against  the 
efendants  on  the  undertaking.  ''The  breach  of  the  con- 
tract being  obviously  an  essential  part  of  the  cause  of  action, 
muat  in  all  cases  be  stated  in  the  declaration;"  (4  Chitty  on 
Pleading,  332;  1  Saunders  on  Pleading  and  Evidence,  216); 
and  the  omission  of  a  breach  cannot  be  aided  or  cured  even 
by  Terdict.     (1  Chitty  on  Pleading,  337.) 

Judgment  and  order  reversed. 

We  concur:  Sharpstein,  J.,  Myrick,  J.,  Thornton,  J. 

We  concur  on  the  second  ground  stated  in  the  opinion  of 
the  Chief  Justice:  Mc£ee,  J.,  Boss,  J. 


Depabtment  No.  2. 


[Filed  March,  24,  1882.] 

No.  8236. 

MTEBS,    Petitioneb, 

vs. 

HAMILTON  AND  CBANE,   (Judges,  etc.),  Bbspondents. 

'Yacamoi — SxTPKBTisoBs — SuPEBioB  JuDOEs— Bbtibw.  Tho  aotion  of  the 
Superior  Judges,  in  the  matter  of  filling  a  vacancy  in  the  Board  of 
Supervisors,  is  not  judicial  in  its  nature,  and  hence  cannot  be  cor- 
rected by  means  of  a  writ  of  review. 

Martin  dt  Bedman,  for  petitioner. 
George  E.  Whitney,  for  respondents. 

By  the  Coijbt  : 

The  petitioner  applies  for  a  writ  of  review  to  correct 
aUeged  errors  of  the  respondents  in  declaring  a  vacancy  in 
ihe^ffice  of  Supervisor,  and  in  appointing  a^  person  to^fill 
the  vacancy. 

Even  if  the  appointing  power  rested  with  the  respondents, 
the  exercise  of  that  power  was  not  the  exercise  of  a  judicial 
function  within  the  meaning  of  Section  1068,  C.  C.  P. 
iPecple  vs.  Bush,  40  Cal.  344.) 

The  motion  to  quash  the  proceedings  is  granted. 
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In  BAms:. 


[Filed  March  29,  1882.] 

No.  7638. 

DE  JAENATT  et  al.,  Eebpondents, 

vs. 
COOPEE,  Appellant. 

BiFOBMATiON  OF  MoBTOAOE— Fbaud — MiBTAKB — ^EviDKNCjfi.  XJpon  the  ques- 
tion of  frand  or  mistake,  if  the  evidence  which  tends  to  prove  the  al- 
leged fraud  or  mistake  standing  alone  without  contradiction,  makes 
ont  a  prima  facie  case,  the  Supreme  Ck>iirt  will  not  reverse  a  judg- 
ment finding  such  fraud  or  mistake  because  the  prima  fade  case  is 
contradicted  by  other  evidence . 

Obedibility  of  Witnesses.  The  Supreme  Court  cannot  pass  upon  the 
credibility  of  witnessed. 

Conflict  of  Tbstimont.  Where  the  evidence  is  substantially  conflicting 
the  finding  of  the  trial  Court  will  not  be  disturbed. 

Id. — ^Id.  Appellant  contended  that  Mrs.  Cooper  and  two  of  the  mortgagees 
did  not  intend  to  have  the  land  in  controversy  included  in  the  mort- 
gage sought  to  be  reformed;  that  the  plaintiffs  had  failed  to  show 
that  it  was  omitted  through  the  mistake  of  all  the  parties  to  the  in« 
strument.  Mrs.  Cooper  and  her 'husband,  Patrick,  suffered  default. 
Patrick  Cooper,  after  discovering  that  the  premises  in  dispute  were 
not  included  in  the  mortgage,  conveyed  them  to  Stephen  Cooper,  Jr., 
who  alone  appeared  in  the  action.  The  testimony  as  to  knowledge 
of  the  mistake  by  defendants  before  purchasing  was  conflicting.  The 
wife  of  the  mortgagor  joined  in  the  mortgage  as  a  nominal  party 
thereto.  Held,  the  grantee  of  the  husband  was  not  the  successor  of 
the  wife  and  could  not  avail  himself  under  the  circumstances  of  the 
case  of  a  defense  which  the  wife  alone  ought  to  have  made;  and  that 
it  was  unnecessary  to  prove  affirmatively  tiiat  the  mortgage  did  not 
express  her  intention. 

Appeal  from  Superior  Court,  Colusa  County. 

Dyas  &  Bridgfordj  for  appellant. 

Qoady  Albery  and  Bayne^  for  respondents. 

Shabpstein^  J.^  delivered  the  opinion  of  the  Court: 

The  real  controversy  in  this  case  is  whether  it  was  the  in- 
tention of  the  parties  to  include  in  a  mortgage  given  by 
Cooper  to  De  Jamatt  the  N.  J  of  the  N.  W.  J  of  Section  26, 
which  it  is  claimed  by  respondents  was  omitted  by  the 
mutual  mistake  of  the  mortgagors  and  the  mortgagees. 

The  Court  found  that  it  was  their  intention  to  include  it, 
and  that  it  was  left  out  by  mutual  mistake.  The  appellant 
contends  that  the  evidence  is  insufficient  to  justify  that  find- 
ing. The  evidence  comes  up  in  a  bill  of  exceptions,  and  is 
somewhat  voluminous;  but  f6r  the  purpose  of  illustrating 
our  view  of  the  case,  it  is  unnecessary  to  review  the  whole 


The  Pagifio  Coast  Law  Joubnal.  299 

of  it.  If  it  be  conflicting  npon  all  the  material  issues  in  the 
case,  the  judgment  and  order  of  the  Court  below  must  be 
affirmed. 

It  is  doubtless  a  well-settled  rule  that  the  party  alleging 
fraud  or  mistake  is  bound  to  prove  his  allegations  by  clear 
and  convincing  evidence.  That  is,  that  the  evidence  which 
tends  to  prove  the  alleged  fraud  or  mistake,  if  standing  alone, 
uncontradicted,  would  establish  a  clear  jmma  facie  case  of 
fraud  or  mistake.  If  it  does  not,  this  Court  may  reverse 
the  judgment  on  the  ground  of  insufficiency  of  the  evidence 
to  iustify  the  decision.  But  where  the  evidence  which 
tends  to  prove  fraud  or  mistake,  if  standing  alone,  uncon- 
tradicted, is  sufficiently  clear  and  convincing,  we  cannot  re- 
verse the  judgment  on  the  ground  that  such  evidence  is  con- 
tmdicted  by  other  evidence,  because  the  right  to  pass  upon 
the  credibility  of  witnesses  is  not  vested  in  this  Court.  The 
only  question  which  we  have  to  decide  in  respect  to  the 
sufficiency  of  the  evidence  is  whether  that  which  tends  to 
prove  the  alleged  fraud  or  mistake,  if  standing  alone,  with- 
out contradiction,  woxdd  make  out  a  prima  facie  case. 

The  negotiation  which  resulted  in  the  execution  of  the 
mortgage  was  conducted  by  the  plaintiff  De  Jamatt  on  one 
side,  and  by  defendant  Patrick  Cooler  on  the  other.  None 
of  the  other  parties  participated  in  it. 

We  will  first  consider  the  matter  as  if  it  were  one  solely 
between  said  De  Jamatt  and  Patrick  Cooper,  who  were  the 
principal  witnesses  examined  on  the  trial  of  the  case. 

It  is  an  uncontroverted  fact  that  the  land  in  controversy 
constituted  a  part  of  a  tract  which  was  known  and  designated 
at  the  time  said  mortgage  was  executed  as  Patrick  Cooper's 
homestead,  although  at  that  time  he  had  not  obtained  the 
United  States  title,  and  De  Jamatt  wfiis  endeavoring  to 
assist  him  in  perfecting  his  claim  to  it.  The  entire  home- 
stead tract  consisted  of  the  land  above  described  and  the 
N.  E.  J  of  the  N.  E.  i  of  Section  27— in  all  120  acres, 
which  lies  on  the  south  side  of  the  road  to  which  most,  if 
not  all  of  the  witnesses  refer. 

Now,  De  Jamatt  in  his  testimony  states  positively  that  he 
supposed  when  he  took  the  mortgage  that  it  included  aH  of 
the  land  claimed  by  Patrick  Cooper  as  a  homestead,  and 
states  why  he  so  supposed.  He  also  states  that  he  supposed 
it  to  be  the  intention  of  Patrick  Cooper  to  give  him  a  mort- 
gage upon  all  the  land  included  in  said  homestefiid  claim. 
In  one  part  of  his  testimony  De  Jarnatt  stated  that  he 
"  took  a  mortgage  upon  the  mnd  that  Mr.  Patrick  Cooper 
was  making  an  .effort  to  file  his  homestead  filing-upon." 
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And  npon  being  asked  what  land  that  was,  he  replied: 
''  That  was  the  land  npon  which  Patrick  Cooper's  house  sat 
in  party  and  the  other  was,  as  he  stated  to  me  and  his 
brother  here,  three  forties,  south  of  what  is  known  as  the 
Cooper  lane,  running  west." 

It  is  quite  apparent  that  when  this  witness  says  he  ''took 
a  mortgage  upon  the  land  "  he  means  that  he  intended  to 
take,  ana  supposed  he  was  tskkmg  a  mortgage  upon  it. 
There  are  other  circumstances  which  tend  in  some  degree  to 
corroborate  the  statements  of  De  Jamatt  upon  this  point. 
But  it  is  unnecessary  to  particularize  them.  He  states  posi- 
tively, as  reported  in  the  extracts  above  quoted,  that  it  was 
intended  to  include  in  the  mori^age  three  forties  south  of 
the  Cooper  lane  and  that  Patrick  Cooper  so  stated  to  the 
witness.  In  fact,  but  one  of  the  forties  south  of  the  lane  or 
road  was  included  in  the  mortgage,  and  the  other  two  wore 
omitted. 

Mr.  Patrick  Cooper,  who  was  called  by  the  defense,  on 
his  direct  examination  contradicted  De  Jamatt  as  to  the  in- 
tention to  include  the  two  forties  omitted  in  the  mortgage 
and  positively  denied  that  they  were  omitted  by  mutual  mis- 
take. But  on  his  cross-examination  he  admitted  that  he 
supposed  that  one  of  the  omitted  forties  had  been  included, 
as  the  following  colloquy  between  him  and  plaintiff's  coun- 
sel cleariy  shows : 

''  Q.  You  thought  he  (De  Jamatt)  had  taken  it  all  then  ? 

"  A.  No,  sir;  I  did  not  believe  he  took  it  all;  I  got  my 
son  to  go  and  see,  and  he  said  eighty  acres  was  not  in  the 
mortgage. 

''  Q.  The  eighty  acres  you  thought  were  in  the  mortgage  ? 

"A.  No,  sir;  forty  acres  I  thought  were  in  the  mortgage 
were  not  in. 

'*  Q.  Which  forty  was  that? 

"A.  The  N.  W.  i  of  the  N.  W.  i  of  Section  26." 

Afterwards  on  his  re-direct  examination  he  stated  as  a 
reason  for  having  the  record  searched  by  his  son,  that  De 
Jamatt  claimed  mat  the  mortgage  covered  160  acres.  But 
that  does  not  tend  to  weaken  the  force  of  his  admission  that 
he  supposed  before  the  search  was  made  that  one-half  of  the 
land  in  controversy  had  been  included  in  the  mori^a^e.  So 
that  it  might  be  fairly  inferred  from  his  own  admission  that 
that  half  was  omitted  in  the  mortgage  by  mistake.  The 
only  substantial  conflict  in  the  evidence  was  as  to  the 
pther  half.  As  to  that  there  was  a  substantial  conflict,  and 
we  cannot  disturb  the  finding  of  the  Court  upon  it. 

As  before  remarked,  the  negotiation  which  resulted  in  the 
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execntion  of  the  mortgage  was  condncted  by  De  Jarnatt  and 
Patrick  Cooper,  although  the  wife  of  the  latter  joined  in  the 
execution  of  it,  and  De  Jarnatt  and  Bich,  who  were  partners, 
and  one  Johnson  Grover  are  named  in  it  as  mortgagees. 
Hence  it  is  claimed  by  the  appellant  that  there  being  no 
evidence  tending  to  show  that  one  of  the  mortgagors  and 
two  of  the  mortgagees  intended  to  have  the  land  in  contro- 
Yersy  included  in  me  mortgage,  that  the  plaintifGs  have  failed 
to  show  that  it  was  omitted  through  the  mistake  of  all  the 
parties  to  the  instrument.  That  while  it  may  not  express 
the  intention  of  De  Jarnatt  and  Patrick  Cooper,  it  may 
nevertheless  express  that  of  Mrs.  Cooper,  Bich  and 
Grover.  Perhaps  that  might  have  been  a  valid  objec- 
tion if  it  had  been  raised  by  Mrs.  Cooper.  But  she 
did  not  raise  it,  although  she  was  made  a  pariy  defend- 
ant to  the  action.  She  did  not  even  appear  in  the  ac- 
tion, and  suffered  judgment  by  default  to  be  entered 
against  her.  Bich  was  a  partner  of  De  Jarnatt,  and  was 
joined  with  him  as  co-plaintiff.  Grover  assigned  his  interest 
in  the  mortgage  to  De  Jarnatt  and  Bich  before  the  action 
was  commenced.  The  only  defendant  who  appeared  in  the 
action  was  Stephen  Cooper,  Jr.,  to  whom  Patrick  Cooper 
oonveved  the  premises  in  controversy  after  he  had  discovered 
that  they  were  not  included  in  the  mortgage  to  De  Jarnatt  et 
al.  Stephen  is  not  the  successor  of  his  mother,  and  cannot 
avail  himself  of  a  defense  which  she  alone  might  have  availed 
herself  of,  unless  it  was  necessary  for  the  respondents  to 
prove  that  she  intended  that  the  mortgage  should  cover  the 
land  in  dispute  before  it  could  be  reformed.  It  does  not 
appear  that  she  ever  had  any  interest  in  the  land.  But  it 
does  appear  that  when  the  mori^age  was  given  the  title  was 
in  the  United  States,  and  that  the  object  of  giving  it  was  to 
enable  Patrick  Cooper  to  obtain  the  title  from  the  United 
States.  Neither  she  nor  any  one  who  has  a  right  to  repre- 
sent it,  objects  to  the  reformation  of  the  instrument,  as  we 
do  not  think,  under  the  circumstances  of  this  case,  that  it 
-was  necessary  to  prove  affirmatively  that  it  did  not  express 
her  intention.  From  all  that  appears  in  the  record  we  must 
infer  that  her  connection  with  the  transaction  was  merely 
nominal. 

The  evidence  as  to  the  knowledge  of  the  appellant  of  the 
mistake  in  the  mortgage,  before  he  purchased,  is  at  least  con- 
flicting. De  Jarnatt  testifies  that  he  told  him  of  it  before  he 
took  the  conveyance.  That  was  sufficient.  If  he  chose  to 
purchase  after  that,  he  did  so  at  his  own  risk. 

The  exceptions  to  the  ruling  of  the  Court  upon  objections 
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to  the  admission  of  ^  testimony  do  not  appear  to  us  to  have 
been  well  taken. 

Judgment  and  order  affirmed. 

We  concur:  Myriok,  J.,  Thornton,  J. 

In  our  opinion  the  evidence  was  sufficiently  clear  to  war- 
rant the  findings  and  judgment  of  the  Court  below.  We, 
therefore,  concur  in  tiie  judgment.  Boss,  J.,  Morrison,  G. 
J.,  McKinstry,  J. 

(McEee,  J.,  not  having  heard  the  argument,  took  no  part 
in  the  decision.) 


Department  No.  2. 


[Filed  March  23,  1882.] 
No.  6111. 

HUGHES,  Kbspondent,  vs.  BEAT,  Appellant. 

Saub — Samplk — ^Wasbamtt.  The  Court  instracted  the  jury  in  e£fect  that 
"  where  goods  are  sold  by  sample  the  law  implies  a  warranty  that  the 
articles  shf^  not  be  inferior  in  quality  to  the  sample,  and  that  if  they 
are  the  purchaser  may  accept  them  and  bring  an  action  for  the  breach 
of  warranty."    Held,  proper. 

IsBTBUCTioH — MjGAsiTBE  ov  Damagbs.  Ab  to  mcasure  of  damages,  Held,  the 
charge  was  in  accord  with  Section  3313,  0.  O. 

OiTBTOM — ^UsAOE — ^Etidinob.  As  to  evidence  of  what  the  usage  or  custom  in 
San  Francisco  was  as  to  sales  by  sample,  Held,  properly  rejected. 

PBAonoB — ^Inbtbuctions.  It  IS  not  error  to  refuse  instructions  contradiotoxy 
to  others  iJready  given. 

Appeal  from  Nineteenth  District  Court,  San  Francisco. 

Mastick  &  Mastick  and  Belcher,  for  appellant. 
E.  E.  HigJUon,  for  respondent. 

By  the  Coubt  : 

The  exception  upon  which  the  appellant  seems  mainly  to 
rely  is  to  that  portion  of  the  charge  in  which  the  Court  in 
effect  told  the  jury:  That  where  goods  are  sold  by  sample 
the  law  implies  a  warranty  that  the  articles  shall  not  be  in- 
ferior in  quality  to  the  sample,  and  that  if  they  are  the  pur- 
chaser may  accept  them  and  bring  an  action  for  the  breach 
of  warranfy.  Such  we  understand  to  be  the  law.  (Polhenws 
vs.  Heinman,  45  Cal.  573.) 

The  charge  as  to  the  measure  of  damages  was  in  accord- 
ance with  the  rule  contained  in  the  Code.    (G.  C.  3313.) 
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Eyidence  of  what  the  nsage  or  custom  in  San  Francisco  was 
as  to  sales  by  sample,  was  properly  rejected.  {Polhemus  vs. 
Meinman^  60  Oal.  441.) 

^  The  instractions  asked  by  the  defendant  contradicted  those 
giyen  and  excepted  to,  and  there  was  no  error  in  refusing  to 
give  them. 

There  was  some  conflict  in  the  evidence  npon  the  main 
issue,  and  it  appears  to  have  been  fairly  submitted  to  the 

tfndgment  and  order  affirmed. 


Department  No.  1. 


[Filed  April  1,  1882.] 

No.  7053. 

JOSEPH,  Respondent,  vs.  DOUGHERTY,  Appellant. 

MABTlTin>  WOICAN  —  MOBTOAQB — AOENOWLEDGMEIfr  —  EXSOUTION  OF  InSTBTT- 

UMT.  In  the  case  of  a  manied  woman  the  acknowledgment  of  a 
mortgage  is  a  part  of  the  ezecation  of  the  instrument.  Until  ao- 
knowledged  it  is  not  executed,  but  when  executed  it  is  acknowledged. 
When  it  is  said  that  an  instrument  is  **  executed,"  erery  act  is  im- 
ported which  was  requisite  to  make  it  operatiye  and  effectiye.  Hence 
an  ayerment  in  the  complaint,  and  a  finding  that  a  mortgage  was 
" executed,"  imports  that  it  was  "acknowledged." 

Appeal  from  Twelfth  District  Conrt,  San  Francisco. 

B.  P.  Wrighi,  for  appellant. 
Jarboe  &  HarriBony  lot  respondent. 

Boss,  J.,  delivered  the  opinion  of  the  Gonrt: 

This  action  was  brought  to  foreclose  a  mortgage.  The 
ecmplaint  alleged  that  the  defendants  '^  made,  executed,  and 
delivered  '*  to  the  plaintiff  a  certain  indenture  of  mortgage, 
lyy  which  they  granted,  bargained,  and  sold,  conveyed,  and 
oonfbcmed  unto  the  plaintiff,  the  lot  of  land  described  in 
tlte  complaint,  as  security  for  the  payment  of  a  certain  prom- 
iBSorv  note.  The  defendant,  Ann  Dougherty,  who  is  the 
appellant,  answered  the  complaint  and  denied  that  she  ever 
**  made,  executed,  or  delivered "  the  instrument.  After 
1,  the  Court  below  found  that  appellant  ^*  made,  executed, 
delivered  "  the  mortgage  to  the  plaintiff. 

Ihe  sole  point  relied  on  oy  appellant  for  a  reversal  of  the 
judgment  is,  that  inasmuch  as  she  is  a  married  woman  the 
complaint  should  have  alleged  and  the  findings  should  have 
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shown  that  she  ^'  acknowleged"  the  execution  of  the  mort- 
gage^ in  order  to  have  constituted  a  canse  of  action  against 
her.  But  in  the  case  of  a  married  woman  the  acknowl^^- 
ment  is  a  part  of  the  execution  of  the  instrument.  (Oivil 
Code,  Sees.  1186-7;  Wedd  vs.  Hermann,  No.  7791,  filed 
January  30,  1882;  Leonis  vs.  Lcmarovich,  56  Cal.  55.)  Until 
acknowledged  it  is  not  executed,  but  when  executed  it  is 
acknowledged;  for  when  it  is  said  that  an  instrument  is 
"  executed,"  every  act  is  imported  which  is  requisite  to  make 
it  operative  and  effective.  In  this  case,  acknowledgment 
being  necessary,  the  averment  of  the  complaint  and  the  find- 
ing of  the  Court,  that  the  mortgage  was  '*  executed,"  imports 
that  it  was  ''acknowledged." 

Judgment  affirmed.  • 

We  concur:    McKinstry,  J.,  McKee,  J. 


In  Bake. 

[Filed  March  30,  1882.] 

No.  6667. 

PEOPLE,  Appellant, 

vs. 

SAN  FBANCISCO  GAS  COMPANY,  Eespondbnt. 

Habbob  OoiociflBioNSBs— Whabfage — Stbbet.  The  State  Board  of  Harbor 
Oommisaioners  haye  no  authority  to  collect  wharfaji^  etc.,  at  the 
wharf  of  defendant,  such  wharf  not  constituting  any  portion  of  a  street 
or  thoroughfare  ending  at  or  fronting  on  the  water,  bnt,  on  the  con- 
trary, is  an  isolated  projection,  wmch  is  approachable  (except  by 
watercraft)  only  from  private  property  in  the  rear. 

Appeal  from  Nineteenth  District  Court,  San  Francisco. 

W.  W.  Morrow,  for  appellant. 
Clement  &  Clement,  for  respondent. 

MoEjnstbt,  J.,  delivered  the  opinion  of  the  Court: 

The  State  Board  of  Harbor  Commissioners  can  collect 
dockage,  wharfage,  and  tolls,  only  at  such  places  as  the 
statute  may  authorize.  It  is  clear  the  present  action  cannot 
be  maintained  if  the  Harbor  Commissioners  are  not  autho- 
rized by  the  statute  to  collect  wharfage,  etc.,  at  the  Oas 
Works  (Potrero)  Wharf. 

Our  attention  has  not  been  called  to  any  provisions  of  the 
Political  Code  which  are  claimed  to  empower  the  Board  to 
collect  dockage,  wharfage,  or  tolls  at  the  wharf  mentioned, 
other  than  those  contained  in  Sections  2624  and  2526. 
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Section  2624  provides  that  the  Harbor  Commissioners  in 
addition  to  a  '^  general  control"  over  the  premises  therein 
described,  ''shall  have  authority  to  use  for  loading  and 
landing  merchandise,  with  the  right  to  collect  dockage, 
wharfage,  and  tolls  thereon,  such  portion  of  the  streets  of 
the  city  and  county  of  San  Francisco,  ending  or  fronting 
upon  the  waters  of  said  bay,  as  may  be  used  for  such  pur- 
pose, without  obstructing  the  same  as  tiboroughfares."  And 
Section  2526:  ''The  Board  of  State  Harbor  Commissioners 
are  authorized  to  extend  any  of  the  streets  lying  along  the 
water  front  of  said  city  and  county  to  a  width  not  exceeding 
one  hundred  and  fifty  feet,  when  they  haye  not  been  already 
so  extended.  The  outer  half  of  said  streets  must  be  con- 
structed or  built;  and  maintained  in  good  repair,  by  the  State 
Harbor  Commissioners,  or  the  parties  hol£n^  u£der  them, 
and  may  be  used  as  a  landing  place  or  pier  on  which  dockage, 
wharfage,  and  tolls  may  be  collected.  And  until  such  exten- 
sions are  made,  the  Commissioners  may  haye  and  use  as  a 
landing  place,  with  full  power  to  collect  dockage,  whariage, 
and  tolls  thereon,  so  much  of  the  streets,  now  fironting  upon 
the  water  front,  as  may  be  used  for  such  purpose,  without 
obstructing  the  same  as  a  thoroughfare,"  ete. 

Section  2624  refers  to  "streets"  which  are  "thorough- 
fares," and  not  to  streets  coyered  by  water — roadsteads  or 
otherwise.  The  authority  conferred  on  the  Board  is  to  per- 
mit the  use  of  the  streets  for  loading  and  landing  merchandise 
(charging  wharfage,  ete.,)  but  the  "street"  on  which  the 
goods  are  landed,  is  not  to  be  obstructed  as  a  thorcyaghfare  by 
uie  merchandise  thus  landed. 

The  meaning  of  Section  2626  is  equaUy  unambiguous.  By 
it  the  Board  is  empowered  "to  extend  or  make  wider  by 
oonstrvctina  or  building  the  outer  half  of  streets  "lying  along 
the  water  m>nt."  UntU  tiie  extensions  are  made  the  Com- 
missioners may  haye  and  use  as  a  landing  place,  with  power 
to  collect,  eto.,  "so  much  of  the  streets  now  frorUmg  upon  the 
water  bout"  Bs  may  be  so  used  without  "obstructing  the 
same  as  thoroughfares." 

The  case  before  us  fails  to  show  that  the  Gtas  Works 
(Potrero)  Wharf  constitutes  any  portion  of  a  street  or  thor- 
oughfare ending  at  or  fronting  on  the  water,  but,  on  the 
contrary,  that  it  is  an  isolated  projection,  which  is  approach- 
able (except  by  watercraft)  only  from  priyate  propeiiy  in  the 

lar. 

Judgment  a£Eirmed. 

We  concur:  Myrick,  J.,  Boss,  J.,  Sharpstein  J. 

I  dissent:  Thornton,  J. 
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In  Bank. 


I  Filed  April  5,  1882.  | 
No.  7623. 

FAEMEBS'  NATIONAL  GOLD  BANK,  Bespondent, 

vs. 
STOVEB  ET  AL.,  Appellants. 

NoTB — SuBXTiBs — Amsweb — Pliadiko.  An  answer  to  a  complaint  on  a 
note  made  and  signed  by  A.,  B.,  and  0.  as  principal  debtors,  that  B. 
C,  defendants,  executed  the  note  as  sureties  of  A.,  and  for  his  ac- 
commodation, which  fact  the  plainti£f  well  knew,  is  not  an  issuable 
ayerment  that  defendants  B.  and  0.  contracted  with  plaintiff  at  the 
time  of  the  execution  and  delivery  of  the  note,  in  tibie  capacity  of 
sureties  for  the  co-obligor.  The  mere  fact  that  plaintiff  knew  that  the 
relation  of  sureties  and  principal  existed  between  A.,  B.  and  O.,  does 
not,  in  itself,  show  that  plaintiff  contracted  to  deal  with  B.  and  C.  in 
the  capacity  of  sureties. 

Id. — Id.  It  is  incumbent  upon  parties,  where  they  seek,  under  Section 
2832  of^  the  Giyil  Code,  to  set  up  as  a  defense  to  an  action  upon  a 
note  that  they  executed  it  as  sureties,  to  ayer  and  prove  that  tlie 
payee  of  the  note  not  only  knew  of  the  fact  of  suretyship  between 
them  and  their  co-obligor,  but  consented  to  deal  with  them  in  that 
capacity. 

Notation — Psaotioe — Aicendmskt.  Defendants,  B.  and  C,  plead  payment. 
On  the  trial  they  offered  evidence  tending  to  prove  that  plaintiff  had 
accepted  the  individual  note  and  mortgage  of  A.,  as  a  novation  of  the 
note  sued  on.  Plaintiff  objected  that  the  evidence  was  inadmissible 
under  the  pleadings.  Defendants  then  moved  the  Court  for  leave  to 
amend  their  answer,  setting  up  such  novation.  The  Court  reserved 
the  motion,  permitted  the  evidence  to  be  given,  but  at  the  olcae  of 
defendants'  case,  excluded  the  evidence  and  denied  the  motion  to 
amend  upon  the  ground  that  '*  the  defense  was  one  which  did  not 
commend  itself  to  the  Justice  of  the  Court,"  and  upon  motion  of 
plaintiff  the  evidence  was  stricken  out,  and  the  jury  directed  to  return 
a  verdict  for  plaintiff,  which  was  done.  Held,  error.  Conceded  that 
the  issue  was  not  properly  framed  so  as  to  admit  of  the  evidence, 
yet,  as  it  had  been  offered  and  was  admitted,  the  Court  should  have 
allowed  the  pleadings  to  be  amended  so  as  to  conform  to  the  facts 
proved  by  it. 

Natzonai«  Banxb  —  Intbbbst — Djbfxjube.  The  fact  that  a  National  Gold 
Bank  knowingly  takes  a  higher  rate  of  interest  than  that  allowed  by 
the  law  of  the  State,  constitutes  no  defense  to  an  action  on  the  note^ 
either  by  way  of  set-off  or  payment.  The  remedy  is  a  penal  salt. 
(See  8  Otto,  555;  81  N.  Y.  15.) 

Id. — Id.  National  Banks  in  this  State  may  charge  and  receive  such  rate  of 
interest  as  may  be  agreed  upon  in  writing,  pursuant  to  Section  1818 
of  the  Civil  Code. 

Appeal  from  Superior  Oonrt,  Santa  Clara  County. 

Om,  Burt  &  Pftster^  for  appellants. 

Moore,  Laine  &  Johnson,  Hinds  &  Baker,  for  respondent. 

MoEEEy  J.,  delivered  the  opinion  of  the  Court: 
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Action  to  recover  balance  due  upon  the  following  promis- 
sory note. 

"  12,000.  San  Jose,  December  24,  1877. 

On  March  24,  1878,  at  three  o'clock  p.  m.,  on  that  day  (no 
grace),  for  value  received,  in  gold  coin  of  the  Government  of 
the  United  States,  we,  or  either  of  us,  promise  to  pay  to  the 
order  of  Farmers'  National  Gold  Bank,  in  this  city,  two 
thousand  dollars,  with  interest  from  date  at  the  rate  of  1^ 
per  cent,  per  month  until  paid,  payable  monthly;  both 
principal  and  interest  payable  alike  in  gold  coin. 

H.  Stovbb. 

LtTTHEB  &  SCHBOEDEB." 

stover  made  default:  Luther  &  Schroeder  plead:  1.  Pay- 
ment. 2.  Execution  of  the  note  by  them  as  sureties^  for 
Stover,  and  subse(}uent  release.  3.  Negligent  forbearance 
to  sue  their  principal  when  solvent.  4.  Wilful  violation  by 
the  plaintiff  of  the  law  of  Congress  under  which  plaintiff  had 
orgimized,  in  charging  and  collecting  usurious  rates  of 
interest.    6.  A  counter-claim. 

To  the  counter-claim  and  all  the  defenses  set  up  in  the 
answer  a  demurrer  was  interposed  by  tiie  plaintiff,  and  was 
sustained  by  the  Court,  except  as  to  the  plea  of  payment. 
Counsel  for  defendants  concede  that  the  demurrer  was 
properly  sustained  as  to  the  third  defense  and  the  coimtor- 
claim,  but  contend  that  it  was  improperly  sustained  as  to  the 
second  and  fourth  defenses.  But  the  ruling  of  the  Court 
was  correct  as  to  the  second  defense,  because  the  facts 
alleged  in  the  answer  were  insufficient  to  constitute  the  de- 
fense. The  allegation  of  the  answer  is,  ''that  the  defend- 
ants executed  the  note  as  sureties  of  Stover  and  for  his 
accommodation,  which  fact  the  plaintiff  well  knew."  That 
is  not  an  issuable  averment  that  the  defendants  contracted 
with  the  bank,  at  the  time  of  the  execution  and  delivery  of 
the  note,  in  the  capacity  of  sureties  for  their  co-obligor. 
The  mere  fact  that  tiie  bank  knew  that  the  relation  of  sure- 
Ubb  and  principal  existed  between  them  and  Stover,  does 
not,  in  itself,  show  that  the  bank  consented  to  deal  with  them 
in  the  capacity  of  sureties.  According  to  the  face  of  the 
note  the  bank  dealt  with  them  as  principals  only;  for  as  such 
fliey  apparentiy  executed  and  delivered  the  note.  If  in  fact, 
however,  the  bank  dealt  with  them  in  a  different  capacity — 
as  sureties  and  not  as  principals — ^it  is  incumbent  upon  them, 
where  they  seek,  imder  Section  2832  of  the  Civil  Code,  to 
set  up  as  a  defense  to  an  action  upon  the  note,  that  they 
executed  it  as  sureties,  to  aver  and  prove  that  the  payee  of 
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the  note  not  only  knew  of  the  fact  of  sure^ship  between 
them  and  their  co-obligor,  but  consented  to  deal  with  them 
in  that  capacity;  for  all  the  parties  to  a  contract  mnst  agree 
npon  the  same  thing  in  the  same  sense.  (Section  1680,  C.  C.) 
In  the  absence  of  issuable  averments  of  facts  showing  such 
a  contract  between  them  and  the  plaintiff,  the  pleadong  is 
demurrable. 

As  to  the  fourth  defense,  it  appears  by  the  answer,  that 
the  note  in  controversy  is  the  last  of  a  series  of  twelve  notes, 
each  of' which,  except  the  first,  had  been  given  by  the  same 
parties  for  the  same  capital  sum,  in  renewal  of  its  preceding 
note;  and  upon  the  execution  and  delivery  of  the  renewal 
note  and  tiye  payment  of  interest  due  npon  ite  preceding 
note,  the  preceding  note  itself  was  cancelled  and  surrendered. 
The  first  note  of  the  series  was  given  in  September,  1874. 
A  renewal  note  was  given  every  few  months  thereafter;  and 
the  bank  charged  and  collected  at  the  time  of  each  renewal, 
interest  on  the  preceding  note  at  the  rate  of  one  and  a  quarter 
per  cent,  per  month  until  February  15,  1877,  when,  by  an 
agreement  between  plaintiff  and  Stover,  l^e  rate  was  reduced 
to  one  per  cent,  per  month. 

Assuming,  for  the  purposes  of  the  demurrer,  that  the  bank 
•knowingly  took  and  was  paid  a  greater  rate  of  interest  than 
that  allowed  by  the  law  of  the  State,  that  did  not  constitute 
a  defense  to  the  action,  either  by  way  of  a  set-off  or  pavment 
of  the  promissory  note  in  suit.  '*  The  remedy  given  by  the 
statute  for  the  wrong,"  say  the  Supreme  Court  of  the  United 
States,  in  Bamett  vs.  Imtional  Bankj  8  Otto,  555,  ^'is  a 
penal  suit.  To  that  the  party  aggrieved  must  resort.  He 
oim  have  redress  in  no  other  form  or  mode  of  procedure." 

And  in  the  National  Bank  of  Auburn  vs.  LewtSy  81  N.  T. 
15,  it  was  held  that,  in  an  action  brought  to  recover  the 
amount  of  a  promissory  note  discounted  by  a  National  Bank, 
it  is  not  allowable  to  set  up  bj  way  of  counter-claim  or  aet^ 
off,  that  the  bank  is  discounting  a  series  of  notes,  the  pro- 
ceeds of  which  were  used  to  pay  other  notes,  knowingly  took 
a  greater  rate  of  interest  than  allowed  by  law.  The  remedy 
in  such  a  case  is  to  recover  back  twice  tne  amount  paid. 

Besides,  in  Hinds  vs.  Marvnolejo,  9  Pac.  0.  L.  S.  238,  we 
have  held  that  National  Banks  in  this  State  may  charge  and 
receive  such  rate  of  interest  as  may  be  agreed  upon  in  writ- 
ing pursuant  to  Section  1918  of  the  Civil  Code.  The 
demurrer  as  to  those  defenses  was,  therefore,  properly  sus- 
tained. 

On  the  issue  of  payment  the  parties  went  to  trial.  At  the 
trial  defendants  gave  evidence  which  tended  to  prove  that  in 
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Febraary,  1878,  soon  after  the  execution  and  deliyeiy  of  the 
note  in  suit,  and  before  it  became  due,  Luther  &  Schroeder 
became  injsolyent.  •  Upon  the  happening  of  that  event,  the 
Cashier  of  the  bank  called  upon  Stover  to  know  what  he  was 

Swg  to  do  about  payment  of  the  note.  Stover,  although 
8  note  was  not  due,  proposed  to  give  for  it  his  individual 
note  secured  by  mort^etge,  if  the  bank  would  reduce  the  rate 
of  interest  to  one  per  cent  per  month.  The  proposal  seems 
to  have  been  accepted;  for,  in  pursuance  of  it,  Stover  exe- 
cuted and  delivered  to  the  bank  ms  individual  note  for  $2,000, 
with  interest  at  one  per  cent,  per  month,  payable  one  year 
after  date,  and  as  security  for  its  payment,  executed  and 
recorded  for  the  bank  a  mortgage  upon  his  homestead  and 
other  property.  That  mortgage,  after  it  was  recorded,  he 
delivered  to  the  bank,  February  15,  1878,  and  demanded  a 
surrender  of  the  old  note — ^the  note  in  controversy — ^which 
the  bank  refused,  on  the  ground  **  that  it  was  not  customary 
for  banks  to  give  up  notes  until  they  became  due." 

Under  those  circumstances  the  note  remained  in  the  bank 
—the  bank  inserting  at  the  foot  of  it  in  red  ink:  ''To  bear 
interest  at  one  per  cent,  per  month  from  February  15, 1878." 
When  the  note  became  due,  Stover  did  not  demand  its  sur- 
render; the  bank  did  not  cancel  or  surrender  it,  nor  were  any 
steps  taken  to  enforce  it  against  the  makers,  untU  after  the 
Stover  note  became  due,  wnen  the  bank  foreclosed  the  Stover 
mortgage,  sold  the  mortgi^e  premises  under  the  decree  of 
foreclosure,  applied  tiie  proceeds  of  the  sale  towards  the 
satisfaction  of  the  decree,  and  also  as  a  credit  upon  the 
note  in  suit;  had  judgment  entered  against  Stover  for  the 
deficiency,  and  then  brought  this  action  upon  the  note  in 
controversy. 

To  this  evidence  plaintiff's  counsel  objected  that  it  was 
inadmissible  imder  the  pleadings.  When  the  objection  was 
made,  defendante'  counsel  moved  the  Court  for  leave  to 
amend  their  answer  by  inserting  the  following: 

''For  another  and  separate  defense  herein,  said  defend- 
ants aver  and  allege :  That  on  the  fourteenth  day  of  February, 
A.  p.  1878,  their  co-defendant,  Henry  Stover,  who  was  also 
their  co-maker  in  the  note  sued  on  herein,  at  the  request  of 
plaintiff,  executed  and  delivered  to  one  W.  D.  Tisdale,  the 
i^ent  and  cashier  of  plaintiff,  his,  said  Stover's  promissory 
note,  secured  by  a  mortgage  upon  certain  real  estate  in  the 
city  of  San  Jose,  county  of  Santa  Clara,  State  of  California, 
belonging  to  said  Stover,  which  said  note  was  for  $2,000, 

Sid  coin  of  the  United  States,  payable  one  year  after  date 
ereof ,  with  interest  at  the  rate  of  one  per  cent,  per  month 
from  date  until  paid. 
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''  That  it  was  expressly  agreed  by  said  plaintiff  and  said 
Stoyer,  that  said  note  and  the  mortgage  security  were  taken 
by  plaintiff  as  a  substitution  for  and  in  full  payment  and 
satisfaction  of  the  note  sued  on  herein. 

^'That  these  defendants  so  far  as  they  were  concerned, 
fully  ratified  and  confirmed  the  aforesaid  acts  of  Stoyer  in 
regard  to  the  payment  of  the  said  note  sued  on  herein,  long 
b^ore  the  commencement  of  this  action." 

The  Court  reseryed  the  motion,  permitted  the  eyidence  to 
be  giyen,  but,  at  the  close  of  the  defendant's  case,  excluded 
the  eyidence  and  denied  the  motion  to  amend,  upon  the 
^ound  that  ''the  defense  was  one  which  did  not  commend 
itself  to  the  justice  of  the  Court;"  and,  upon  motion  of  the 
plaintiff,  the  eyidence  was  stricken  out,  and  the  jury  directed 
to  return  a  yerdict  for  the  plaintiff,  which  was  done. 

This  was  error.  The  eyidence  which  was  admitted  and 
afterwards  excluded,  tended  to  proye  that  the  bank  had  ac- 
cepted the  indiyidufid  note  and  mortgage  of  Stoyer  as  a  sub- 
stitute for  the  note  in  suit,  for  the  purpose  of  extinguishing 
the  obligation  arising  from  it,  or  of  releasing  the  parties  to 
it  who  had  become  insolyent.  If  the  note  and  mortgage 
were,  in  fact,  taken  as  a  substitute  for  the  note  in  dispute, 
with  the  intent  of  extinguishing  the  obligation  of  it,  or  re- 
leasing the  parties  to  it,  the  transaction  constituted  a  defense 
by  way  of  noyation,  under  Sections  1530,  1631,  1532,  of  the 
Cfiyil  Code;  and  the  defendants  were  entitled  to  haye  it  pre- 
sented to  the  consideration  of  the  jury  upon  the  eyidence 
adduced  to  sustain  it.  It  may  be  conceded  that  the  issue 
was  not  properly  framed  so  as  to  admit  of  the  eyidence,  yet, 
as  it  had  been  offered  and  was  admitted,  the  Court  should 
haye  allowed  the  pleadings  to  be  amended  so  as  to  conform 
to  the  facts  proyed  by  it. 

In  Kirstein  ys.  Madden,  38  Cal.  158,  where  the  denials  of 
the  answer  on  file  were  insufficient  to  raise  an  issue,  and  the 
plaintiff  moyed  for  judgment  on  the  pleadings,  which  was 
met  by  a  counter  motion  to  file  an  amended  answer,  the  trial 
Court  refused  leaye  to  amend,  and  entered  judgment  for 
the  plaintiff.  That  judgment  the  Supreme  Court  reyersed, 
saying:  ''We  think  the  defendant  ought  to  haye  been  per- 
mitted to  amend  his  answer.  From  oyersights  of  counsel, 
committed  under  pressure  of  business,  pleadings  are  often 
defectiye.  In  sucn  cases,  when  an  offer  to  amend  is  made, 
at  such  a  stage  in  the  proceedings  that  the  other  pariy  will 
not  lose  an  opportunity  to  fairly  present  his  own  case,  amend- 
ments should  be  allowed  with  great  liberality." 

In  Stringer  ys.  Davis,  30  lb.  318,  it  is  said:    "When  in 
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ihe  course  of  a  trial  it  is  discovered  that  pleadings  are  so  de- 
fectiTe  that  the  real  subject  of  dispute  cannot  be  finally  de- 
tennined,  the  Oourt,  if  an  application  is  made  therefor, 
should  idlow  amendments  on  such  terms  as  may  be  just." 
The  fact  that  the  new  matter  set  up  by  way  of  amendment 
was  known  to  the  defendant  at  the  time  of  filing  his  original 
answer,  is  no  good  reason  why  the  amendment  should  not 
be  permitted.  (Fierson  vs.  mcCahiU,  22  Gal.  127.)  An 
amendment  of  pleadings  should  be  allowed  at  any  stage  of 
the  trial  when  it  is  necessary  for  the  purposes  of  justice, 
{Peters  vs.  Ibss,  16  Cal.  357;  Lestrade  vs.  Barth,  19  lb.  285), 
and  whenever  it  is  not  done,  it  is  error.  (Connaliey  vs.  Pedc^ 
8  Cal.  82;  lyron  vs.  Sutton,  13  lb.  494;  Hooper  vs.  Wells,  27 
lb.  85.) 

Jud^ent  reversed  and  cause  remanded. 

We  concur:  Boss,  J.,  McKinstry,  J.,  Morrison,  C.  J., 
Myrick,  J.,  Sharpstein,  J. 


Depabtment  No.  2. 


fFiled  April  4,  1882.1 
No.  7196. 

TVEI8ENB0BN,  Bespondent, 

vs. 
NEUMANN  ET  AL.,  Appellants. 

liiffCAKi — Pbactiox  —  Demubbeb  —  Judgment — Note.  After  demurrer  to 
eomplaint  in  foreclostire  was  sustained  and  plaintiff  granted  leave  to 
amend  and  a  failure  so  to  do,  final  judgment  was  entered  for  defend- 
ants. Subsequently  plaintiff  obtained  an  order  setting  aside  the  judg- 
ment and  for  leave  to  amend  his  complaint,  he  claiming  that  there  was 
a  mistake  in  drawing  the  note  to  secure  which  the  mortgage  was  given; 
and  which  was  the  subject  of  the  foreclosure  action.  Defendants  ap- 
pealed. Eeld,  assuming  that  the  Court  may,  in  a  proper  case,  grant 
relief  against  a  final  judgment  on  demurrer,  the  circumstances  of  this 
case  did  not  justify  such  action.  The  mistake  was  apparent  on  the 
face  of  the  note,  and  further,  plaintiff  was  informed  of  it  four  months 
before  action  brought. 

Appeal  from  Superior  Court,  San  f  rancisco. 

Levison  &  Levison,  for  appellants. 
Hoydy  Newiands  &  Wood,  for  respondent. 

MoBBlsoN,  C.  J.,  delivered  the  opinion  of  the  Court: 

Plaintiff  brought  this  suit  to  foreclose  a  mortgage,  and  de- 
fendwte  demurred  to  the  complaint.  The  demurrer  was 
sustained  and  leave  was  given  to  amend  within  ten  days. 
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Notice  of  the  order  was  duly  seived  on  plaintiff,  but  he 
failed  to  amend  his  eomplaint,  and  final  judgment  was  en- 
tered against  him  on  the  twenty-ninth  day  of  J  annary,  1880. 
On  the  seventh  of  April  of  the  same  year  notice  was  served 
on  defendants'  attorney  that  plaintiff  would  move  on  Friday, 
the  ^sixteenth  day  of  that  month,  for  an  order  ^'relieving  him 
from  the  order  for  judgment  heretofore  entered  in  said  action 
on  or  about  the  twenty-ninth  day  of  January,  1880,  and  the 
judgment  heretofore  rendered  in  favor  of  said  defendant 
Neumann,  and  against  said  plaintiff,  and  setting  the  same  aside 
on  the  groxmd  that  the  same  were  taken  and  had  against  the 
plaintiff  through  his  mistake,  and  also  through  his  inadver- 
tence and  surprise,  and  his  excusable  neglect;  and  also  for 
an  order  herein,  allowing  the  plaintiff  to  make  and  file  herein 
an  amended  complaint,  on  the  ^ound  of  mistake  and  inad- 
vertence on  the  part  of  said  plaintiff." 

It  was  claimed  that  there  was  a  mistake  in  drawing  the 
note,  to  secure  which  the  mortgage  was  given,  inasmuch  as 
by  the  terms  of  the  note,  it  was  provided  that  the  same  should 
draw  interest  at  the  rate  of  eight  per  cent,  per  annum  until 
paid,  ''and  if  not  so  paid,  then  the  interest  to  be  added  to 
and  become  a  part  of  the  principal  sum,  and  thereafter  bear 
a  like  interest.  The  note  was  dated  January  17,  1878,  and 
was  payable  five  years  after  date.  The  claim  on  behalf  of 
plaintiff  is  that  tiie  mistake  consisted  in  leaving  out  of  the 
note  the  words:  ''the  interest  payable  in  advance." 

On  the  affidavits  filed  in  the  case  the  Court  below  set  aside 
the  final  judgment  on  the  demurrer,  and  allowed  the  plain- 
tiff to  file  an  amended  complaint.  From  this  order,  made 
after  final  judgment,  this  appeal  is  taken. 

It  is  unnecessary  for  us  to  determine  in  the  present  case, 
whether  such  practice  is  to  be  sanctioned  in  any  case,  bat  as- 
suming that  tne  Court  may,  in  a  proper  case,  grant  relief 
against  a  final  judgment  on  demurrer,  the  circumstances  at- 
tending the  case  in  hand  did  not  justify  such  action. 

The  mistake  complained  of  was  apparent  on  the  face  of  the 
note,  and  was  as  clear  on  the  da^p'  the  note  was  executed,  and 
at  all  other  times  thereafter,  as  it  was  when  application  was 
made  for  leave  to  file  the  amended  complaint.  But,  in  ad- 
dition to  this,  it  appears  from  the  affidavit  of  the  plaintiff 
himself,  made  on  the  hearing  of  the  motion,  that  plaintiff 
was  informed  of  the  mistake,  and  had  his  attention  called 
thereto /our  moTiths  before  the  commencement  of  the  action. 

We  think  that  the  plaintiff  failed  to  make  out  such  a  case 
of  mistake,  surprise,  or  excusable  neglect,  as  justified  tiie 
Court  below  in  setting  aside  the  final  judgment  on  demurrer. 
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and  the  order  to  that  effect,  as  well  as  the  order  granting 
plaintiff  leave  to  file  an  amended  complaint  is  reversed. 
We  concur:    Myrick,  J.,  Sharpstein,  J. 


In  Bane. 

[Filed  April  4,  1882.] 

No.  10.718. 

PEOPLE,  Respondent,  vs.  DE  CLEER,  Appellant. 

AMULJTVt  WITH  Imtkmt  TO  Knji— ImDionuNT.  The  indictment  charged  de- 
fendant with  the  crime  of  felony  committed  as  follows:  '*The  said 
Francis  De  Gleer  on,  etc^  at,  etc.,  onlawfolly,  feloniously,  and  with 
malice  aforethonght,  with  a  deadly  weapon,  namely  a  pistol,  upon  ^e 
body  of  one  Victoria  De  Gleer,  alias,  etc.,  in  the  place  then  and  there 
being,  did  make  an  assault,  and  her,  the  said  Victoria  De  Gleer,  alias, 
etc.,  did  then  and  there  shoot  and  wound,  with  the  unlawful  and  felon- 
ious intent  then  and  there,  and  thereby,  her,  the  said  Victoira  De  Gleer, 
iJias,  etc.,  wilfully  and  of  his  malice  aforethought,  to  kill  and  mur- 
der, contnry,  etc."  Meld,  all  the  averments  essential  to  a  charge  of 
assault  with  intent  to  murder  were  contained  in  the  indictment. 

Id. — Vsu>ioT.  Upon  a  charge  of  assault  with  intent  to  murder,  a  verdict, 
"Guilty  as  charged  in  the  indictment,"  is  sufficiently  certain. 

InxBTTonoMB.  The  Gourt  is  not  required  to  state  the  law  to  the  jury  more 
than  once. 

TRavm — ^AuAs — ^EvzDKNCB — Vasiamgb.  The  party  upon  whom  the  assault  was 
made  was  described  by  several  aliases.  The  evidence  showed  that  one 
of  the  names  given  her  in  the  indictment  was  her  true  name.  Heldf 
sufficient. 

LnymiTT — ^Fi«sa.  "  There  was  nothing  in  the  evidence  to  sustain  the  plea 
of  insanity,  and  it  would  have  been  a  mockery  of  justice  if  the  jury 
had  acquitted  the  defendant  on  that  ground.  It  was  a  plea  set  up  in 
the  absence  of  all  matter  tending  to  i^ow  an  excuse  or  justification  for 
the  attemped  murder,  and  such  pleas  are  not  to  be  encouraged  in 
Oourts  of  justice." 

Appeal  from  Superior  Court,  San  Francisco. 

X.  Quint,  for  appellant. 
AUarney-General  Hart,  for  respondent. 

MoBBiBONy  C.  3.,  delivered  the  opinion  of  the  Gourt. 

1.  The  demurrer  to  the  indictment  was  properly  over- 
ruled, as  it  contained  all  the  averments  essential  to  a  charge 
of  assault  with  intent  to  murder.  ( Wharton's  Precedents  of 
Indictments  and  Pleas,  242.) 

2.  The  party  upon  whom  the  assault  was  made  was  de- 
scribed by  several  aliases,  and  the  evidence  shows  that  one 
of  the  names  given  her  in  the  indictment  was  her  true  name. 

3.  The  verdict,  ''Gtiilty  as  charged  in  the  indictment/* 
was  sufficiently  certain,  and  was  good  in  law.  (People  vs. 
OSbert;  opinion  filed  February  28,  1882.) 
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4.  The  charge  to  the  jUry  was  unobjectionable,  ia  view  of 
all  the  evidence  in  the  case.  There  was  nothing  in  the  evi- 
dence to  sustain  the  plea  of  insanity,  and  it  would  have  been 
a  mockery  of  justice  if  the  jury  had  ac<][uitted  the  defendant 
on  that  ground.  It  was  a  plea  set  up  in  the  absence  of  all 
matter  tending  to  show  an  excuse  or  justification  for  the  at- 
tempted murder,  and  such  pleas  are  not  to  be  encouraged  in 
Courts  of  justice. 

6.  There  was  no  error  in  the  refusal  to  give  instructions 
asked  by  the  defendant,  as  all  the  points  contained  in  them, 
proper  to  be  given  to  the  jury,  were  embraced  in  the  charge 
of  the  Court.  The  Court  is  not  required  to  state  the  law  to 
the  jury  more  than  once. 

There  is  no  substantial  error  aj^parent  in  the  record. 

The  judgment  and  order  are  therefore  affirmed. 

I  concur:    Myrick,  J. 

I  concur  in  the  judgment:    McKinstry,  J. 

We  also  concur  in  me  judgment:    Boss,  J.,  McKee,  J. 


In  Bank. 

[Filed  April  4,  1882.] 

No.  8238. 

MoCOPPIN,  Bespondent, 

vs. 

MECABTNET  et  al.,  Appellants. 

MoBTOi^ax — ^Ybbted  B;oht  —  Gonbtttution.  Action  to  cancel  a  tax-Bale 
certificate.  On  the  firBt  Monday  in  March,  1880,  there  appeared  on 
the  records  a  mortgage  against  the  premises.  More  than  a  year  prior 
thereto  the  debt  was  paid  and  the  premises  released  from  the  lien, 
but  the  release  was  not  recorded.  For  the  fiscal  year  1880-1881,  the 
mortgage  was  assessed  to  ^e  mortgagee  and.  the  amount  deducted 
from  the  assessment  of  the  premises.  The  taxes  remaining  unpaid, 
the  premises  were  sold  at  tax  sale  to  defendant  Meoartney.  Held: 
As  to  taxation  of  mortgages,  the  Constitution  of  1879  is  not  simply 
prospective.  A  mortgagee,  prior  to  the  adoption  of  such  Constitution, 
did  not  have  a  vested  right  of  exemption  from  taxation  which  extended 
beyond  the  Ufe  of  the  former  Constitution. 

Id. — CoNTBi^OT — Id.  If  he  had  a  contract  with  his  mortf(agor  by  which  the 
latter  agreed  to  pay  all  taxe^,  a  change  in  the  law  which  imposed  the 
duty  upon  him  to  pay  the  tax  on  the  mortgage  interest  in  the  first 
instance  would  not  violate  the  obligation  of  the  contract.  He  might 
still  enforce  his  contract  against  the  mortgagor. 

Id. — AssESSMXKT — Mistake.  If,  by  mistake,  a  mortgage  which  has  been 
paid  off  shall  be  •assessed,  by  operation  of  law,  the  tax  on  the  mortga- 
gee's interest  is  valid  only  against  the  real  estate,  and  payable  by  tlie 
owner  of  the  land,  whose  estate  has  been  enlarged  by  the  release  of 
the  mortgage  lien.   (Pol.  Code,  3678.)  Such  system  is  constitutional. 
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Appeal  from  Superior  Court,  San  Francisco. 

Mecartney^  Pringle,  and  Brandon,  for  appellants. 
Van  Ness,  for  respondent. 

By  the  Coubt,  (MoKee,  J.,  dissenting): 

It  is  m^ed  by  respondent  that  the  assessment  of  the 
mortgage  interest  was  void,  because  the  mortgage  was  exe- 
cuted in  1872,  and  the  Constitution  operates  prospectively, 
authorizing  only  the  taxation  of  mortgages  created  subse- 
qoent  to  ite  adoption.  But  a  mortgageerpnor  to  the  adoption 
of  the  new  Constitution,  did  not  have  a  vested  right  of  ex- 
emption from  taxation  which  extended  beyond  the  life  of  the 
former  Constitution.  Even  if  he  had  a  contract  with  his 
mortgagor  by  which  the  latter  agreed  to  pay  all  taxes,  a 
change  in  the  law  which  imposed  the  dufr^  ui>on  him  to  pay 
the  tax  on  the  mortgage  interest  in  the  mrst  instance,  would 
not  violate  the  obligation  of  the  contract.  Mortgagee  mi^ht 
still  enforce  his  contract  against  mortgagor.  His  relation 
to  the  debtor  would  not  be  cnanged,  but  only  his  relation  to 
the  State.  The  plain  intent  of  the  new  Constitution  is  to 
subject  to  taxation  classes  of  property  previously  exempt. 
That  one  of  the  new  classes  consists  of  credits,  secured  or 
unsecured,  no  more  violates  any  contract  or  vested  right  of 
the  creditor,  than  would  a  provision  by  which,  for  the  first 
time,  the  owner  of  any  tangible  property  should  be  taxed 
upon  its  value. 

It  is  further  urged  that  the  tax  upon  the  mortgage 
interest  in  the  land  is  void,  because  the  mortgage  debt  had 
been  paid  and  the  Uen  released.  But  Section  3678  of  the 
Political  Code  provides:  "  Any  assessment  on  a  mortgage 
or  deed  of  trust,  which  has  been  erroneously  taxed  to  the 
mortgagee  or  the  party  loaning  the  money,  when  the  same 
has  been  paid  or  satisfied  prior  to  the  first  Monday  in 
March,  shall  be  valid  only  as  against  the  real  estate  from  the 
assessment  on  which  a  deduction  has  previously  been  made." 
The  real  estate 'is  appraised  at  its  just  valuation.  An  ex- 
isting mortgage  is  deemed  an  interest  in  the  real  estate,  and 
its  value  is  assessed  to  the  mortgagee  or  his  assignee;  the 
balance  of  value  being  assessed  to  the  owner  of  the  land. 
If,  however,  by  mistake  a  mortgage  which  had  been  paid  off 
shall  be  assessed,  then,  by  operation  of  law,  the  tax  on  the 
morigagee's  interest  is  valid  only  against  the  real  estate,  and 

Cyahle  by  the  owner  of  the  land,  whose  estate  has  been  en- 
rged  by  tiie  release  of  the  mortgage  lien.     Such  is  the 
system,  in  which  we  see  nothing  in  conflict  with  any  pro- 
vision of  the  Constitution. 
Judgment  reversed. 
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[FUed  April  5,  1882.] 

No.  7107. 

CUMMINGS,  Respondent,  vs.  DUDLEY,  Appellamt. 

Bal.1 — Plkadino— ViiiANos  —  CaATTEi.8.  Ths  compUint  contained  two 
oouDtB.  The  first  alleged  that  oq  or  aboat  the  elerenth  of  October, 
1B7S,  the  plaJDtifT  aold  and  delivered  to  the  defeodaDts  a  certain  hoise 
for  the  sum  of  $1,500  in  gold  coin,  which  sum  the  deleQdants  ptom- 
issd  to  pay  plaintiff  therefor,  bat  have  failed  to  pa;  any  part  thereof 
eioept  the  earn  ol  (100,  which  they  paid  on  acconnt.  The  second 
count  alleged  that  on  tlie  said  eleventh  day  of  October,  the  defundanU 
were  indebted  to  the  plaintiff  in  the  snm  of  il.SOO  on  account  of  said 
horse  delivered  to  defendants  at  their  reqnest,  which  horse,  it  via 
averred,  was  reasonably  worth  that  sum,  and  no  part  of  which  has 
been  paid  except  the  anm  ol  $100.  The  tiroof  on  the  part  of  the 
plaintiff  was  to  the  eSfect  that  defendant  refused  to  give  him  $1,500 
in  money  for  the  horse,  bat  agreed  to  give  him  $7511  in  money  and 
-  $750  in  horses  to  be  appraised  in  a  cettaiuway;  and  that  the  plaintiff 
Bold  and  delivered  the  horse  to  the  defendants  on  those  terms.  By 
the  contract  of  sale  DO  time  was  fixed  for  the  payment  of  the  $750  in 
money  or  the  delivery  of  the  horses. 
Plaintiff  bad  judgment  for  $1,400.  Ildd,  neither  connt  stated  the  contract 
between  the  parties,  for  it  was  not  true,  as  slated  in  the  first  count, 
that  the  plaintiff  sold  and  delivered  to  the  defendants  the  horse  for 
the  sum  of  fifteen  hundred  dollars  in  gold  miii,  nor  was  it  tme.  as 
stated  in  the  second  connt,  that  at  the  time  of  the  sale,  the  defendants 
were  indebted  to  the  plaintiff  on  account  of  the  sale  and  deliver;  of 
the  horse  in  the  sum  of  fifteen  hnndred  dollars.  Plaintiff  onghl  to 
have  counted  on  the  agreement  to  deliver  the  horses  ae  well  as  the 
agreement  to  pay  the  money. 

In.  In  such  case  the  complaint  must  aver  what  the  contract  was,  and  if  it 
appears  that  a  defendant  had  not  exercised  his  option  to  pay  the  debt 
in  specitic  chattels  within  the  time  stated,  the  law  will  hold  him 
from  that  time  forth  bound  to  pay  in  money. 

CoHTBACT— Optios— DiMiOKB,  Where,  according  to  the  agreement  of  the 
parties,  the  promisor  is  to  dfliver  specific  property  at  all  events  with- 
out any  option  on  his  part,  and  be  fails  to  carry  out  his  part,  he 
Is  liable  in  damages  tor  the  value  of  the  property. 

Id. — FcBTHEB.  The  amount  filed  in  the  agreement  of  sale,  in  lieu  ol  which 
the  horses  were  to  be  delivered,  would  be  treated  as  liquidated  damages, 
inaamnch  as  no  timo  was  fixed  for  the  delivery  of  the  horses, 
and  no  specific  boraes  agreed  on.  But  Held,  the  Court  would  afGrm 
the  judgiueut  and  order  of  the  Court  below,  because  the  proof  ou  the 
part  of  the  plaintiff  as  to  the  contract  was  not  objected  to  as  inadmissi- 
ble under  the  pleadings  nor  on  any  other  ground,  and  because,  friiia 
the  case  as  made  by  the  plaintiff,  and  sustained  by  the  jury  and  the 
Court  below,  the  judgment  was  for  the  right  amount. 

Appeal  from  Superior  Court,  San  Joaquin  County. 
Tkrry  (t  McKinne,  for  appellants. 
Gtdpin  d  McStay,  tor  respondent*. 
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Boss,  J.,  delivered  the  opinion  of  the  Gonrt: 

The  complaint  contains  two  connts :  The  first  alleges  that 
on  or  about  the  eleventh  of  October,  1878^  at  the  county  of 
Stanislaus,  the  plaintiff  sold  and  delivered  to  the  defendants 
a  certain  horse  for  the  sum  of  fifteen  hxmdred  dollars  in  gold 
coin,  T^hich  snm  the  defendants  promised  to  pay  plaintiff 
therefor,  but  have  failed  to  pav  any  part  thereof  except  the 
sum  of  one  hundred  dollars,  which  they  paid  on  account. 

The  second  count  alleges  that  on  the  said  eleventh  day  of 
October  the  defendants  were  indebted  to  the  plaintiff  in  the 
sum  of  fifteen  hundred  dollars  on  account  of  the  said  horse 
delivered  to  defendants  at  their  request,  which  horse,  it  is 
averred,  was  reasonably  worth  that  sum,  and  no  part  of 
nrhich  has  been  paid,  except  the  sum  of  one  hundred  aoUars. 

The  proof  on  the  part  of  the  plaintiff  is  to  the  effect  that 
defendants  refused  to  give  him  11,600  in  money  for  the 
horse,  but  agreed  to  give  him  1750  in  money  and  $750  in 
horses,  to  be  appraised  in  a  certain  way;  and  that  the 
plaintiff  sold  and  delivered  the  horse  to  the  defendants  on 
those  terms.  By  the  contract  of  sale  no  time  was  fixed  for 
the  payment  of  the  $760  in  money  or  the  delivery  of  the 
horses. 

From  this  statement  it  is  obvious  that  neither  count  of  the 
complaint  stated  the  contract;  for  it  is  not  true,  as  stated  in 
the  first  count,  that  the  plaintiff  sold  and  delivered  to  the  de- 
fendants the  horse  for  uie  sum  of  fifteen  hundred  dollars  in 
gold  coin,  nor  is  it  true,  as  stated  in  the  second  count,  that  at 
the  time  of  the  sale,  to  wit,  October  11,  1878,  the  defend- 
ants were  indebted  to  the  plaintiff  on  account  of  the  sale  and 
delivery  of  the  horse  in  the  sum  of  fifteen  hundred  dollars. 
The  learned  counsel  for  the  respondent  has  referred  us  to  a 
number  of  cases,  and  we  have  found  numerous  others,  in 
which  actions  have  been  maintained  for  money  on  notes 
giving  to  the  promisor  the' option  to  pay  in  specific  chattels 
and  where  he  has  neglected  to  exercise  the  option.  But  in 
those  cases  the  declaration  averred  what  the  contract  was. 
Thus,  Plowman  vs.  Riddle^  7  Ala.  775,  was  an  action  in  which 
the  plaintiff  dechired  on  a  promissory  note  for  three  hundred 
dollars,  which  contained  a  provision  that  the  payors  might 
discharge  it  in  good  leather,  of  certain  specified  kinds  and  at 
certain  rates,  and  the  Court  very  properly  held  that  the  privi- 
lege was  for  the  benefit  of  the  payors,  and  that  it  was  their 
dui^,  if  they  elected  to  deliver  the  leather  in  discharge  of 
their  contract,  to  give  notice  to  the  plaintiff  of  their  readi- 
ness and  willingness  so  to  do.  Having  failed  in  that  duty, 
the  contract  to  pay  the  money  became  absolute. 
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In  Stewart  vs.  Donndly,  4  Yerger,  177,  the  note  was  for 
$8,899.02,  payable  November  1,  1824,  and  contained  a  pro- 
TiaioD  that  it  might  be  discharged  in  salt.  The  Coart 
properly  held  that  payment  in  salt  not  having  been  made  bj 
&e  day,  the  privilege  was  forfeited,  and  the  plaintiff  was  not 
boond  afterwards  to  receive  the  salt. 

Townaend  vs.  WeUa,  3  Day,  327,  was  an  action  on  a  note 
for  eighty  dollars,  to  be  paid  in  good  West  India  mm,  sngar, 
or  molasses,  at  the  election  of  the  payee,  within  eight, 
days  after  date.  It  was  held  to  be  annecessar^  to  aver  that 
the  payee  had  made  his  election  and  given  notice  thereof  to 
the  payor,  as  the  latter  was  bonnd,  at  all  events,  to  make 
payment  within  eight  days,  in  one  of  the  articles  specified, 
and  that  failing  to  do  so,  the  contract  to  pay  the  money  be- 
came absolnte. 

In  fftfey  vs.  Shoemak,  2  Green  (Iowa),  205,  the  note  was 
made  payable  one  day  after  date  in  flour.  It  was  held  that 
when  dae,  the  note  became  to  the  holder  the  same  as  a  cash 
note,  and  that  a  demand  of  the  flonr  was  not  necessary  to 
enable  the  holder  to  recover. 

In  Church  vs.  Feterow,  2  Penn.  301,  it  was  held  that  when 
a  note  is  given  for  the  payment  of  a  certain  sum,  in  fttmiture 
or  other  specific  articles  within  a  stated  time,  the  payor  has 
an  election  to  satisfy  the  note  in  snoh  spf^cifie  articles  or  ia 
money,  until  the  time  of  payment,  but  after  that  day  ia  past, 
his  election  is  gone,  and  the  payee's  right  to  demand  money 
becomes  absolute.  So,  also,  was  it  held  in  Vanhooser  vs. 
Logan,  3  Scam.  388,  where  the  note  was  for  $300.60,  payable 
in  cattie  at  a  certain  day. 

Fleming  vs.  Potter,  7  Watts,  380,  was  a  snit  on  a  note  by 
which  the  defendants  promised  to  pay  $40  in  castings  or 
ploughs  at  their  furnace,  by  a  certain  date.  It  was  held  that 
to  defeat  the  plaintiff's  action,  the  defendants  should  have 
shown  a  readiness  to  deliver  the  articles,  otherwise  plaintifF 
rightly  recovered  the  money. 

The  other  cases  cited  by  counsel  are  similar.  In  all  of 
them  the  complaint  set  out  what  the  contract  was.  and  inas- 
mnph  as  it  was'  made  to  appear  that  the  respective  defend- 
ants had  not  exercised  their  option  to  pay  in  the  specific 
chattels  within  the  time  stated,  the  law  rightly  held  them 
frodi  that  time  forth  bound  to  pay  the  money. 

To  the  same  effect  are  a  number  of  other  cases  cited  bj 
Mr.  Freeman  in  a  note  to  the  case  of  Roberts  vs.  BeaUy,  21 
American  Decisions,  p.  424. 

On  the  other  hand,  where,  according  to  the  agreemrat  of 
the  parties  the  promisor  is  to  deliver  the  specific  property  at 
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all  6Tent8,  without  any  option  on  his  part,  and  he  fails  to 
oariy  out  the  oontraet,  we  understand  the  correct  rule  to  be 
that  he  is  liable  in  damages  .for  the  value  of  the  property. 
(3  Pars.  Con.  215;  Finney  vs.  Oleason,  5  Wend.  333.) 

In  the  case  before  us  it  appears  from  the  plaintiff's  own 
proof  that  the  defendants  were  unwilling  to  pay  fifteen 
nundred  dollars  in  n^oney  for  the  horse,  and  that  it  was  the 
distinct  agreement  of  both  parties  that  one-half  of  the  pur- 
chase price  was  to  be  paid  m  horses.  We  therefore  adhere 
to  the  views  expressed  when  this  case  was  before  Depart- 
ment One  of  this  Oourt,  to  the  effect  that  the  plaintiff  ought 
to  have  counted  on  the  agreement  to  deliver  the  horses, 
as  weU  as  the  agreement  to  pay  the  money.  The  amount  fi^ed 
in  the  agreement  of  sale  in  lieu  of  which  the  horses  were  to 
be  delivered  would  be  treated  as  liquidated  damages,  inasmuch 
as  no  time  was  fixed  for  the  delivery  of  the  horses,  and  no 
specified  horses  agreed  on. 

But  while  we  hold  to  the  views  above  expressed,  we  will 
affirm  the  judgment  and  order  of  the  Court  below,  because 
the  proof  on  the  part  of  the  plaintiff  as  to  the  contract  was  not 
objected  to  as  inadmissible  under  the  pleadings  nor  on  any 
other  ground,  and  because  from  the  case  as  made  by  the 
plaintiff  and  sustained  by  the  jury  and  the  Court  below,  the 
Judgment  is  for  the  right  amount. 

Judgment  and  order  affirmed. 

We  concur:    McKinstry,  J.,  Thornton,  J.,  Myrick,  J. 


Depabtment  No.  1. 


[Filed  April  1,  1882.] 

No.  7100. 

DXJRKIN,  Appellant,  vs.  BURR  et  al.,  Respondents. 

Tbubt  Died — Fobeclosubb.  A  deed  of  trust  does  not  require  a  foreclosure 
— dtiDg  Grant  vs.  Burr,  54  Gal.  298,  and  Bateman  vs.  Burr^  7  Pao. 
0.  L.  J.  274,     ^ 

Appeal  from  Fourth  District  Oourt,  San  Francisco. 

Mch.  MuUany,  for  appellant. 
A.  N.  Drcwny  lot  respondents. 

By  the  CJoubt  : 

On  the  authority  of  Orant  vs.  Burr,  54  Gal.  298,  and 
BcUeman  vs.  Burr,  7  Pac.  0.  L.  J.  274,  the  order  is  affirmed. 
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New  Law  FablicatioDS. 


8u>an'b    Leo&l    and  FiH&ncuL    Beqisteb,  published    quarterly: 
W.  H.  Sloan,  Cincinnati. 

This  publication  is  now  in  its  tentb  Tolume.  The  April 
number  contains  twenty-six  important  decisions  from  State 
Supreme  Courts,  a  Teiy  complete  list  of  foreign,  national,  and 
State  banks  and  attorneys,  and  a  summary  of  the  collection  Ittws 
of  the  Various  States  and  Territories,  and  of  the  Province .  of 
Canada,  thus  combining  in  one  publication  a  law  journal  and  a 
GoUection  hand-book. 


Abstracts  of  Becent  Decisions. 


LaoTATiOMB,  Statute  of — Dehams — Note.  The  statute  begins 
to  run  on  a  note  payable  on  demand  from  ita  date,  and  no  de- 
mand is  necessary  before  suit.  (Andreas'  Appeal;  Milne's  Ap- 
peal, Sup.  Court  of  Penn.  39  Leg.  Intel.  118.) 


NEauoBNCE — An  Ulteiiatk  Fact  to  be  Plbided,  "Negligence 
is  the  ultimate  fa^i  to  be  pleaded,  and  it  forms  part  of  the  acl 
from  which  an  injury  arises,  or  by  which  contributory  negligence 
is  made  out.  It  is  the  absence  of  care  in  the  performance  of  an 
act,  and  is  not  merely  the  result  of  such  absence,  but  the  absence 
itself,  and  it  is  not,  therefore,  a  mere  conclusion  of  law,  and  may 
be  pleaded  generally."  (£.  njid  Jf.  B.  R.  vs.  Wolfe,  Court  of 
App.  of  Ky.,  3  Ky.  L.  Rep.  576.) 


LEADING  ARTICLES   ON  IMPORTANT  SUBJECTS. 

Equitable  Liens  upon  Personal  Property,  6  Va.  L.  J.  68. 

As  to  Impairing  the  Obligation  of  a  Contract,  id.  129. 

Some  Features  of  Maritime  Liens,  16  Am.  L.  Rev.  193. 

Objections  to  Grand  Jurors,  id.  211. 

Mechanics'  Liens  on  Personal  Property,  id.  151,  209. 

Of  the  Plea  Making  Corporate  Contracts,  16  West.  Jur.  57. 

Burden  of  Proof  of  Negative,  25  Alb.  L.  J.  124. 

Decoys,  id.  184. 

Constructive  Self-Defense,  186. 

Use  of  Family  Names  in  Business,  id.  203. 

Severability  of  Insuranea,  id.  224. 

Contempt  (Note  by  Robert  Desty),  10  Fed.  Rep.  629 
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.  INSTRUCTIONS  IN  CRIMINAL  CASES. 


The  Califomia  Supreme  Court  held,  in  People  vs.  Mortier,  8 
Pac.  C.  L.  J.  142,  that  it  was  not  error  for  the  Judge  to  read  to 
the  joiy,  as  a  part  of  his  charge,  certain  sections  from  the  Penal 
Code.    The  record  showed  simply,  that  certain  sections,  giving 
their  numbers,  were  read  to  the  jury.     From  this  decision  three 
Justices  out  of  the  seven  dissented,  basing  their  opinion  upon 
Section  1098  of  the  Penal  Code,  which  provides  that  ^' if  the 
charge  he  not  given  in  vyriiing,  it  must  be  taken  down  by  the 
phonographic  reporter."     The  record  showed  that  the  contents 
of  these  sections  were  neither  given  in  writing  or  taken  down 
by  the  phonographic  reporter.     This  case  was  affirmed  in  People 
vs.  Brown,  8  Pac.  C.  L.  J.  951.    The  Supreme  Court  of  flie 
United  States  has  lately  been  called  on  to  construe  a  similai 
statute  in  a  case  brought  up  from  Utah.     {Hopt  vs.  People^  14 
Cent.  L.  J.  269.)    The  Utah  statute  required  the  charge  to  the 
jmy  to  be  reduced  to  writing,  and  the  bill  of  exceptions  showed 
that  the  Judge,  vnthout  defendant's  consent,  read  from  a  printed 
book  an  instruction  that  was  not  reduced  to  writing,  nor  filed 
with  the  other  instructions  in  the  case,  but  was  referred  to  in 
writing  in  these  words  only:    "Follow  this  from  magazine, 
American  Law  Register,  July,  1868,  page  559."    The  Court 
reversed  the  judgment  for  this,  and  said:    "  This  was  a  clear 
disregard  of  the  provisions  of  the  statute.     The  instruction  was 
not  reduced  to  writing,  filed,  and  made  part  of  the  record,  as 
the  statute  required.     If  the  book  was  not  given  to  the  jury 
when  they  retired  for  deliberation,  they  did  not  have  with  them 
the  whole  of  the  instructions  of  the  Judge,  as  the  statute  con- 
templated.    If  they  were  permitted  to  tak^  the  book  with  them, 
without  the  consent  of  the  defendant's  counsel,  that  would  of 
itself  be  ground  of  exception." 

This  conflict  of  opinion  between  the  Federal  Supreme  Court 
and  the  Califomia  Supreme  Court  ^though  not  in  a  matter  re- 
viewable by  the  former),  and  the  tact  that  the  State  Court 
reached  its  conclusion  by  a  bare  majority,  ought  to  admit  of  a 
reconsideration  of  this  question  in  thii^  State. 

While  it  is  true  that  it  is  important  to  have  these  questions  of 
fact  settled,  especially  in  criminal  cases,  yet  it  is  more  important 
thai  they  be  settled  correctly.  Law  is  a  value  of  right  conduct. 
With  aU  due  deference,  we  submit  that  the  view  taken  in  the 
dissenting  opinion  of  Justices  Sharpstein,  McKee,  and  McEin- 
stry,  and  in  Ihe  unanimous  opinion  of  the  United  States  Supreme 
Court,  is  the  proper  one. 
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Supreme  Court  of  California. 


In  Bane. 

[Filed  AprU  5,  1882.] 

No.  7460. 

HAM,  Bespondeht, 

vs. 

SANTA  BOSA  BANK  ot  ai..  AppELLAirra. 

HoHBSTiu)-  DiCLiBiTiOH — Yu-ni — EsTiiUTB.     A  declaration  ot  boniMtead 

filed  upoif  epeciflcall?  deacribed  property  estimated  at  tS.OOO  in  taIq* 
is  invalid. 
Id. — Id.  Tba  Btatat«  contemplates  the  BslectioD  of  a,  homcHtead  not  eieeed- 
ing  the  value  of  ^5,0(10,  and  provides  no  machinery  for  the  selection 
of  any  homestead  of  greater  value.  Soi  does  it  contemplate  the 
selection  as  a  homestead  of  an  iDterest  in  certain  pFopfirtj,  with  moi« 
in  the  a^^egate,  to  the  exlint  of  $5,000,  It  requires  thai  the  declara- 
tion ahall  contain  "  a  description' '  of  the  property  claimed  aa  a  hnme- 
atead,  and  an  estimate  of  the  value  of  the  property  thus  described.  Il 
is  no  more  or  leaa  competent  to  select  a  oertatn  nnmber  of  acren.  un- 
located,  within  a  larger  tract  epeoifloalty  described,  than  to  a-'lect 
tS.OOO  in  vslae  ont  of  a  tract  epeoiflcally  described,  and  declared  lo  b< 
worth  $8,000.     The  bomtstead  mnst  be  described  and  eslimated. 

Appeal  from  Saperior  Ooutt,  Sonoma  Coauty. 

McGonnelt,  and  Heniey  dc  Hardin,  for  appellants. 
6eo.  A.  Johnson,  for  respondent. 

McRmsTBY,  J.,  delivered  the  opinion  of  the  Oonrt: 

Defendant  Jnilliard  and  wife  filed  a  dedaraiion  of  home- 
'  stead,  in  which  the;  estimated  the  ralae  of  the  property 
claimed  as  a  homestead  at  eight  thonsand  dollars.  Did  the^ 
acqnire  any  homestead  right^j  the  declaration? 

Section  1260  of  the  Civil  Code  provides  that  a  bomeateac 
"may  be  selected  &nd  claimed"  by  the  head  of  a  family  "ol 
not  exceeding  five  thousand  dollars  in  valne."  Sections  126' 
and  1263  provide  the  mode  by  which  a  homestead  "may  b< 
selected."  The  fourth  subdivision  of  the  last  named  sec 
tion  requires  that  the  "declaration  of  homestead,"  to  be  exe 
cnted  and  acknowledged  by  the  claimant,  shall  contain  "ai 
estimate  of  the  actual  cash  value"  of  the  premises  clumet 
as  a  homestead. 

The  statute  contemplates  the  selection  of  a  homestead  do 
exceeding  the  value  of  five  thousand  dollars,  and  provider 
no  machinery  for  the  selection  of  any  homestead  of  greate: 
value.     Nor  does  it  contemplate  the  selection  as  a  homesteac 
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of  an  interest  in  certain  property^  worth  more  in  the  aggre- 
gate,  to  the  extent  of  five  thousand  dollars.  It  requires  Sbat 
the  declaration  shall  contain  ''a  description*'  of  the  property 
claimed  as  a  homestead,  and  an  estimate  of  the  value  of  the 
property  thus  described.  It  is  no  more  or  less  competent 
to  select  a  certain  number  of  acres,  unlocated,  within  a 
larger  tract,  specifically  described,  than  to  select  $5,000  in 
value  out  of  a  tract  snecifically  described,  and  declared  to  be 
worth  $8,000.  The  Mymestead  must  be  described  and  esti- 
mated. Here,  however,  there  was  no  attempt  to  select  as  a 
homestead  five  thousand  dollars'  worth  of  a  property  valued 
at  more  than  that  sum,  but  $8,000  of  real  property,  specifi- 
cally described,  was  selected  and  claimed  under  a  statute 
which  limits  the  selection  to  a  specific  tract  valued  at  $5,000. 

Section  1265  of  the  Civil  Code  reads:  ''From  and  after  the 
declaration  is  filed  for  record,  the  premises  therein  described 
coiistiiute a  homestead"  If  their  declaration  was  valid,  then 
the  defendants,  the  JuiUiards,  had  an  eight  thousand  dollar 
homestead. 

True,  if  after  the  homestead  has  been  selected,  it  shall 
increase  in  value,  the  excess  may  be  reached  by  a  judgment- 
creditor.  Perhaps,  also,  if  the  claimant  has  erroneously 
and  without  any  fraud,  underestimated  the  homestead,  the 
excess  only,  can  be  reached  by  the  creditor.  But  the  sec- 
tions of  the  Code  (C.  C.  1245,  1259,)  under  which  the  judg- 
ment creditor  takes  proceedings,  assume  the  "declaration" 
to  show  the  value  of  the  homestead  not  to  exceed  five 
thousand  dollars.  The  application  for  the  appointment  of 
persons  to  appraise  the  vsuue,  must  state  that  "the  value  of 
the  homestead  exceeds"  (in  the  present)  "the  amount  of  the 
homestead  exemption."  JKespondent  is  driven  to  the  prop-* 
osition  that  the  effect  of  the  declaration  is  to  create  a  "home- 
stead" of  the  value  of  five  thousand  dollars  (undivided) 
within  the  description  of  a  tract  estimated  at  eight  thousand 
dollars — the  extent  and  boundaries  of  the  homestead  to  be 
left  undetermined  until  a  creditor  shall  have  commissioners 
appointed  for  that  purpose. 

To  uphold  such  a  declaration  would  be  to  countenance  an 
evasion  of  the  requirements  of  the  statutory  ^stem — in 
theqiselves  simple  and  easily  complied  with.  The  Code 
compels  a  resort  by  the  creditor  to  the  provisions  with  re- 
spect to  commissioners  of  appraisement,  etc.,  only  when  the 
homestead  has  been  selected  according  to  law,  and  Section 
1263  requires  that  the  selected  homestead  shall  be  specifically 
described  by  metes  and  courses,  or  other  definite  boundaries. 
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and  that  the  value  of  the  homestead  thas  described  shall  be 
estimated — in  no  case  to  exceed  five  thousand  dollars. 

Judgment  reversed  And  cause  remanded. 

We  concur:    Boss,  J.,  Sharpstein,  J.,  Myrick,  J.,  Morri- 
son, G.  J. 

dibsenhnh  opinions, 

I  dissent.  A  homestead  consists  of  the  dwelling  honse  in 
which  the  claimant  resides  and  the  land  on  which  the  same  is 
situated,  selected  as  provided  by  law,  (Sec.  1237  C.  C; 
Oregg  vs.  Boatwkk,  33  Cal.  220;  JEala/e  of  Delaney,  37  Cal. 
176.)  It  is  selected  according  to  law  whenever  the  claimant 
executes  and  acknowledges,  as  a  grant  of  real  estate  is  re- 
quired bj  law  to  be  acknowledged,  and  files  for  record,  a  dec- 
laration containing  s  statement,  showing  (1)  that  the  person 
making  it  is  the  head  of  a  familv;  (2)  that  he  is  residing  on 
premises  and  claims  them  as  a  homestead;  (3)  a  description 
of  the  premises;  and  (4)  an  estimate  of  their  cash  value. 
From  and  after  the  filing  for  record  of  such  a  "declaration" 
the  premises  described  in  it  become  the  homestead  of  tbe 
claimant,  and  the  record  of  the  declaration  operates  as  notice 
of  the  selection  to  all  the  world.  (Title  V,  Chap.  II,  C.  C.) 
In  the  selection  of  a  homestead  there  is  no  statutory  limita- 
tions as  to  quantity  or  value.  The  law  simply  requires  that 
the  premises  selected  for  that  purpose  shall  be  described, 
and  that  the  value  of  the  premises  shall  be  estimated.  To 
estimate  is  to  judge  and  form  an  opinion  of  the  value  of  a 
thing  witliout  actually  measuring  or  weighing — to  compute 
or  rate. 

The  claimant,  as  head  of  a  family,  in  the  case  in  hand, 
strictly  complied  with  the  law  in  the  selection  of  the  home- 
stead m  controversy.  He  did  all  that  the  law  required  should 
be  done  to  indicate  his  selection.  Having  shown  residenoe 
on  premises  properly  described,  and  selected  according  to 
law,  what  more  could  he  do  ?  He  has  done  every  act  pre- 
scribed by  the  law  to  vest  in  him  a  right  to  a  certain  estate 
in  his  own  property,  and  where  that  is  the  case,  how  can  it 
be  that  the  acts  required  by  law  are,  wheu  performed  ac- 
cording to  law,  invalid  or  void? 

It  is  said  that  Section  1260  of  Title  V,  C.  C,  declares  that 
a  head  of  a  familv  is  only  entitled  to  select  and  claim  a  home- 
stead not  exceeding  in  value  five  thousand  dollars.  But 
that  does  not  invalidate  a  selection  made  according  to  law. 
As  already  shown,  a  specific  value  of  premises  selected  for  a 
homestead  is  not  necessary  to  the  selection.  Pretnisea  of 
greater  or  less   value   than  five   thousand   dollars  may    be 
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geJected  for  the  purpose,  otherwise  not  a  single  lot  of  land 
exceeding  in  value  that  amount  in  a  city  or  town  could  be 
selected  at  ail.  But  that  would  defeat  the  beneficent  object 
of  the  framers  of  the  Constitution,  as  expressed  in  Section 
15,  Article  XI,  which  provides  that  the  Legislature  shaU 
protect  by  law  from  forced  sale  a  cei^tain  portion  of  tlie  home- 
stead and  other  property  of  all  heads  of  families.  To  carry 
oat  that  provision  of  the  Constitution  the  homestead  law  was 
passed,  and  in  reading  Section  1260  in  connection  with  the 
other  provisions  of  the  law,  the  object  of  the  section  would 
seem  to  be  to  protect  from  forced  sale  a  certain  portion  of  the 
homestead  premises  which  has  been  selected  according  to 
law.  Exemption,  not  selection,  was  therefore  the  object  of 
Section  1260  of  the  Civil  Code.  The  entire  property  of 
premises  selected  as  a  homestead  belongs  to  the  owner,  and 
18  all  subject  to  the  claims  of  his  creditors,  except  such  of  it 
as  majr  be  exempted  by  law.  Selection  and  exemption  are 
therefore  two  different  things.  (Sub.  3,  Sec.  1246,  C.  C.) 
Exemption  is  not  an  attribute  of  the  homestead,  it  is  only  an 
incident.  As  in  the  case  in  hand,  the  homestead  premises 
may  exceed  the  value  of  the  exemption,  but  that  excess  does 
not  invalidate  the  selection.  The  excess,  although  used  in 
fact  as  homestead,  is  subject  to  the  claim  of  creditors,  and 
the  law  has  provided  an  ample  remedy  for  enforcing  them 
against  it.     (Sees.  1245,  1259.  C.  C.) 

In  its  inception  then  or  afterward,  the  substance  of  a 
homestead  is  a  parcel  of  land  on  which  the  family  reside.  It 
is  constituted  by  the  attributes  of  residence  and  selection 
according  to  law.  When  these  things  exist  so  as  to  express 
its  essence,  the  homestead  becomes  an  estate  in  the  premises 
selected  exempted  by  law  from  forced  sale.  The  premises 
may  be  of  greater  or  less  value  than  the  interest  in  them 
exempted  by  law.  If  less  it  may  increase;  but  increase  in 
value  over  the  exemption  only  works  diminution  in  quantity 
of  the  homestead.  The  excess  in  value,  though  it  may  be 
homestead  in  fact,  is  not  the  interest  in  the  premises  which 
is  exempted  from  execution.  It  is,  as  part  of  the  homestead, 
subject  to  the  jus  disponendi  of  the  owner  and  the  claims  of 
his  creditors.  And  where  the  excess  is  shown  by  the  estima- 
tion of  value  at  the  time  of  the  selection,  or  by  the  increase 
of  value  after  selection,  I  can  see  no  evasion  of  statutory  re- 
quirements. In  either  case  the  rights  of  creditors  are  se- 
cured, and  the  rights  of  no  one  are  interfered  with. 

I  think  the  judgment  of  the  Court  below  should  be  affirmed. 

MoEee,  J. 
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ment  of  the  Court  below  in  this  case  should  be  affirmed.  I 
admit  that  anything  done  in  violation  of  a  statute  is  a  nnllity, 
but  I  see  notniug  so  dono  in  this  case.  Whatever  is  done  in 
accordance  with  law,  is  protected  by  all  tha  power  of  the 
law — has  all  the  force  the  law  can  give  it,  and.  certaialy  is 
not  null. 

The  statute  sets  forth  particularly  what  a  declaration  ol 
homestead  shall  contain.  The  constituent  parts  of  the 
declaratiou  required  by  Section  1263  of  tha  C.  C,  are  set 
forth  in  the  opiuion  of  Justice  McKee  and  need  not  be  re- 
peated here.  The  fourth  constituent  part  is  "an  estimate 
of  the  cash  value."  It  is  just  to  infer  tnat  this  reqairement 
was  of  a  true  estimate — not  a  false  one.  It  was  not  required 
to  be  under  oath,  and  by  making  a  false  statement  of  the 
value,  the  party  did  not  incur  the  pains  and  penalties  of  per- 
jury. He  was  free,  then,  as  far  as  legal  penalties  are  con- 
cerned, to  insert  a  false  estimate  in  the  declaration,  but  he 
preferred  to  state  what  was  true.  If  he  had  inserted  an 
estimate  of  15,000,  thongh  false,  the  protection  from  forced 
Bale  must  and  would  have  been  accorded  him.  If  true^  and 
exceeding  that  sum,  it  is  said  he  has  no  protection  under 
the  statute.  But  whether  true  or  false,  if  he  inserted  an 
estimate  of  value  exceeding  $5,000,  the  statute  does  not  de- 
clare in  so  many  words  that  the  declaration  is  void  in  its  ex- 
treme sense,  and  that  no  right  of  homestead  can  be  had 
under  it,  nor  is  there  any  implication  equivalent  to  such 
declaration.  The  letter  of  the  statute  is  complied  with,  and 
in  my  opinion  this  is  all  the  statute  required.  Inasmnch  as 
the  literal  meaning  of  the  words  used  in  the  requirement  as 
to  the  estimate  of  value  coincide  with  the  ordinary  and 
popular  meaning,  this  conclusion  cannnot  be  avoided.  It 
would  be  a  hard  rule  to  apply  to  such  a  case,  to  hold  that  a 
person  who  had  complied  with  the  terms  of  a  statute,  with 
the  meaning  of  the  words  used  in  it,  had  done  something 
which  the  law  declared  null,  as  forbidden  by  statute.  To 
bold  that  a  statute  avoids  an  act,  one  must  find  in  it  words 
declaring  it  void  or  those  equivalent  to  such  a,  declaration, 
constituting  an  implication  so  strong  as  to  be  tantamount  to 
express  words  leading  to  such  a  result.  Unless  the  law  de- 
clares an  act  void,  Courts  cannot  make  it  so.  The  declara- 
tion here  must  be  of  something  forbidden  by  law,  or  this 
Court  must  accord  its  validity.  To  hold  otherwise  woold  be 
to  overturn  the  law,  not  to  administer  it — to  make  a  rule 
and  not  to  deliver  one. 

As  there  are  no  express  words  in  the  statute,  the  act  nndet 


The  Paoibio  Coast  Law  Jotjbnal.  327 

consideration  must  be  held  null  and  void  by  an  implication 
of  the  character  above  stated.  Can  an^  such  implication  be 
foond  in  this  statute?  It  is  urged  it  is  in  Section  1260 
C.  C,  by  which  it  is  declared  that  "  homesteads  may  be 
selected  and  claimed:  1,  of  not  exceeding  fiye  thousand 
dollars  in  value  by  any  head  of  a  family."  If  this  is  to  be 
regarded  as  such  implication,  it  would  prove  too  much.  It 
would  prove  that  the  right  could  not  attach  under  the  statute, 
if  the  place  declared  on  was  of  more  than  five  thousand 
dollars  in  value^  whatever  might  be  stated  as  the  estimate  of 
value  of  the  parcel  described  in  the  declaration.  Certainly 
the  statute  meant  nothing  of  this  kind.  Again,  such  implica- 
tion cannot  exist,  for  the  reason  that  the  word  **  value  "  is 
used  in  Section  1260,  and  the  language  in  Section  1263  is 
*' estimate  of  value."  The  right  of  exemption  is  made  to 
depend  on  the  actual  value,  not  on  the  declarant's  estimate 
of  value;  on  an  actual  existing  realty,  not  on  the  fallible  or 
mistaken  opinion  of  the  declarant  of  what  that  real  value 
may  be.  In  Section  1260  the  law  speaks  of  something  cer- 
tain; in  Section  1263  of  something  existing  in  the  mind  of  a 
person,  of  which  certainty  cannot  assuredly  be  predicated; 
lor  nothing  is  more  uncertain  or  more  variable  than  an  esti- 
mate of  value. 

The  Section  (1260)  ought  not  to  be  held  to  change  the 
meaning  of  Section  1263,  if  the  provisions  of  the  two  sections 
can  be  harmonized.  These  provisions  can  be  brought  into 
harmony  so  as  to  exclude  any  prohibitory  effect  in  the  latter 
section  over  the  former  by  the  fact  that  they  refer  to  differ- 
ent things^ — one  to  value  m  the  opinion  of  other  persons  and 
the  other  to  an  estimate  of  value  in  the  opinion  of  the  declar- 
ant. If  one  portion  of  a  statute  is  held  to  affect  and  change 
another,  there  must  be  a  conflict  in  the  controlling  clause 
over  that  which  it  controls.  And  if  there  is  no  conflict  here, 
no  alteration  can  be  allowed  one  over  the  over.  If  there  is  a 
conflict  and  one  changes  the  other  section,  why  not  as  well 
hold  ihat  Section  126B  changes  the  meaning  of  Section  1260? 
If  it  is  so  held,  the  prohibition  by  implication  ceases  to 
exist.  Besides,  the  question  is  pertinent  here,  who  made 
Section  1260  the  master  of  1263  ?  Who  invested  the  former 
with  dominion  over  the  latter?  They  emanate  from  a 
cpmmon  source  of  power,  and  that  common  source  has  not 
invested  the  former  section  with  any  such  control.  But  this 
common  parent  has  furnished  the  means  of  controlling  this 
strife,  for  where  there  is  a  conflict  between  the  two  sections 
the  difficulty  must  be  solved  by  the  canon  prescribed  in  the 
Political  Code,  Section  4482,  for  the  construction  of  all  the 
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Code.  Section  1260  is  in  Chapter  I  of  Title  V  of  Part  IV  of 
Diviaion  Second.  Section  1263  is  in  tbo  following  chapter 
of  the  Bame  title. 

Kow  it  is  provided  by  the  section  of  the  Political  Code 
above  cited  that,  "if  the  provisions  of  any  chapter  conflict 
with  or  contravene  the  provisions  of  another  chapter  of  the 
same  title,  the  provbions  of  each  chapter  mast  prevail  as  to 
all  matters  and  questions  arising  oat  of  the  subject-mattar 
of  Bnch  chapter."  The  broad  language  here  nsed,  "all 
matters  and  questions  arising  oat  of,"  etc.,  cannot  fail  to 
strike  the  attention  on  a  mere  perusal  of  the  section.  Al- 
though both  chapters  relate  to  the  same  general  subject- 
matter  of  homesteads.  Chapter  I  contains  several  provisions 
as  to  homestead — such  is  ite  heading.  Its  provisions  relate 
to  varioas  subjects,  in  none  of  which  are  the  elements  of  the 
declaration  required  by  the  provisions  of  Chapter  H  in 
the  least  referred.  The  latter  chapter  relates  to  the  "  home- 
stead of  the  bead  of  the  family,"  and  refers  to  the  mode  of 
selection  or  dedication,  its  recordation,  and  the  tenure  by 
which  the  homestead  so  selected  is  held. 

The  statute  also  declares  (see  Section  1237,  0.  O.)  that 
"  the  homestead  consists  of  the  dwelling  house  in  which  the 
claimant  resides,  and  the  land  on  which  the  same  is  situated, 
selected  as  in  this  title  provided. " 

The  selection  is  provided  for  in  1263,  and  to  this  Section 
1237  alludes,  where  it  says,  "selected  as  in  this  title  pro- 
vided," Sections  1263  and  1264  only  relate  to  the  selection 
of  the  homestead  by  the  head  of  a  family;  Section  1260  to 
something  m.ore  than  selection,  that  is,  to  the  claim  also. 
But  claim  against  whom  ?  Clearly  against  creditors.  The 
section  can  only  refer  to  creditors,  for  the  object  of  the  law 
is  to  limit  their  right  to  forcibly  edl.  Whatever  may  be  the 
selection,  no  more  than  five  thousand  dollars'  worth  is 
shielded  from  their  right  to  sell.  Section  1260  refers  to 
selection  and  claim.  Section  1263  to  selection  alone.  This 
indicates  a  difference  in  the  subject-matter  of  the  two 
chapters — one  refers  to  selection  and  claim,  the  otlier  to 
selection  only. 

The  questions  arising  upon  the  meaning  of  the  contents  of 
the  two  chapters  are  entirely  different.  As  the  words  are 
different  and  all  qncBtions  which  arise  out  of  the  meaning  of 
words  are  to  be  determined  by  construction,  it  follows  that 
the  questions  must  be  different.  If  there  is  nothing  discord- 
ant in  the  two  sections  they  are  in  harmony.  If  there  is  any 
conflict,  the  statutoiy  rule  in  effect  declares  that  each  chap- 
ter is  to  be  construed  by  itself.     That  this  is  the  meaning  of 
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the  rnle  is  apparent  from  Section  4484,  Political  Code,  which 
is  in  these  words:  ''If  conflicting  provisions  are  found  in 
different  sections  of  the  same  chapter  or  article,  the  provi- 
sions of  the  sections  last  in  numerical  order  must  pevail, 
nnless  such  construction  is  inconsistent  with  the  meaning  of 
such  chapter  or  article."  It  follows  that  the  mastery  of 
Section  126U  over  1263  does  not  exist.  The  dominion  con- 
tended for  is  an  usurpation,  and  should  not  be  allowed. 

The  stress  of  the  canons  of  construction  above  set  forth 
enforces  the  same  conclusion  reached  by  the  other  course  of 
reasoning,  that  the  declaration  is  in  accordance  with  law, 
and  that  the  homestead  of  the  declaraut  is  assured  to  him 
by  a  valid  declaration. 

In  fact,  it  is  clear,  in  my  view,  that  Section  1260  merely 
refers  to  a  limitation  and  definition  of  the  rig^t  of  the  home- 
stead claimant  to  protection  against  the  claims  of  creditors. 
It  is  unnecessary  for  any  other  purpose  appearing  in  the 
chapter  of  which  it  forms  a  part.   So  the  two  chapters  read  to- 

S ether  amount  to  this :  That  whatever  may  be  the  estimate  of 
lie  value  put  on  the  selected  parcel  of  land  by  the  homestead 
claimant  in  his'  declaration,  the  law  only  confers  an  exemp- 
tion as  against  creditors  to  a  parcel  of  the  land  described  in 
the  declaration  of  the  value  not  exceeding  $5,000.  A  careful 
perusal  of  the  provisions  of  the  two  chapters  seems  to  me  to 
be  convincing  on  this  point. 

The  object  and  policy  of  the  legislation  embraced  in  the 
two  chapters  referred  to  leads  to  the  same  result.  The 
polic;^  is  clearlv  declared  by  the  section  of  the  Constitution 
?Secti6n  15,  Article  XI,  Constitution  of  1849;  Section  1, 
Article  XVII,  Constitution  of  1879),  under  which  we  must 
suppose  the  legislative  enactments  were  passed.  Its  lan- 
ffoage  assumes  the  shape  of  a  mandate  to  the  legislative 
department.  It  reads:  ''The  Legislature  shall  protect  by 
law,  from  forced  side,  a  certain  portion  of  jthe  homestead 
and  other  property  of  all  heads  of  families."  In  these  words 
fiiere  is  a  recognition  of  the  existence  of  the  fact,  as  is 
usually  the  case,  viz,  the  homestead  of  the  family,  and  the 
L^slatnre  is  commanded  by  imperative  words  to  protect 
a  portion  of  it  from  forced  sale.  We  must  suppose  the  Leg- 
ishtnre  intended  to  obey  this  command,  and  it  could 
scarcely  be  styled  protection,  should  it  be  held  that  they 
had  legislated  so  as  to  deprive  one  of  such  protection,  when 
he  had  complied  with  the  plain  requirements  of  its  enact- 
ment and  had  made  the  declaration  required  by  it,  according 
not  only  to  the  literal  meaning,  but  the  ordinary  and  popular 
meaning  of  the  words  employed  by  it  to  express  its  meaning 
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and  latest.  These  words  were  used  to  carry  ont  the  mun- 
date  of  the  Constltatioa,  not  as  catch  words  or  to  create  an 
illusory  expectation  bv  which  one  might  be  entangled  to  his 
prejudice.  Among  the  rules  for  intei-pretation  and  con- 
struction framed  by  Professor  Lieber,  is  one  applicable  here. 
After  stating  that  a  law  contrary  to  the  fundamental  or  pri- 
mary law  may  at  any  time  be  declared  nnll,  though  it  nas 
already  been  acted  upon,  for  that  which  was  wrong  in  the 
beginning  cannot  become  valid  in  the  course  of  time,  he 
lays  down  this  rule:  "If,  therefore,  law  admits  of  two  in- 
terpretations, that  is  to  be  adopted  which  is  agreeable  to  the 
fundamental  or  primary  law,  though  the  other  may  have 
been  adopted  previously."  (Lieber's  Hermenntics,  172; 
Sedgwick  Con.  and  Stat.  Law,  p.  248,  2d  edit.,  with 
Pomeroy's  note^. 

In  holding  the  declaration  in  this  case  void,  this  singular 
anomaly  is  presented:  that  a  declaration  of  what  is  true  is 
fatal,  a  declaration  of  what  is  false  secures  protection.  The 
declarant  here,  we  may  well  conclude,  considered  that  he 
was  bound  to  tell  the  truth.  Why  should  this  frank  and 
truthful  evidence  be  held  to  suffocate  his  righ't?  We  see  dc 
reason  why  his  case  is  not  within  the  range  of  legislation 
had  to  carry  out  a  policy,  so  kindly  and  commendable,  whicl 
has  so  often  fnmished  and  will  in  the  future  secure,  thf 
blessings  of  a  home  to  the  helpless  and  the  unfortunate.  A 
decision  which  would  place  him  (the  respondent)  without 
the  pale  of  protection,  involves  an  eccentricity  in  interpreta 
tion  and  in  carrying  out  the  behests  of  the  law,  which  shoulc 
by  all  means  be  avoided. 

The  views  urged  in  favor  of  affirmance  carry  ont  the  de 
clared  policy  of  the  organic  law,'  of  protection  to  a  portioi 
of  the  homestead.  And  while  the  homestead  claimant  i 
assured  in  his  estate,  the  creditor  gets  what  the  law  allow 
him.  The  creditor  is  not  obstructed,  bat  rather  facilitated 
by  a  frank  and  honest  declaration,  in  his  procedure  to  sub 
ject  the  excess  to  the  payment  of  his  debt.  Mo  fraud  o 
artifice  has  been  employed  to  hinder  or  obstruct  the  creditor 
Under  such  circumstances,  Courts  should  look  to  the  reasoi 
and  intent  of  the  law,  and  refuse  to  enforce  a  ruling  in  coc 
fliot  with  itB  manifest  policy.  As  said  by  Chancellor  Kent 
"In  the  exposition  of  a  statute,  the  intention  of  the  lai 
maker,  when  ascertained,  will  prevail  over  the  literal  sens 
of  the  terms,  and  its  reason  and  intention  will  prevail  ove 
the  strict  letter.  When  the  words  are  not  explicit,  the  ii 
tention  is  to  be  collected  from  the  context,  from  the  occasio 
and  necessity  of  the  law,  from  the  mischief  felt,  and  th 
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remedy  in  view;  and  the  intention  is  to  be  taken  or  pre- 
Bomed  according  to  what  is  consonant  with  reason  and  sound 
discretion." 

For  the  foregoing  reasons  I  am  for  the  affirmance  bf  the 
judgment  appealed  from.  Thornton^  J. 


In  Bane. 


[Filed  April  4, 1882.] 

No.  6892. 

NEWMAN  ET  AL.,  Eespondents,  vs.  BIED,  Appellant. 

Lbabi — Nones — Demand — Bbkt — Month.  Unlawful  detainer.  The  notice 
of  demand  for  rent  was:  We  hereby  demand  of  yon  to  pay  the  rent 
of  the  premises  *"  *  *  to  wit,  the  sum  of  $10«  which  became  and 
was  dne  from  yon  *  *  to  us  the  28th  day  of  April,  1879,  for  the 
preceding  month  of  your  tenancy,  and  the  sum  of  $10,  *'  *  due  as 
such  rent  to  us  on  the  28th  day  of  May,  1879,  for  the  preceding  month 
of  your  tenancy,  making  a  total  of  $20.  Objection  was  made  that  the 
notice  was  bad,  because  it  was  simply  for  the  rent  of  a  preceding 
month,  and  did  not  denote  what  the  preceding  month  was.  But, 
Held,  the  notice  was  sufficiently  definite,  as  the  month  preceding  the 
28th  of  April  .was  by  fair  intendment  the  month  commencing  on  the 
28th  of  March,  and  the  month  preceding  the  28th  of  May  was  the 
month  commencing  on  the  the  28th  of  April. 

V^sncATioN — AoKNT — CouPLAiNT..  The  complaiut  was  verified  by  an  agent 
Of  plaintiffs',  and  the  reason  therefor,  to  wit:  That  the  facts  were 
within  his  knowledge,  was  sworn  to  by  the  agent.  Held,  the  com- 
plaint was  properly  verified  under  Section  446  Code  Oivil  Procedure. 

FmnzRa — Action  Pending.  Whether  there  was  or  was  not  another  action 
pending  in  the  same  Oourt,  between  the  same  parties  for  the  same 
cause,  is  a  question  of  fact  and  not  a  conclusion  of  law.  Hence,  upon 
SQch  an  issue,  a  finding  that  *'  there  was  not  at  the  time  of  the  com- 
mencement of  this  action  any  other  action  pending  in  this  Court 
between  the  parties  to  this  action  for  the  same  cause  of  action  men- 
tioned, and  contained  in  the  cause  of  action  set  forth  in  the  complaint 
in  this  action,"  sufficiently  negatives  an  allegation  in  an  answer  that 
there  was  such  an  action  pending. 

Appeal  from  County  Court,  Alameda  County. 

Taylor  dt  Haight,  for  appellant. 
Newman  and  Holladay,  for  respondents. 

MoBBisoN,  C.  J.,  delivered  the  opinion  of  the  Court: 

Action  to  recover  the  possession  of  certain  premises  in 
the  complaint  described,  alleged  to  have  been  leased  by 
plaintiffs  to  defendant.  The  case  comes  np  on  the  pleadings 
and  findings — there  being  no  bill  of  exceptions  or  statement 
in  the  record. 

The  findings  show  that  the  plaintiffs  were,  on  the  29th  day 
of  October,   1878,  and  ever  since  have  been,   tenants  in 
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oommon  of  the  premises;  that  on  that  day  thej  leased  the 
same  to  the  defendant  for  the  term  of  one  month;  that  by 
vittue  of  said  lease  defendant  went  into  the  possession 
thereof,  and  that  he  still  remains  in  possession  of  the  same, 
although  the  term  of  the  lease  has  expired)  that  by  virtue  of 
the  lease  there  became  due  to  the  plaintiffs,  on  the  28th  day 
of  May,  1879,  the  sum  of  ten  dollars,  and  on  the  28th  day  of 
May,  1879,  the  additional  sum  of  ten  dollars;  that  no  part 
of  said  sams  has  been  paid;  that  on  the  10th  day  of  June, 
1879,  demand  of  the  rent  was  duly  made  in  writing,  but  the 
defendant  failed,  neglected,  and  refnsed  to  pay  the  same 
within  three  days;  that  demand  npon  the  defendant  to 
deliver  up  the  possession  of  the  premises  was  duly  made; 
that  the  defendant  has  neglected  and  refused  to  surrender 
snoh  possession;  that  the  defendant  wrongfully  withholds 
the  premises  from  the  plaintiffs;  that  there  was  not,  at  the 
time  of  the  commencement  of  this  action,  any  other  action 
pending  between  the  parties  to  this  action,  for  the  same 
cause  mentioned  and  set  forth  in  the  complaint.  From  the 
foregoing  findings  of  fact,  the  Court  found,  as  a  conclusion 
of  law,  that  the  plaintiffs  were  entitled  to  a  judgment  for  the 
restitution  of  the  premises  in  the  complaint  described. 

1.  The  first  point  made  on  appeal  is  that  the  demand  of 
the  rent  was  insufficient,  under  Subdivision  2,  of  Section 
1161,  C.  C.  P.  The  notice  was  that  "we  hereby  demand  of 
yon  to  pay  the  rent  of  the  premises  hereinafter  described, 
and  which  you  now  hold  possession  of  as  our  tenant,  and 
which  is  unpaid,  to  wit,  the  sam  of  $10,  which  became  and 
was  dne  from  you  as  such  rent  to  us  on  the  28th  day  of 
April,  1879,  for  the  preceding  month  of  your  tenancy,  and 
the  sum  of  $10,  whicli  became  due  from  you  as  such  rent  to 
us  on  the  28th  day  of  May,  a.  d.  1879,  for  the  preceding 
month  of  your  tenancy,  making  a  total  sum  of  rent  now  due 
and  unpaid  of  $20." 

The  contention  is  that  the  notice  is  bad  becanse  it  is 
simply  for  the  rent  of  the  preceding  month,  and  does  not 
denote  what  the  preceding  month  was.  We  think,  however, 
that  the  notice  was  sufficiently  definite.  The  month  preced- 
ing the  28th  of  April  was,  by  fait  intendment,  the  month 
commencing  on  the  28th  of  March,  and  the  month  preceding 
the  28th  of  May  was  the  month  commencing  on  the  28th  ot 
April.  A  fuller  specification  of  the  facts  would  not  have 
given  the  defendant  a  clearer  conception  of  the  meaning  and 
purpose  of  the  notice. 

2.  The  next  point  relates  to  the  verification  of  the  com- 
plaint.   By  Section  1175,  C.  C.  P.,  it  is  required  that  the 
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complaint  in  this  form  of  action  shall  be  verified.  The 
complaint  in  this  case  is  verified  by  one  Bird,  who  states 
that  he  is  the  agent  of  the  plaintifiis;  that  he  has  heard  read 
the  foregoing  complaint;  that  he  knows  the  contents  thereof, 
and  that  the  same  is  trae  of  his  own  knowledge,  except  as  to 
the  matters  therein  stated  on  his  information  and  beUef ,  etc. ; 
that  the  facts  stated  are  within  the  knowledge  of  the  affiant, 
and  therefore  affiant  swears  that  the.facts  stated  in  the  com- 
plaint are  within  his  own  knowledge,  and  that  they  are  true. 

Section  446  of  the  Code  of  Civil  Procedure  provides  that 
"when  a  pleading  is  verified  it  must  be  by  the  affidavit  of  a 
party,  unless  the  parties  are  absent  from  the  county  where 
the  attorney  resides,  or  for  some  cause  unable  to  verify  it,  or 
the  fads  are  within  the  knowledge  of  hie  attorney,  or  other 
person  verifying  the  same.  When  the  pleading  is  verified 
Dy  the  attorney,  or  any  other  person  except  one  of  the 
parties,  he  must  set  forth  in  the  affidavit  the  reasons  why  it 
18  not  made  by  one  of  the  parties."  The  reason  given  in 
this  case  for  the  verification  of  the  complaint  by  the  a^ent 
is,  that  the  facts  are  within  his  knowledge,  and  that  brings 
the  case  within  the  language  of  the  section  of  the  Code 
above  cited.  We  are  therefore  of  the  opinion  that  the  com- 
plaint was  properly  verified. 

3.  The  last  point  relied  upon  by  the  appellant  is,  that 
there  is  no  finding  upon  the  allegation  of  the  answer  '^that 
during  the  month  of  April,  1879,  nie  plaintiffs  in  this  action 
brought  an  action  in  this  Court  of  unlawful  detainer  against 
the  defendant  herein,  for  the  purpose  of  obtaining  restitution 
of  the  identical  premises  for  which  they  seek  restitution  in 
this  action,"  and  that  said  action  is  still  pending  and  unde- 
termined. The  finding  of  the  Court  upon  this  allegation  is 
''  that  there  was  not,  at  the  time  of  the  commencement  of 
this  action,  any  other  action  pending  in  this  Court  between 
the  parties  to  this  action  for  the  same  cause  of  action  men- 
tioned and  contained  in  the  cause  of  action  set  forth  in  the 
eomplamt  in  this  action." 

It  is  claimed  that  the  above  finding  is  a  conclusion  of  law 
and  not  a  finding  of  fact.  The  finding  negatives  the  allega- 
tion in  the  answer,  and  we  are  unable  to  discover  any 
objection  to  it.  Whether  there  was  or  was  not  another 
action  pending  in  the  same  Court  between  the  same  parties 
for  the  same  cause,  were  matters  of  fact,  and  not  conclusions 
of  law.  We  think  the  finding  was  sufficient,  and,  no  error 
appearing  in  the  record,  the  judgment  is  affirmed. 

We  concur:  Thornton,  J.,  Ross,  J.,  Myrick,  J.,  McRin- 
stry,  J.,  Sharpstein,  J. 
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[FUed  April  13,  1882.] 
No.  7514. 

the  lower  bung's  biver  water  ditch  co., 

Bbspondent, 

T8. 

THE  KING'S  RIVER  AND  FEtESNO  CANAL  CO., 

Appellant. 

AonoM  —  VCKITB  —  DiTCB.  Action  commeDced  in  TnJue  County.  Tlia 
fteta  complained  of  were,  preveutiiiK  water  from  flowing  from  King's 
liTer  in  plaintiff 'b  dilch;  the  ditch  is  located  putl j  in  the  connties  ol 
Fresno  and  Tnlare;  Jield,  the  snbject  of  the  action  is  in  both  conntiea, 
and  the  action  might  have  been  brought  in  either. 

Id. — Id.  The  specific  act  complained  of,  Tiz:  the  diverting  of  tbe  water, 
occnrjed  in  Fresno  Coanty.  at  the  head  of  defendant's  ditch,  and  ndt- 
at  all  npon  plaintiff's  ditch;  btit  Htid,  the  conseqnences  of  ttutt  act 
operated  apon  the  whole  of  plaintiff's  ditch,  and  wasinjarioas  as  well 
to  that  part  of  it  in  Tnlaro  Coanty  as  to  that  in  Fresno  CooBty.  In 
no  sense  can  the  injnry  be  said  to  be  confined  to  that  part  of  the  ditch 
in  Fresno  County.  The  ditch  is  an  entirely,  and  the  right  to  haT« 
water  Sow  in  it  is  co-aitensiTe  with  plaintiff's  right  to  the  ditch  itaalt. 

WmkcouBsr — Beal  Pbofibtt  —  Appubtknance.  A  wateroonrae  is  roal 
property,  and  the  right  to  have  water  flow  in  it  is  incidental  and 
appurtenant  thereto. 

Wateb — Ditch.  Conceded  that  plaintiff  does  not  own  the  coryna  of  tha 
water  until  it  shall  enter  its  ditch,  yet  the  right  to  have  it  flow  into  tfaa 
ditch  appertalna  to  the  ditch. 

In, — HEBiDmifiHT.  The  right  of  ptuntiff,  the  owner  of  the  watarconiv^ 
to  haxe  the  water  Sow  in  EJLg'a  rifer  is  an  incorporeal  hereditameitt 
appertaining  to  its  watercourse. 

Appeal  from  Superior  Court,  Tulare  County. 

Dixon  and  Terry,  for  appellant. 

Broten  and  Daggett  and  Jacobs,  for  respondent. 

Mtricr,  J.,  delivered  the  opinion  of  the  Conrt: 
This  is  an  appeal  from  an  order  denying  defendant's 
motion  for  change  of  venne.  The  motion  was  based  on  the 
ground  that  the  action  was  not  brooght  in  the  proper  coantr, 
and  was  resisted  on  the  groand  that  the  action  was  bronght 
in  the  proper  county,  and  that  it  shonld  be  retained  for  the 
conyenience  of  witnesses.  The  action  was  commenced  in 
Tnlare  Connty,  and  the  defendant,  a  corporation,  has  its 
principal  and  only  place  of  business  in  Fresno  Connty. 

The  plaintiff  in  its  complaint  alleges  that  it  is  and  has 
been  ever  since  October,  1873,  the  owner  of  a  certain  ditch 
used  in  conveying  water  from  King's  river  and  selling  the 
same  for  agricnltaral  purposes,  and  of  the  right  to  divert  and 
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earrjr  water  throuffh  the  same;  and  that  in  1S75  defendant 
oonstracted  a  ditch  above  the  mouth  of  plaintiff's  ditch  and 
diverted  from  said  river  nearly  all  the  water  flowing  therein, 
to  the  damage  of  plaintiff  and  of  its  water  right. 

It  appears  from  the  affidavits  in  the  case  that  the  points 
of  diversion  of  the  water  from  the  river  by  both  plaintiff  and 
defendant  are  in  Fresno  County,  and  that  plaintiff's  ditch  is 
abont  twenty  miles  in  length,  about  eighteen  miles  thereof 
being  in  Tmare  County,  the  remainder  in  Fresno  County, 
and  that  the  damage  sustained  by  plaintiff  by  reason  of  the 
acts  of  defendant  has  been  sustained  by  plaintiff  and  com- 
mitted by  defendant  upon  property  wholly  within  Tulare 
County. 

The  Court  below  denied  the  motion;  but  upon  what  ground 
the  denial  was  based,  does  not  appear.  We  think  the  order 
denying  the  motion  was  correct,  upon  the  ground  that  the 
action  was  properly  brought  in  Tulare  County.  (C.  C.  P. 
392.)  Watercourses  are  either  natural  or  artificial.  Plain- 
tiff's  ditch  was  an  artificial  watercourse.  "A  watercourse 
consists  of  bed,  banks,  and  water."  (Angell  on  Watercourses, 
Sec.  4.)  The  right  of  plaintiff,  as  stated  in  its  complaint,  to 
have  the  water  flow  in  uie  river  to  the  head  of  its  ditch,  is 
an  incorporeal  hereditament,  appertaining  to  its  watercourse. 
Granting  that  plaintiff  does  not  own  the  corpus  of  the  water 
nntil  it  shall  enter  its  ditch,  yet  the  right  to  have  it  flow  into 
the  ditch  appertains  to  the  ditch.  Beal  propert^r  consists  of 
land,  that  wliich  is  affixed  to  land,  and  that  which  is  inci- 
dental or  appurtenant  to  land.  (Civil  Code,  Sec.  658.)  If  the 
watercourse,  consisting  of  the  bed  and  banks  of  the  trench, 
and  of  the  water  therein  be  real  property,  the  right  to  have 
water  flow  to  it  is  incidental  and  appurtenant  thereto. 

The  acts  complained  or  are  preventing  water  from  flowing 
in  plaintiff's  ditch;  the  ditch  is  located  in  both  counties; 
therefore  the  subject  of  the  action  is  in  both  counties,  and 
the  action  might  have  been  brought  in  either.  It  is  true 
that  the  specific  act  complained  oi,  viz:  the  diverting  of  the 
water,  occurred  in  Fresno  County,  at  the  head  of  defendant's 
ditch,  and  not  at  all.  upon  plaintiff's  ditch;  but  the  conse- 

Jaences  of  that  act  operated  upon  the  whole  of  plaintiff's 
itch,  and  was  injurious  as  well  to  that  part  of  it  in  Tulare 
Gonnty  as  to  that  in  Fresno  County.  In  no  sense  can  the 
injury  be  said  to  be  confined  to  that  part  of  the  ditch  in 
Fresno  County.  The  ditch  is  an  entirety,  and  the  right  to 
have  water  flow  in  it  is  co-extensive  with  plaintiff's  right  to 
the  ditch  itself.    Such  is  the  case  as  now  presented  to  us. 
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Upon  the  other  point,  viz:  retainiDg  the  case  for  coaveii' 
ience  of  witnesses,  we  express  no  opinion. 

Order  affirmed. 

We  concur:  Morrison,  C.  J.,  Tboniton,  J.,  BharpBtein, 
J.,  MoKee,  J.,  McKinstiy,  J- 


Depaetmbnt  No.  1. 


[Filed  April  10,  1882.] 

Ho.  6632. 

WHITE,  REapOHDENT,  T8.  NtTNAN  et  al..  Appellants. 

Ihjcthotioh — DiscBBnoN — Appeu..  The  coDtiBOUioe  oi  distolntioii  ol  u 
injunction  to  pierent  a  sale  of  property  pending  an  aotioD  batwaen 
the  parties  to  determine  the  ri^t  to  the  property,  ia  a  mfttt«r  within 
the  Boand  discretion  of  Che  Court  that  iBEOea  Uie  iojonction;  and  tb> 
appellate  Court  will  not  interfere  with  the  eierciae  of  that  discretian, 
except  in  a  case  of  palpatile  error  or  abnae. 

Appeal  from  Fifteenth  District  Conrt,  San  Franoisoo. 

Du  Bruits  (&  Dickinson,  for  appellants. 

McAllister  &  Bergin,  for  respondent. 

McEee,  J.,  delivered  the  opinion  of  the  Goart: 

On  March  5,  1878,  defendant,  N.  Proctor  Smith,  having 
recovered  judgment  against  one  John  Miller  for  $10,584:  and 
costs,  caused  an  execution  to  be  issued  thereon,  and  placed 
in  the  hands  of  his  co-defendant,  who,  then  being  Sheriff  of 
the  city  and  county  of  San  Francisco,  levied  the  same  upon 
the  premises  in  controversy,  and  advertised  them  for  sale, 
according  to  taw,  to  satisfy  the  execution.  f!h»  plaintiff 
claiming  to  be  the  owner  in  fee  of  the  premises  as  her 
separate  estate,  commenced  the  action,  oat  of  which  this 
case  arises,  to  enjoin  the  sale  as  a  cloud  upon  her  title.  On 
filing  the  complaint  the  Court  below  awarded  her  an  in- 
junction enjoining  the  sale.  The  defendants  answered  the 
complaint,  and,  on  the  coming  in  of  the  answer,  moved  to 
dissolve  the  injunction.  The  motion  was  denied,  and  from 
the  order  of  denial  the  defendants  appeal. 

The  continuance  or  dissolution  of  an  injunction  to  prevent 
a  sale  of  property,  pending  an  action  between  the  parties  to 
determine  the  right  to  the  property,  is  a  matter  within  the 
sound  discretion  of  the  Conrt  that  issues  the  injunction;  and 
this  Court  will  not  interfere  with  the  exercise  of  that  dis- 
cretion, except  in  a  case  of  palpable  error  or  abuse  of  dis- 
cretion.    (Godeyvs.  Oodey,  39  Cai.  l&l ;  MiOreery  va.  Brotim, 
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42  Id.  462;  Patterson  vs.*  Board  of  Superrnsora,  60  Id.  246; 
Efford  vs.  S.  F.  B.  B.  Co.  62  Id.  277;  Coolot  vs.  C.  P.  B.  B. 
Co.  62  Id.  65;  Payne  vs.  McKinley,  54  Id.  632;  Parrott  vs. 
Floifd^  64  Id.  634.)  In  the  case  in  band  there  appears  to  be 
no  snch  error  or  abnse  of  discretion,  and  the  order  is  affirmed. 
We  concur:    Boss,  J.,  McEinstry,  J. 


In  Bans. 

[Filed  April  1,  1882.] 
No.  7628. 

LE  BLANC,  Bespondent,  vs.  CBAWFOBD,  Appellant. 

• 

LiASB— HoiiDiNG  Oykb — IMPLIED  Fbomisi: — Bent.  Upon  a  holding  over 
under  a  written  lease  the  law  will  imply  a  promise  to  pay  the  same 
amonnt  of  rent  per  annum  that  was  stipulated  for  in  the  le^se. 

Id. — FiNDiNa — ^VAiiUS.  The  complaint  counted  upon  a  written  lease  and  a 
holding  over.  The  Court  found  that  there  was  no  written  lease,  but 
an  express  verbal  agreement  from  year  to  year  to  pay  for  the  use  and 
oconpation  of  a  portion  of  the  premises  described  in  the  compltfnt. 
Eeld,  the  evidence  did  not  support  the  finding.  FurtfteTf  the  judg- 
ment could  not  be  sustained  upon  the  ground  that  there  was  an  im- 
plied agreement  to  pay  the  value  of  the  use  and  occupation,  because 
the  Court  did  not  &id  what  was  the  value  of  such  use  and  occupation. 

Appeal  from  Superior  Court,  San  Joaquin  County. 

Baldtmn^  Campbdl,  and  Budd,  for  appellant. 
Terryy  McKinne,  and  Terry,  for  respondent. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Court: 

The  allegation  in  the  complaint  is  that   ''the  land  was 

leased  by  the  plaintiff  to  the  defendant  or  or  about  the 

day  of  October,  1874,  for  $300  per  annum,  payable  on  or 

about  the iay  of  October,  1875,  under  a  torUten  lease  for 

the  first  year,  and  that  defendant  has  continued  to  occupy, 

cultivate,  and  use  said  lands  since  said day  of  October, 

1874.  That  the  value  of  the  occupation  and  use  of  said  land 
since,  etc.,  was  the  sum  of  $1,200." 

The  finding  of  the  Court  is  ''  that  no  written  lease  ever 
was  made  by  plaintiff  and  defendant  for  the  use  and  occupa- 
tion of  said  premises  by  defendant,  but 'that  there  was  an 
express  verbal  agreement  each  and  every  year,  and  an  ex- 
press promise  on  the  part  of  defendant  each  and  every  year, 

from  the dipr  of  October,  1874,  to  the day  of  October, 

1878,  that  the  defendant  would  pay  to  the  plaintiff,  for  ihe 
use  and  enjoyment  of  the  said  undivided  half  interest  of  the 
estate  of  Hou^h,  the  sum  of  three  hundred  dollars  a  year." 

The  complaint  is  founded  upon  a  written  lease  and  a  hold- 


ry 
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mg  over  after  the  expiration  thereof,  from  which  the  law 
would  imply  a  promise  to  pay  the  same  amouDt  of  rent  per 
annnm  that  was  stipulated  for  in  the  lease.  The  finding  is 
that  there  was  no  written  lease,  bat  an  express  contract  from 
year  to  year  to  pay  $300  per  annnm,  for  the  use  and  occupa- 
tion of  a  portion  of  the  premises  described  in  the  complamt 

But  this  finding  is  not  supported  by  the  evidence.  There 
is  no  pEOof  of  any  such  express  agreement,  and  the  judgment 
cannot  be  sustained  upon  the  ground  that  there  was  an  im- 
plied agreement  to  pay  the  value  of  the  use  and  occupation 
of  the  premises,  because  the  Court  does  not  find  what  was 
the  value  of  the  use  and  occupation. 

Judgment  and  order  reversed. 

We  concur:  Morrison,  C.  J.,  Boss,  J.,  Myrick,  J.,  McKee, 
J.,  McKinstry,  J.    ■ 


In  Bank. 

•  [Filed  AprU  6.  1882.] 

No.  6974. 
PEOPLE,  Respondent,  vs.  COWELL,  Appellaht. 

Bwufp  LmiiB— HoNTiBiT  Bit.  Lftuds  forming  a  portion  of  the  frontage  ol 
the  ba;  of  Montetej  vhich,  tor  years,  hare  been  used  tor  commerciAl 
and  maritime  purposes,  wbioh  were,  at  the  date  of  the  enrre;  and  ap- 
plication nnder  wlkich  appellant  claimE,  oOTered  bj  the  iratere  of  the 
ordinary  tides,  and  of  no  Tslne  for  aftricnlttual  porposei.  Beld;  Not 
enbjeot  to  sale  nnder  tbe  iwamp  land  laws  of  the  State.  (Slat*. 
18S3,  691.) 

SnBTRoB — Appi.to»TioN— ArrrDATiT.  Under  the  above  Act  the  duty  of  the 
Connty  Snrreyor  does  not  commence,  nor  can  he  officially  act  con- 
ceming  any  application,  antil  tbe  affldant  and  application  are  olB- 
oially  pnt  before  him.  In  the  present  oaae  the  ^nrrey  having  been 
made  before  appellant  made  any  application  or  affidavit,  it  was  bnt 
the  survey  of  a  private  person  and  had  no  official  sanction. 

Appeal  from  Twentieth  District  Court,  Santa  Cruz  Coon^. 

Skirm  and  FUhbury,  for  appellant. 

Wallace,  Greathouse  dc  Blaming,  and  Barhatn,  and  Younger, 
for  respondent. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

The  principal  question  iu  this  case  is,  were  the  lands  in 
controversy  subject  to  sale  under  the  laws  of  this  State? 
And  as  respects  this,  appellant's  counsel  says:  "The  only 
test  was,  is  the  land  reclaimable?" 

Applying  that  test,  we  have  no  difficulty  in  affirming  tbe 
jndgmeut  of  the  Court  below.    The  findings,  which*  are  not 
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complained  of,  show  that  the  tract  which  embraces  some 
sixiy-eight  acres,  is  a  portion  of  th^  frontage  of  the  bay  of 
Monterey,  which,  for  more  than  twenty-five  years,  has  been, 
and  still  is,  used  for  commercial  and  maritime  purposes — 
being  that  portion  of  the  frontage  of  the  bay  at  which  sea- 
going vessels  trading  with  Santa  Oruz  touch,  and  load  and 
onload;  that  much  the  greater  portion  of  the  land  was,  and 
igj  permanently  beneath  the  waters  of  the  bay,  and  all  of  it, 
except  some  points  and  bluffs,  comprising  not  over  one  or 
two  acres,  was,  at  the  date  of  the  survey  and  application 
onder  which  the  appellant  claims,  covered  by  the  waters  of 
ordinary  tides;  that  the  whole  of  the  tract  (except  the  points 
aboye  referred  to)  was,  and  is,  loose  drifting  sands,  shifting 
witb  the  action  of  the  waves  and  winds;  that  none  of  the 
tract  was,  at  the  time  of  the  survey  and  application,  or  is 
now,  of  any  value  for  agricultural  purposes — "the  only 
manner  in  which  it  could  be  made  available  for  such  pur- 
poses being  to  construct  expensive  levees  or  dykes,  and 
transport  to  and  cover  it  with  soil,"  and  that  the  cost  of  so 
reclaiming  and  protecting  the  tract  would  greatly  exceed  its 
valne  when  reclaimed  for  any  purpose  of  tillage  or  agriculture. 

The  idea  that  land  thus  situated  is  reclaimable  for  agri- 
cultural purposes,  would  at  once  strike  any  one  off  the  bench 
as  preposterous.  We  know  of  no  reason  why  we  should  not 
enjoy  the  privilege  of  exercising  a  little  common  sense  and 
take  the  same  view  of  it. 

The  suggestion  of  the  counsel  for  appellant,  that  we  are 
bound  by  me  determination  of  the  County  Surveyor  as  to  the 
character  of  the  land,  is  without  force.    As  is  well  said  for 
the  respondent,  the  official  authority  of  the  Surveyor,  what- 
ever be  its  nature  and  scope,  was  never  set  in  motion.     From 
Sections  3  and  7  of  the  Act  under  which  appellant's  proceed- 
ings w^re  had — ^Act  of  April  27, 1863,  p.  592 — it  will  be  seen 
that  the  duty  of  the  County  Surveyor  does  not  commence, 
nor  can  he  officially  act  concerning  any  application,  until 
the  affidavit  and  application  for  a  survey  are  officially  put 
before  him.    In  the  present  case  the  survey  was  made  five 
days  before  appellant  made  any  application  therefor,  or  had 
taken  or  subscribed  the  affidavit  required  by  the  Act.     The 
survey,  therefore,  was  but  the  survey  of  a  private  person  and 
had  no  official  sanction. 

The  other  points  made,  it  is  not  necessary  to  consider. 

Judgment  affirmed. 

We  concur:    McKinstry,  J.,  Morrison,  C.  J.,  McKee,  J., 
Thornton,  J.,  Sharpstein,  J. 

I  concur  in  the  judgment  on  the  ground  last  above  stated. 

Myriok,  J. 
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In  the  Circuit  Court  of  the  United  States 

NiHTH  Circuit.  Dibtrict  of  California, 

UNITED  STATES  va.  CENTBAL  PACIFIC  RAILROAD  CO. 

1.  iKDiHPKSBABLB  pABTiEB.  The  owatrH  of  Iho  Iftud  at  llie  time  of  filing 
a  bill  in  eqnilj  to  ■sacnle  a  patent  of  Ihe  Unitecl  Stntea,  ate  iuiiiepeD- 
sikble  pactiee  to  tbn  bill;  and  when  it  ih  filed  sgainsl  the  pnlenleo  atone, 
■ft^r  he  hoB  conveyed  the  land  and  ceaaed  to  have  any  intereKt  in  iC 
the  bill  will  be  disroinRpd  for  want  of  neceBsary  poitin. 
3.  MoquBl.lHOS  OnujT.  Where  a.  claim  was  fi]ed  Cor  the  coDfirmation  of 
a  Meiican  graut  of  eleven  li^u^ea.  within  exterior  bonndaries  con- 
taining three  (imee  that  quanlil;  of  land,  and  tbe  Siirreyor-Genersl  in 
eit«iiding  the  pnblic  survevH  foaud  the  grant  within  the  sphere  of  hii 
operations,  and  surveyed  it  in  advance  of  oonfirnistion,  in  pnrsuanca 
of  the  statute  ol  IH52  (10  Stat.  90)  reaerviuR  nearly  doable  the  <|iuti- 
ti(  J  neccBsary  to  satisfy  the  grant,  which  snrvey  was  aeqaiesced  in  by 
the  claimant,  and  tmrveypd  into  sectionK,  platted,  end  returned  to  the 
land  office  the  survlus  as  pnblic  lands,  which  surplus  was  thereafter 
treated  as  pnblic  landa  by  (he  Govemmeat,  opened  to  pre-emplioa, 
oBered  for  pnblic  khIc  by  proclnmatiou  of  the  President,  and  atter- 
wards  opened  to  private  entry  and  homesteads,  patents  being  ii»ned 
therefor  for  all  such  purposrs.  and  to  sHti^y  n  congreasionnl 
giant  to  the  Central  Pacific  Bnilrood  Company;  i(  arema,  that  r^nch 
surplus  will  be  r^Karded  as  emancipated  from  the  claim  of  the  Spauiab 
grant,  and  that  the  patents  issued  therefor  in  the  nsaal  course  of  the 
ordinarr  business  of  the  land  office,  and  to  give  effect  to  congreasioD*) 
grants  as  public  lands,  will  be  regarded  as  valid. 
3.  El  PASTE  StJBVRis  AS  EvmsNCl.  /'  see7?is  that  an  ex  partt  survey,  made 
by  direction  of  ths  Commiasioner  of  the  land  office  of  the  exterior 
bouudarieaof  a  rejected  Spanish  grant  many  years  after  the  rejection, 
and  after  the  lands  embraced  in  the  HUpposed  grant  have  been  regularly 
officially  anrveyed  and  disposed  of  as  pnblic  lands,  is  not  admissible 
as  evidence  on  the  part  of  the  Oovemmeut  in  a  suit  to  vacate  a 
patent. 

WayjiB  McVeagh,  Attorney-General,   and    Philip    Teare,  U.    S. 
Attorney,  for  complainant. 
Tally  R.  Wise,  for  defendant. 
Sawyer,  Circuit  Judge: 

This  ia  a,  bill  in  equity  to  vacate  and  amiiil  five  several  patents 
isBued  bythe  XTmted  States  to  the  defendant  under  the  Act  of 
Congress  granting  land  to  aid  in  the  construction  of  the  Central 
Pacmo  Railroad,  for  something  over  fourteen  thousand  acres  of 
land  in  the  ag^egate,  on  the  ground  that  the  patents  were  issued 
by  mistake  for  lands  not  embraced  in  the  grant  by  Congress. 

The  patents  respectively  bear  date  date  April  9,  1870,  April  3. 
1872,  February  28,  1874,  November  23, 1875,  and  June  6,  1879. 
The  lands  are  all  odd  sections,  and  lie  within  the  limits  of  the 
grant  designated  in  the  Act  of   Congress.     On  September  22, 
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1852,  Andieas  Pico  presented  to  the  Board  of  Land  Commis- 
sioners for  settling  titles  to  lands  in  California,  in  pursuance  of 
the  Act  of  Congress  of  March' 3,  1851,  a  petition  for  a  confirma- 
tion of  a  claim  to  a  grant  of  a  tract  of  land  embracing  eleyen 
square  leagues,  called  ''  Moquelamos."  The  description  in  the 
grant,  as  set  out  in  the  petition,  is  as  follows:  ''  Eleven  square 
leagues  on  the  river  Moquelumne,  bordering  upon  the  north 
upon  the  southern  shore  of  said  river;  on  the  east  upon  the 
adjacent  ridge  of  mountains;  on  the  south  upon  the  land  of  Mr. 
Qulnac,  and  upon  the  west  upon  the  estuaries  of  the  shore. "  There 
was  no  diseno  accompanying  the  grant.  The  grant  to  Gulnao, 
referred  to  as  the  southern  boundary,  was  surveyed  in  February 
and  March,  1858,  and  the  location  became  final  by  dismissal  of  the 
appeal  in  February,  1862,  before  the  congressional  grant  to  the 
railroad  company  by  Congress.  Thus,  at  the  time  of  the  con- 
gressional grant,  the  northern,  western,  and  southern  exterior 
boundaries  of  the  Moquelamos  grant  were  fixed  and  certain,  and 
the  only  point  of  uncertainty  is  the  location  of  the  eastern 
exterior  boundary — ''the  adjacent  ridge  of  mountains" — and 
itB  proper  location  would  depend  upon  where  the  ridge  is 
situated,  and  what  points  of  the  ridge  are  to  be  taken  for  the 
line,  llie  range  line  of  the  public  surveys,  between  ranges 
7  and  8,  crosses  the  tract  of  land  now  claimed  by  the  com- 
plainant to  be  within  the  exteiior  boundaries  of  the  Moquelamos 
grant,  on  such  a  line  as  leaves  about  ninety  thousand  acres  to 
the  west  of  said  range  line,  and  about  sixty  thousand  acres  to 
the  east,  making  about  one  hundred  and  fifty  thousand  acres  in 
the  whole.  The  said  range  line,  betweei^  ranges  7  and  8,  lies 
further  east  than  any  point  in  the  easternmost  line  of  the  lands  of 
Mr.  Qnlnac — the  Bancho  el  Campo  de  las  Franceses — ^as  finally 
located;  and  the  final  location  corresponds  very  well  with  the 
diseno  of  the  grant  filed  in  the  case.  So  that,  between  the  said 
range  line  on  the  east,  the  lands  of  Mr.  Gulnac,  as  granted  and 
located,  on  the  south,  the  estuaries  of  the  shore  on  the  west, 
and  the  Moquelumne  river  on  the  north,  there  are  about  ninety 
thousand  acres  of  land,  or  about  forty  thousand  acres  more 
than  enough  to  satisfy  the  grant — eleven  square  leagues,  con- 
taining forty  eight  thousand  eight  hundred  twenty-five  and  a 
fraction  acre&— K>r  nearly  double  the  amount  called  for  by  the 
grant. 

To  the  east  of  said  range  line,  between  ranges  7  and  8,  there 
are  about  sixty  thousand  acres  claimed  by  complainant  to  be 
within  the  exterior  boundaries  of  the  Moquelamos  grant,  bounded 
on  the  north  by  the  Moquelumne,  and  on  the  south  by  the 
Calareras  rivers;  but  no  part  of  it  is  bounded  by  Mr.  Gulnac's 
land,  either  as  finally  located,  or  as  shown  on  the  diseno  to  the 
grant — said  Gulnac' s  land  all  lying  to  the  westward  of  said  range 
line.  About  two-thirds  of  the  lands  now  in  question  lie  in  that 
portion  of  the  assumed  Moquelamos  grant,  which  is  east  of  said 
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range  line,  between  ranges  7  and  8,  and  about  one-third  to  the 
west  of  said  range  line. 

In  1852,  and  1853,  the  township  lines  were  ran  by  the  United 
States  Surveyor-General,  laying  off  all  these  lands  within  the 
boundaries  of  the  Moquelamos  grant,  as  claimed,  into  townships. 
In  1855  the  section  lines  were  run,  and  plats  of  the  surveys  filed  in 
the  proper  land  office,  for  all  lands  lying  east  of  said  range  line, 
between  ranges  7  and  8.  From  the  time  of  the  survey  and  filing 
of  the  plats,  these  lands,  east  of  said  range  line,  were  treated  as  all 
other  surveyed  public  lands  by  the  United  States  Land  Office,  and 
all  government  offices  having  anything  to  do  with  them,  and  pre- 
emption claims,  and,  after  the  passage  of  the  homesteads  laws, 
homesteads  were  recognized,  proved  up,  allowed,  and  patented. 
In  February — on  the  15th  and  16th  of  February,  1859 — upon 
public  proclamation  made  by  the  President  of  the  United  States, 
these  lands  were  offered  at  public  sale  at  the  land  office  at 
Stockton  and  some  sold  and  patented;  and,  after  such  public 
sale,  the  lands  were  opened  for  private  entry  to  any  parties  de- 
siring to  purchase  in  the  same  manner  as  all  other  surveyed 
public  lands  are  open  to  entry,  after  having  been  offered  at  pub- 
lic sale  in  pursuance  of  proclamation  by  the  President;  and  manv 
of  them  were  so  entered.     In  September,  1864,  Messrs.  Stanley  &  j 

Hayes ,  attorneys  for  the  claimant,  in  the  case  pending  in  the  United  | 

States  Courts,  for  confirmation  of  the  Moquelamos  grant,  ad- 
dressed a  communication,  bearing  date  September  22,  1864,  to  - 
tiie  Surveyor-General  of  the  United  States  for  the  State  of  Cal-  j 
ifomia,  notifying  him  that  the  case  was  pending  on  appeal  to 
the  United  States  Supreme  Court;  that  the  land  claimed,  lay  on 
the  Moquelamos  river,  and  ''includes  and  covers  the  land  em- 
braced in  township  (2)  two  north,  ranges  five,  six,  and  seven  east. 
Mount  Diablo  meridian;  also  tovmship  (3)  three  north,  ranges 
five,  six,  and  seven  east.  Mount  Diablo  meridian;  also  township 
(4)  four  north,  range  six  east.  Mount  Diablo  meridian;  part  of 
township  south  of  Moquelumne  river;  also  township  (4)  four 
north,  range  seven  east.  Mount  Diablo  meridian;  part  of  township 
south  of  Moquelumne  river;  also  township  f4)  four  north,  range 
five  east.  Mount  Diablo  meridian;  part  oi  township  south  of 
Moquelumne  river." 

They  further  notified  the  Surveyor-General  that  the  lands  thus 
described  were  "  not  subject  to  entry  or  pre-emption,  and  re- 
quested him  to  suspend  all  proceedings  in  regard  to  pre-emption 
of  "  said  lands  y  or  any  part  thereof,  until  the  final  delerminaiion  of 
the  claim.'*  On  the  notice  is  endorsed:  "  Suspended  September 
21,  1864,"  one  day  earlier  than  the  date  of  the  notice.  One 
of  the  dates  is,  doubtless,  erroneous.  On  the  same  day 
the  said  Surveyor-General  addressed  to  S.  F.  Nye,  Register 
of  the  land  office  at  Stockton,  a  communication,  bearing 
date  Sept.  21,  1864,  informing  him  that  the  ''  townships  and 
plats  of  townships,  including  the  lands  described  in  the  notice 
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and  reqaest  of  Messrs.  Stanley  &  Hayes,  giving  the  same  descrip- 
tion as  that  contained  in  the  notice  were  '*  suspended  to  await 
the  final  determination  of  the  boundaries  of  the  Hancho  Moqtiel- 
amos,  now  pending  before  the  U.  S.  District  Court."  The 
claim  to  the  grant  was  finally  rejected  by  the  U.  S.  Supreme 
Ooart  as  fraudulent,  Februaiy  13,  1865;  and  thereupon,  the 
Snrreyor-General,  on  November  21,  1865,  revoked  said  suspen- 
sion. All  of  the  lands  described  in  said  notice  and  request  by 
Stanley  &  Hayep,  in  regard  to  which  the  surveys  and  plats  were 
sospended,  lie  to  the  west  of  said  range  line,  between  said 
ranges  7  and  8,  and  within  and  constitute  the  ninety  thousand 
acres  lying  west  of  that  line.  Thus  it  appears,  that  the  attorneys  * 
of  the  claimant  themselves  limited  their  claim  to  lands  lying 
west  of  said  range  line,  between  ranges  7  and  8,  and  only  looked 
to  those  lands  to  satisfy  this  grant  in  case. of  a  confirmation. 
There  is  no  evidence  that  there  was  any  other  action  on  the  part 
of  the  Goyemment,  or  any  of  its  officers,  reserving  said  lands  or 
suspending  action  with  reference  to  pre-emptions,  homesteads, 
sale,  or  entiy  of  tbem,  or  any  part  thereof,  from  the  time  of  their 
survey  in  1852  and  1^55,  down  to  the  date  of  the  withdrawal  in 
consequence  of  filing  the  plat  of  the  location  of  the  Central  ' 
Pacific  Railroad,  January  31,  1865,  which  was  only  thirteen 
days  before  the  final  rejection  of  the  Moquelamos  grant  after  it 
had  been  pending  for  about  thirteen  years.  With  reference  to 
the  land  laying  east  of  the  range  line,  between  ranges  7  and  8, 
the  certificate  of  Otis  Perrin,  Receiver,  and  Geo.  A.  McEenzie, 
Begister  of  the  Stockton  Land  Office,  is  as  follows:  "  We  do 
hereby  certify  that  the  records  of  this  office  show  thajb  no  land 
was  ever  withdrawn  or  reserved  for  the  'Moquelamos  grant 
daim,'  east  of  the  line  dividing  ranges  seven  (7)  and  eight  (8) 
east  of  Mount  Diablo  meridian."  Thus  it  appears  affirm- 
atively by  the  uncontradicted  evidence,  that  prior  to  the  issuing 
of  the  patents  in  question,  no  action  of  any  kind  was  ever  taken 
by  the  Government,  or  any  of  its  officers,  to  reserve  any  portion 
of  this  land  east  of  said  range  line  for  the  satisfaction  of  the 
Moquelamos  grant,  or  for  any  other  purpose  except  to  satisfy  the 
railroad  grant  in  question.  On  the  contrary,  these  lands  were 
townshiped  in  1852,  sectionized  in  1855,  thenceforth  opened  to 
pre-emption  tUl  February,  1859,  when  they  were  offered  for 
public  sale,  and  some  of  them  sold  at  Stockton  in  pursuance  of 
the  proclamation  of  the  President  of  the  United  States,  and 
thereafter  held  open  for  homesteads,  pre-emption,  and  private 
entry,  like  all  other  public  lands  of  the  United  States.  There  is 
no  legal  evidence  in  the  case  that  the  eastern  exterior  boundary 
of  the  grant,  or  the  ''  adjacent  range  of  the  mountains  "  is  in  fact 
east  of  the  said  range  line,  between  ranges  7  and  8.  All  the 
evidence  indicates  that  the  Gulnac  claim  never  extended  east  of 
that  line,  and  there  is  nearly  double  the  amount  necessary  to 
satisfy  the  Moquelamos  grant,  west  of  that  line  that  is,  in  fact. 
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bounded  on   the  south  by  th6  G-ulnac  grant.    The  eridence 
claimed  by  complainant  to  be  admissible  to  show  the  location  of  ] 

the  "adjacent  ridge  of  mountains,"  and  the  eastern  exterior  ' 

boundary  of  the  Moquelamos  grant,  is  a  certified  copy  of  a  plat  j 

of  a  survey  and  location  of  that  line  filed  in  the  office  of  tihe 
Surveyor-General  of  California,  June  3, 1879,  made  in  pursuance 
of  the  directions  of  the  Commissioner  of  the  Genral  Land  Office, 
bearing  date  February  18,  1879.  This  proceeding  is  subsequent 
to  the  issue  of  these  patents,  and  wholly  ex  parte.  The  Moquel- 
amos grant  had  been  rejected  as  fraudulent  fourteen  years  beloro, 
and  all  the  lands  affected  by  the  survey  had  been  surveyed  into 
sections,  and  in  all  respects  dealt  witii  and  treated  as  public 
lands  by  all  departments  of  the  Government  for  about  twenty- 
four  years.  Nearly  all,  if  not  quite  all,  had  actually  been 
patented  by  the  United  States  to  somebody.  The  statute  author- 
izes the  location  of  confirmed  grants,  but  I  know  of  none  author- 
izing the  location  of  rejected  grants  for  any  purpose,  and 
especially  for  the  location  of  the  exterior  boundaries  of  rejected 
Mexican  grants  many  years  after  the  rejection,  embracing  three 
times  the  amount  of  land  called  for  by  the  grant.  The  lands 
were  already  officially  surveyed  and  all,  or  nearly  all,  disposed 
of.  The  main  purpose  would  seem  to  have  been  to  make  evidence 
for  this  contemplated  ($ase.  Certainly,  the  United  States  Land 
Office  can  no  more  properly  thus  make  legal  testimony  ex  parie 
against  its  grantees  to  defeat  grants  already  made  in  cont-emplated 
suits,  than  any  other  grantor. 

The  answer  alleges,  and  the  uncontradicted  testimony  also 
establishes  the  fact,  that  all  the  lands  included  in  the  patents  in 
question  were  conveyed  by  the  Central  Pacific  liailroad  Company, 
to  bona  fide  purchasers  before  the  filing  of  this  bill.  And,  it  also 
appears,  that  a  very  large  portion,  if  not  all  the  lands,  wetre 
also  conveyed  by  tiie  grantees  of  the  defendant  to  various 
parties,  so  that  now  the  lands  are  in  the  hands  of  nxunerouB 
purchasers,  many  of  them  holding  in  small  parcels.  At  the 
commencement  of  this  suit,  therefore,  the  Central  Pacific  Rail- 
road Company,  defendant,  did  not  own  an  acre  of  the  land  in 
question,  and  it  had  no  interest  whatever  in  this  controversy. 

In  1876,  the  Supreme  Court  decided  the  case  of  Newhall  vs. 
Sanger,  (92  U.  S.  761,)  in  which  it  was  held  that  the  odd  sections 
within  the  exterior  boundaries  of  the  alleged  Mexican  grant 
called  Moquelamos,  the  claim  for  confirmation  of  which  had  not 
been  finally  determined  at  the  time  of  the  withdrawal  of  the 
lands  by  the  Secretary  of  the  Interior  in  January,  1856,  for  the 
Central  Pacific  Railroad  Compaxiy,  were  not  "  public  lands'* 
within  the  meaning  of  the  Act  of  Congress,  granting  lands  to 
that  corporation,  and  were,  therefore,  not  included  in  that  grant 
— a  majority  of  the  Justices  taking  a  different  view  of  that  ques- 
tion from  that  taken,  and  still  confidently  entertained  by  note, 
and  reversing  the  judgment  of  this  Court  on  that  ground.     That 
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decision  settles  the  law  upon  that  point,  so  far  as  this  Court  is 
oonoemed,  and  is  Controlling  in  all  cases  to  which  it  is  fairly 
Applicable,  and  it  is  probably  applicable  to  all  those  lands  embraced 
in  the  patents  now  in  question,  lying  west  of  the  range  line,  be- 
tween ranges  7  and  8.  I  think,  however,  that  it  ought  not 
to  be  held  applicable  to  those  lands  situated  to  ike  east 
of  said  range  line.  The  description  of  the  Moquelamos 
grant  is  not  very  definite  as  to  its  eastern  boundary.  There 
is  no  diseno  to  make  it  definite.  The  quantity  is  limited  to 
eleven  square  leagues,  and  its  southern  boundary  is 
the  land  of  Mr.  Gulnac,  and  the  eastern  exterior  bound- 
ary, as  claimed  by  complainant,  would  carry  it  some  nine  or 
ten  miles  east  of  the  eastern,  boundary  of  Gulnac 's  claim, 
"while  there  is  nearly  twice  as  much  land  west  of  the  grange  line, 
between  ranges  7  and  8,  which  has  in  fact,  Gulnac's  land  for  a 
southern  boundary,  as  is  necessary  to  satisfy  the  grant.  Besides, 
the  Government  of  the  United  States  surveyed  the  lands  east  of 
said  range  line  as  public  lands,  and  in  all  its  departments  treated 
them  in  all  respects  like  other  surveyed  public  lands,  opening 
them  to  pre-emption,  offering  them  for  public  sale  upon  proclar 
maiion  by  the  President,  and,  afterwards,  to  private  entry  and 
for  homesteads,  and  actually  patented  all,  or  nearly  all,  which 
had  gone  into  second,  and  still  other  lands  before  this  bill  was 
filed,  and  reserved  an  ample  amount  within  the  undisputed  ex- 
terior boundaries  for  the  satisfaction  of  the  grant. 

The  Appropriation  Act  of  August  31, 1852,  appears  to  author- 
ize proceedings  restricting  the  location  to  smaller  limits  than 
the  exterior  boundaries,  and  surveying  the  surplus  as  public 
lands.  The  provision  of  the  statute  is:  **  For  surveying  private 
olaims  in  California  which  may  have  been  presented  in  good 
^th  to  the  Board  of  Land  Commissioners,  twenty-two  thousand 
five  hundred  dollars.  Provided,  that  the  authority  hereby  con- 
ferred on  the  Surveyor-General  shall  apply  only  to  such  uncon- 
firmed cases  as  in  the  gradual  extension  of  the  lines  of  the  public 
-surveys  he  shall  find  within  the  immediate  sphere  of  his  operations , 
•nd  which  he  is  satisfied  ought  to  be  respected,  and  actually 
surveyed  in  advance  ofconfii'mation" 

In  this  case  there  was  a  claim  for  the  unconfirmed  Moquela- 
TQOS  grant  pending  before  the  Board  of  Land  Commissioners, 
-which,  "  in  the  gradual  extension  of  the  lines  of  the  public  surveys  " 
the  Surveyor-General  seems  to  have  found  *'  within  the  immediate 
sphere  of  his  operations,  and  which  he  was  satisfied  ought  to  he 
respected  and  actually  surveyed  in  advance  of  confirmation.**  He 
accordingly  surveyed  it,  leaving  an  ample  quantity  of,  by  far  the 
beet  and  most  valuable  portions  of  the  land  west  of  the  range 
line  mentioned,  to  more  than  satisfy  the  grant,  sectionizing  and 
platting  the  surplus — being  that  part  situate  to  the  east  of  said 
range  line — as  ''public  land,"  subject  to  be  treated  as  other 
pablic  lands,  and  returning  the  surveys  and  plats  to  the  proper 
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land  office.  This  proceeding  seems  to  have  been  authorized  by 
the  provision  of  the  statute  cited,  and  to  have  emancipated  that  J 

portion  of  the  land  lying  to  the  east  of  the  range  line,  between  ] 

ranges  7  and  8  from  any  further  cl»iim  under  tiie  Moquelamos 
grant.  If  that  be  the  effect,  then,  there  can  be  no  question  that 
Uiese  lands,  at  least,  were  subject  to,  and  embraced  in,  the  con- 
gressional grant  to  the  Central  Pacific  Railroad  Company. 

The  claimant  of  the  grant  himself,  also,  as  we  have  seen,  by 
his  counsel,  limited  his  claim  to  the  lands  so  reserved  for  the 
purpose  lying  west  of  the  said  range  line,  so  that  all  parties 
in  interest  acquiesced  in  limiting  the  eastern  exterior  boundary 
of  the  land  out  of  which  the  grant  was  to  be  satisfied  to  the  said 
range  line.  Certainly,  if  the  doctiine  of  estoppel  applies  to 
any  case  as  against  the  United  States,  it  ought  to  be  made  ap- 
plicable here,  where  all  parties,  including  the  claimant  himself, 
for  so  many  years  acquiesced  in  accepting  said  range  line  as  the 
eastern  exterior  boundary  of  the  land  within  which  the  grant 
was  to  be  located.  Besides,  as  before  suggested,  there  is  no 
sufficient  legal  evidence  as  against  the  defendant,  that  the  eastern 
exterior  boundary  is,  in  fact,  east  of  that  line.  But  conceding 
this  recent  ex  parte  survey  to  be  legal  evidence,  it  surely  is  not 
entitled  to  greater  weight  than  the  strictly  official  survey  of  1865, 
executed  under  the  express  authority  of  tne  statute  of  1852  cited, 
by  which  the  eastern  boundary  of  the  tract  out  of  which  the  ] 

grant  was  to  be  satisfied,  was  located  at  the  range  line,  between  * 

ranges  7  and  8,  and  which  was  ever  afterwards  till  s^ter  issue 
of  these  patents,  acted  upon  by  the  Government,  the  claimant 
himself,  and  the  people  at  large,  as  properly  located. 

Upon  the  facts  disclosed  in  this  case,  it  seems  hardly  consist- 
ent with  good  faith  on  the  part  of  the  United  States,  and 
scarcely  worthy  a  great  nation,  at  this  late  date,  and  after  these 
lands  have  passed  into  the  hands  of  numerous  citizens  as  pur- 
chasers, to  seek  to  vacate  the  patents  upon  which  their  titles  rest 
To  many  of  these  lands,  especially  to  the  west  of  the  range  line 
mentioned,  a  second  patent  has  already  been  issued  by  the 
United  States,  and  some  of  the  occupants,  it  is  generally  under- 
stood, as  a  means  of  security  from  further  annoyance,  have  ac- 
quired the  title  under  both  patents. 

The  reservation  of  the  lands  by  which  they  were  taken  out  of 
the  railroad  grant  is  not  made  in  express  terms  by  the  statute 
itself,  but  it  is  worked  out  by  construction  from  implications 
as  to  the  policy  of  the  Government,  drawn  from  other  statutes 
relating  to  other  objects,  containing  express  reservations  as  to 
those  particular  objects,  which  to  my  mind  are  not  very  apparent, 
and  are  wholly  unsatisfactory;  and  which  did  not  command  the 
assent  of  all  the  Justices  of  the  Supreme  Court  who  sat  in  the  case. 
Down  to  the  decision  in  NewhaU  vs.  Sanger,  the  United  States 
Courts  for  the  district  of  California,  and  the  Supreme  Court  of 
the  State — and  they  may  be  reasonably  supposed  to  have  been 
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somewhat  familiar  with  the  condition  of  these  matters — ^held 
the  lands  in  question  to  be  within  the  congressional  grant. 
^Sanger  vs.  Sargent,  XJ.  S.  Circuit  Court  in  pamphlet, ,  decided 
in  September  1874,  and  other  cases  in  that  Court;  C.  P.  B,  B. 
Co.  Ts.  Yolland,  49  Cal.  439,  and  other  cases.)      So,  also,   some 
of  the  Justices  of  the  United  States  Supreme  Court  itself,  in- 
cluding the  Justice  from  this  circuit,  took  the  same  view;  and 
the   executive  department  of    the    National    Government  had 
early  adopted  and  for  many  years  prior  thereto  acted  upon 
that  h}7)othe8is.    Even  under  the  decisions  of  the  Supreme 
Court,  had  the  withdrawal  for  the  railroad  occurred  two  weeks 
later,  the  congressional  grant,  under  the  law  as  it  is,  would 
have  taken   effect  upon  these    lands.     (Byan  vs.   C.  F,  B,  B. 
Co,,  5  Saw,  261,  affirmed;  99  U.  S.  382.)    Yet  the  only  differ- 
ence  in  the  condition  of  the  lands  and  the  laws,  as  they  were 
on  the  12th  and  14th  of  February,  is,  that  on  the  intermediate 
day,  the  baleful  shadow  of  an  overhanging  fraud  had  been 
floated  away  by  a  final  rejection  of  the  Moquelamos  grant. 
On  the    12th  of  February  these  lands  were  not,  and   on  the 
14th  they  toere  ^'public  lands,**  within  the  meaning  of  the  Act 
of  Congress.     Yet  there  had  been  no  change  in  the  title  in  the 
meantime.     The  rejection  of  the  fraudulent  claim  only  deter- 
mined judicially  where  the  title  was.     It  simply  adjudged  that 
the  claim  was  not  valid,   and,   consequently,   that  the  lands 
claimed  then  were,  and  that  they  always  had  been,  a  part  of 
the  public  domain.     There  was  no  reservation   for  any  other 
purpose  than  to  ascertain  whether  they  belonged  to  the  United 
States  or  to  private  parties,  and  there  was  no  necessity  for  a 
reservation  for  that  purpose.     Had  the  claim  been  confirmed  it 
would  have  taken  sufficient  land  to  satisfy  the  grant,  whether 
reserved  or  not,  as  it  would  then  have  been  adjudged  to  belong 
to  the  grantee  and  not  to  the  United  States.     The  Act  of  Con- 
gress only  granted,  and  only  purported  to  grant,  lands  that 
belonged  to  the  United  States,  not  those  owned  by  private 
parties. 

These  observations  are  not  made  by  way  of  criticism  upon,  or 
to  question  the  propriety  of,  the  decision  of  the  Supreme  Court, 
to  which  I  yield  implicit  obedience,  but  to  point  the  suggestions 
made  respecting  the  consideration  due  from  the  Government  to 
the  parties  holding  titles  under  the  patents  now  in  question. 

Accepting  the  decision  of  the  Supreme  Court  as  correct,  still 
considering  these  facts,  and  the  action  of  the  Government  itself 
upon  the  opposite  construction  for  a  long  term  of  years — more 
than  twenty  years — the  people  who  purchased  are  excusable,  if 
they  supposed  these  patents  carried  a  good  title.  They  ought, 
oertainly,  to  be  entitled  to  some  consideration  at  the  hands  of 
the  Government.  And  even  as  to  the  lands  west  of  the  said 
range  line,  the  Government,  as  well  as  the  Courts,  State  and 
National,  from  the  date  of  the  rejection  of  the  Moquelamos  grant. 
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till  the 'case  of  Newhall  vs.  Sanger — a  period  of  ten  years — took 
the  view  and  acted  upon  it,  that  the  odd  sections  were  embraced 
in  the  railroad  grant;  otherwise,  there  would  have  been  no 
occasion  for  this,  or  other  suits,  to  vacate  the  patents  issued 
in  pursuance  of  that  view. 

But  however  the  case  may  be  on  the  merits,  under  the  de- 
cision of  Newhall  vs.  Sanger,  as  to  the  lands  lying  east  of  the 
range  line,  between  ranges  7  and  8,  there  is  another  point  upon 
which  the  present  bill  must  be  dismissed,  as  to  all  the  lands  and 
patents  in  question.    The  Central  Pacific  Bailroad  Company  is 
the  only  defendant,  and  before  the  filing  of  the  bill,  it  had  con- 
veyed all  the  lands  in  question,  and  ceased  to  have  any  interest 
in  the  subject-matter  in  controversv.     Not  a  person  who  had  any 
interest  in^the  matters  in  controvew  when  the  biU  was  filed,  ha^ 
been  made  a  party  to  this  suit.     The  Court  is  asked  to  vacate 
patents  to  large  quantities  of  lands,  held  by  numerous  parties 
under  these  patents,  without  anybody  having  an  interest  in  the 
lands  being  a  party  to  the  suit.     The  parties  in  interest  are  not 
only  proper,  but  indispensable  parties.     No  decree  can  be  ren- 
dered annulling  or  affecting  the  title  of  parties  to  land  without 
their  presence.     They  are  entitled  to  their  day  in  Court.  (Shields 
vs.  Barrows,   17  How.  130;   Coiron  vs.  MUlaudon,  19  lb.  113; 
Barney  vs.  Baltimore,  6  Wal.  285;  Ribon  vs.  Railroad  Companies, 
16  Wal.  460;  Railroad  Go,  vs.  Orr,  18  Wal.  475.)    The  defendant 
in  this  suit  having  no  interest  in  the  subject-matter  involved,  is 
not  even  a  necessary,  if  a  proper,  party  to  the  bill  to  annul  the 
patents.     To  vacate  the  patents  on  this  bill,  would  be  very  much 
like  foreclosing  a  mortgage  upon  lands,  in   a  suit  against  a 
mortgagor  not  personally  liable  for  the  debt  secured,  after  he 
has  conveyed  iiie  mortgaged  lands,  without  making  the  owner 
of  the  lands  a  party.     All  the  indispensable  parties  are  omitted 
from  the  bill,  and  those  not  necessary  to  be  made  parties  are 
sued. 

The  bill  must  be  dismissed  on  this  ground,  if  on  no  other,  and 
it  is  so  ordered. 

March  17,  1882. 


LEADING  ARTICLES  ON  IMPORTANT  SUBJECTS. 

Real  Estate  Agent,  14  Cent.  L.  J.  202. 

Injury  to  Parental  Feelings,  id.  222. 

Suits  upon  the  Same  Causes  of  Actions  in  I>i£rer6nt  States, 
and  Actions  on  Judgments  from  another  State,  id.  225. 

The  Right  of  Stoppage  in  Transitu,  id.  242. 

Will  or  No  Will,  id.  245. 

Departure  from  the  Common  Law  Rule  as  to  Testimony  by 
Husband  and  Wife,  3  Crim.  L.  Mag.  155. 
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Supreme  Court  of  California. 


In  Bake. 


[Filed  AprU  6,  1882.] 
No.  6741. 

NICHOLAS  HATES,  Eespondent, 

vs. 

0.  H.  WETHEEBEE  et  al..  Appellants. 

I>KXZ>— DsBCKXPTzoN.  Ejectment.  P.  held  an  nndiyided  interest  of  one- 
tenth  in  the  land  in  dispute;  he  conveyed  to  S.  the  deed  containing 
the  description:  **  All  the  grantor's  right,  title,  and  interest  in  the 
following  described  property,  viz:  one-half  interest  in  that  fight,  title, 
and  interest  of  the  party  of  the  first  part  inland  to  an  hndiyided  one- 
tenth  part  of  that  certain  tract,"  etc.  S.  conveyed  to  T.  the  deed 
oontaiaing  the  description:  '*  One-half  interest  in  the  right,  title, 
and  interest  of  the  party  of  the  first  part  in  and  to  an  undivided  one- 
tenth  part  of  that  certain  tract,"  etc.  Held,  the  deed  from  P.  to  8. 
conveyed  an  undivided  half  of  the  tenth  interest,  one-twentieth;  and 
the  deed  from  S.  to  T.  was  for  a  half  interest  in  that  right,  title,  and 
interest,  one-fortieth. 

Ii>d — Id,  It  is  not  the  entire  interest  of  the  grantor  S.  in  the  undivided 
tenth,  which  was  one-twentieth,  that  was  intended  to  be  conveyed, 
according  to  the  langnag&of  the  deed;  but  it  is  the  half  inter  est  in  *'  that 
right,  ttile,  and  interest  of  the  party  of  the  first  part,"  S.,  that  is  de- 
athbed in  the  granting  part  of  the  deed.  In  order  to  hold  that  the 
deed  from  S.  passed  his  entire  interest,  the  Court  would  have  to  reject 
the  words  **  one  half  interest  of  the  party  of  the  first  part,"  and  inter- 
polate the  words  "all  my  right,  title,  and  interest,"  or  words  of 
equivalent  meaning. 

Ii>. — ^BiciTAi.— OsMKBAL  WoBss.  When  there  is  a  particular  recital  in  a 
deed,  and  then  general  words  follow,  the  general  words  shall  be 
qualified  by  the  particular  recital. 

Pbaozzci— FDiDiNOB--Jin>OMnvT.  The  Court  having  failed  to  find  upon  all 
the  issues  of  its  own  motion,  made  and  signed  additional  findings 
after  the  entry  of  judgment  upon  the  incomplete  findings.  Eeld,  the 
practice  was  proper. 

Appeal  from  Third  District  Court,  San  Franoisoo. 

TFalhce  &  Eastings,  and  Cope,  for  appellants. 
WUUam  M.  Pierscm,  for  respondent. 
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Shabpstein,  J.,  delivered  the  opinion  of  the  Court. 

Plaintiff  brought  an  action  of  ejectment  in  one  of  the  late 
District  Courts  to  recover  an  undivided  interest  in  certain 
lots  situate  in  the  city  and  county  of  San  Francisco.  On 
the  trial  of  the  case,  a  deed  from  James  A.  McDougall  to 
Charles  Precht  was  introduced  in  evidence,  which  deed  con- 
veyed an  undivided  interest  of  one-tenth  in  the  land;  and 
plaintiff  also  introduced  a  deed  from  Charles  Precht  to  one 
Gustavus  Siebeck,  containing  the  following  description  of 
the  property  conveyed:  *'A11  of  the  grantor's  ri^ht,  title, 
and. interest  in  the  following  described  property,  viz:  One- 
half  interest  in  that  right,  title,  and  interest  of  the  pariy  c^ 
the  first  part  in  and  to  an  undivided  one-tenth  part  of  that 
dertain  tract  or  parcel  of  land,''  etc.  Plaintiff  further  intro- 
duced in  evidence  a  deed  from  Gustavus  Seibeck  to  one  G. 
W.  Ten  Broeck,  which  contained  the  following  description 
of  the  property  conveyed:  "  One-half  interest  in  that  right, 
title,  and  interest  of  the  party  of  the  first  part  in  and  to 
an  undivided  one-tenth  part  of  that  certain  tract  or  parcel  of 
ground,"  etc.  The  Judgment  of  the  Court  below  was  in 
favor  of  the  plaintiff  for  an  undivided  one-twentieth  of  the 
land  in  controversy,  and  it  is  claimed,  on  behalf  of  the  appel- 
lant, that  the  foregoing  description  vested  in  Ten  Broeck, 
an  undivided  interest  to  the  extent  of  one-fortieth  only. 

The  deed  from  MoDougall  to  Precht  passed  the  title  to 
one-tenth  of  the  property,  and  the  deed  from  Precht  to 
Seibeck  conveyed  an  undivided  half  of  that  tenth  interest, 
thus  vesting  in  him  an  interest  of  one-4w€nti€th.  And  the 
deed  from  Siebeck  to  Ten  Broeck  was  for  a  one-half  interest 
in  the  right,  title,  and  interest  of  the  party  of  the  first  part 
^'  in  and  to  an  undivided  one-tentU  part  of  that  certain  tract 
or  parcel  of  land." 

In  the  case  of  Jackson  vs.  Stevens^  16  Johns.  109,  a  deed 
somewhat  similar  in  its  language  was  construed  by  the 
Supreme  Court  of  New  York.  The  syllabus  of  the  case  is 
that  ''where  a  person  seized  of  three  undivided  fourth  parts 
of  a  farm,  conveys  an  equal  moiety  of  the  farm,  describing 
it  by  metes  and  bounds,  together  wUh  aU  the  estcUe,  rights  titlcy 
etc.,  which  he,  the  aratitor,  hath  to  the  above  described premisea; 
these  general  words  are  not  to  be  construed  as  extending  the 

frant  beyond  one  moiety  of  the  premises;"  and  the  learned 
udge  (Spencer),  in  delivering  the  opinion  of  the  Conrt, 
says:  ''Upon  a  fair  construction  of  this  deed,  it  conveys 
only  a  moiety  of  the  farm.  The  deed  at  first  grants  one 
equal  undivided  half  part  of  the  farm,  and  also  all  the  estate, 
right,  title,  etc.,  '  which  he,  the  said  Ebenezer  Stevens,  hath 
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to  the  above  described  premises,  either  in  law  or  equitj, 
from  the  last  will  and  testatment  of  Samuel  Steyens,  of,  etc., 
deceased.'  Now,  the  described  premises  were  one-half  of 
the  farm.  It  is  true,  the  boundaries  of  the  whole  farm  are 
mentioned;  but  the  entire  farm  is  not  the  premises  described 
in  the  granting  part.  The  one  equal  undivided  half  of  the 
fann  is  there  Ascribed.  It  is  a  principle  in  the  construction 
of  releases,  and  the  reason  of  the  rule  extends  to  grants  and 
conveyances  of  lands,  that  a  release  in  general  words  shall 
be  restrained  to  the  particular  occasion;  and  that  where 
there  are  general  words  alone  in  a  deed  of  release,  they  shall 
be  taken  most  strongly  against  the  releasor;  but  when  there 
is  a  particular  recital  in  a  deed,  and  then  general  words 
foUow,  the  general  words  shall  be  qualified  by  the  particular 
recital.  Technically  speaking,  the  deed  contains  no  recital; 
but  the  special  object  of  the  deed  was  to  convey  one-half  of 
the  farm,  and  the  general  words  are  thrown  in  to  show  how 
the  right  of  the  grantor  was  derived.  It  would  be  doing 
violence  to  the  deed,  and  to  the  intention  of  the  parties,  to 
say  that  it  was  meant  to  convey  the  whole  farm." 

It  is  not  the  entire  interest  of  the  grantor  Seibeck  in  the 
one  undivided  tenth,  which  was  one-twentieth,  that  was  in- 
tended to  be  conveyed,  according  to  the  language  of  this 
deed;  but  it  is  the  hjXf  interest  in  ^'that  right,  title,  and 
interest  of  the  party  of  the  first  part''  that  is  described  in 
the  granting  part  of  tiie  deed.  In  order  to  hold  that  the 
deed  from  Siebeck  passed  his  entire  interest  in  the  land  we 
would  have  to  reject  the  words  "  one-half  interest  of  the  j>arty 
of  the  first  party  and  interpolate  the  words  "  all  my  right, 
title,  and  interest,"  or  words  of  equivalent  meaning.  This 
we  cannot  do.  The  language  is  somewhat  obscure,  but  a 
fair  construction  of  it  leads  to  the  conclusion  that  Ten 
Broeck  succeeded  to  only  half  of  the  interest  of  Siebeck  in 
the  land  in  controversy. 

The  other  point  made  on  this  appeal,  that  the  Court  had 
no  power  to  me  additional  findings,  is  not  well  taken.  It  is 
true  that  it  was  held  in  the  case  of  Baggs  vs.  Smith,  53  Cal. 
88,  that  the  Oourt  had  no  authority  to  make  the  further 
findings;  but  in  that  case  the  additional  findings  were  filed 
after  the  case  had  been  appealed  to  the  Supreme  Oourt. 
The  following  cases  are,  however,  authority  for  holding  that 
the  further  findings  in  the  case  were  not  improperly  filed: 
Pratakmgo  vs.  Larco,  47  Cal.  378;  Ogbom  vs.  Connor,  46  Id. 
346;  Bosquet  ys.  Crane,  51  Id.  505. 

Order  reversed. 

We  concur:    Boss,  J.,  McKinstry,  J.,  Myrick,  J. 
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In  Bank. 


[Piled  April  7,  1882.] 

No.  6712. 

SWAMP  LAND  DI8TBICT,  Etc.,  Appellant. 

YB. 

FECK  ET  AL.,  Eesponbents. 

Bbolahation  —  A88B88MXNT  —  Tbubtbks.  Commissioners  appointed  by  a 
Board  of  Superyisors  to  levy  assessments  for  reclamation  purpoaes, 
are  not  authorized  to  assess,  upon  lands  situated  within  a  iliamet,  a 
charge  for  work  done  before  any  Board  of  Tmsteea  had  been  ap- 
pointed. 

Id. — EsTDCATB — YAiiCTE.  Neither  the  Board  of  Trastees  of  a  reclamatiom 
district  nor  its  engineer  have  authority  to  estimate  the  value  or  cost  ot 
work  which  had  ^en  done  before  the  Board  had  any  existence. 

Id. — CoMFZiAiMT.  A  complaint  on  a  swamp  land  assessment,  showing  that  a 
part  of  the  assessment  is  for  work  done  before  there  was  a  Board  of 
Trustees  of  the  district,  is  invalid. 

Id. — Bt-Law.  The  Code  does  not  leave  the  matter  of  such  atseesments  to 
be  regulated  by  a  by-law  of  a  district.  Fvrtker,  the  by-law  relied  on 
by  plaintiff  is  inconsistent  with  the  provisions  of  the  Code  upon  the 
same  subject. 

PBACnOB  —  COBPOBATION — CAPAOmr   TO    8UB — DSMUBBSB-  PzJBADINa.       An 

objection,  by  demurrer  to  a  complaint,  thai  it  does  not  appear  that 
plaintiff,  corporation,  was  ever  duly  created,  goes  to  the  leg^  capacity 
of  plaintiff  to  sue,  and  not  to  the  sufficienoy  of  the  facts  stated  to  con- 
stitute a  cause  of  action. 

Id. — Answkb.  It  is  not  a  good  ground  of  demurrer  that  it  does  not  appear 
in  the  complaint  that  plaintiff  has  the  legal  capacity  to  sue.  That 
omision  must  be  taken  advantage  of  by  answer. 

BwAMP  Land  Assbssmemtb  —  Joimdkb  of  Actions  —  Mui^tzpligitt.  One 
assessment  was  based  upon  an  estimate  of  the  probable  expense  of  the 
reclamation  work  which  it  had  been  resolved  to  do.  The  amount  of 
money  raised  by  that  assessment  was  exhausted  b^ore  the  completion 
of  the  work.  Another  estimate  of  the  amount  required  to  complete 
the  work  was  made,  and  a  supplemental  assessment,  for  which  the  law 
provides,  was  made  to  cover  the  expense  of  completing  the  work. 
nM,  both  assessments  might  be  united  in  one  action,  in  order  to 
avoid  a  multiplicity  of  suits. 

Appeal  from  Fifth  District  Court,  San  Joaquin  County. 

Campbdl,  Neal,  FaUerson  dk  McStay,  for  appellant. 
Balaivin,  Byers  dc  EUiott,  and  DiuUey,  for  respondenia. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Court: 

The  complaint  in  this  action  is  entitled,  ''In  the  District 
Court,"  etc.,  "  Swamp  and  Oyerflowed  Beclamaiion  District, 
No.  110,  of  the  State  of  California,  in  and  for  San  Joaquin 
County,  PJmrUiffy  vs.  Christian  Feck,  the  Stockton  and  Loan 
Association,  John  Doe,  and  Bichard  Boe,  Defendanta.^^ 

The  first  statement  in  the  complaint  is  that  "  the  plaintiffy 
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duly  formed,  organized,  and  created  under  and  by  virtue  of 
the  laws  of  the  State  of  California,  ^  ^  ^  f or  cause  of 
action  alleges.''  This  statement  is  followed  by  a  statement 
of  the  cause  of  action.  The  defendants  demurred  to  the 
complaint.  The  first  ground  of  demurrer  is  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  objections  specified  are  in  substance  that  it 
docs  not  appear  from  the  complaint  that  the  plaintiff  was 
ever  duly  created  a  swamp  and  overflowed  land  district. 
That  objection,  however,  if  well  taken,  would  go  to  the  legal 
tt^pacity  of  the  plaintiff  to  sue,  and  not  to  the  sufficiency  of 
the  facts  stated  to  constitute  a  cause  of  action.  ( The  Phimx 
Bank  vs.  Donndl,  40  N.  Y.  110.)  A  demurrer  on  the  ground 
thai  the  plaintiff  has  not  the  legal  capacity  to  sue,  would  be 
bad,  because  it  does  not  appear  upon  the  face  of  the  oom- 

Slaint  that  the  plaintiff  has  not.  It  is  not  a  good  ground  of 
emurrer  that  it  does  not  appear  in  the  complaint  that  the 
plaintiff  has  the  legal  capacity  to  sue.  That  omission  can 
only  be  taken  advantage  of  by  answer.  (C.  C.  P.,  Sec.  432; 
TtteFhcenix  Bank  vs.  DonneU,  mvpra.) 

Another  ground  of  demurrer  specified  is,  that  severa  \ 
causes  of  action  have  been  improperly  united,  to  wit:  Two 
causes  of  action  to  enforce  liens  for  two  assessments  made 
on  the  same  land  at  different  times.  The  first  assessmen  i 
was  based  upon  an  estimate  of  the  probable  expense  of  the 
work  which  it  had  been  resolved  to  do.  The  amount  of 
money  raised  by  that  assessment  was  exhausted  before  the 
completion  of  tne  work.  Another  estimate  of  the  amount 
lequired  to  complete  the  work  was  made,  and  a  supplemental 
assessment,  for  which  the  law  provides,  was  made  to  cover 
the  expense  of  completing  the  work.  If  there  be  any  reason 
why  tnese  two  assessments  cannot  be  recovered  in  the  same 
action,  it  has  not  been  brought  to  our  attention.  And  un- 
less there  be  some  substantial  reason  for  not  uniting  them  in 
one  action,  they  should  be  so  united,  in  order  to  avoid  a 
multiplicity  of  actions. 

Dyer  vs.  Baniow,  60  Cal.  662,  is  not  a  parallel  case. 

But  the  complaint  shows  that  some  part  of  the  assessment 
is  for  work  done  before  the  Board  of  Trustees  was  elected, 
and  consequently  before  any  engineers  could  have  been  em- 
ployed "to  survey,  plan,  locate,  and  estimate  the  cost  of 
the  work  necessary  for  reclamation, "  etc. 

We  do  not  think  that  the  Board  of  Trustees  or  its  engineer 
had  any  authority  to  estimate  the  value  or  cost  of  work 
which  nad  been  done  before  the  Board  had  any  existence. 
It  was  the  cost  of  the  work  necessary  to  be  afterwards  done 
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for  reclamation  that  the  engineer  was  to  estimate  and  the 
Board  of  Trustees  to  report  to  the  Board  of  Supervisors. 
Work  which  had  been  previously  done  should  not  have  been 
included  in  an  estimate  of  the  cost  of  work  which  it  was 
necessary  to  do  for  reclamation.  And  if  not,  it  is  quite  clear 
that  the  Commissioners  were  not  authorized  to  assess  upon 
the  lands  situated  within  the  district  a  charge  for  work  done 
before  any  Board  of  Trustees  had  been  appointed. 

It  is  true  that  there  was  a  by-law  adopted  which  provided 
for  such  an  assessment,  but  the  Code,  as  we  read  it,  does  not 
leave  this  matter  to  be  regulated  by  a  by-law,  and  the  one 
relied  upon  is  inconsistent,  we  think,  with  the  provisions  of 
the  Code  upon  the  same  subject. 

Judgment  affirmed. 

We  concur:  McEinstry,  J.,  Thornton,  J.,  McKee,  J., 
Boss,  J. 

Depabtment  No.  2. 


[Filed  April  4,  1882.] 
.    No.   7184. 
PABEEB,  Bespondent,  vs.  ALTSCHUL  et  al.,  Appellants. 

Stbkst  AasissHEirr  —  Action  —  DisMissAii  —  Pbbsxtmption — Pabtzbs.  On 
appeal  from  a  decree  foreclosing  a  street  assessment  lien,  the  decree 
recited  that  the  action  was  dismissed  as  to  some  of  the  defendants. 
Held,  aU  presumptions  are  in  favor  of  the  correctness  of  the  proceed- 
ings of  Courts  of  general  jurisdiction,  and  as  the  consent  of  the  de- 
fendants appealing  would  have  iustified  the  order  of  the  Court,  the 
presumption  is  that  such  consent  was  given,  there  being  nothing  in 
the  record  to  the  contrary. 

Appeal  from  Fourth  District  Court,  Han  Francisco. 

E.  A.  Latvrencey  for  appellants. 
Bocke  &  Parker,  for  respondent. 

By  the  Coubt  : 

The  decree  recites  that  the  action  -was  dismissed  as  to 
some  of  the  defendants.  If  any  of  the  other  defendants  had 
objected  to  such  dismissal,  it  would  seem  upon  the  authoritr 
of  Clark  vs.  Porter,  63  Cal.  409;  Diggins  vs.  Beat/,  54  Cal. 
622;  Harney  vs.  AppkgaJte,  7  P.  C.  L.  J.  86;  IMeman  vs. 
Boper,  Id.  661,  that  the  objection  woxdd  have  been  well 
taken.  But  for  anything  appearing  to  the  contrary,  snoh 
dismissal  may  have  been  consented  to  by  the  appellant. 

All  presumptions  are  in  favor  of  the  correctness  of  the 
proce^ings  of  Courts  of  general  jurisdiction,  and  as  the 
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eoDsent  of  the  defendants  would  have  justified  the  order  of 

(the  Conrt,  we  must  presume  that  such  consent  was  given^ 
there  being  nothing  in  the  record  to  show  that  it  was  not. 
I  Judgment  affirmed. 

I 

/  Depabthent  No.  2. 

[Filed  April  3,  1882.] 
No.  7169. 

SWEENEY  ET  AL.,  Bespondents, 

vs.        •     . 

STANFORD,  Appellant. 

pBAoncB — NoncK — Ambndmknt—  Oalbndab — Waiykb — Motion.  When  the 
calendar  was  called  defendant's  attorney  was  not  present,  but  the  attor- 
ney for  plaintiffs  stated  to  the  Court  that  a  jury  trial  was  waived,  where- 
npon  the  Conrt  pnt  the  case  on  the  equity  calendar  for  trial,  of  which 
facts  neither  defendant  nor  his  attorney  had  any  notice,  but  supposed 
that  the  ease  was  on  the  jury  calendar.  The  case  was  tried  in  the 
absence  of  defendant's  attorney  and  judgment  rendered  for  plaintiffs. 
Defendant  thereupon  gave  notice  of  a  motion  to  set  aside  the  judgment, 
accompanied  by  affidayits  of  merits  and  surprise.  The  Court  denied 
the  motions  because  the  grounds  thereof  were  not  set  forth  in  the 
notice.  Defendant  thereupon  asked  leave  to  amend  the  notice  of  motion, 
but  leave  was  refused.  Meld,  the  Court  should  have  allowed  defend- 
ant to  amend  his  notice  of  motion.  Further,  plaintiffs'  attorney  knew, 
and  the  Court  knew,  upon  what  grounds  defendant  moved,  because 
there  was  attached  to  the  notice  of  motion  an  affidavit  in  which  the 
grounds  were  fully  stated. 

Id. — AonoK — Common  Law — Jubt  Tbial.  The  action  being  a  common  law 
action,  the  right  of  trial  in  jury  existed  unless  it  was  waived  by  tiie 
mode  pointed  out  by  statute.     (631,  0.  C.  P.) 

I]>. — Waivbb — Appkabanob.  The  failure  of  defendant  to  appear  when  the 
case  was  called  on  the  equity  calendar  did  not  operate  a  waiver  of 
the  right  of  trial  by  jury,  because  the  case  was  improperly  on  such 
calendar. 

JumtJXAL  NoncB — Bulbs.  The  appellate  Court  will  take  judicial  notice  of 
the  rules  of  the  Superior  Court.     (Per  Sharpstein,  J.) 

Appeal  from  Superior  Oonrt^  San  Francisco. 

Brown  and  Fovlds^  for  appellant. 
E.  P.  (7ofe,  for  respondents. 

MoBRisoNy  C.  J.,  delivered  the  opinion  of  the  Conrt: 

Plaintiffs  bronght  their  action  against  defendant  for  the 
snm  of  $1,231  for  goods,  wares,  and  mei^chandise  sold  and 
delivered.  The  complaint  was  answered  in  due  time,  and 
ihe  case  was  pat  on  the  calendar  for  trial.  When  the  calen- 
dar was  called  the  defendant's  attorney  was  not  in  attendance, 
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but  the  attorney  for  the  plaintiffis  being  present,  stated  to 
the  Court  that  a  jury  trial  *wfiU9  waived,  whereupon  the  case 
was  put  on  the  equity  calendar  for  trial.  Of  this  fact  neither 
the  defendant  nor  his  attorney  had  any  notice;  but  both 
supposed  that  the  case  was  on  me  jury  calendar.  The  con- 
sequence was  that  the  case  was  tried  io  the  absence  of  de- 
fendant's attorney,  and  judgment  was  rendered  in  favor  of 
plaintiffs  for  the  full  amount  claimed.  Defendant  thereupon 
gave  notice  of  a  motion  to  set  aside  the  judgment,  and  ac- 
companied his  motion  with  affidavits  of  merits  and  surprise. 
The  Court  denied  the  motion  because  the  notice  did  not 
state  the  grounds  upon  which  the  motion  to  set  aside  the 
judgment  would  be  made.  Defendant  thereupon  asked  leave 
to  amend  his  notice  of  motion,  but  leave  was  denied. 

The  case  properly  belonged  on  the  jury  calendar,  and  the 
right  to  a  jury  trial  was  not  waived  by  the  defendant.  The 
action  was  a  common  law  action  and  the  right  of  trial  by 
jury  existed  unless  it  was  waived :  first,  by  failing  to  appear 
at  the  trial,  second;  by  written  consent  in  person  or  By  at- 
torney filed  with  the  clerk;  or,  third,  by  oral  consent  in 
open  Court,  entered  in  the  minutes.   (Section  631,  C.  C.  P.) 

In  the  case  before  us,  there  was  no  waiver  in  any  one  of 
the  modes  prescribed  by  the  Code.  If  the  case  had  been 
put  on  the  jury  calendar  where  it  properly  belonged,  and  if, 
when  called  on  that  calendar  for  trial,  the  defendant  had 
failed  to  appear,  there  would  have  been  a  waiver  of  the  right 
of  trial  by  jury;  but  the  failure  of  the  defendant  to  appear 
when  the  case  was  called  on  the  equity  calendar,  did  not 
operate  as  a  waiver,  for  the  simple  reason  that  the  case  was 
improperly  on  the  equity  calendar,  and  should  not  have  been 
there.  Neither  the  defendant  nor  his  attorney  was  charge- 
able with  laches  in  failing  to  notice  the  business  on  tne 
equity  calendar,  as  neither  had  any  notice  whatever  that  the 
case  was  there  for  trial.  It  seems  that  the  Court  denied  the 
motion  to  vacate  the  judgment  ''for  the  reason  that  the 
notice  of  said  motion  did  not  specify  the  grounds  upon  which 
the  same  would  be  made."  We  infer  from  the  language  of 
the  order  that  there  is  a  rule  of  the  Superior  Court  requiring 
such  a  notice  to  contain  a  statement  of  the  grounds  upon 
which  the  motion  is  made,  and  assuming  that  the  motion 
was  properly  denied,  because  the  notice  was  insufficient,  we 
think  it  was  the  duty  of  the  Court  to  allow  defendant's 
motion  for  leave  to  amend  his  notice,  so  as  to  make  it  conform 
to  the  rule  of  the  Court.  There  is  no  doubt  that  the  plainti&' 
attorney  knew,  and  the  Court  also  knew,  upon  what  grounds 
defendant  moved,  because  there  was  attached  to  the  notice 
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an  affidayit  in  which  the  grounds  were  folly  stated.  The 
Oode  (Seo.  473/0.  0.  P.)* is  Terj  liberal  on  the  subject  of 
amendments,  and  the  recent  decisions  of  this  Court  have 
been  in  full  accord  with  the  spirit  of  the  Code. 

We  are  of  the  opinion  that  me  defendant  should  have  been 
allowed  to  amend  his  notice  of  motion,  and  that  the  Court 
erred  in  denjring  his  motion. 

The  order  is  therefore  reversed. 

I  concur:    Mjrick,  J. 

OONOUBRING  OPINION. 

I  concur.  It  seems  to  me  that  the  appellant  made  a  show- 
ing, upon  which  he  was  entitled  to  have  the  judgment 
Tacated,  and  the  only  ground  assigned  by  the  Court  for  not 
granting  the  motion  was  that  the  notice  of  motion  did  not 
specify  the  ground  upon  which  it  would  be  made;  and  the 
respondents  in  their  brief  cite  a  rule  of  the  Superior  Court, 
which  requires  that  the  grounds  of  the  motion  d^all  be  stated 
in  the  notice.  But  I  am  unable  to  find  in  the  record  any 
eyidence  of  the  existence  of  such  a  rule,  and  this  Court  does 
not  take  judicial  notice  of  the  rules  of  the  Superior  Court. 
(Gtdter  YS.  Caruthers,  48  Cal.  178;  Warden  vs.  mendodno  Go., 
32  Cal.  656.)  Sharpstein,  J. 


In  the  Circuit  Court  of  the  United  States 

DiSTBIOT  OF  ObEGON. 


[Friday,  April  21,  1882.] 


No.  771. 
UNITED  STATES  vs.  DANIEL  SMITH. 

1.  TuiBiB  ON  PiTBLio  Lands  in  Obboon.  The  Act  of  Jane  8,  1878  (19 
Stat.  88),  giving  permission  to  the  residents  of  Colorado,  Nevada,  the 
Territories,  **  and  other  mineral  districts  of  the  United  States,"  to 
cat  timber  for  certain  parposes  apon  the  mineral  lands  therein,  does 
not  apply  to  Oregon,  bat  Uie  sabjeot  of  catting  timber  on  the  pablio 
lands  within  sach  State  is  r^galated  by  the  Act  of  the  same  date  (19 
Stat.  89),  providing  among  other  things,  for  the  sale  of  timber  lands 
therein. 

9.  HsriBAii  DisTBior.  This  term  as  ased  in  the  first'  of  the  said  Acts  of 
Jane  3,  1878  (19  Stat.  88),  has  no  application  to  Oregon,  there  being 
no  sach  division  or  district  of  the  State  established  either  by  law  or 
common  reputation. 


L 
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3.  OuTTiMO  TzKBXB-  Who  Mat  AND  What  Fob.  Under  the  Act  of  Jane 
3,  1878  (19  Stat.  89),  peraoDs  occupying  the  public  lands  in  Ore^n 
nnder  the  mining,  pre-emption,  or  homestead  laws  of  the  United 
States,  may  cnt  and  nse  the  timber  thereon  conyenient  for  the 
purposes  of  such  cccapanoy,  and  may  also  take  other  timber  from  the 
public  lands  if  need  be,  sufficient  to  maintain  the  necessary  improTe- 
ments  on  the  lands  so  occupied;  but  any  cutting  or  removing  timber 
from  the  public  lands  otherwise  than  this — as  with  intent  to  dispose 
of  or  wantonly  destroy  the  same — is  a  trespass  for  which  the  t>arty 
guilty  of  the  same  is  liable  civilly  and  criminally.     (19  Stat.  90.) 

J,  F,  Watson,  for  the  plaintiff. 
John  J.  BaUeray,  for  Uie  defendant. 

Deadt,  J. : 

This  action  is  brought  by  the  United  States  to  recover  from 
the  defendant  the  sum  of  $10,000  damages  for  wrongfully 
cutting  and  canying  away  certain  timber,  between  January  1, 
1879,  and  the  commencement  of  the  action — August  17,  1881 — 
then  being  and  growing  upon  that  parcel  of  the  unsurreyed 
public  lands  of  the  plaintiff,  situated  in  Baker  County,  Oregon, 
which,  if  surveyed,  would  be  township  11,  south  of  range  40, 
east  of  the  Wallamet  meridian,  with  interest  to  dispose  of  the 
same;  and  for  that  he  ''  did  convert  and  dispose  of  the  same." 

The  defendant,  for  answer  jto  the  compliant,  denies  the  alle- 
gations thereof,  and  for  a  further  answer  says:  That  at  the 
time  of  committing  the  alleged  unlawful  acts  the  defendant  was 
a  citizen  of  the  United  States,  over  21  years  of  age,  and  a  bona 
fide  resident  of  ''  a  mineral  district  of  the  United  States,"  con- 
sisting of  Baker,  Grant,  Union,  Umatilla,  and  Wasco  Counties, 
the  same  being  *'  the  fourth  mineral  district  of  the  United  States 
in  the  State  of  Oregon,"  and  that  while  he  was  such  a  resident 
he  did  enter  upon  tiie  unsurveyed  tract  of  public  land  aforesaid, 
the  same  being  within  said  mineral  district,  and  ''  cut  and 
remove  therefrom  a  small  number  of  trees  growing  thereon;" 
that  said  tract  of  land  was  mineral  land  and  not  subject  to  entry 
under  any  law  of  the  United  States,  "  except  for  mineral  entiy;" 
that  said  trees  were  ''  cut  and  removed  and  actually  used  for 
building,  agricultural,  mining,  and  domestic  purposes  by  de- 
fendant and  others  within  said  mining  district;"  and  that  the 
cutting  and  removing  of  said  trees  constitute  the  trespass 
mentioned  in  the  complaint. 

The  plaintiff  demurs  generally  to'  this  defense.  The  first  Act 
of  Congress  which  in  terms  authorized  or  permitted  the  cuttings 
of  timber  upon  the  public  lands  by  a  private  person  for  any 
purpose,  was  passed  June  3,  1878  (20  Stat.  88),  and  is  entitled 
"  An  Act  to  authorize  the  citizens  of  Colorado,  Nevada,  and  the 
Territories,  to  fell  and  remove  timber  on  the  public  domain  for 
mining  and  domestic  purposes." 

This  Act  contains  three  sections.  The  first  one  authorized 
any  bona  fide  resident  of  the  States  aforesaid,  or  either  of  the 
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Temtoriee — naming  them — '  -  and  all  other  mineral  districts  of 
the  United  States,"  "  to  fell  and  remove  for  building,  agricul- 
tural, mining,  or  other  domestic  purposes,"  any  trees  growing 
upon  the  public  lands,  ''said  lands  being  mineral,"  and  not 
f  then  subject  to  entry,  "  except  for  miner^  entry;"  subject  to 

BQch  regulations  as  the  Secretary  of  the  Interior  may  prescribe 
for  the  protection  of  the  timber  upon  said  lands  and  other 
purposes — ^with  a  proviso,  that  the  Act  should  not ''  extend  to 
railroad  corporations." 
i  The  second  section  makes  it  the  duty  of  the  officers  of  any 

local  land  office,  ''  in  whose  district  any  mineral  land  may  be 
situated,"  to  ascertain  whether  timber  is  cut  or  used  upon  such 
mineral  lands  ''  except  for  the  purposes  authorized  by  the  Act," 
and  to  give  notice  thereof  to  the  Commissioner  of  tne  General 
Land  Office. 

The  third  section  prescribes  the  punishment  for  a  violation  of 
the  Act  or  the  rules  made  in  pursuance  thereof. 

The  Act  is  very  loosely  and  unskilfully  drawn,  and  abounds 
in  unnecessary  and  indefinite  phrases  and  clauses  of  the  and-so- 
forth  character.  The  priviledge  conceded  by  it  is  limited  to 
citizens  of  the  United  States — "and  other  persons,"  resident  in 
certain  States  and  Territories,  naming  them,  "and  all  other 
mineral  districts  of  the  United  States."  It  allows  timber,  "  or 
other  trees,"  to  be  cut  for  building,  agricultural,  mining,  "  or 
other  domestic"  purposes,  subject  to  such  regtdations  as  the 
Secretary  of  the  Ijiterior  may  prescribe  for  the  protection  of  the 
timber  and  undergrowth,  "  and  for  oOier  purposes." 

On  the  same  day  another  Act  was  passed  (20  Stat.  89),  en- 
titled "An  Act  for  the  sale  of  timber  lands  in  the  States  of 
Califomia,  Oregon,  Nevada,  and  Washington  Territory." 

This  Act  contains  six  sections.  The  first,  second,  and  third 
ones  provide  for  the  sale  of  the  "  unsurveyed  public  lands" 
within  these  States  and  this  Territory  not  included  in  any  reser- 
vation of  the  United  States,  valuable  chiefly  for  timber  or  unfit 
for  cultivation,  which  have  not  been  offered  for  sale,  in  quan- 
tities not  exceeding  160  acres  to  one  person  or  association,  at 
the  minimnm  price  of  $2.50  per  acre — ^with  a  proviso,  that  the 
Act  should  not,  among  other  things,  authorize  the  sale  of  a 
"mining  claim,''  or  lands  containing  gold,  silver,  cinnabar, 
copper,  or  coal." 

Section  4  provides  "  That  after  the  passage  of  this  Act  it  shall 
be  unlawful  to  cut  or  cause  or  procure  to  be  cut  or  wantonly 
destroy  any  timber  growing  on  any  lands  of  the  United  Stales"  in 
the  States  or  Territory  aforesaid,  "  or  refaove  or  cause  to  be 
removed  any  timber  from  such  public  lands  with  intent  to  export 
or  dispose  of  the  same;"  *  *  *  and  that  any  person  so 
offendmg  shall,  on  conviction,  be  fined  for  every  such  offense 
not  lees  than  $100  or  more  than  $1,000,  with  a  proviso  that  the 
Act  shall  not  prevent  any  minor  or  agriculturalist  from  clearing 
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his  land  in  the  ordinary  working  of  his  mining  claim  or  pre- 
paring his  farm  for  tillage,  or  from  taking  the  timber  necessaiy 
to  support  his  improvements . " 

Section  5  provides  for  the  relief  of  persons  prosecuted  in  said 
States  and  Territory  for  the  violation  of  the  Timber  Act  of 
March  2,  1831  (4  Stat.  472,  §  2461,  Bev.  Stats.),  and  repeals 
§  4751  of  the  Revised  Statutes,  providing  for  the  disposition  of 
penalties  and  forfeitures  incurred  under  said  Act  or  section,  and 
directs  that  all  moneys  collected  under  that  Act  shall  be  covered 
into  the  Treasury  of  the  United  States. 

Section  6  provides  that  all  Act  and  parts  of  Acts  inconsistent 
with  such  Act  are  repealed. 

In  support  of  this  plea  or  defense,  counsel  for  the  defendant 
contends:  1.  That  the  first  named  Act  applies  to  Oregon,  as 
well  as  the  States  and  Territories  therein  expressly  named,  be- 
cause it  is  included  in  the  phrase,  '*  all  other  mineral  districts  of 
the  United  States;"  and  2.  That  the  permission  contained  in 
the  first  section  of  such  Act  to  fell  and  remove  timber  is  not 
limited  to  the  land  occupied  by  the  party  cutting  or  removing  it, 
nor  to  the  quantity  needed  for  his  individual  use,  but  that  it  is  a 
license  to  every  resident  of  a  "  mineral  district"  so-called  in  the 
United  States  to  fell  and  remove  all  the  timber  he  may  from  any 
portion  of  the  public  lands  in  such  district,  whether  mineral, 
agricultural,  or  timber,  to  be  used  by  anyone  within  the  district 
for  building,  agricultural,  mining,  or  other  domestic  purposes; 
and  fuither,  that  the  second  Act,  although  made  appucable  to 
Oregon  by  name,  in  no  way  affects  or  Hmits  the  operation  of 
the  first  one  therein. 

If  this  is  the  law,  then  all  the  timber  on  the  public  lands  in 
Oregon  may  be  cut  and  removed  therefrom  with  impunity;  pro- 
vided, it  is  not  done  for  the  purpose  of  being  exported  from  the 
State  or  mineral  district  where  cut. 

No  adequate  reason  is  given  or  suggested  why  Congress  should 
thus  suddenly  depart  so  far  from  the  traditional  policy  of  the 
Government  to  preserve  the  timber  on  the  public  lands  for  the 
use  of  those  to  whom  it  might  ultimately  dispose  of  them. 

The  argument  hinges  upon  the  meaning  and  application  of 
the  phrase  ''  mineral  district."  The  use  of  it  in  the  United 
States  statutes  is  new  and  confined  to  this  Act.  As  a  matter  of 
fact,  so  far  as  appears,  there  is  no  section  of  this  State  known 
and  defined  as  the  mineral  district.  Being  neither  known  in 
law  or  fact  as  the  designation  of  any  weU  defined  or  exact 
locality,  it  is  as  void  of  meaning  and  incapable  of  application  as 
the  phrase  "  tree  district,"  **  stone  district,"  "  alkali  district,"  or 
**  water  district." 

The  tiUe  of  the  Act  does  not  contain  the  phrase,  but  limits  its 
operation  to  the  citizens  of  Colorado,  Nevada,  and  tlie  Territories; 
and  it  is  not  probable  that  there  was  any  thought  in  the  mind  of 
Congress  of  extending  it  any  further. 
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The  phrase  "mining  district"  is  well  knovm,  and  means  a 
Bection  of  country  usually  designated  by  name,  and  described  or 
understood  as  beiag  confined  within  certain  natural  boundaries, 
in  which  gold  or  silver,  or  both,  are  found  in  paying  quantities, 
ftnd  which  is  worked  therefor,  under  rules  and  regulations  pre- 
Bcribed  by  the  miners  therein— as  the  White  Pine,  the  Humbmdt, 
etc. 

This  term  and  the  thing  signified  by  it  are  also  recognized  by 
the  United  States  Statutes,  Sees.  2319, 2324,  of  the  R.  S.;  Copp's 
U.  S.  Min.  Lands,  471. 

There  is  no  method  of  proceeding  known  to  the  law  by  which 
a  district  of  country  can  be  prospected,  surveved,  and  established, 
or  declared  to  be  a  "  mineral  district."  Tne  ordinary  surveys 
of  the  public  lands  do  not  include  any  examination  or  exploration 
of  them  for  mineral  deposits— the  Surveyor  being  only  required 
"  to  note  in  his  field  book  the  true  situation  of  all  mines,  salt 
licks,  salt  springs,  and  mill-seats  which  come  to  his  knowledge." 
Sub.  7,  §  2395  of  the  R.  S. 

By  Section  12  of  the  Act  of  May  10,  1872,  entitled  "  An  Act 
to  promote  the  development  of  the  mining  resources  of  the 
United  States"  (17  Stat.  95;  §  2334  of  the  R.  S.)  it  is  provided 
that  the  Surveyor-General  "  may  appoint  in  each  land  district 
containing  mineral  lands,  as  many  competent  surveyors,  as  shall 
apply  for  appointment  to  survey  mining  claims." 

This  "  land  district"  is  a  division  of  the  State  or  Territory,  as 
the  case  may  be,  created  by  law,  in  which  is  located  a  land  office 
for  the  disposition  of  the  public  lands  therein. 

There  are  four  of  them  in  this  State.  It  is  probable  that  these 
"  land  districts"  in  the  mining  States  like  Colorado  and  Nevada 
were  sometimes  familiarly  spoken  of  as  "  the  mineral  districts  " 
from  whence  the  phrase  found  its  way  into  the  Act  of  June  3, 
1878. 

But  although  there  are  "some  mineral  lands"  and  "  mining 
districts"  in  Oregon,  it  is  not  known  that  there  is  any  consider- 
able or  contiguous  section  of  the  country,  to  which  the  term 
"  mineral  dietriet"  could  properly  be  applied,  and  it  is  certain 
that  there  is  none  to  which  it  is  applied  by  law. 

It  may  be  admitted  that  the  use  of  the  general  words — "  all 
other  mineral  districts  of  the  United  States,"  immediately  fol- 
lowing the  enumeration  of  the  particular  States  and  Territories 
tnentioned,  is  some  evidence  of  an  intention  by  Congress  to  ex- 
tend the  operation  of  the  Act  beyond  the  limits  of  said  States  and 
Territories.  But  the  difficulty  is,  that  the  language  used  has  no 
definite  signification  or  local  application,  and  therefore  must  fail 
to  have  any  effect  for  want  of  certainty. 

Besides  this  Act  is  one  in  favor  of  individuals  and  in  deroga^ 
tion  of  the  rights  of  the  public — the  whole  people  of  the  United 
States— to  whom  these  lands  and  timber  belong,  and  therefore 
is  not  to  be  enlarged  by  construction  so  as  to  include  things  or 
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persons  not  expressly  enumerated,  mentioned,  or  described 
therein  with  reasonable  certainty..  (Smith's  Com.  Sec.  738,  et  8eq. ) 
For  these  ireasons  the  Act,  in  my  judgment,  is  not  applicable  to 
Oregon,  but  is  confined  to  the  States  and  Territories  therein  ex- 
pressly mentioned. 

By  Act  number  2  of  the  said  Acts  of  date  of  June  3, 1878,  it  is 
declared  unlawful  to  cut  any  timber  on  any  of  the  public  lands 
in  Oregon,  with  the  exception  of  that  cut  by  a  ''  miner  or  agri- 
culturist" in  the  ordinary  working  or  clearing  of  his  mining 
claim  or  farm,  or  that  taken  therefrom  to  support  his  improve- 
ments on  such  claim  or  farm.  This  provision  is  inconsistent 
with  and  repugnant  to  the  license  to  cut  timber  contained  in  Act 
number  1.  Either  the  prohibition  contained  in  Act  number  2 
must  be  limited  and  restrained  by  construction  so  as  not  to  apply 
to  mineral  land — land  subjected  to  "mineral  entry,"  or  Act 
number  1  must  be  held  not  applicable  to  Oregon.  Both  can  not 
be  in  full  force  in  the  same  place.  It  may  be  said  that  number 
2  being  subsequent  in  point  of  place  in  the  statute  is  presumed 
to  have  been  passed  subsequently  to  the  other,  and  therefore 
repeals  or  modifies  it  so  far  as  they  are  in  conflict. 

But  both  Acts  being  passed  on  the  same  day  and  measurably 
upon  the  same  subject,  I  think  they  may  best  be  considered  as 
parts  of  one  Act,  and  each  be  allowed  to  stand  and  have  effect 
as  far  as  it  can  without  conflict  with  the  other. 

It  cannot  be  said  that  in  passing  Act  number  1,  Congress  ex- 
pressly included  Oregon  in  the  license  therein  given  to  cut  tim- 
ber on  the  public  lands,  and  it  is  only  claimed  that  it  contains 
some  genend  words  which  may^be  interpreted  so  as  to  include 
it,  while  upon  the  very  face  of  l^e  Act  it  is  plain  that  in  the  pas- 
sage of  number  2,  it  was  the  intention  of  Congress  to  regulate 
the  subject  of  the  sale  and  use  of  the  timber  upon  any  of  the 
public  lands  in  Oregon.  This  being  so,  the  only  reasonable  con- 
clusion is  that  Act  number  2  excludes  number  1,  even  if  there 
was  any  ground  for  holding- the  latter  applicable  to  this  State 
under  any  circumstances.  The  subject  is  fully  regulated  by  the 
former  Act,  and  there  is  nothing  left  for  the  latter  one  to  operate 
upon  without  displacing  some  provision  of  the  other.  The  pro- 
vision for  the  sale  of  timber  lands,  for  the  prevention  of  cutting 
timber  on  the  public  lands,  and  for  allowing  the  miner  and 
farmer  to  cut  and  use  the  timber  on  their  claims,  and  to  take  it 
from  the  public  lands  for  the  improvement  of  such  claims,  cover 
the  whole  ground,  and  if  allowed  to  be  in  full  force  here,  must 
exclude  the  Colorado  Act  from  the  State. 

The  plea  is  insuflicient.  A  defense  to  an  action  for  unlawfoUy 
cutting  timber  on  the  public  lands  in  this  State,  must  show  tinii 
it  was  cut  upon  the  mining  or  farming  claim  or  land  of  the  de- 
fendant in  the  ordinary  course  of  worHng  the  same  or  preparing 
it  for  tillage,  as  the  case  may  be,  or  was  taken  from  the  public 
lands  for  Uie  necessary  improvements  thereon. 
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It  does  not  appear  from  the  plea  herein  that  the  defendant 
eai  the  timber  in  question  from  lands  then  occupied  by  him  for 
tlia  purpose  of  mining  or  agriculture,  or  that  it  was-  cut  from  the 
public  lands  for  maintaining  the  necessary  improTements  thereon. 

From  all  that  appears,  the  defendant  was  unlawfully  engaged 
in  cutting  timber  n-om  the  public  lands,  and  is  at  least  liable  to  the 
pUintiff  in  damages  equ^  to  the  value  thereof. 

The  demurrer  is  sustained. 


In  the  Superior  Court' 

[Ffled  Aprilie,  1882.] 
J.  J.  McCALLION  BT  AL., 

THE  HIBERNIA  SAVINGS  AND    LOAN   SOCIETT, 
EDWAED  DEVLIN  bt  al. 

CoLLusBAi,  Attack  Upok  CoxpaBiTioH.  la  •  suit  betveen  •  priTftte  por- 
■on  and  »  priTsta  aorporatioD,  the  corporatioD,  in  order  to  avoid  a 
eollatoral  atiack,  mnat  not  only  claim  in  good  faith  to  have  baen  in- 
aorpornted,  bat  it  iDQBt  shov  acta  of  nser  that  ooald  not  b«  done  vitli- 
oat  incorporation. 

VoLiTirTjtBi  Abbooiattohb  IBB  PAaiitMBBiFe.  Yolnatary  aninoorporated 
usociatioQB  are  in  law  deemed  to  be  ordinary  partnerahipB,  and  in 
oontToverBiea  ammg  the  membars  of  snoh  MBoaiationa  uie  general 
law  of  partnership  applies.  The  will  of  the  majority  controls  subject 
to  the  oonBtitation,  artioles  of  aaaooiatioa,  or  other  law  of  the  Bociety. 

Tki  Tttli  to  Pbopibtt,  Where  there  is  disBension  among  the  membera, 
tbe  title  to  the  property  is  in  that  part  which  is  in  harmony  with  the 
lawi  or  prindpleB  of  the  society;  and  aa  to  snoh  matters~tbe  faith, 
principlea,  or  purpose  of  the  association — the  decisions  of  the  organ- 
.  izalioD  by  its  higheBt  jadicatorieB  are  conolosive  npon  the  OoortB, 
which  pass  npon  property  rights  onl;  except  where  the  Bocietj  has 
irregnlarly  puraned  ita  own  proceaa. 

On  OR  HoBi  HucBiBa  may  sue  on  b«h«U  of  all. 

D.  L.  Smoot,  for  plaintiff. 

if.  C.  Hasaett,  D.  T.  SuUivan,  and  J.  D.  Sullivan,  for  defend- 
ants. 

Waikibi,  J.  ; 

On  January  9,  1879,  the  plaintiffs,  eleven  in  number,  on 
behalf  of  themselves  and  two  hundred  and  seventy-three  others, 
brooght  this  action  against  the  Hibemia  Savings  and  Loan 
Society,  to  obtain  &  fund  on  deposit  with  the  bank  to  the  credit 
of  the  "  Ancient  Order  of  Hibernians,  Division  No.  1,"  payable 
to  the  order  of  a  majority  of  the  officers  of  the  Division.  The 
plaintiffs  allege  that  they,  and  those  whom  they  represent,  are 
■saociatod  together  and  "  form  a  benevolent  and  charitable  asso- 
ciation, known  as  '  Division  No.  1  of  the  Ancient  Order  of  Hiber- 
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mans  of  the  city  and  county  of  San  Francisco,  State  of  Califoiv 
nia;'  that  the  purposes  of  said  association  are  to  promote  friend- 
ship, unity,  and  charity  among  its  members,  and  to  accumulate 
money  to  maintain  members  who  are  aged,  sick,  blind,  and  in- 
firm, and  to  defray  the  legal  expenses  of  the  association;'  "  thai 
this  association  has  accumulated  and  deposited  in  bank  the  sum 
of  money  in  suit,  payable  to  the  order  of  its  officers;  that  the 
bank  has  refused  to  pay  over  the  money  upon  proper  demand, 
and  hence  the  judgment  of  the  Court  requiring  the  money  to 
be  paid  to  the  plaintiffs  is  solicited. 

Li  March,  1879|  the  Savings  and  Loan  Society  filed  a  peti- 
tion in  the  case,  stating  that  Edward  Devlin  and  otners 
claimed  the  money  as  Division  No.  1  of  the  Ancient  Order  of 
Hibernians,  asking  to  be  allowed  to  pay  the  money  into  Court, 
and  that  Devlin  and  his  associates  be  substituted  as  defendants. 
An  order  was  made  to  that  effect,  and  ever  since  then  the  money, 
amounting  to  $3,349.15,  has  been  in  the  custody  of  the  law.  j 

The  substituted  defendants  filed  their  answer,  denying  the 
plaintiffs'  averments,  and  also  presented  a  cross-complaint,  in 
which  they  allege  that  on  January  16, 1869,  they  were  duly  in- 
corporated under  the  laws  of  this  State,  under  the  name  of  "  The 
Ancient  Order  of  Hibernians  General  Benevolent  Society  of  the  I 

State  of  California,"  having   in  view   charitable,  social,  and  I 

benevolent  purposes;    that    such  corporation   was    commonly  i 

known  as  *'  The  Ancient  Order  of  Hibernians,  Division  No.  1;''  ', 

that  the  corporation  from  time  to  time  deposited  the  fund  in  dis- 
pute, and  is  entitled  to  the  custody  of  H;  that  the  corporation 
and  the  Division  are  subject  to  the  control  of  the  National 
Society  of  the  Ancient  Order  of  EQbemians,  and  that  about  the  time 
of  the  commencement  of  this  action  the  plaintiffs  vnthdrew  from 
the  Division  and  sought  to  break  it  up  by  violating  and  setting  at 
defiance  the  rules  and  by-laws  of  the  superior  body  of  the  same 
Order.  The  plaintiffs  filed  an  answer  denying  the  allegations  of 
the  cross-complaint.  By  leave  of  Court,  on  December  15,  1881, 
the  plaintiffs  filed  a  supplemental  complaint  as  of  August  6, 1880, 
in  wnich  they  allege  that  in  June,  1879,  the  plaintiffs  and  defend- 
ants agreed  to  settle  their  differences  by  dismissing  the  suit  and 
permitting  the  payment  of  the  money  to  plaintiffs,  but  that  the  de- 
fendants subsequently  refused  to  carry  out  the  agreement. 
These  allegations  were  denied  by  defendants.  The  theory  of  the 
plaintiffs  is  that  Division  No.  1  is  a  voluntary  association — a  co- 
partnership in  which  the  majority,  being  in  harmony  with  the 
principles  of  the  Order,  have  a  right  to  we  funds.  The  defend- 
ants, on  the  other  hand,  contend  that  the  Division  is  a  corpor- 
ation; that  they  are  the  ^rporate  officers  entitled  to  the  money; 
and  Uiat  if  this  be  not  sO|.  still  the  plaintiffs,  having  refused  to 
abide  by  certain  regulations  of  a  National  Convention,  whidi 
is  a  superior  body  of  the  Order,  are  not  in  harmony  with 
the    Order,  and   tiierefore  are    not  entitled  to  the  money   in 
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uty  event.  At  the  trial  it  was  shown  tihat  khe  Ancient 
Order  of  Hibemians  is  an  organization  exieting  in  varioug  parts 
of  the  world,  composed  of  Irishmen  and  persons  of  Irieh  descent 
vbo  adhere  to  the  Catholic  Church,  and  organized  for  beneTolent 
purposes.  The  head  of  the  Order  is  the  Board  of  Erin  in 
Ireland,  composed  of  representatives  from  various  counties  of 
Ireland,  but  not  includug  representatives  from  the  United 
States.  There  is  a  nationfu  body  in  the  United  States,  composed 
of  representatives  from  the  various  States  of  the  Union,  which 
meets  annually  to  consider  and  act  for  the  good  of  the  Order  in 
the  United  States.  There  is  a  National  Directory,  composed  of 
certain  ofiScers  of  high  rank,  and  this  body  exercises  general 
supervision  of  the  Order  in  the  United  8tat«s,  while  the  National 
Convention  is  not  in  session.  In  each  State  there  is  an  annual 
State  Convention,  composed  of  delegates  from  the  several 
counties.  The  unit  of  the  Order  is  the  Divieion,  of  which  there 
may  be  one  or  more  in  each  county.  Each  Division  accumulates 
a  fund  from  monthly  contributions  or  does  of  members,  fines, 
etc.,  with  which  to  maintain  the  sick,  bury  the  dead,  and  pay 
ordinary  expenses.  The  Division  has  exclusive  control  of  its 
own  fund,  and  is  subject  to  higher  authority  only  in  matters  of 
faith  or  government,  common  to  all  Divisions  of  the  Order. 
Division  No.  1  of  San  Francisco  was  organized  early  in  1869. 
Several  months  afterwards  Bernard  Coulon  and  William  Dolan 
filed  in  the  County  Clerk's  office  a  certificate,  acknowledged 
before  a  Notary  Public,  that  on  the  12th'day  of  July,  18G9,  a 
meeting  of  the  member^  of  the  Ancient  Order  of  Hibernians 
General  Benevolent  Society  of  California,  having  its  principal 
office  in  the  city  and  county  of  San  Francisco  (a  society  or  associa- 
tion not  yet  incorporated),  was  held  agreeably  to  public  notice 
(or  the  purpose  of  incorporating  themselves,  pursuant  to  the 
provisions  of  an  Act  passed  by  the  Legislature  of  the  State 
of  California,  on  the  22d  day  of  Apnl,  1850,  entitled  "  An 
Act  concerning  corporations  and  the  several  Acts  amendatory 
thereof  and  supplementary  thereto  subsequently  enacted," 
md  the  said  meeting  having  been  duly  organized— James 
Brown  presiding  and  Thomas  T.  Clinton  acting  as  Secretary — 
iid  there  and  then  resolve  that  said  society  should  thence- 
forth assume  corporate  powers,  in  pursuance  with  the  Act 
referred  to,  and  should  forever  Ihereafter  he  called  and  known 
IS  the  "Ancient  Order  of  Hibernians  Qeneral  Benevolent 
^ciety  of  California,"  having  "its principal  office  as  aforesaid." 
rhe  certificate  further  states  that  seven  persoAs  (naming  them) 
vere  duly  elected  Directors,  and  said  meeting  did  then  and  there 
umnitnously  determine  that  said  Directors  and  their  successors 
ihould  foreoer  thereafter  be  called  and  hnoum  by  the  name  and 
ityle  of  the  "  Board  of  Directors  of  the  Ancient  Order  of 
Sibernians  General  Benevolent  Society  of  California,  and  that 
laid  Soard  of  Directors  shall  have  the  full  charge  and  control  of 
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the  estate  and  property  and  management  of  all  affaire  relating  to 
tJie  estate  of  said  society,  pureuant  to  said  statute,"  etc. 

The  first  questions  to  be  determined  are,  as  to  whether  Division 
No.  1  is  a  corporation,  and,  if  it  be,  whether  the  defendants  are 
the  officers  thereof;  for  the  plaintiife  deny  the  ex^tence  of  the 
corporation,  and  seek  to  recover  on  the  theon  of  a  copartnership 
under  the  rules  announced  in  Gorman  vs,  Russell,  (li  Cal.  532; 
18  Cal.  688,)  that  a  voluntary  association  for  benevolent  purposes 
is  a  copartnership,  and  that  one  or  more  of  the  members  may  sue 
on  behalf  of  all.  It  is  in  evidence  that  the  plaintiffs  number 
near  three  hundred,  while  the  defendants  are  less  than  thirty  in 
number.  The  former  have  been  constantly  active  in  the  duties 
of  the  Order — caring  for  the  sick,  burying  the  dead,  and  marching 
in  the  possessions.  The  latter  have  barely  kept  up  a  nominal 
organization.  The  certificate  of  incorporation  does  not  state  the 
purpose  of  the  corporation,  and  is  defective  in  other  reapects, 
but  the  defendants  contend  that  it  is  sufficient  for  this  suit,  that 
its  invalidity  can  be  shown  only  upon  direct  proceedings  by  the 
State  for  that  purpose,  since  the  statute  has  expressly  provided 
that  "  the  question  of  the  due  incorporation  of  any  company 
claiming,  in  good  faith,  to  be  a  corporation  under  tiie  laws  of 
this  State,  and  doing  business  as  such  corporation,  or  of  its  rights 
to  exercise  such  powers,  shall  not  be  inquired  into  collaterally  in 
any  private  suit  to  which  such  de  facto  corporation  may  be  a 
pwiy."  (Stats.  1862,  p.  110.)  In  considering  this  statute  our 
Supreme  Court  has  said:  "This  proviaign  does  notgo  to  the  extent 
of  precluding  a  private  person  from  denying  the  existence,  dejure 
or  dejaclo,  of  an  alleged  corporation.  It  cannot  be  true  that  the 
mere  allegation  that  a  party  is  a  corporation  puts  the  question, 
whether  it  is  such  a  corporation,  beyond  the  reach  of  inquiry  in 
a  suit  with  a  private  person.  *  *  «  ^he  alleged  corporation 
must  both  claim,  in  good  faith,  that  it  is  such  corporation  and 
must  be  doing  business  as  such  corporation;  then  its  due  incorpo- 
ration cannot  be  inquired  into  collaterally."  {Orovitle  and 
Virginia  Railroad  Company  vs.  Supervisors  of  Plumas  Courdy,  37 
Cal.  360.)  The  same  rule  prevails  in  other  States:  "Two  things 
are  necessary  to  be  shown  in  order  to  establish  the  existence  of 
a  corporation  de  facto,  viz. :  First,  the  existence  of  a  charter  or 
some  law  under  which  a  corporation  with  the  powers  assumed 
might  lawfully  be  created;  second,  a  user  by  the.  party  to  the 
suit  of  the  right  claimed  to  be  conferred  by  such  ch^ter  or  law." 
[United  States  .flan-fc  vs.  £f(ea77i8,15Wend.  314;  Mdhodist  Episcopal 
Union  Church  vs.  Picketl,  19  N.  Y.  485.)  There  must  be  a  due 
incorporation — or  at  least  a  claim  in  good  faith  that  there  has 
been  a  due  incorporation- — and  this  must  be  followed  by  corpo- 
rate acts  indicating  a  use  of  the  powers  acquired  by  the  incorpo- 
ration. The  acta  of  user  must  be  such  as  could  not  be  dona 
without  incorporation.  {Green  vs.  Dennis,  6  Conn.  302;  De  Witt 
et  al  vs.  Hastings,  69  N.  Y.  521.)    Have  the  defendants  brought 
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themselves  witbin  tliesa  rules  ?  The  evidence  shows  that  the 
DiTieioDs  of  the  Ancient  Order  of  Hibernians  do  not  usually  in- 
corporate. They  can  and  do  transact  business  in  the  usual  way 
without  incorporations — admit  and  expel  or  suspend  membera, 
sccumulate  a  social  fund,  relieve  the  sick,  bury  the  dead,  and 
pay  current  expenses.  Such  acts,  and  no  others,  fcave  been 
Bbown  in.  this  case.  The  statute  (Hittell'a  Q.  L.  a.  1024)  pro- 
videa  that  the  number  of  the  Trustees  shall  be  fixed  at  from  three 
to  fifteen,  and  the  number  fixed  upon  at  the  time  of  the  incor- 
poration shall  never  be  increased  or  diminished.  The  number 
here  fixed  was  seven,  and  yet  the  next  year  after  incorporation 
and  every  year  since,  until  this  suit  was  commenced,  the  number 
of  Trustees  of  this  Division  was  only  five — the  number  unincor- 
porated Divisions  usually  have.  The  law  requires  the  Trustees 
to  take  charge  of  all  the  property,  manage  it  for  the  society  and 
to  make  and  file  with  the  County  Clerk  a  full  report  annually,  of 
all  property  held  by  them  and  of  the  condition  of  this  corpora- 
tion, together  with  an  affidavit  that  "the  corporation  has  not 
been  engaged  in  any  other  business  than  that  stated  in  the  orig- 
inal articles  of  incorporation."  (Section  1032.)  During  the 
twelve  years  since  the  alleged  incorporation  of  this  society  no 
such  report  has  been  filed.  If  there  had  been  the  report  would 
show  how  much  money  the  defendants  are  entitled  to  receive, 
and  there  would  be  no  difficulty  in  determining  this  suit,  since 
it  would  be  plain  that  the  defendants  should  have  judgment. 
They  do  not  show  that  they  have  ever  ha^  and  accounted  for  any 
property,  or  that  they  have  performed  any  other  duty  imposed 
Qpon  the  Trustees  of  such  corporations  by  law.  There  is  no  offi- 
cial report  from  the  defendants  to  show  Uiat  Division  No.  1,  as  a 
corporation,  ever  had  any  trust  fund.  Can  the  defendants  come 
into  Court,  admitting  that  they  have  neglected  their  duty  as  cor- 
porate  officers  in  failing  to  account  for  this  property,  and  ask  to 
be  intrusted  with  it? 

There  are  other  circumsbances  indicating  that  the  corporato 
existence  here  alleged  never  belonged  to  this  Division  No.  1. 
The  name  is  dissimilar.  The  certificate  gives  it  as  the  "Ancient 
Order  of  Hibernians  General  Benevolent  Society  of  California," 
and  expressly  declares  (as  the  law  requires)  that  it  shall  never 
be  chftDged.  Yet  there  is  no  evidence  that  any  act  was  ever  done 
under  this  name  except  the  filing  of  the  certificate.  The  money 
was  deposited  in  bank  as  the  funds  of  "Ancient  Order  of  Hiber- 
nians, Division  No.  1."  This  name,  and  no  other,  has  always 
been  used.  As  stated  before,  the  number  of  Trustees  has  been 
five  instead  of  seven.  The  Division,  and  not  the  Trustees,  seems 
to  have  managed  the  aSairs  throughout.  A  majority  of  the  mem- 
bers from  time  to  time  have  transacted  business,  including  the 
adoption  of  rules  to  govern  the  Trustees,  the  settlement  of 
money  accounts,  and  they  even  fined  a  majority  of  the  Trustees 
on  one  occasion  because  the  Trustees  di^w  $200  of  the  funds 
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from  bank,  for  a  proper  purpose,  without  a  prerioua  vote  of  t! 
Division. 

In  view  of  theee  facte  I  think  that,  conceding  the  certificate 
be  BufBcieat,  the  evidence  not  only  fails  to  show  sufficient  ac 
of  user  ft^a  corporation,  but  it  shows  clearly  that  this  Divisi( 
has  acted  all  along  aa^a  voluntary  society  in  the  usual  way,  ai 
that  the  theory  of  a  corporation  ia  an  after  thought,  auggeBt" 
by  this  litigation. 

The  affairs  of  a  voluntary  association  are  usually  deterniim 
by  the  will  of  a  majority,  unless  the  constitution  otherwise  pr 
vides,  and  subject  to  the  laws  and  purpose  of  the  organizatio 
(WalhinsvB.  Wilcox,  66  N.  Y.  654;  SuUer  vs.  TrusUes,  etc.,  ■ 
Pa.  St.  503;  Abels  va.  McKean,  18  N.  Y.  Eq.  462.) 

But  the  defendants  contend  that  even  if  there  is  no  corpor 
tion  the  plaintiffs  cannot  recover,  because  they  have  refused 
comply  with  a  change  in  the  mode  of  initiating  members,  niai 
by  a  convention  of  the  Order  held  in  Boston  in  1878.  The  ru 
ia  well  settled  that  the  title  to  property,  where  there  is  disseosit 
among  the  members  of  a  voluntary  association,  is  in  that  pa 
of  the  aoeiety  which  ia  in  harmony  with  its  own  laws,  (Rooli 
Appeal,  69  Pa.  St.  462;  Bouldin  vs.  Alexander,  15  WaU.  131 
Upon  questions  of  faith,  or  na  to  the  principles  and  procedu 
of  the  society,  the  decisions  of  the  society  itself  by  its  highe 
judicatories  are  conclusive  upon  the  Couits.  The  Courts  on 
pass  upon  property  rights,  and  look  no  further  upon  oth' 
questions  than  to  see  what  the  society  has  decided  by  regiii 
process  of  its  own.     {Wation  vs.  ./ones,  13  Wall.  679.) 

The  evidence  shows  that  the  matter  here  in  dispute  was  su 
mitted  to  the  Board  of  Erin,  the  highest  judicatory  of  the  Orde 
By  that  authority  the  change  proposed  by  the  Boston  conventic 
was  discarded.  This  left  the  old  mode  of  initiation  substantial 
as  contended  for  by  the  plaintiffs  in  force.  Whatever  mt 
have  been  the  status  of  plaintiffs  pending  the  discussion,  an 
before  this  decision,  they  were  sustained  by  it.  The  Nation: 
Convention  of  the  United  States  held  at  Cincinnati,  in  1871 
restored  the  old  test  substantially,  and  the  official  Directory  i 
the  Order  as  well  as  the  National  Delegate  (the  highest  authorit 
in  this  country)  now  recognize  the  plaintiffs  as  in  good  stam 
ipg.  This  is  conclusive  upon  the  Courts,  and  determines  tl: 
right  of  plaintiffs  to  the  property  in  litigation. 

It  appears  from  the  pleadings  and  the  evidence  that  tt 
property  of  this  society  or  Division  is  controlled  by  Trustet 
and  certain  other  officers  elected  from  time  to  time.  As  th 
fund  is  now  in  custody  of  the  law  it  will  be  paid  over  to  tt 
officers  entitled  to  receive  it,  and  if  any  change  has  incurred  i 
the  mcumbents  of  office,  the  plaintiffs  will  have  leave  to  ameu 
their  complaint  and  make  the  necessary  showing  to  that  effec 
(C.  C.  P.,  Sec.  470.) 
Judgment  for  plaintiffs  accordingly. 


fatifit  (^s0t  ^m  fjumal. 

7ot.  IX.  Mat  6,  1882.  No.  11 

Current  Topics. 


DE  MINIMIS. 

A  very  strildiig  illustration  of  the  fallacy  of  thiB  maxim  is  to 
be  foimil  in  a  recent  decision  of  the  Supreme  Court  of  Iowa 
(Seoton  vs.  Swim,  11  N.  W.  Rep.  726).  In  November,  1880, 
Beaton  and  Swim  were  candidates  for  the  office  of  Sheriff. 
The  Board  of  Canvasfiers  declared  Swim  elected.  A  Board  of 
Referees  reversed  this  decision,  and  gttve  the  office  to  Seatoo. 
The  Circuit  Court  reversed  this  laat  decision,  and  restored 
Swim  to  his  Shrievalty.  Now  comes  the  Supreme  Court,  after 
a  period  of  eighteen  months  since  the  election,  and  reverses  the 
dedgion  of  the  Circuit  Court,  declaring  that  the  verdict  in  the 
Circuit  Court  was  vitiated  by  the  disqualification  of  one  of  the 
jaron  in  the  case.  This  juryman,  the  Court  held,  was  not  dis- 
interested, because  he  had  previously  made  a  bet  of  twenty-five 
cerda  that  Swim  would  be  elected.  No  more  alarming  example 
of  the  bad  effects  of  gambling  can  be  imagined.  Had  it  not 
been  for  this  juryman's  unconquerable  propensity  for  gambling 
away  such  an  enormous  sum  as  twenty-five  cents,  this  case  would 
have  been  settled  before  a  "  settling  "  would  be  too  late.  The 
case  must  now  be  re-tried  in  the  Circuit  Court,  and  will 
probably  be  decided  the  other  way,  each  tribunal  having  seen 
fit  to  reverse  its  predecessor.  The  term  for  which  one  of  them 
was  elected  will  most  probably  expire  before  the  contest  is  set- 
tled, and  the  matter  will  then  be  dismissed. 


EEEATA. 

Th*  ijlUbtta  of  SoMntj  vs.  Btanford,  9  P.  0.  L.  }.  SG6,  eoatslni  a  tTpo- 

inphieil  tnor  whiah  is  material.     That  portioii  of  It  relating  to  Jndga 

ShaipaUiii'i  oononning  0|>iiiloii  ahonld  rtad:  " The  appellat*  Ooort  viB  n^ 

taka  jndidal  notlo»  of  the  ralM  of  tha  Buparioi  Oonit." 
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Supreme  Court  of  California. 

DSPABTHENT  HO.  1. 

[FUed  April  10,  1882.  | 

No.  7652. 

PABNELL,  Appellant,  tb.  KAHN.  Bespondent. 

FouiiB  BiooTiBi — EaroPFKL — Contbuji.  Action  to  teeoyer  dumigeB  foi 
breach  of  an  alleged  contiaot  for  the  etde  ol  real  eBtate.  DeteDdant 
pleaded  a  lonner  jndgmant  in  bar  ol  the  actioD.  In  anch  fotmet 
■etiOQ  plaintiff  herein  asked,  in  hia  anEwer,  aa  aflirmative  relief,  speciflo 
performance  of  the  contraot.  In  thiaactionhs  aeka,  in  hia  complaint, 
damages  lor  Don-pertonnanoe  of  the  aame  contract.  The  trial  Court 
in  this  action  found  in  favor  of  defendant  herein.  Btld,  the  endenea 
Bupported  the  plea  of  former  judgment. 

Is. — Id.  Whether  a  former  judgment  will  operate  aa  a  bar  to  an  aotioD  de- 
pends npon  the  idecti^  of  the  two  caasea  of  action  and  of  the  parties. 
.  If  the  csnae  of  action  in  which  the  judgment  waa  rendered  was  the 
aama  aa  the  caase  of  action  in  which  the  judgment  ia  plead,  and  both 
■etiona  have  been  brought  to  obtain  relief  at  law  or  in  eqnit;  upon 
the  same  cause  of  action,  the  Ia«t  action  ia  subject  to  the  eBtoppsI  of 
the  jndgment  in  the  former  action.  And  the  judgment  aa  tendered  in 
that  action  ia  conolnBive  npon  all  questions  involved  in  the  action  and 
upon  which  it  depends,  or  npon  matters  which,  nnder  the  iasnca, 
might  have  been  litigated  and  decided  in  the  case;  and  the  presnmp- 
tion  of  law  ia  that  all  such  isaneB  were  actually  heard  and  decided. 

Pasnn.  _  Further  Eetd,  although  the  complaint  in  the  tornieractioa  was  filed 
agaioet  three  persons,  Pamell,  Hill,  and  Corcoran,  yet  aa  Corcoran 
had  no  interest  whatever  in  the  contest  between  Hahn  and  PanMll, 
and  as  Hill  acted  onl;  aa  the  ^ent  ol  ParaeU,  and  the  Uttoi 
waa  the  only  one  who  aoBwered  the  complaint,  claiming  to  b«  the 
Bcle  eqnitable  owner  of  the  land  under  the  oontract  of  sale,  the  matter 
in  iasae  in  ancb  former  action  inv olTing  the  same  question  aa  the  issue 
in  the  present — the  parties  in  the  two  eases  were  the  aams,  and  the 
former  judgment  was  a  bar  to  this  action. 

Appeal  from  Snperior  Ooart,  Ban  Francisco. 

liJewliaJl  and  Beuprey,  for  appellant. 

Stanly,  Stortey  dt  Hayes,  for  respondent. 

MoEee,  J.,  delivered  the  opinion  of  the  Court: 

This  was  an  action  to  recover  damages  tor  breach  of  an  al- 
leged contract  for  the  sale  of  real  estate.  In  answering  the 
complaint  in  the  action  the  defendant,  among  other  pleas, 
pleaded  a  former  judgment  in  bar  of  the  action.  Upon  the 
trial  of  that  issae  the  Court  below  found  for  the  defendant 
and  entered  judgment  against  the  plaintiff,  from  which  he 
appeals. 
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Whether  &  former  iad^ent  will  operate  as  a  bar  to  an  action, 
depends  upon  the  identity  of  the  two  cauaea  of  action  and  of 
the  parties.  If  the  cause  of  action  in  which  the  judgment  was 
rendered  was  the  same  as  the  cause  of  action  in  which  the 
jndgment  is  plead,  and  both  actions  have  been  brought  to 
obtain  relief  at  law  or  in  equity  upon  the  same  cause  of  action, 
the  last  action  is  subject  to  the  estoppel  of  the  judgment 
in  the  former  action.  And  the  judgment  as  rendered  in  that 
action  is  conclusive  npou  all  questions  involved  in  the  action 
and  upon  which  it  depends,  or  upon  matters  which,  under 
the  issues,  might  have  been  litigated  and  decided  in  the  case 
{Phdan  vs.  Gardner,  43  Cal.  407) ;  and  the  presumption  of 
law  is  that  all  such  issues  were  actually  heard  and  decided. 
(Sob.  18,  Sec.  1963,  C.  C.  P.) 

In  the  present  case  the  record  shows  that  the  defendant, 
Heni^  Hahn,  had,  on  September  28,  1876,  brought  an  action 
to  gniet  his  title  to  the  premises  involved  in  this  action, 
agamst  John  Parnell,  John  Hill,  and  William  Corcoran. 
Pamell  alone  answered  the  complaint  in  that  action,  setting 
up,  as  an  equitable  defense  to  the  action,  that  Hahn  had,  on 
February  18, 1874,  contracted  in  writing  with  Hill,  who  was 
acting  as  Parnell's  agent,  for  the  sale  of  the .  premises  for 
12,000;  that  $100  had  been  paid  upon  the  contract,  and  the 
balance  of  $1,900  was  to  be  paid  upon  the  purchaser  being 
satisfied  with  the  title — twelve  days  being  allowed  to  search 
the  title.  That  on  the  second  day  of  March,  1874,  Parnell, 
claiming  to  bo  the  sole  equitable  owner  of  the  premises, 
tendered  to  Hahn  the  $1,900  of  the  purchase  money,  together 
with  the  draft  of  a  deed  to  the  premises  to  be  executed  by 
him ;  that  Hahn  refused  to  execute  the  deed  in  the  form  in 
which  it  was  tendered,  but  offered  to  execute  and  deliver  to 
Parnell  a  deed  with  a  "stipulation."  Such  a  deed  Parnell 
refused  to  accept;  and  as  afSrmative  relief,  he  prayed  that 
Hahn  be  decreed  to  convey  the  premises,  pursuant  to  the 
iontract  of  sale,  apon  payment  of  the  $1,900,  which  Pamell 
>ffered  to  deposit  in  Court. 

Upon  the  trial  of  the  issue  made  by  that  answer  the  Court 
ound  in  favor  of  the  plaintiflF,  decided  that  neither  Pamell, 
tor  any  of  the  other  defendants  named  in  the  complaint,  had 
ny  right,  title,  or  interest  in  the  land  involved  in  the  action, 
nd  entered  judgment  for  the  plaintiff,  declaring  him  to  be  the 
3gal  and  equitable  owner  of  the  land,  and  forever  barring 
nd  enjoining  Pamell  from  claiming  any  interest  or  estate 
herein. 
The  allegations  of  the  answer  of  Pamell  in  that  case  are 
lentical  with  the  allegations  in  his  complaint  in  the  present 
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action.  Id  the  former  action  he  asked,  as  affirmative  relief, 
Bpeci&c  performance  of  the  contract  of  sale.  In  this,  lie  asks 
damages  for  non-performance  of  the  same  contract.  The 
facts  which  constitute  the  causes  of  action  in  both  are  there- 
fore the  same;  and  the  parties  to  the  former  action  were  the 
same  as  in  the  present  action,  for  although  the  complaint 
was  filed  against  Pamell,  Hill,  and  Corcoran,  yet  Corcoran 
had  no  interest  whatever  in  the  contest  between  Hahn  and 
Parnell.  BjU  acted  only  as  the  agent  of  Paruell,  and  the 
latter  was  the  only  one  who  answered  the  complaint  and 
claimed  to  be  the  sole  equitable  owner  of  the  land  under  the 
contract  of  sale.  The  matter  in  issue  in  the  former  action 
involved  the  validity  and  legal  effect  of  the  contract  of  sale, 
and  the  issue  in  this  action  involves  the  same  question.  As, 
therefore,  the  parties  in  two  cases  are  the  same,  and  the 
matters  in  question  are  the  same,  judgment  in  the  former  is, 
as  a  plea,  a  bar,  and,  as  evidence,  conclusive  in  this  action 
against  the  plaintiff. 

Judgment  affirmed. 

We  concur:    Ross,  J.,  Morrison,  C.  J. 


"V 


Depabtment  No.  2. 
[Filed  April  21,  1882.] 

PEOPLE,    pETinONEB, 
V8. 

LOUIS  McLANE  bt  al. 

H*KI>ATIt  —  HeCEITKB  —  BAILBaAD    CoXFOElTIOH  —  UoBTOlOE  —  BeKH'T. 

Renpondent  wna  appointed  receiver  of  a  railroad  csrpoTatioD  in  » 
mort^KK^  (orpcloaure  sail,  but  Tefnaed  [o  continue  the  openttiac  of 
tbe  road.  The  application  here  ie  for  a  mnndainila  lo  eompcl  liim  do 
BO.  Held:  There  is  a  plain,  speedy,  and  sdeqnat«  remedy,  if  pe- 
tilionf^T  IB  entitled  to  any,  in  the  caqae  and  Court  in  which  tba  re- 
ceiver vae  appointed,  and  that  theiefore  the  applicatioQ  lor  an 
alternative  «ril  mast  be  denied. 

Hart,  Burck  &  Irwin,  for  petitioners. 
By  the  Coubt: 

The   application   for    the    alternate   writ  of    mandate  is 
denied. 

There  is  a  plain,   speedy,  and  adequate  remedy,  if  the 

Eetitioner  is  entitled  to  any,  in  the  cause  and  Court  in  which 
tcLane  was  appointed  receiver.     (C.  C.  P.,  1086.)      Tbe 
petitioner  should  make  bis  application  to  that  forum. 
Application  denied. 


The  Paoipio  Ooabt  Liw  Jodbhal. 


JLn  Bane. 

[Filed  April  29,  1882.] 

Ko.  6974. 

TJPHAM,  Bespondent,  tb.  H08KING,  Appellamt. 

IncnmiT— FmnMO — Exciption — Died.  A  flnding  in  ejeotment  that 
"  plkintil!  is  and  was  at  the  oommeno«iDeiit  of  this  anit,  and  at  all  the 
times  alleged  in  his  oomplaint,  the  owner  in  fee  siinplG  SDd  eutiUed 
to  the  poseeasioD  of  all  and  siEgalar  the  premises  deBoribed  in  bis 
complaint,"  necegBarily  includes  a  finding  that  a  portion  of  sacb 
premises  was  not  excluded  by  an  eiception  in  the  deed  from  plaintiff's 
grantor.     Further,  the  evidence  supported  the  finding. 

ihisum  Act  oi  Vascb  27,  1862~Town— Stiti  Lahiw— Bu.a.  Defend- 
ant objected  that  the  premises  were  within  two  miles  of  a  town  and 
therefore  not  subject  to  sale  by  the  State,  Btld,  the  finding  of  the 
Conrt  to  the  oontrary  was  snstained  by  the  eyidencei  and./urther,  if 
nioh  objection  existed  at  the  date  of  the  sale  to  plaintiff  the  objeotion 
was  removed  by  the  cnrative  Act  of  Uareh  27,  ltJ72.  (Stata.  1871-3, 
p.  687.) 

hiHCHisB'-FojurnTUBa— FiBBT — WsitBr.  In  1881  the  Legislature  granted 
a  whart  and  ferry  fracchise.  Betd,  the  failure  to  bnild  the  wharf  and 
eetablieh  the  ferry  within  the  time  specified  operated  a  forfeiture  ander 
the  Act  (Stats.  1861.  p.  300),  no  jadidal  proceeding  was  necessary  to 
declare  it,  and  the  State  had  power  to  sell  the  premises  to  others  than 
the  granteee  of  the  franchise. 

Appe&l  from  Seventh  District  GoiiTt,  Solano  County. 

Lamont,  Brooks  and  Xevison,  for  appellant. 

J.  F.  Wmddl,  for  respondent. 

By  the  Cotjbt: 

Plalntifr  bron^ht  an  action  of  ejectment  to  recover  certain 
iutds  described  in  his  complaint. 

Upon  the  land  sued  for  there  vae  a  vharf,  built  nnder  a 
franchise  granted  by  the  State  to  one  Collins,  nnder  whom 
defendant  derived  title.  Judgment  passed  for  plaintiff;  there 
was  a  motion  for  a  new  trial,  which  was  denied,  and  this  ap- 
peal is  from  the  judgment  as  well  as  from  the  order  denying 
anew  trial. 

Plaintiff  introduced  in  evidence  a  patent  from  the  State, 
bearing  date  May  18,  1872,  and  also  a  deed  from  one  Brown 
to  him,  dated  February  29,  1872. 

The  evidence  and  admissions  of  the  parties  clearly  show 
that  all  of  the  lands  in  controversy  are  within  the  boundaries 
>f  the  description  contained  in  the  patent,  except  a  strip 
17x130  feet;  as  to  that  strip,  it  was  admitted  that  the  title 
ras  in  Brown,  who  conveyed  the  same  to  plaintiff,  unless 
the  strip  was  excluded  by  an  exception  contained  in  the 
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deed  of  convejancG.  The  fiudiDg  of  the  Court  is  "that  the 
plaiutifi  is,  and  was  at  the  commenceinent  of  this  suit,  andat 
all  the  times  alleged  in  his  complaiut,  the  owner  iu  fee  simple 
and  entitled  to  the  possession  of  all  and  singular  the  prem- 
ises described  in  his  complaiut;"  which  uecessarily  includes 
a  finding  that  the  strip  mentioned  was  not  excluded  hy  the 
exception  in  the  deed.  There  is  nothing  in  the  evidence  to 
satisf;  us  that  the  finding  is  incorrect. 

The  plaintiff's  title  under  the  pateut  is  attacked  upon  the 
ground  that  the  land  lies  within  two  miles  of  the  town  of 
Collinsville  and  was  therefore  not  subject  to  sale.  There 
are  two  answers  to  this  objection,  the  fii-st  of  which  is,  that 
it  appears  by  the  fourteenth  finding  of  the  Court  "  that  the 
Baid  land  included  in  said  location  and  patent,  is  not,  and 
never  has  been,  situated  within  two  miles  of  any  town  what- 
ever. If  the  defendant  attempted  to  defeat  the  patent  by 
showing  that  the  land  described  therein  was  within  two  miles 
of  a  town,  and  therefore  reserved  from  sale,  it  was  his  duty 
to  do  so  by  affirmative  and  satisfactory  evidence  that  there 
was  a  town  within  two  miles  of  the  laud.  This  he  failed  to 
do,  and  we  think  the  Court  was  gustifled  by  the  evidence  in 
finding  that  there  was  no  town  within  two  miles. 

But  if  the  evidence  satisfactorily  showed  that  such  a  town 
existed,  we  think  it  would  not  have  availed  the  defendant  in 
view  of  the  curative  Act  of  March  27,  1872.  On  this  point 
it  will  be  sufficient  for  us  to  refer  to  the  late  decision  of  this 
Court  in  the  caseof-fiowe^i  vs.  Pei-kins,  56  Cal.  226,  where  the 
Act  above  referred  to  is  fully  considered  by  the  Court,  and 
we  concui'  in  the  views  therein  expressed  by  Mr.  Justice 
McKinstry. 

The  remaining  question  in  the  case  is  whether  the  defend- 
ant had  the  title  under  a  statute  of  this  ijtate  granting  to  one 
0.  J.  Collins,  his  associates  and  assigns,  for  the  term  o! 
twenty  years,  from  May  6, 1861,  the  right  to  establish  a  f  errj 
across  the  upper  end  of  Suisun  Bay,  from  Point  CoUbei^, 
in  Solano  County,  to  a  place  called  New  York,  in  Contro 
Costa  County.  By  Section  4  of  the  Act  granting  the  fran- 
chise it  is  provided  that  "  if  the  said  parties  shall  fail  tc 
commence  and  complete  the  said  wharf  and  establish  the 
said  ferry  within  the  time  prescribed  in  this  Act  (six  montlis) 
or  in  any  other  manner  violate  its  provisions,  then  all  th< 
rights  granted  become  forfeited  to  the  State." 

The  finding  is  "that  neither  said  Collins,  his  associates 
nor  assigns  ever  established  or  put  in  operation  any  ferry  o 
any  kind  between  the  points  named  in  the  said  Act,"  anc 
this  finding  is  fully  sustained  by  the  evidence.     There  wai 
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therefore  a  forfeiture  of  all  rights  that  ever  existed  under  the 
Act  of  1861,  and  it  was  within  tlie  power  of  the  State  to  sell 
the  land  to  the  plaintiff.  The  failure  to  bnild  the  wharf  and 
establish  the  ferry  operated  a  forfeiture  under  the  Act,  and 
no  judicial  proceeding  was  necessatr  to  declare  the  forfeit- 
ure. {Borland  vs.  Lewis,  43  Cal.  569;  The  Oakland  Railroad 
Company  vs.  The  Oakland,  Brooklyn,  andFruit  Vale  Railroad 
Company,  45  Cal.  365.) 

Certain  other  Acts  of  the  Legislature  were  offered  in  evi- 
dence hy  the  plaintiff,  but  for  what  purpose  is  not  very  clear 
to  us.  Objection  was  made  to  their  admissibility  by  the  de- 
fendant, and  it  is  said  that  the  Court  did  not  pass  upon  the 
question.  But  no  right  was  claimed  under  them  by  either 
party,  and,  in  the  view  we  have  taken  of  the  case,  they  were 
immaterial. 

Jadgiaent  and  order  affirmed. 


In  Bane. 


[FUed  AprU  29,  1882.] 

Ko.  7450. 

KIDDER,  Appellant,  vs.  STEVENS,  Respondent. 

EjEcnmrr  —  Findivo  —  OcarBH  —  Tom  — Prbsdmption  —  CoNnMOiMOE  or 
Stitch.  Ejectment.  Complaint  filed  November  29,  1879.  Appellant 
contended  tb&t  the  Conrt  failed  to  find  upon  the  isBne  of  ownerBhip 
and  ouster  on  the  day  named  in  the  complaint.  The  complaint 
Bverred  a  seizure  in  fee  on  June  1,  1879.  and  an  onater  on  the  same 
day.  Tlie  finding  was  in  e9ecttbat  the  land  was  conveyed  by  plaintiff 
to  Mary  Kidder,  Novembei  16,  1S7S;  thatshe  died  teBtat«,  and  defend- 
ant IB  in  poaaegaion  m  tenant  of  her  eiecntor.  Held,  applying  the 
presumption  of  lav  to  the  facts  found,  viz,  that  a  status  once  estab- 
lished is  piesnmed  by  law  to  remain  nntil  the  contrary  appears,  there 
being  nothing  to  show  that  the  land  passed  from  said  Mary  Kidder 
pievioQB  to  her  death,  the  finding  tbb  Enffioiantly  clear  that  th«  land 
was  a  part  of  her  ea1at«. 

Id. — Id-  The  estate  of  Mary  Eidder,  bOTing  been  found  to  have  commancad 
in  November,  1S75,  the  law  says  that  her  estate  continnes  tintil  the 
proof  shows  that  it  had  gone  ont  of  her;  it  then  oontinned  until  her 
death,  and  by  her  will  her  eiecnlor  nnder  the  law  bad  the  right  to 
demise  it  to  the  defendant. 

Id. — luuiTiBuii  IsKOi— Plkadino— MisNK  Profits.  The  allegation  of 
time  as  to  seizin  oi  ouster  in  oar  so-called  action  of  ejectment,  is  not 
material,  and  a  denial  of  it  raisee  no  material  isBne,  except  when  the 
T7»3ne  profits  are  in  question. 

Id. — Id.  It  is  only  required  that  the  seizin  or  onaler  should  be  alleged  to 
eiiBt  before  the  commencement  of  the  action,  bat  the  day  or  £ite  is 
otherwise  entirely  immaterial. 

Id.     a  finding  ia  not  reqiiired  upon  a  denial  of  an  immaterial  fact. 
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Ofihioh  or  Dbfabtmsnt.     As  to  the  othei  poiats  involTed,  the  opinioD  ol 
llie  Department  ia  Batiafai'torj,     (S  Piuiific  Law  JannuU,  T6I.} 
Per  MeEinntrj/  and  Mi/rick,  J.  J.,  apeoialiy  eoncnniiig. 

Ej-btemint— Matkbui.  Aij.Eo*TioNa— PLSiJ-rso.  Ownerehip— seiEin  in  ]»< 
— iatobelreatedas  a/ad  bctb  in  pleading  anilfiDdingB.  The  aeiiiao 
plaiDtiff  at  the  cummtiucemenl  of  the  actioD,  and  the  poaaessiOD  of  de 
fendont  at  tija  commoncament  of  the  action  are,  under  out  ajitem 
the  material  facts  to  be  alleged  and  proved  by  plaintiff  in  the  class  o 
actiona  which,  for  wa&t  of  a  better  name,  is  called  "  ejectment."  Thi 
pluntifr  recoverg  becanse  delendant  is  sjituallj  posaeiiBad  of  that  wbiol 
the  plaintiir  has  the  right  to  possess  when  he  goes  to  Court  tor  redress 

lo. — Id.  Aside  from  the  c[noHliou  of  ouster  by  defendant,  the  material  qnas 
tion  is:  Was  pliiiutiff  seized  of  an  estate  whicli  gave  him  the  right  tt 
immediate  possesaion  when  he  brought  hia  suit?  He  may  proTe  hi 
tight  hj  evidencQ  of  facts— aa  a  conveyaneo  from  the  aource  of  tili' 
or  a,  prior  poasession — of  a  date  anterior  to  the  commencement  □(  Ih< 
action.  Id  aach  case  tiie  seiziii  of  plnintiff  is  presumed  to  have  con 
tinned  nntil  suit  brought.  But  such  preauuption  has  no  place  in  Hn 
constmction  of  his  pleading  which  should  arer  the  ultimate  am 
material  fact. 

Id. — FiMDiHo.  The  failure  of  the  Court  lo  find  npon  the  iHsue  orpoKacBsio: 
at  the  time  of  action  brought  was  not  error.  Such  finding  was  not  neces 
sai'y.  ftH  the  averment  was  not  that  plaiutifl'  is  the  owner,  or  was  o 
the  commencement  of  the  action,  but  thut  he  was  seized  in  fee  at 
definite  period  of   time  long  previonH  to  the  commenoemeat   of  th 

Appeal  from  Twentieth  District  Court,  Santa  Clara  Comity 

Buri  <&  Pfister,  for  appellant. 

Houghlon  &  Eeynokb  and  Barker,  for  respondent. 

TeoBNTON,  J.,  delivered  the  opinion  of  the  Court: 

The  findings  in  the  case  are  as  follows: 

"Ist.  On  the  twenty-ninth  day  of  June,  1868,  Barton  B 
Bee  was  the  owner  in  fee  of  the  premises  described  in  th 
complaint,  and  on  said  day  sold  and  conveyed  the  same  t 
the  plaintiff  L.  Kidder;  and  said  premises  were  the  separat 
property  of  said  L.  Kidder. 

"2d.  That  on  and  prior  to  the  16th  day  of  Novembei 
1875,  and  from  thence  until  the  7th  day  of  May,  1879,  sai 
L.  Kidder  and  Mary  Kidder  were  husband  and  wife,  and  o 
the  last  named  date  Mary  Kidder  died  testate, 

"3d.  That  prior  to  and  on  said  16th  day  of  Novembei 
1875,  and  for  a  long  time  thereafter,  said  Llewellyn  Kidde 
was  of  unsound  mind;  that  his  mental  unsoundness  consiste 
of  a  &xed,  insane  delusion  in  regard  to  religion,  to  wit :  Thii 
he  had  incurred  the  displeasure  of  God  and  that  he  ooul 
only  espiate  his  sins  by  refraining  from  partaking  of  fooc 
He  also,  during  said  time,  had  occasional  paroxysms  c 
melanckolta. 

"4th.  That  on  the  16th  day  of  November,  1875,  sai 
Llewellyn  Kidder  signed,  acknowledged,  and  delivered  i 
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Bftid  Mary  Kidder  a  written  deed  of  conve^nce  in  proper 
form  by  way  of  gift  to  her  of  the  said  premises  deacribed  in 
the  complaint,  and  said  Mary  Kidder  accepted  said  instrn- 
ment. 

"Sth.  That  said  Llewellyn  Kidder  at  the  time  he  made 
and  delivered  said  deed  understood  the  nature,  force,  and 
effect  of  said  act  and  that  said  act  was  not  the  result  of 
his  insane  delusion. 

"  6th.  That  said  Mary  Kidder  was  at  the  time  of  her  death 
a  resident  of  the  county  of  8anta  Clara,  State  of  California. 
That  in  her  last  will  she  nominated  and  appointed  Joseph 
C.  Brown  the  executor  thereof.  That  sai^  wiU  was  proved 
in  and  admitted  to  probate  by  the  Probate  Court  of  said 
county  of  Santa  Clara,  on  the  19th  day  of  July,  a.  d.  1879, 
and  letters  testamentaiy  were  issued  upon  said  will  and  the 

5 rebate  thereof  by  said  Probate  Court  to  said  Brown,  who 
uly  qualified  as  such  executor  on  the  26th  day  of  Juljr.  1879, 
and  has  been  ever  since  the  acting  executor  of  said  will. 

"  7th.  On  the  1st  day  of  August,  1879,  said  Brown  as  said 
executor  demised  and  let  said  premises  to  the  defendant  Lra 
Stevens,  who  then  entered  into  the  possession  and  occupation 
thereof  as  the  tenant  of  the  estate  of  said  Mary  Kidder,  de- 
ceased, and  has  ever  since  occupied  the  same. 

"8th.  That  the  value  of  the  use  and  occupation  of  said 

E remises  on  the  Ist  day  of  Aoguat,  1879,  was,  and  ever  since 
as  been,  112  per  month. 
"9th.  That  said  James  Singleton  was,  on  and  prior  to  the 
1st  day  of  Aoguat,  1879,  the  properly  appointed  and  acting 
guardian  of  the  person  and  estate  of  said  Llewellyn  Kidder 
under  and  by  virtue  of  proper  orders  of  the  Probate  Court  of 
the  said  county  of  Santa  Clara  and  letters  of  guardianship 
properly  issued  pursuant  to  said  order  to  him,  said  Singleton, 
and  he,  said  Singleton,  has  ever  since  continued  to  be  said 
legally  acting  guardian. 

"  10th.  That  shortly  after  the  said  first  day  of  August, 
1879,  said  Singleton,  as  said  guardian,  demanded  the  posses- 
sion of  said  premises  for  his  ward  from  said  defendants,  and 
said  Stevens  then  refused  and  ever  since  has  refused  to  sur- 
render the  possession  thereof." 

An  objection  is  taken  to  the  findings  of  fact  which  involves 
a  singular  misconception  of  their  meaning.  It  is  found 
L.  Kidder  on  the  16tn  day  of  November,  1875,  conveyed  the 
land  in  controversy  to  his  wife  Mary  Kidder;  that  on  the  7th 
day  of  May,  1879,  Maiy  Kidder  died  testate;  that  her  will 
was,  on  the  19th  of  Jnly,  1879,  properly  proved,  and  one 
BrowD  named  in  the  will  as  executor  was  duly  appointed 
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ezecntor  and  acted  as  such,  and  on  tbe  Ist  day  of  Aagost, 
1879,  aa  such  executor,  demised  the  premises  to  one  In 
Stevens,  the  defendant,  who   has  ever  since   occupied  the 

same.  The  other  findings  cover  all  the  other  issues  in  the 
action  which  were  material. 

Now  it  is  said  that  in  the  complaint,  ownership  was  alleged 
in  the  plaintiff  and  an  ouster  on  a  day  named — which  was 
denied;  that  the  Court  made  no  finding  on  that  issue,  but 
made  a  finding  which  it  took  to  be  a  finding  of  ownership  in 
the  party  under  whom  the  defendant  claims  at  a  date  several 
years  prior  to  the  date  named  in  the  allegation. 

The  complaint  avers  a  seizin  in  fee  on  the  let  day  of 
June,  1879,  and  an  ouster  on  the  same  day.  It  is  found 
that  the  plaintiff  was  the  owner  in  fee  on  the  29th  of  June, 
1868,  and  conveyed  to  Mary  Kidder  on  the  16th  day  of 
November,  1875.  And  it  is  said  this  is  not  a  finding  on  the 
issue  of  ownership  on  the  Ist  day  of  June,  1879,  wnen  the 
seizin  was  averred  to  have  been  had  in  the  complaint.  Why 
it  is  not  such  a  finding  it  would  be  difficult  to  point  out, 
when  the  rules  of  law  are  applied  to  the  facts  as  found.  We 
must  read  all  facts,  whether  in  a  pleading,  or  a  special  ver- 
dict, or  an  agreed  statement,  or  finding  of  facts,  in  the  light 
of  the  rules  of  law.  Presumptions  of  law  are  rules  of  law, 
whether  disputable  or  the  contrary.  If  the  disputable  pre- 
sumption is  not  contradicted  or  removed  by  evidence,  it  is  a 
rule  of  law  to  be  applied  as  infiesibly  as  a  presumption  that 
is  indisputable  or  conclusive;  in  other  words,  a  presumption 
of  law  that  ia  disputable,  when  not  changed  by  evidence, 
becomes  to  the  Court  a  rule  indisputable  for  the  case,  and 
the  Ooart  ia  bound  to  apply  it. 

A  stalua  onceestabiishedis  presumed  by  the  law  to  remain, 
until  the  contrary  appears  (See  Pe<^le  vs.  FHlen,  8  Pac.  L.. 
Jil63);  or  as  a  like  rule  is  expressed  in  the  Code  of  Civil 
Procedure  (See  Section  1963,  subdivision  32),  "  that  a  thing 
once  proved  to  exist  continues  as  long  as  is  usual  with  things 
of  that  nature. 

It  is  found  here  that  a  conveyance  of  the  premises  was 
made  in  1876  by  plaintiff,  the  owner,  to  Mary  Kidder.  The 
law  presumes  that  the  estate  created  by  that  deed  continued 
tintil  it  was  proven  to  have  ceased,  in  the  only  way  in  which 
it  can  cease,  by  a  conveyance  or  by  a  descent  cast.  It  Ib 
further  found  that  Mary  Kidder  died  testate,  in  May,  1879; 
the  executor  was  properly  appointed  in  same  year,  leased  to 
defendant  in  August,  1879,  and  that  defendant  had  continned 
to  occupy  the  premises  ever  since.  Now,  the  estate  of  Mary 
Eidder  having  been  found  to  have  commenced  in  November, 
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1875,  the  law  sajs  that  her  estate  continues  until  the  proof 
shows  that  it  had  gone  out  of  her;  it  then  continued  until 
her  death,  and  by  her  will  her  executor  uuder  the  law  had 
the  right  to  demise  it  to  the  defendant. 

The  vice  of  the  view  taken  hj  the  learned  counsel  for  ap- 
pelliint  is  this,  that  he  takes  that  for  an  inference,  or,  as  he 
calls  it,  "a  presumption  from  evidence,"  which  is  in  fact  a 
pure  prenumption  of  law.  Though  a  disputable  presumption, 
it  is  still  a  rule  of  law.  (So  held  in  Salmon  vs.  Syrmnds,  2i 
Cal.  264.) 

Bat  in  fact  the  allegation  of  time  as  to  seizin  or  ouster  in 
onr  so-called  action  of  ejectment  is  not  material,  and  a  denial 
of  it  raises  no  material  issue,  except  when  the  mesne  profits 
are  in  question.  (So  held  distinctly  in  Yonnt  vs.  Howell, 
14  Cal.  468.)  If  no  material  issue  is  raised  by  a  denial 
of  the  time  alleged,  it  is  unnecessary  to  find  upon  it.  It  is 
stated  in  ^  the  elementary  books  that  the  time  is  immaterial 
as  to  seizin  or  ouster  in  the  common  law  action  of  ejectment, 
and  in  all  real  actions.  It  is  only  required  that  me  seizin 
or  ouster  should  be  alleged  to  exist  before  the  commence- 
ment of  the  action,  but  the  day  or  date  is  otherwise  entirely 
immaterial.  (See  Gould's  Plead.,J3  63,  101  of  Ch.  Ill;  1st 
Chitty's  PI.  257,  et  sea..  9th  Am.  Edit.;  Stephen  on  Plead., 
22'2,  et  seq.  9th  Am.  Ed.;  2  Saunder's  Rep.  74  c  (n)  c.  Com. 
Dig.  Pleader  (c.  19);  Eitig  vs.  iiisAop  of  Chester,  2  Salk,  561; 
Skinner,  660.) 

But  it  is  said  that  the  plaintiff  with  such  a  finding  is  with- 
out  remedy.  The  point  in  this  regard  is  thus  stated:  "  He 
could  not  attack  the  finding  of  ownership  in  B  on  the  10th 
of  January,  1850  (averred  to  have  been  the  13th  of  January, 
1880),  for  that  finding  would  speak  the  truth.  There  would 
be  nothing  left  for  him  to  attack,  on  his  motion  for  a  new 
trial,  but  a  disputable  presumption  of  evidence,  which  he 
had  already  met  and  rebutted  on  the  trial  of  the  case,  and 
he  would  find  himself  fighting  the  air  with  his  hands,  with  no 
hope  of  relief  from  the  position  occupied  by  him  without 
any  fault  of  his  own." 

If  what  the  learned  counsel  states  be  a  "disputable  pre- 
sumption of  evidence,"  is  such,  there  can  be  no  difficulty  in 
his  remedy.  If  the  evidence  sustains  the  so-called  presump- 
tion, there  is  nothing  to  attack.  If  it  does  not,  a  motion  for 
a  new  trial  is  the  proper  remedy.  The  counsel  seems  to 
think  that  inasmuch  as  he  had  met  and  rebutted  this  pre- 
sumption on  the  trial,  it  would  be  idle  to  attack  it  again  in 
the  mode  pointed  by  law  for  such  an  attack.  It  is  sufficient 
to  say  irf  answer  to  this  that  the  Court  did  not  not  agree  with 
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him  that  aach  preanmptioii  was  met  or  rebatted  on  the  trii 
but  found  agaiust  him;  and  when  the  Court  bo  finds,  to  t 
view  such  finding  on  the  grouud  that  SQch  presumption  w 
met  and  rebatted  on  the  trial,  that  is  to  saj,  that  the  ei 
dence  was  insufficient  to  support  the  fact  as  found,  the 
must  be  a  motion  for  a  new  trial,  or  the  party  must  bring 
before  this  Court  in  accordance  with  Section  939,  C-  C.  '. 

The  findings  in  our  judgment  cover  all  the  material  issu( 
The  opinion  in  the  Department  is  satisfactory  on  the  poin 
to  which  it  relates,  and  we  conclude  that  the  judgment  ai 
order  should  be  affirmed,  and  it  is  ao  ordered. 

We  concur:     McKee,  J.,  Sharpatein,  J. 

I  concur  in  the  judgment:    Morrison,  0.  J. 

CONCCBRINO    OPINION. 

I  concur  in  the  judgment.  It  haa  been  repeatedly  he 
here  that  ownership — seizin  in  law — is  to  be  treated  as  a/( 
both  in  pleadings  and  in  findings.  The  seizin  of  plaintiff 
the  commencement  of  the  action  and  the  possession  of  t 
defendant  at  the  commencement  of  the  action  are,  under  o 
system,  the  material  facts  to  be  alleged  and  proved  by  plai 
tiff  in  the  class  of  actions  which,  for  want  of  a  better  name 
called  "ejectment."  As  said  by  Mason,  J.,  in  Wnlfer^ 
Lockwood,  23  Barb.  8.  C.  233,  "  the  facts  constituting  plai 
tiff's  cause  of  action  in  this  case,  are  that  he  has  lawful  ti 
as  owner  in  fee  simple,  and  that  the  defendant  is  in  the  p( 
session  and  unlawfully  withholds  the  posseasion  thereof  frt 
him."  "Now,  what  ia  the  issue?  The  plaintiff  alleges  tl 
he  has  lawful  title,  as  owner  in  fee  simple,  to  these  premisi 
Thia  ia  denied  by  the  answer,  and  a  perfect  issue  is  ma 
upon  the  plaintiff's  title, "  etc.  And  by  Field,  p.  J.,  in  Pay 
vs.  Treudwell,  16  Cal.  243.  "Now  what  facta  mast 
proved  to  recover  in  ejectment?  These  only:  That  t 
plaintiff  is  seized  of  the  premises,  or  of  some  estate  therf 
in  fee,  or  for  life,  or  for  years,  and  that  the  defendant  n 
in  their  possession  at  the  commencement  of  the  action.  T 
seizin  is  the  fact  to  be  alleged.  It  is  a  pleadable  and  issual 
fact,  lo  be  established  by  conveyances  from  a  paramount  soni 
of  title,  or  by  evidence  of  prior  possession,"  etc.  (See  al 
People  vs.  Mayor,  etc.,  28  Barb.  240;  S.  C;  4  Abb.  307 
Id.  7;  17  How.  56.)  The  plaintiff  recovers  because  defei 
ant  is  actually  possessed  of  that  which  the  plaintiff  has  \ 
right  to  possess  when  he  goes  to  Court  for  redress. 

Aside  from  the  question  of  ouster  by  the  defei^dant,  \ 
material  question  is :    Was  plaintiff  seized  of  an  estate  whi 
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g&ve  him  the  right  to  immediate  possession  vhea  he  brought 
his  suit?  He  may  prove  his  right  bj  evidences  of  facts — as 
a  converance  from  the  sonrco  of  title,  or  a  prior  possession 
— of  a  date  anterior  to  the  commencement  of  the  action.  la 
BDch  case,  the  seizin  of  the  plainti£f  is  presumed  to  have  con- 
tinned  until  suit  brought.  But  such  presumption  has  no 
place  in  the  construction  of  his  pleading,  which  should  aver 
the  ultimate  and  material  fact. 

In  the  case  before  us  the  Court  below  found  that  on  a 
certain  day  one  Bee  was  the  owner  of  the  demanded  premises, 
who  sold  and  conveyed  the  sameto  plaintiff,  and  that,  sub- 
seqaentlj,  on  a  day  tour  years  prior  to  the  commencement  of 
the  action,  plaintiff  conveyed  to  one  Mary  Kidder,  under 
whom  defendant  claims. 

Appellant  nrges  that  the  findings  do  not  pass  upon  the 
nltimate  issue — plaintiff's  ownership  and  consequent  right 
to  the  possession — at  the  time  of  the  commencement  of  the 
action.  Had  the  complaint  alleged  that  plaintiff  was  seized 
in  fee  when  the  suit  was  brought,  appellant's  point  would 
have  been  well  taken.  The  findings  do  not  show  but  plain- 
tiff re-acquired  the  right  to  the  possession  intermediate  his 
conveyance  to  Mary  Kidder  and  the  commencement  of  the 
action.  There  is  no  finding  that  either  plaintiff  or  defend- 
ant is  or  was  at  the  commencement  of  the  action  the  owner 
seized  in  tee  or  of  a  less  estate,  or  otherwise  is  entitled  to 
the  possession  of  the  demanded  premises. 

Bnt  the  complaint  here  only  alleges  that,  on  the  first  day 
of  June,  1879,  "the  plaintiff  was  the  owner,  seized  in  fee, ' 
etc.,  and  that  while  the  plaintiff  was  so  the  owner,  etc.,  "the 
defendant  did,  on  or  about  the  said  first  day  of  June, "  enter 
into  and  oust  plaintiff  from  the  premises,  "and  ever  since 
that  day  has  wrongfully  withheld,'  etc.  The  precise  date  of 
the  ouster  is  immaterial,  but  the  plaintiff  must  prove  it  to 
have  occurred  prior  to  the  commencement  of  the  action. 
This  action  was  commenced  November  29,  1879,  There  is 
Qo  averment  that  plaintiff  is  seized  in  fee  or  otherwise.  The 
illegation  of  a  wrongful  withholding  is  of  a  conclusion  of 
law,  which  can  follow  only  where  facts  are  alleged  which 
show  plaintiff  to  be  entitled  to  the  possession  when  the  suit 
is  brought.  It  the  Court  below  adopted  the  language  of  the 
complaint,  had  found  "on  the  first  day  of  June,  1879,  the 
plaintiff  was  the  owner,  seized  in  fee,"  etc.,  such  finding 
ffould  not  have  been  determinative  of  the  issue  which  is  one 
of  the  two  material  issues  in  this  form  of  action.  Then  it 
might  have  been  said:  " Non  constat  bat  plaintiff  parted 
iritn  his  title  before  he  commenced  his  action." 
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Tbe  objection  of  plaintiff  is  that  the  Conrt  below  failed  to 
find  npon  the  nltimate  issae — was  plaintiff  the  owner  and  en- 
titled to  the  possession  of  the  demanded  premises  when  he 
brought  his  action  ?  Sach  a  finding,  however,  would  have  been 
broader  than  tbe  issue,  since  Ibe  averment  of  tbe  complaint 
is  not  that  plaintiff  is  the  owner  (or  w^s  at  the  commencemenf 
of  the  action,)  but  that  he  was  seized  in  fee  at  a  definite  poial 
of  time  long  previous  to  tbe  commencement  of  the  action. 

Judgment  and  order  affirmed.         '  McElNBTBT,  J. 

I  concur:    MtBics,  J. 


Supreme  Goort  of  the  United  States. 


[  OcTOBEB  Tebm,  1881.] 

No.  163. 

HIRAM  QXIINBy,  Plaiktut  d 

vs. 

AKDREW  COKLAB. 


PLUsmo — Eqihtablb  Dmnsa  and  Dcfrisb  at  Law.  Under  the  «7atam  c 
pleading  which  obtains  in  OnlitoniiK  ui  «qnitable  defense  of  thi 
nature,  eib  well  ae  a  defense  at  law,  may  be  set  u))  lo  ku  aclion  for  th 
posieMion  of  land.  In  such  ease  the  gronsdB  of  equitable  relief  mni 
be  set  forth  separately  from  the  defense  at  law.  The  aoBwer  prt 
Benting  them  is  in  the  nattira  of  a  bill  in  equity,  and  mnst  contain  t. 
its  essential  aJlegationa.  It  tuant  discIoBe  a  ease  which,  if  eBtabliahei: 
will  jastify  a  decree  adjudging  tliat  the  title  be  transferred  to  the  di 
tendant,  or  enjoining  tbe  fnither  prosecution  of  the  action.  Tb 
equitable  defense  is,  therefore,  first  to  be  disposed  of  by  the  Couj 
before  the  l^al  remedy  is  considered.  Upon  its  disposition  thenecesdl 
of  proceeding  with  the  legal  action  will  depend.  When  that  actio 
does  proceed,  tbe  ordinary  rules  as  to  tbe  oontrolHng  influence  of  tl 
legal  title  will  apply.  '  {Estrada  tb.  Murphy.  19  Gal.  349-371 
ArgueUo  vs.  Edingtr,  10  Id.  160.1 

Pbi-bmption — SirruuKirr — Pdbcbasi  raov  Pbiob  Ooctmim.  One  eanni 
MBert  a  pre-emptive  right  to  the  whole  quarter-section  of  land  I 
against  parties  st  tbe  time  of  hie  settlement  in  the  oocnpatlon  of 
portion  of  them,  bad  such  parties  followed  up  their  ocenpation  an 
improvement  by  a  declaratory  statement  when  the  public  snrTBya  w« 
extended  over  tbe  lauds.  A.  setttemeut  eaunot  be  made  npon  poU 
lands  already  occupied;  as  against  existing  occupants,  the  letUemai 
of  another  is  ineSectael  to  establish  a  pie-emptiTe  right.  But 
settlement  upon  a  portion  of  a  quarter-section,  and  making  the  ii 
provements  required  b;  law,  will  sustain  ■  pre-emptive  claim  to  ti 
whole  qnarter-section  as  against  parties  snbsequently  settling  upi 
&em;  and  sach  sobseqtient  settlement  is  not  improved,  or  in  ai 
respect  rendered  more  effloacioas,  by  the  taot  of  pnrchase  from  «aili 
ooeapants.  The  settlement  which  Uie  law  of  Congresa  will  recognl 
^-except  where  the  claim  is  made  by  a  widow,  or  heirs  of  a  deoeaa 
seUler — most  be  peAonal  to  the  settler,  and  not  that  ol  otfa«rt  vl 
may  have  cooTeyed  to  him. 


Thb  Paoifio  Ooabt  Law  Jodenai. 


MBDiofl— CoSTLlCT  BBTWBIK  CouBT  AND  JcBT.  If  tbere  be  in  BD  equity 
case  a  conflict  betve^n  the  findiog  of  the  Oouit  and  that  of  the  juiT, 
the  former  prevailB.  The  finding  of  the  jnry  is  only  Bdiiaory,  and 
the  CoDit  may  disregard  it  and  fallow  its  own  jut^meut  upon  the 

DBLiCiTioM  or  Sdbvkys— Act  OF  1866.  SuTTeya  made  under  the  Act  of 
July  23,  1866.  are  not  eubjeot  to  the  proviaione  ot  the  Act  of  3uJy  1, 
1864,  requiring  publioafion  of  it  before  approval  by  the  CommiBsioners 
of  the  General  Lund  Omce. 

UEiBDicTioN  OF  IixND  Dbpabtuknt.  The  totingH  of  the  Land  Department 
upon  mere  matterfl  of  fact,  or  upon  miied  qaeBlioDS  of  law  and  fact, 
are  coguizuble,  and  determined  by  the  officers  of  the  Land  Depart^ 
meat;  and  for  mere  errors  of  judgment,  as  to  the  weight  of  evidence 
on  the  Bobject  intrusted  to  it  by  any  of  the  subordinate  officers,  the 
ooly  remedy  ie  by  an  appeal  to  his  supeiioi  of  the  department.  The 
Cotirtfl  cannot  exeroiae  any  direct  appellate  juriBdiotion  over  the 
rulings  of  those  officers,  or  of  their  anperior  in  the  department  io  eaoh 
matters;  nor  can  they  reverse  or  correct  them  in  a  collateral  proceed- 
ing between  private  parties  founded  upon  them,  where  no  fraud  has 
been  practiced  upon  the  ofBceis,  and  they  themseLves  ore  not  chai^e- 
able  with  any  fraudulent  conduct. 

In  error  to  the  Supreme  Court  of  the  State  of  California. 

Mr,  Justice  Milleb  delivered  the  opinion  of  the  Court: 

This  waa  an  action  for  the  possession  of  certain  real  property 
a  the  county  of  Loa  Angeles,  in  the  State  of  California.  The 
omplaint  is  in  the  usual  form  in  such  actions,  according  to  the 
ystem  of  pleading  prevailing  in  that  State,  alleging  the  owner- 
hip  of  the  premises  by  the  plaintiff  and  his  right  to  their  poa- 
ession  on  a  day  designated,  the  wrongful  entry  thereon  by  the 
etendant,  and  his  subsequent  occupation  thereof,  to  the  plain- 
iff's  damage. 

It  also  alleges  the  value  of  the  rents  and  profits  during  the 
ccupation  of  the  defendant,  and  prays  judgment  for  restitution 
f  the  premises  to  the  plaintiff,  for  his  damages  for  their  occu- 
lation,  and  for  the  rents  and  profits  lost. 

The  answer  of  the  defendant  denies  the  several  allegations  of 
be  compiaint,  and  then  sets  up  in  a  special  count,  by  way  of  a 
ross-complaint,  various  matters  which,  as  as  be  claims,  consti- 
iite  in  equity  a  good  defease  to  the  action  and  entitle  him  to  a 
ecree;  tiiat  be  has  an  equitable  right  to  the  premises  and  that 
lie  plaintdfi"  holds  the  legal  title  for  him. 

Under  the  system  of  pleading  which  obtains  in  California,  an 
quitable  defense  of  this  nature,  as  well  as  a  defense  at  law,  may 
«  set  np  to  an  action  for  the  possession  of  land.  In  such  case 
he  grounds  of  equitable  relief  must  be  set  forth  separately  from 
he  defense  law.  The  answer  presenting  them  is  in  the  nature 
■f  a  bill  in  equity,  and  must  contain  all  its  essential  allegations, 
t  must  disclose  a  case  which,  if  established,  will  justify  a  decree 
djudging  that  the  title  be  transferred  to  the  defendant,  or  en- 
oining  the  further  prosecution  of  the  action.  The  equitable 
lefense  is,  therefore,  first  to  be  disposed  of  by  the  Court  before 
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the  legal  remedy  is  coneidered.  Upon  ite  disposition  the  ne« 
fiity  of  proceedmg  with  the  legal  action  will  depend.  Whi 
that  action  does  proceed,  the  ordinary  rules  as  to  tlie  controllii 
influence  of  the  legal  title  will  applv.  (Estrada  vs.  Murphy, 
Col.  249-273;  Argudlo  vs.  Edinger,  10  Id.  160.) 

This  statement  will  explain  what  otherwise  would  appe 
singular  in  the  record,  that  one  Judge  beard  the  issues  raiai 
by  the  special  answer  in  the  nature  of  a  cross-complaint 
equity,  and  another  Judge,  of  the  same  Court,  subsequent 
tried  the  issues  in  the  action  at  law.     There  was  no  more  ii 

Jropriel;  in  this  hearing  of  the  diflerent  issues  by  differe 
udges,  or  incongruity  with  established  niodss  of  procedni 
than  there  would  have  been  had  the  Issues  in  the  cross-acti< 
been  presented  in  an  independent  suit. 

The  grounds  put  forth  for  equitable  relief  consist  of  alleg 
erroneous  rulings  of  the  Land  Department  upon  two  matters— t 
possession  and  improvement  of  the  lands  in  controversy  by  t 
parties  claiming  a  pre-emption  right  to  them;  and  the  tii 
when  that  portjon  of  the  lands  in  controversy,  claimed  to 
within  the  limits  of  a  confirmed  Mexican  grant,  was  shown, 
a  survey  of  the  grant  and  the  appropriation  of  other  lands  to 
satisfaction,  to  be  without  them  and  thus  open  to  setUemc 
and  pre-emption. 

1.  The  lauds  in  controversy  constitute  the  west  half  and  t 
southeast  quarter  of  a  quarter-sectiou.  The  plaintiff  Conl 
entered  upon  them  in  February,  1865,  occupjnng  a  portii 
thereof,  and  declaring  his  purpose  to  acquire,  as  a  settler,  a  p) 
emption  right  to  them.  The  township  was  surveyed  by  t 
autltoritiea  of  the  United  States  in  February,  1868,  and  the  p: 
filed  in  the  proper  land  office  in  April  following.  In  May,  18( 
Gonlan  filed  his  declaratory  statement  in  the  form  required 
law,  claiming  the  quarter-section  as  a  pre-emptor.  In  Ma 
18C9,  tour  years  after  Conlan's  statement,  the  defendant  Quin 
settled  upon  the  quarter-section,  occupying  a  portion  there' 
declaring  his  intention  to  acquire,  as  a  settler,  a  pre-empti 
right  to  the  land,  and  in  November,  1871,  he  filed  hisdeclaratc 
statement,  claiming  it  as  a  pre-emptor.  Previous  to  his  possi 
Bion  various  parties  hod  occupied  portions  of  the  section,  a: 
had  conveyed  to  him  whatever  interest  they  held.  It  woe 
seem  from  the  answer,  and  the  frequent  reference  to  the  pri 
occupation  of  these  parts,  that  it  was  supposed  that  this  fact 
some  way  increased  the  equity  of  his  possession,  and  gave  h 
B  better  pre-emptive  right  to  the  lands  than  that  claimed  by  t 
plaintiff.  But  to  this  position  there  are  two  answers:  1st. 
does  not  appear  that  the  grantors  of  the  defendant  ever  cout«' 
plated  the  acquisition  of  a  pre-emptive  right  to  the  lands 
their  settlement;  and.  2d.  The  Act  of  Congress  forbids  t 
sale  of  pre-emptive  rights  to  the  public  lands  acquired 
settlement   and   improvement.     The    general  pre-emption    h 
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leclu«B  thttt  all  tranofera  and  aBsignmenta  of  rights  thus  ob- 
ained,  prior  to  the  iaeuing  of  the  patent,  eball  be  null  and  void. 
Phis  Court  held — looking  at  the  purpoae  of  the  prohibition — 
hat  it  did  not  forbid  the  sale  of  the  land  after  the  entry  was 
effected,  that  is,  after  the  right  to  a  patent  had  become  Tested, 
nt  did  apply  to  all  former  transf era.  The  policy  of  preventing 
[peculation  through  the  inetmnientality  of  temporary  settlers 
rould  otherwise  be  defeated.  {Meyen  vs.  Croft,  13  Wall. 
SI-5.) 

The  claim  of  the  defendant  to  a  right  of  pre-emption  stands, 
herefore,  in  no  better  plight  than  U  there  had  been  do  prior 
>ccupant  of  the  lands.  His  own  settlement  can  alone  be  con- 
ddered,  and  that  dates,  as  already  said,  from  May,  1869.  He 
lad  no  claim  to  the  lands  when  the  plaintiff  settled  upon  them, 
ind  he  acquired  none  by  his  purchase  of  parties  who  had 
ireviously  occupied  them. 

He  must  also  be  considered  as  settlixkg  upon  them  with  notice 
)f  the  plaintiff's  prior  claim  by  bis  declaratory  statement  filed 
n  the  land  office  the  year  before.  The  plaintiff  could  not,  it 
a  true,  bare  asserted  a  pre-emptive  right  to  the  whole  quarter- 
iection  as  against  parties  at  the  time  of  his  settlement  in  the 
occupation  of  a  portion  of  them.  Had  such  parties  followed  up 
iieir  occupation  and  improvement  by  a  declaratory  statement, 
irhen  the  public  surreys  were  extended  over  the  lands,  the  case 
vould  have  been  different.  A  settlement  cannot  be  made  upon 
public  land  already  occupied;  as  against  existing  occupants, 
the  settlement  of  another  is  ineffectual  to  establish  a  pre-emptive 
right.  Such  is  the  purport  of  our  decisions  in  Atherton  vs. 
Fotnler,  and  Homner  vs.  Wailace. 

But  a  settlement  upon  a  portion  of  a  quarter-section,  and 
making  the  improvements  required  by  law,  will  sustain  a  pre- 
unptive  claim  to  the  whole  quarter-section  as  against  parties 
)ubecqiiently  settling  upon  them;  and  such  subequent  settle- 
nent  is  not  improved,  or  in  any  respect  rendered  more  efficacious, 
by  the  fact  of  purchase  from  earlier  occupants.  The  settlement 
irhich  the  law  of  Congress  will  recognize — except  where  the 
:JBun  is  made  by  a  widow,  or  heirs  of  a  deceased  person — must 
t>e  personal  to  the  settler,  and  not  that  of  others  who  may  have 
conveyed  to  him. 

2.  Aa  to  the  time  when  the  portion  of  land  in  controversy, 
originally  claimed  to  be  within  the  boundaries  of  a  Mexican 
grant,  was,  by  the  survey  of  the  grant  and  the  appropriation  of 
Dther  lands  to  its  satisfaction,  excluded  from  Uiem,  and  thus 
became  open  to  settlement  and  pre-emption,  only  a  few  words 
arc  neceseaiy. 

It  does  not  clearly  appear  from  the  record  what  portion  of 
the  laud  in  controversy  was  covered  by  the  claim  under  the 
Mexican  grant.  It  would  seem,  from  ttie  complaint,  to  have 
been  ^e  southeast  quarter  of  the  quartor-eection;  but  it  is  not 
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material.  The  Court  found  that  the  grant  was  aurre^ed  in 
January  or  February,  1868,  under  the  Act  of  Congreee  of  July 
23d,  1866,  entitled  "  An  Act  to  quiet  land  titles  in  California ;" 
that  Buch  survey  was  finally  approved,  and  a  patent  issued  upon 
it,  and  that  the  land  in  controversy  was  not  included  within  it, 
but  "  was  public  land  and  subject  to  pre-emption  "  at  the  tjme 
the  plaintiff  filed  bis  declaratoi^  statement.  The  jury,  it  is  true, 
found,  generally,  the  reverse  of  this — that  the  land  was  claimed 
to  be  within  the  boundaries  of  the  grant  when  the  declaratory 
statement  was  filed.  Hence,  it  is  contended,  that  the  approval 
of  the  survey  must  be  consequently  given.  It  is  also  contended 
that  a  similar  conclusion  must  follow  from  the  period,  required 
by  the  Act  of  July  let,  186i,  for  the  publication  of  notice  of  the 
survey  of  a  confirmed  Mexican  grant,  before  it  could  be  for- 
warded to  the  Land  OfGce  at  Washington  for  approval.  But  to  this 
argument  or  assumption  there  is  a  satisfactory  answer.  If  there 
be  in  an  equity  case — and  so  far  as  the  issues  upon  the  croas- 
complaint  are  concerned  they  are  to  be  treated  as  arising  in  a 
proceeding  of  that  character— a  conflict  between  the  finding  of 
the  Court  and  that  of  the  jury,  the  former  prevails.  The  finding 
of  the  jury  is  only  advisory,  and  the  Court  may  disregard  it,  and 
follow  its  own  judgment  upon  the  evidence.  (Basey  vs.  QaUagher, 
20  WaU.  680.) 

The  survey  in  the  case  was  made  under  the  eighth  section  of 
the  Act  of  1866,  and  was  not  subject  to  the  provisions  of  the  Act 
of  1864,  requiring  publication  of  it  before  approval  by  the  Com- 
missioner  of  the  General  Land  OfGce.  The  statute  of  1866  de- 
clares that  in  cases  where  no  request  is  made  within  ten  months 
after  its  passage,  or  within  that  period  after  any  subsequent 
final  confirmation,  for  a  survey  of  a  claim  under  a  confirmed 
Mexican  grant,  pursuant  to  sections  six  and  seven  of  the  Act 
of  1864,  the  Surveyor-Qeneral  of  the  United  States  for  California 
shall  cause  the  line  of  the  public  surveys  to  be  extended  over 
the  land,  and  shall  set  off,  in  full  satisfaction  of  the  grant,  and 
according  to  the  lines  the  public  surveys,  the  quantity  con- 
firmed, and  that  the  land  not  included  in  the  grant  thus  aet  off 
hv  him  shall  be  subject  to  the  general  laws  of  the  United  States, 
liie  si^rvey  by  that  officer  of  the  grant,  and  the  application  of 
land  to  its  satisfaction,  as  thus  prescribed,  could  undoubtedly 
have  been  disapproved  by  the  Commissioner  of  the  General 
Land  Office,  and  had  their  correctness  been  contested  thej 
might  have  been  treated  as  inoperative  until  approved.  But  the 
approval  by  that  ofScer,  when  given,  took  effect  by  relation 
as  of  the  date  when  the  survey  and  appropriation  were  made. 
They  must  be  held  valid  from  that  time,  bo  as  to  protect  pro- 
ceedings taken  in  accordance  with  them. 

There  was,  therefore,  nothing  in  the  showing  made  by  the  de- 
fendant to  justify  the  Court  below  in  granting  the  relief  prayed, 
even  if  we  were  to  take  into  consideration  the  facts  stated  aa 
grounds  of  relief. 
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Bat  independently  of  tbis  conclusion  there  is  a  general  tuiawer 
)  the  alleged  erroneous  rulings  of  the  officers  of  the  Land 
Apartment  as  groonda  for  the  interference  of  the  Court.  Those 
ilIngB  were  upon  mere  matters  of  fact,  or  upon  mixed  questiona 
t  law  and  fact,  which  were  properly  cognizable  and  determin- 
ble  by  the  officers  of  that  department. 

The  laws  of  the  United  States  prescribe  with  particularity  the 
lanner  in  which  portions  of  the  public  domain  may  be  acquired 
Y  settlers.  They  require  personal  settlement  upon  the  lands 
esired,  and  their  inhabitation  and  improvement,  and  a  declara- 
on  of  the  settler's  acts  and  purposes  to  be  made  in  the  proper 
ffice  of  the  district,  within  a  limited  time  after  the  public  sur- 
Bys  are  extended  over  the  landa.  By  them  a  Land  Department 
as  been  created  to  supervise  all  the  various  steps  required  for 
le  acquisition  of  the  title  of  the  Oovemment.  Its  officers  are 
Mjuired  to  receive,  consider,  and  pass  upon  the  proofs  furnished 
i  to  the  alleged  settlements  upon  the  lands,  and  their  improve- 
lents,  when  pre-emption  rights  are  claimed,  and,  in  case  of  con- 
tctiiig  claims  to  the  same  tract,  to  hear  the  contesting  parties, 
he  proofs  offered  in  compliance  with  the  taw  are  to  be  presented, 
1  the  first  instance,  to  the  officers  of  the  district  where  the  land 
<  situated,  and  from  their  decision  an  appeal  lies  to  the  Commis- 
oner  of  the  General  Land  Office,  and  from  him  to  the  Secretary 
t  the  Interior.  For  mere  errors  of  judgment,  as  to  the  weight 
I  evidence  on  these  subjects,  by  any  of  the  subordinate  officers, 
le  only  remedy  is  by  an  appeal  to  his  superior  of  the  departs 
lent.  The  Courts  cannot  exercise  any  direct  appellate  jurisdic- 
on  over  the  rulings  of  those  officers,  or  of  their  superior  in  the 
epartment  in  such  matters,  nor  can  they  reverse  or  correct  them 
I  a  collateral  proceeding  between  private  parties  founded  upon 
lem,  where  no  fraud  has  been  practiced  upon  the  officers,  and 
ley  themselves  are  not  chargeable  with  any  fraudulent  conduct. 

In  this  case  the  allegation  that  false  and  fraudulent  representar 
ona,  as  to  the  settlement  of  the  plaintiff,  were  made  to  the 
EGcers  of  the  Land  Department,  is  negatived  by  the  finding  of 
te  Court.  It  would  lead  to  endless  litigation  and  be  fruitful  of 
dl  if  a  Bupervisoiy  power  were  vested  iu  the  Courts  over  the 
^on  of  the  numerous  officers  of  the  Land  Department,  on 
ere  questions  of  fact  presented  for  their  determination.  It  is 
oly  when  those  officers  have  misconstrued  the  law  applicable  to 
le  caae,  as  established  before  the  department,  and  thus  have 
enied  to  parties  rights  which,  upon  a  proper  construction, 
onld  have  been  conceded  tn  them,  or,  where  misrepresentations 
ad  fraud  have  been  practiced,  necessarily  affecting  their  judg- 
lent,  that  the  Courts  can  properly  interfere  and  refuse  to  give 
¥ect  to  their  action.  On  this  subject  we  have  repeatedly  and 
ith  emphasis  expressed  our  opinion,  aad  the  matter  should  be 
eemed  settled.  (Johnson  vs.  Ibwsiei/,  13  Wall.  72;  Shiplej/  vs. 
oaan,  91  U.  S.  330-340;  Moore  vs.  Bobbins,  96  Id.  535.) 
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'  And  we  may  also  add  in  thia  conneotioii,  tliatthe  nuBConatnc- 
tioD  of  the  lav  l^  the  officerd  of  the  department,  which  will  an- 
thorize  the  interference  of  the  Coart,  must  be  clearly  manifeat 
and  not  alleged  upon  a  poBsible  finding  of  the  facte  from  the 
evidence  different  from  that  reached  by  them.  And  where  frand 
and  miareprescntations  are  relied  upon  as  grounds  of  interfer- 
ence by  the  Court,  they  should  be  stated  witit  mich  fullneaa  and 
particularity  as  to  show  that  they  must  necessarily  have  affected 
the  action  of  the  officers  of  the  department.  Mere  general  al- 
legations of  fraud  and  misrepresentationB  will  not  suffice. 
(United  States  vs.  Atherton,  102  U.  S.  372.) 

In  the  present  caee  the  respective  claiioa  of  the  parties  to  i 
pre-emptive  right  to  the  land  in  controversy,  from  their  settle- 
ment and  improvements,  had  been  the  subject  of  earnest  contest- 
ation before  the  officers  of  the  Iiand  Department,  and  a  deciaioD 
in  favor  of  the  plaintiff  was  finally  rendered  by  tiie  Secretary  ol 
the  Interior.  And  the  question  whether  the  land  in  contioversj 
had  been  so  freed  from  its  reservation  under  the  Mexican  g^rant  ai 
to  be  open  to  settlement  and  pre-emption  depended  upon  matten 
disclosed  by  the  record  of  proceedings  in  the  Land  Department, 
namely,  that  the  public  surveys  had  been  extended  over  th( 
land,  and  that  other  lands  had  been  appropriated  to  the  aatisfao 
tion  of  the  grant. 

Judgment  affirmed. 
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HuBBKix's  Ijbou.  DiaacroBi.  J,  H.  Hubbell  &  Co.,  New  York 
This  directory  is  in  itp  twelfth  year.  It  contains  a  ^nopmj 
of  the  collection  laws  of  each  State  and  Canada,  with  inatruo 
tions  for  taking  depositions,  the  execution  and  acknowledgmeni 
of  deeds,  wills,  etc,,  a  list  of  prominent  banks  and  attorneys 
and  other  useful  information.  It  is  very  useful  to  attomeyi 
wishing  to  transmit  business  to  other  States  and  Tenitoiies. 
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Co.,  Philadelphia,  publishers. 
This  little  book  contains  the  recent  decision  of  the  Supremi 
Court  of  the  United  States  in  the  case  of  MiUer  vs.  The  Bridge 
port  Brats  Company,  and  "  comments"  upon  this  decision,  "nii 
importance  of  this  decision  in  regard  to  re-issued  patents  canao 
be  over  estimated,  and  therefore  this  book  will  be  veiy  uaefnl  b 
patent  lawyers. 
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Current  Topics. 

AN  ENGLISH  JUDGE  ON  CONJUGAL  TROUBLES. 

A  painful  case  came  before  Sir  Jamea  Hanueii,  in  the  EngUsIi 
Probate  and  Divorce  Division,  a  few  days  ago.  In  1870  the 
widow  of  Sir  P.  Hesketh -Fleetwood,  baronet,  a  woman  of  nearly 
60,  married  a  tutor  of  31,  Heury  Wills.  After  living  with  him 
for  neaifly  six  months  she  left  him,  alleging  cruelty  and  neglect; 
and  having  a  private  income  of  £130  a  year,  offered  him  £50  a 
year,  or  £3W  cash,  if  he  would  let  her  alone.  The  man  has  now 
brought  suit  for  tiie  restitiition  of  his  conjugal  rights,  denying 
that  he  is  actuated  by  mercenary  motives,  and  alleging  that  what 
he  desires  is  the  society  of  his  wife,  who  is  dear  to  him.  Sir 
James  Hannen  asked,  with  slightly  obvious  contempt:  "What 
would  compensate  you  for  the  loss  of  a  wife  who  has  lived  apart 
from  you  since  1870?"  But  aa  the  plaintiff  insisted,  the  Judge 
bad  no  option  but  to  give  judgment,  which  he  did  in  the  follow- 
ing words:  "  This  jurisdiction  which  I  am  asked  to  exercise  is 
one  which  is  unknown  in  any  other  country  in  the  world,  and  I 
am  never  called  upon  to  exercise  it  but  I  do  bo  with  the  greatest 
reluctance.  I  have  never  had  a  question  of  the  kind  before  me 
which  was  not  a  question  of  terms,  and  I  think  the  present  case 
is  of  that  nature.  However,  as  I  am  called  upon  to  exercise  my 
jorisdiction  in  the  matter,  I  must  pronounce  a  decree  for  the 
restitation  of  conjagal  rights  as  asked  for.  The  decree,  however, 
will  stand  over  for  three  months  before  being  enforced.  I  allow 
no  costs."— Ohio  Law  Journal. 


CONSTITUTIONS  ARE  PROSPECTIVE. 

The  Supreme  Court  of  Colorado  has  just  held  {People  vs.  Com- 
wtiuioner*  of  Grand  County,  1  Col.  L.  J.  418)  that  the  section  in 
the  Constitution  of  that  State,  similar  to  Sec.  1  of  the  schedule 
of  the  California  Constitution,  is  proflpective,  and  that  pre-exist- 
ing statutes  are  not  repealed  by  the  Constitution,  though  they 
would  be  invalid  if  enacted  snliHequent  to  the  adoption  of  the 
Constitntion.  This  is  in  accord  with  the  decisions  of  our  own 
tod  other  Supreme  Courts. 
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Supreme  Court  of  California, 


CFUed  May  10,  1882.] 

No.  10,687. 

PEOJb'LE,  Respomdent, 

vs. 

AH  LEE  AND  AH  COON,  Appellantb. 

ImtrairortoM— Plei— Deokbk— Jdby— HoMtorcs.  The  Conrt  inafractttl  li 
jarj;  "  Tbe  eyideiica  in  this  case  upou  thu  point  whether  the  defeni 
ants  or  eitlier  of  theoi  are  tho  peiHoiiB  who  committed  tbe  offense  nil 
irhicli  thsj  nre  charged,  is  coofiictintf.  The  defeudunts,  hy  their  pt( 
of  not  guilty,  have  rested  their  detenae  upon  (he  soli  grntttd  th: 
they  Dor  either  of  tbem  nre  the  persons  who  commttted  tbe  offem 
of  vhich  they  stand  charged.  It  follows  from  this  statement  of  It 
coae,  if  you  find  (vom  the  evidence  bejood  a  TeMonuble  donbt  ihi 
they  me  the  peraous  who  killed  or  nideit  and  assisted  in  the  killii: 
of  the  deceaued  at  the  tlmo.  aod  iii  tbe  mnnuer  chnrged  in  tLe  into 
mnlion,  then  ytiu  must  finil  lit*  dt/endants  ffuiKj  of  murder  nf  tKefir 
degree,  as  there  ore  no  circiiiuBlBuces  in  the  case  lo  reduce  tlio  ofieni 
below  that  deereo." 
Held,  the  instruction  was  erroneous,  for  by  Ihe  plea  of  "  not  g;nilly " 
party  does  not  reat  his  defense  upon  Ihe  sole  gronnd  that  he  uras  m 
the  peraon  who  commilted  the  offause.  Tbe  pleii  of  "  not  guilty 
pnta  in  issue  every  mnlerinl  sllegatton,  and  any  defense  emept 
former  acquittal  or  conTiclion,  or  once  in  jeopardy,  may  Le  proii 
nnder  a  plen  of  Ihe  general  issue.  Further,  ttte  question  wbetbei  ll 
killing  waa  perpetrated  with  Ihe  deliberation  and  premedilation  nece 
eary  to  constitute  it  murder  in  the  first  degree,  waa  one  which  it  w! 
"  peculiarlj'  tho  prorince  of  the  jury  to  determine." 

Ee8  Qksix  EvtDENCE.  What  [ho  decenaed  said  at  any  time  when  detendon 
were  not  present  waa  not  admisaible  in  evidence  against  them,  nnle 
shown  to  be  a  part  of  the  res  gestce,  or  dying  decloratioDa  oE  tl 
deceased.  And  statemeuta  made  "immediately  after  "  the  etabbii 
formed  uo  part  of  tho  rp^  i/'sln^. 

Id, — Id.  Statements  of  deceased  after  all  action  on  the  part  of  tbe  w^on 
doer  has  ceased,  made  with  n  view  to  the  apprehension  of  the  offendc 
do  not  form  part  o(  the  res  geattK,  and  should  be  excluded.  Sui 
Btatemenls  are  merely  narrative  of  n  past  transaction,  vrhether  mai 
within  a  minute  or  an  hour  afterward. 

Id. — Id.  Where  declarations  offered  in  evidence  are  merely  nairatire  o( 
past  occurrence,  they  cannot  be  received  aa  proof  of  the  euateiic« 

Id.— Id.  An  act  cannot  be  varied,  qnalifled,  or  eiploioed,  either  by 
deolaralion  nhich  amounts  to  no  more  than  n  mere  narrative  of  a  pi 
occurrence,  ot  by  an  isolated  conversation  held,  or  an  isolated  i 
done  at  a  later  period. 

Is. — DriHO  Declauations.  Ees  gestce,  as  distingnished  from  "dji 
deotarationa,"  explained. 
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Appeal  from  Saperior  Court,  Bntte  Cotmiy. 

Reardon  &  Freer,  Gray  and  Motvry,  for  appellants. 

Attorney-General  Hart,  for  respoodeot. 

Shabpsteik,  J.,  delivered  the  opinion  of  the  Court. 

The  Court  in  its  charge  to  the  jury,  among  other  things 
said: 

"The  evidence  in  this  case  upon  the  point  whether  the 
defendants  or  either  of  them  are  the  persons  who  com- 
mitted the  offense  with  which  they  are  charged  is  conflicting^. 
The  defendants,  by  their  plea  of  not  guilty,  have  rested  their 
defease  npoa  the  sole  ground  that  they  nor  either  of  them 
are  the  persons  who  committed  the  offense  of  which  they 
stand  chained.  It  follows  from  this  statement  of  the  case, 
if  yon  find  from  the  evidence  beyond  a  reasonable  doubt 
that  they  are  the  persons  who  killed  or  aided  or  assisted  in 
the  killing  of  the  deceased  at  the  time,  and  in  the  manner 
charged  in  the  information,  then  you  mtist_findtlie  defendants 
^ilty  of  murder  of  the  first  degree,  as  there  are  no  circumstances 
in  the  case  to  reduce  the  offense  below  that  degree." 

It  seems  to  us  that  this  instruction  is  clearly  erroneous. 
In  the  first  place  the  defendants  did  not  by  their  plea  of  "not 
guilty"  necessarily  rest  their  defense  upon  the  sole  ground  that 
they  nor  either  of  them  were  the  persons  who  committed  tho 
offense  charged  in  the  information.  "The  plea  of  not  guilty 
pats  in  issue  every  material  allegation  of  the  indictment  or 
uformation."  (Fen.  C,  1019.)  And  all  matters  of  fact 
tending  to  establish  a  defense,  except  a  former  acquittal,  or 
conviction,  or  once  in  jeopardy,  may  be  proved  under  a  plea' 
of  the  general  issue.  (Id.,  1016,  1020.)  And  why  it  should 
follow  from  the  statement  of  the  case,  as  mt^e  by  the  Court, 
that  if  the  jury  found  that  the  defendants  killed  or  aided  and 
aseisted  in  killing  the  deceased,  it  must  "find  the  defendants 
gnilty  of  murder  of  the  first  degree,  as  there  were  no  circum- 
stances in  the  case  to  reduce  tlie  offense  below  that  degree," 
is  to  us  incomprehensible.  And  we  think  it  to  be  well  set- 
tled in  this  State  that  it  was  error  to  instruct  the  jury  that 
there  were  no  circumstances  in  the  case  to  reduce  the  offense 
below  that  of  the  murder  of  the  first  degree.  The  question 
vhether  the  killing  was  perpetrated  with  the  deliberation 
and  premeditation  necessary  to  constitute  it  murder  in  the 
first  degree,  was  one  which  it  was  "peculiarly  the  province 
of  the  jury  to  determine."  {People  vs.  Valencia,  43  (Jal.  552; 
People  vs.  Woody,  45  Id.  289;  People  vs.  Gibsim.  17  Id.  283.) 

On  the  trial,  the  District  Attorney  put  the  following  qnes- 
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tioQ  to  the  witness  Ab  Hung:  "  Have  jou  told  all  that  jroi 
heard  either  of  the  jfarties  [the  deceased  or  the  defendants 
say  at  the  time  of  the  stabbing  or  immediately  after  ?  "  Thi 
queatioD  was  objected  to  by  defendants'  counsel  on  tlii 
ground,  among  others,  "that  '  immediately  after'  is  a  ver 
obscure  phraae  and  may  not  bring  whatever  was  said  by  tin 
deceased  within  the  rule  of  res  gestae  and  therefore  it  is  in 
competent."  The  objection  was  ovprrnled  and  defendant 
excepted.  Before  the  witness  answered,  the  District  Attor 
ney  said  to  him ;  "At  the  time  Lum  Yen  was  running  awa 
— right  there  at  the  time — tell  me  everything  that  was  said. 
The  witness  then  said:  "Lum  Yen  ran  down  to  the  stor 
after  he  was  cut,  ho  halloed  murder  and  ran  down  to  the  store 
I  went  down  nnd  deceased  told  me,  '  if  I  die,  you  look  afte 
those  men,  Ah  Toon,  Ah  You,  and  Ung  Oon.  If  I  do  not  di 
you  need  not  attend  to  them  at  all.'" 

Then  the  District  Attorney  asked  the  following  questiont 
to  which  the  witness  gave  the  following  answers : 

"  Q. — While  Lum  Yen  was  running  down  there,  did  he  nc 
cry  murder,  and  say  that  these  parties  had  stabbed  him  o 
killed  him? 

A.— Yes. 

Q.^ — While  he  was  running  down? 

A.— Yes. 

Q. — And  immediately  after  too? 

A.— Yes." 

At  this  point  the  attorney  for  the  defendants  said:  "  W 
object  on  the  ground  that  the  witness  has  testified  and  give 
the  names  of  parties,  and  the  District  Attorney  then  turn 
Ground  and  asks  him  if  it  was  not  these  parties,  pointing  t 
the  defendants."  The  objection  was  overruled  and  the  de 
fendants  excepted. 

If  we  were  to  assume  that  the  questions  as  to  what  the  de 
ceased  said  immediately  after  he  was  stabbed  were  objection 
able,  it  is  not  quite  clear  that  the  exception  conld  be  main 
tained.  After  the  objection  to  the  first  question  containini 
the  words  objected  to  had  been  overruled,  and  before  th 
witness  answered,  the  District  Attornev  put  another  qnestioi 
in  which  those  words  were  omitted.  But  the  witness  in  hi 
answer  stated  what  was  said  by  the  deceased  some  time  afte 
he  was  stabbed.  So  far  as  the  answer  was  not  responsive  t< 
the  question,  the  defendants  upon  motion  would  have  beei 
entitled  to  have  it  stricken  out.  But  no  such  motion  wa 
made.  And  the  objection  to  the  last  question  is  not  base* 
upon  the  ground  that  it  called  for  a  statement  of  what  thi 
deceased  said  after  the  termination  of  the  act  with  whicl 
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be  defendaiits  were  charged,  and  therefore  Dot  a  patt  of  the 
•es  gestae-  But  we  shall  discuss  the  question  of  the  admia- 
libilitj  of  the  statement  of  this  witness  as  to  what  the  de- 
ceased said  after  he  reached  the  store,  as  if  the  objection  to 
ts  introduction  and  the  exceptions  to  the  rulings  of  the 
!]ourt.in  admitting  it  had  brought  the  question  fairly  before 
IS.  We  deem  this  course  advisable*  because  the  case  will 
lave  to  go  back  for  s  new  trial. 

What  the  deceased  said  at  an;  time,  when  the  defendants 
rere  not  present,  was  not  admissible  in  evidence  against  them, 
inless  shown  to  be  a  part  of  the  res  gestae;  or  djiug  decla- 
ations  of  the  deceased.  It  is  not  claimed  that  any  stats- 
oents  made  by  the  deceased  were  admissible  as  his  dying 
leclarations,  bat  it  is  claimed  that  those  made  immediately 
'.fter  the  stabbing  were  admissible  as  part  of  the  res  gestae. 

There  are  cases  which  hold  that  declarations  made  by  the 
larty  injured  as  to  the  cause  and  manner  of  the  injury  which 
erminated  in  his  death,  are  admissible  in  evidence  against 
he  person  charged  with  the  homicide,  although  made  after 
ill  action  on  the  part  of  tiie  wrong-doer,  actual  or  constrao- 
ive,  had  ceased.  {Com.  vs.  McPike,  3  Gush.  181;  People  vs. 
'^eniQTi,  35  Cal.  49.)  . 

In  the  former  case  it  was  held  that  the  declarations  of  a 
)erson,  who  was  wounded  and  bleeding,  that  the  defendant 
lad  stabbed  her,  made  immediately  after  the  occurrence, 
hough  with  such  an  interval  of  time  as  to  allow  her  to  ^o 
rom  her  own  room  np  stairs  into  another  room,  was  admis- 
ible  in  evidence,  after  her  death,  as  a  part  of  the  rea  gestae. 
Ji  the  latter  case  the  evidence  of  the  declarations  was  held 
o  be  admissible  on  the  ground  that  they  were  made  within 
hree-fourths  of  a  minute  after  the  first  shot  was  fired,  which 
^as  immediately  succeeded  by  three  other  shots.  In  both 
if  these  cases  the  admissibility  of  the  evidence  of  such  de- 
ilarations  is  made  to  depend  upon  the  length  of  time  which 
ilapsed  between  the  inflicting  of  the  fatal  wound  and  the 
QakiDg  of  the  statement.  If  tliat  be  the  criterion,  it  is  quite 
ivident  that  the  requisite  length  of  intervening  time  will 
ary  as  it  did  in  the  cases  above  cited;  and  in  the  admission 
>f  testimony  of  this  character  much  would  have  to  be  left 
o  the  exercise  of  the  sound  discretion  of  the  Judge  at  the 
rial. 

There  are  two  English  cases,  (Thompson  vs.  Treuanion, 
ikin.  402,  and  S.  vs.  Foster,  6  0.  <fe  P.  325,)  which  sustain 
he  doctrine  of  Com.  vs.  McPike  and  People  vs.  Vernon,  supra. 
Df  the  two  English  cases  Mr.  Boscoe  saysi  "These  two  cases 
u-e  difficult  to  reconcile  with  established  principles.    It  is  to 
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be  observed  that  both  extend  to  the  paiticnlars  of  what  was 
siiid,  and  though  they  were  both  made  in  close  proximity  to 
the  event  to  which  they  profess  to  relate,  it  seems  very  ques- 
tionable indeed  whether  that  ground  alone,  as  is  presnmed 
by  Lord  Holt,  is  enfiBcient  to  render  them  admissible.  In 
B.  vs.  Fosler,  there  was  the  additional  circnmstance  that  iha 
person  who  made  the  "statemetit  was  dead;  but  it  seema  to 
require  much  consideration  whether,  as  a  general  rule,  tbe 
statements  of  a  deceased  person  as  to  the  circum  stances  of 
the  injury  which  caused  his  death,  made  immediately  after  the 
injuij,  but  not  under  circumstances  which  entitle  them  to  ba 
considered  as  dying  declaratiouB,  are  receivable  in  evidence." 
(Eoscoe's  Cr.  Ev.  261.)  In  R.  vs.  Btdhigfield,  tried  in  1879, 
the  prosecution  offered  to  prove  that  the  deceased,  some  ten 
or  fifteen  minutes  before  her  death,  coming  from  her  houee, 
at  a  distance  of  fifteen  or  twenty  yards  from  her  door,  hold- 
ing her  apron  to  her  throat,  exclaimed,  "Oh,  dear  aunt,  se« 
what  Bediogfield  has  done,"  Bedingfield  not  being  present  at 
the  time.  Cockburn,  C.  J.,  with  the  concurrence  of  Field 
and  Manistij,  J.  J.,  held  that  the  evidence  was  inadmissihle. 

To  a  criticism  u|>on  this  ruling  the  Chief  Justice  replied 
in  a  pamphlet  in  which,  among  other  things,  he  said: 

"  What,  tbea,  are  these  limits,  and  where,  looking  to  tiie 
law  oa  it  exists,  are  we  to  draw  the  line  ?  In  other  words, 
what  is  the  meaning  of  the  words  res  gestae  as  applied  to  a 
criminal  case?    To  this  I  should  propose  to  answer  thus: 

"  Whatever  acts  or  series  of  acts  constitute,  or  in  point  oi 
time  immediately  accompany  and  terminate  in  the  principal 
act  cliarged  as  an  offense  against  the  accused  from  its  incep- 
tion to  its  consummation  or  final  completion,  or  its  preven- 
tion or  abandonment,  whether  on  the  part  of  the  agent  oi 
wrong-doer  in  order  to  its  performance,  or  on  that  of  tbe 
patientor  party  wronged  in  order  toils  prevention,  and  what- 
ever may  be  said  by  either  of  the  parties  daring  the  contin- 
uauce  of  the  transaction,  with  reference  to  it,  including 
herein  what  may  be  said  by  the  suffering  party,  though  in  the 
absence  of  the  accused  during  the  continuance  of  the  action 
of  the  later,  actual  or  constructive,  e.  g.,  in  the  cose  of  flight 
or  applications  for  assistance  form  part  of  the  principal 
transaction,  and  may  be  given  in  evidence  as  part  of  the  rsa 
gestae  or  particulars  of  it;  while,  on  the  other  hand,  state- 
ments made  by  the  complaining  party,  after  all  action  on  the 
part  of  the  wrong-doer,  actual  or  constructive,  has  ceased, 
through  the  completion  of  the  principal  act  or  other  deter- 
mination of  it  br  its  prevention,  or  its  abandonment  by  the 
wrong-doer,  such  as  e.  g.,  staiementa  made  mth  a  view  to  the 
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apprehension  of  the  offender,  i 
am  should  be  excluded. 


)  not  /orm  part  of  the  res  geslcu 


Whatever,  tvliether  acts  or  words,  forms  part  and  parcel 
of  the  fact  which  is  the  subject  of  the  judicial  inquiry  pre- 
sents no  difficulty.  Words  ottered  during  the  oontimiance 
of  the  maia  action,  whether  by  the  active  or  the  passive 
party,  though  they  cannot  amount  to  acts  for  which  the 
accused  can  be  held  responsible,  yet  may  so  qualify  or  ex- 
plain the  act  or  acts  they  accompany,  that  tliey  become 
essential  to  the  due  appreciation  of  them.  There  is  every 
reason,  therefore,  for  considering  words  so  spoken  during 
the  doing  of  an  act  charged  as  the  offense,  as  part  and  par- 
cel of  the  act  itself.  Moreover,  -words  bo  spoken  are  gener- 
ally admissible  on  another  ground,  clearly  not  open  to  ex- 
ception, namely,  that  they  are  uttered  in  the  presence  and 
hearing  of  the  accused.  But  even  where  the  accused  is  no 
longer  present,  if  the  words  are  the  immediate  and  natural 
effect  and  consequence  of  continuing  action  on  his  port, 
though  uttered  out  of  his  hearing,  they  may  well  be  consid- 
ered as  part  of  the  transaction.  Thus,  to  illustrate  what  I 
mean  by  a  ease  not  unlikely  to  occur :  If  a  party  assailed 
should  succeed  in  escaping  from  the  immediate  attack  and 
presence  of  his  assailant  and  should,  while  apprehending 
immediate  danger,  make  a  declaration  in  his  flight  with  a 
riew  to  obtaining  assistance,  such  a  declaration  would  be 
admissible,  but  not  so  if  the  declaration  were  made  after  all 
pursuit  or  danger  had  ceased.  Or,  to  take  another  not  un- 
likely case:  A  man  is  awoke  in  the  night  by  hearing  sounds 
is  of  some  one  breaking  in  at  the  back  of  his  premises.  He 
hastens  to  a  back  window  and  sees  a  man  whom  be  knows 
endeavoring  to  break  in.  He  rushes  to  a  front  window 
opening  to  the  street,  and  calls  to  a  passer-by  or  to  a  neigh- 
bor for  assistance,  stating  who  it  is  that  is  breaking  in.  Or 
i  man  finds  himself  waylaid  by  another  who  makes  a  mur- 
lerous  assault  on  him;  whereupon,  succeeding  in  making 
ilia  escape,  he  flies,  and,  outrunning  his  assailant,  applies  to 
the  first  person  he  meets  for  protection,  stating  what  has 
happened  and  who  it  is  that  has  assailed  him,  and  from 
whom  he  apprehends  danger.  In  either  of  such  cases,  I 
should  have  no  hesitation  in  holding  the  statement  to  be 
properly  part  of  the  res  gestae.  The  statement  is  the  imme- 
iiate  effect  of  the  continuing — at  all  events  constructively 
zontinaing  —  act  of  the  wrong-doer.  But  if,  in  either  of 
these  cases,  on  the  alarm  being  given,  the  wrong-doer  were 
io  desist  and  take  to  flight,  sUtements  subsequently  made 
by  the  injured  party  to  third  persons  wonld,  I  think,  stand 
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on  an  entirely  different  footing,"  (Wharton's  Cr.  Ey.  Sec 
263,  note.)  He  reviewed  Rex  vs.  Fbater  and  Comys.  McPVu 
8it]^ra,  and  dissented  from  the  views  therein  expressed  apo: 
this  point. 

It  is  perfectly  obvious  that  there  is  a  limit  to  the  tim 
within  which  said  statements  raiist  be  made  in  order  to  b 
admissible  in  evidence  as  a  part  of  the  res  gestae.  But  i 
made  after  the  termination  of  the  act  to  which  they  refei 
thev  are  merely  narrative  of  a  past  transaction,  whethe 
made  within  a  minute  or  an  hour  afterward.  And  "  wher 
declarations  offered  in  evidence  are  merely  narrative  o£ 
past  occurrence,  they  cannot  be  received  as  proof  of  th 
existence  of  snch  occurrence."  (1  Greenf.  Ev.  110.)  "A 
act  cannot  be  varied,  qualified,  or  explained,  either  by 
declaration  which  amounts  to  no  more  than  a  mere  uarrativ 
of  a  past  occurrence,  or  by  an  isolated  conversation  hel<3 
or  an  isolated  act,  done  at  a  later  period."  (1  Taylor' 
Ev.  53.) 

In  the  case  now  before  us  it  does  not  appear  that  anythln 
occurred  between  the  defendants  and  the  deceased  after  th 
stabbing,  and  yet  the  prosecution  was  permitted  to  ask  th 
witness  what  he  heard  "  either  of  the  parties  say  at  the  tim 
of  the  stabbing  or  immediately  after. "  In  response  to  it  th 
witness  might  have  stated  what  was  said  bj  the  injured  part 
after  the  assailants  had  fled,  and  he  himself  had  reached 
place  of  safety.  And  such  appears  to  have  been  the  cob 
struetion  which  the  witness,  Court,  and  counsel  placed  n^o 
the  question.  The  statement  to  which  the  witness  testibe 
related  to  an  act  which  had  been  completed,  and  the  sUiU 
ment  was  clearly  "made  with  a  view  to  the  apprehension  t 
the  offenders." 

If  evidence  of  such  statements  is  admissible,  th©  nJ 
which  requires  that  declarations  made  by  an  injured  part 
at  any  time  after  the  infliction  of  the  injury,  must  bo  mad 
under  a  belief  of  impending  death,  in  order  to  be  admisaibl 
in  evidence,  should  be  abrogated.  ,  The  distinction  betwee 
statements  which  constitute  a  part  of  the  res  gestae  an 
those  which  constitute  "dying  declarations"  should  b 
clearly  defined  or  obliterated.  But  we  think  that  the  lin 
which  separates  statements  which  are  admissible  in  ev 
dence  as  a  part  of  the  res  yeslae  from  those  which  are  admit 
sible  only  as  dying  declarations,  is  well  defined  by  Mj 
Chief  Justice  Cockburn, 

Judgment  and  order  reversed  and  cause  remanded  for 
new  trial. 

I  concur:    Thornton,  J. 
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We  concur  in  the  judgment  on  the  gtoasd  first  stated  in 
lie  opinion  of  Mr.  Justice  Sbarpstein:  McKinstiy  J., 
loss,  J. 

I  concur  in  the  judgment  of  reversal:     Mbmson,  C.  J. 

I  dissent :    Myrick,  J. 


In  Bane. 


[PUed  April  25.  1882.] 

No.  7320. 

BOYD  ET  AL.,  Appellants, 


BVBiRELL  ET  AL.,  Bespondehtb. 

miHI  CoUtlT    -RCDOBD — TbIHSCBIPT — COBBKCTITON — NoTTCI   OF    APPBAI. — 

ArFiDtv:  I .  AESdavitB  cannot  be  used  in  ths  Bnpreme  Court  for  the 
pnrpc^ic  'f  '  howing  that  the  notice  of  appeal  tu  filed  st  an  earlier 
dale  IhHu  ■.liown  by  the  tranaoript  on  appeal, 
. — It>.  The  ii.i.i.:i'd  of  the  CoaiE  below  cannot  be  altered  or  amended  by 
proof  mnAf-  in  the  appellate  Court.  If  the  record  is  incorrect,  the 
party  miiBt  wek  relief  in  the  Court  from  which  hie  appeal  wae  prosA- 
cated. 

Philip  G.  Galpin,  for  petitioners. 
Robinson,  Olney  tfc  Byrne,  for  respondeuts. 
By  the  Couut: 

In  denying  u,  rehearing  in  this  cause,  we  think  it  proper  to 
f  that  the  transcript  ^ows  that  the  ncAice  of  appeal  -was 
rved  on  the  eighteenth  of  December,  1679,  and  filed  on  the 
irtieth  of  Januarj,  1880.  An  sttempt  is  made  to  show  by 
idavit  before  this  Court,  that  it  was  filed  at  an  earlier  day, 
d  within  the  time  allowed  br  law.  This  cannot  be  allowed, 
was  so  held  in  Boston  vs.  aaynea,  31  Cal.  107.  The  record 
the  Court  below  cannot  be  altered  or  amended  by  proof 
^e  in  this  Court.  If  it  is  incorrect,  that  must  be  made  to 
pear  by  proper  evidence  to  the  Court  below,  which  has 
war  to  alter  it  so  as  to  make  it  speak  the  troth.  It  would 
a  departure  from  all  principle  to  allow  ft  record  sent  to 
B  Court  to  be  assailea  by  evidence  of  less  dignity  than  a 
:ord.  (See  Smith  vs.  Branman,  13  Cal.  107;  BoTids  ts. 
ckman,  29  Id.  460;  Satterke  vs.  Blisa,  36  Id.  521.)  The 
rty  must  seek  relief  in  the  Court  ^m  which  his  appeal 
a  prosecuted. 
Elehearing  denied. 
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In  Bane. 

[Piled  April  29,  1882.] 

No.  10,689. 

PEOPLE,  Respondent,  va.  McLANE,  Appellant. 

WrcMHS—GoimoT — Ikbtbdotiom.  A  conTiot  is  a  competent  witnesa.  Ac 
ooidingl;  Hild,  not  error  to  refase  an  inEtructioD:  "  A  witness  whi 
has  been  coDTictad  of  tbe  crime  ot  burglarj,  and  aerred  ont  a  term  a 
imprisoumeut  for  Bach  crime,  ia  not  entitled  m  a  witness  to  fnll  eredi 
at  your  hands. ' ' 

Id. — Jdbi — PaKamiPnoN — ETntmoi.  Every  oompetent  witness  is  preanmei 
to  speak  the  tmth.  Whether  the  presamption  is  remoTed  by  evidBno 
is  a  matter  ot  which  the  jury  are  "  exolnsive  jndges."  The  jory  moi 
believe  a  witness,  notwiihstaoding  proof  of  his  eonviotion  of  a  telonj 

Appeal  from  Snperior  Court  of  San  Fraocisoo. 
Q.  W.  T^ler,  for  appellant. 
Jitomey-Oenercd  Mart,  for  respondent. 
By  the  Coubt: 

The  Court  below  did  not  err  in  refusing  to  instruct  thi 
juiT,  that,  "  A  witness  who  has  been  convicted  of  the  crimi 
of  bni^laiy  and  served  out  a  term  of  imprisonment  for  sac) 
crime  13  not  entitled  as  a  witness  to  full  credit  at  joa 
hands."  Every  person  (with  certain  exceptions  of  whom  : 
convict  is  not  one)  who,  "  having  organs  of  sense,  can  pel 
oeive,"  etc.,  is  a  compeient  witness.  (C.  C.  P.  1879.)  Ever 
competent  witness  is  presumed  to  speak  the  truth.  Whethe 
the  presumption  is  removed  by  evidence,  is  a  matter  of  whici 
the  jury  are  the  "exclusive  judges."  (C.  C.  P.  1847.)  j 
witness  may  be  impeached,  that  it  to  say,  the  credibili^  t 
which  his  testimony  is  presumptively  entitled,  may  be  n 
moved  (hindered  or  barred)  by  testimony  or  evidence  coi 
tradictoTy  of  or  rendering  incredible  his  statements,  or  b 
evideiice  of  general  bad  reputation  for  veracity,  etc.  (C.  ( 
P.  2051,  2052.)  But  it  remains  for  the  jury  to  determxE 
whether  a  particular  witness  has  told  the  truth  in  the  oaa 
notwithstanding  the  fact  is  established  of  his  general  ba 
repalAtioa  for  truth  and  integrity.  So  they  may  believe 
witness,  notwithstanding  proof  of  his  conviction  of  a  felon; 

It  would  have  been  error  to  have  chatted  the  juiv  that 
former  conviction  necessarily,  and  as  a  matter  of  law,  d< 
prived  the  particular  witness  of  any  portion  of  the  cred 
presumptively  due  to  the  testimony  of  witnesses. 

Judgment  and  order  affirmed' 
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DsPABTHBtiT  No.  2. 

[FUed  April  20, 1882.] 

No.  8176. 
ESTATE  OF  DEN. 

IPFIAL — DiCBKB    OF    DuiXIBUIIOR — PBDBATC — FaXOnCK — FlHAI.    AtxKTrm. 

An  Older  vaoating  a,  deoree  of  diEtribntion  and  BetUement  of  the  flnal 
BccoQDt  of  anexecntorisDot  appealable.  (EalaUofCttiiaghati,  9  Fao. 
C.L.  J.  m.) 

Appeal  from  Snperior  Coort,  Santa  Barbara  County. 

B.  B.  Canfidd,  for  appellant. 
W.  C.  Stration,  for  respondent. 

By  the  CotJBT:' 

On  authority  of  Eeiate  of  CaSaghan,  9  Pao,  C.  L.  J.  192, 

appeal  dismissed. 


In  Bans. 


CPUed  April  28,  1882.] 

No.  6888. 

ROBERTS,  Bespondbnt,  vs.  COLUMBET,  Appeujnt. 

Appeal  from  Twentieth  Distriat  Court,  Santa  Clara  Connfy. 

Moore,  Laine  (k  Lieb,  for  appellant. 
McKissick  &  Kankin,  ioi  respondent. 

By  the  CoOBT: 

Ordered  that  the  order  of  submission  heretofore  made  and 
entered  in  this  case  be,  and  the  same  hereby  is  vacated,  and 
the  said  cause  be  placed  npon  the  San  francisco  Bank 
Calendar  for  rs-argnment;  and  the  connsel  be  invited  to  give 
their  particular  attention  to  the  following  questions: 

1.  Are  the  findings  aa  to  the  location  under  which  the  de- 
fendant claims,  within  the  ieanes  raised  by  the  pleadings? 

2.  Was  not  the  patent  under  which  uie  plaintiff  claims 
conclnsivo  as  to  the  title,  in  an  action  of  ejectment  in  which 
the  defendant  interposed  a  general  denial  only  ? 

3.  Was  it  not  necessary  for  the  defendant  in  order  to  avail 
himself  of  the  facts  upon  which  he  relies  for  a  defense  in 
this  action,  to  plead  them  in  an  answer  possessing  the  sub- 
stantial elements  and  essential  qualities  of  a  bill' in  equity? 
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Supreme  Court  of  the  United  States. 

OeroBEB  Tbbii,  1881. 
No.  468. 

THE  ST.  LOUIS  SMELTING  AND  REFINING  COMPAIT 
Flaihtiffb  in  Ebbob, 
va. 
THOMAS  KEMP  AND  WILLIAM  NTTTTAT.T. 

Vauditt  or  pATiNTB— Wbih  UoNciiUaivE.  In  ta  action  >t  law  for  the  poMod 
of  real  property',  it  is  error  to  admit  the  record  of  the  prooeedinga  of  I 
Land  Office  to  impeach  the  validity  of  a  patent  issued  upon  them. 

Plicib  Claims— Mat  Eubracs  Mobe  than  160  Acbeb.  It  a  eiror  to  inrtn 
the  jury  that  a  patent  for  a  placer  claim,  nnce  the  Act  of  1870,  coidd  ] 
embrace  in  any  case  more  than  one  hundred  and  sixty  acres. 

Fbooudinob  to  Obtain  Patent  fob  Sevehal  Claihs  Neiq  Not  bb  Tai 
SkfaHaTELT.  It  ii  error  to  inatruct  tbe  jury  that  the  owner  by  purcbaie 
several  clainu  must  take  aeparata  proceedings  upon  each  one  in  oidar 
obtain  a  valid  patent,  and  that  it  nai  not  lawful  For  bim  to  prosecute  a  > 
[U  application  upon  aconsolidatiouof  several  claima  into  one,  or  fortheL* 


Officei 


Been  to  allow  such  application  and  to  iuue  a  patent  thereon. 
Error  to  the  Circuit  Court  of  the  United  States  for  the  Distii 


of  Colorado. 


STATEHBNT. 


I 


This  was  an  action  at  law  for  the  possesaiort  of  a  parcel 
land  in  tbe  city  of  Leadville  in  Colorado.  It  was  commenced 
one  of  the  Courta  of  that  State,  and  on  application  of  the  defen 
ants  was  removed  to  the  Circuit  Court  of  the  United  States  f 
the  district.  The  plaintiff  is  a  corporation  crested  under  t 
laws  of  Missouri.  The  complaint  is  m  the  usual  form  of  actio 
for  the  poBsessioD  of  real  property  under  the  practice  obtainii 
in  Colorado.  It  alleges  that  the  plaintiff  was  duly  incorporat 
under  the  laws  of  Missouri,  with  power  to  purchase  and  bo 
real  estate;  that  it  was  the  owner  in  fee  and  entitled  to  t 
possession  of  the  premises  mentioned,  describing  them,  ai 
that  the  defendnnts  wrongfully  withheld  them  from  the  plaint 
to  its  damage  of  five  thousand  dollars. 

The  defendants  filed  an  answer  to  this  complaint,  in  whii 
they  admitted  that  the  plaintiff  was  incorporated  as  averre 
but  denied  that  it  was  the  owner  in  fee  of  tiie  demanded  prei 
ises,  or  that  the  premises   were   wrongfully  detained  from  i 

{lossession,  or  that  it  had  sustained  any  damage.  They  also  e 
orth  the  certificate  of  the  incorporation  of  the  plaintiff,  and  > 
leged  that  as  a  foreign  corporation  it  was  incompetent  to  acqui 
tiUe  to  any  real  estate  in  Colorado,  except  such  as  might 
necessary  for  the  transaction  of  its  business  as  a  smelting  ai 
refining  company,  and  that  tbe  premises  in  controversy  we 
not  necessary,  and  were  not  acquired  for  that  purpose,  but  f 
speculation. 
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To  this  answer  the  plaintiff  filed  a  replication,  in  which,  after 
denying  its  incompetency  to  hold  real  estate  as  alleged,  it 
averred  that  it  was  authorized,  under  the  laws  of  Missouri,  to 
huy,  sell,  and  deal  in  real  property  for  any  purpose  whatever, 
and  that  the  property  in  controversy  was  acquired  as  a  site  for 
smelting  and  reduction  works,  and  that  such  works  were  after- 
wards erected  upon  it  and  used  for  reducing  and  smelting  silver 
ores. 

The  case  was  tried  at  the  circuit  in  November,  1879.  To  main- 
tain the  issues  on  its  part  the  plaintiff  offered  in  evidence  a 
patent  of  the  United  States  to  Thomas  Starr,  dated  March  29th, 
1879,  for  mining  ground  which  it  was  admitted  included  the 
premises  in  controversy.  The  patent  recited  that  pursuant  to 
provisions  of  Chapter  VI  of  Title  32  of  the  Revised  Statutes, 
there  had  been  deposited  in  the  General  Land  Office  the  plat 
and  field-notes  of  the  placer  mining  claim  of.  Thomas  Starr,  the 
patentee,  accompanied  by  a  certificate  of  the  register  of  the  land 
ofiice  at  Fairplay,  Colorado,  within  which  district  the  premises 
are  situated;  that  Starr  had,  on  the  sixth  of  March,  1879, 
entered  an  application  for  the  said  claim,  which  contained  one 
hundred  and  sixty-four  acres  of  land,  and  sixty-one  hundreths 
of  an  acre,  more  or  less.  The  patent  also  specified  the  bound- 
aries of  the  tract  in  full  according  to  the  field-notes,  and  con- 
tained the  recitals  and  words  of  grant  and  transfer  which  are 
usually  inserted  in  patents  of  the  United  States  for  placer  min- 
ing land.  To  the  introduction  of  this  patent  the  defendants  ob- 
jected, but  it  is  not  stated  in  the  record  on  what  ground  the  ob- 
jection was  founded,  and  it  was  overruled.  The  patent  was  ac- 
cordingly admitted  in  evidence,  and  the  plaintiff  traced  title  to  the 
land  by  sundry  mesne  conveyances  from  the  patentee.  It  also 
introduced  the  certificate  of  the  register  of  the  land  office  at 
Fairplay,  shovmig  that  the  application  of  Starr  at  that  office  to 
enter  and  pay  for  his  claim,  was  made  on  the  18th  day  of  March, 
1878;  also  a  copy  of  the  articles  of  incorporation  of  the  plaintiff, 
and  of  the  laws  of  Missouri  under  which  the  incorporation  was 
had;  and  proved  that  the  company  purchased  of  the  claimant 
the  tract  embraced  in  the  patent  in  1877,  prior  to  the  existence 
of  the  town  of  Leadville,  for  the  purpose  of  using  it  for  the  con- 
struction of  reduction  works  thereon,  and  that  at  the  time  of  the 
purchase  and  when  it  commenced  the  construction  of  the  works 
the  land  was  unoccupied  by  other  parties. 

The  plaintiff  having  rested  its  case,  the  defendants  offered  in 
evidence  a  certified  copy  of  the  record  of  proceedings  in  the 
General  Land  Office  at  Washington,  upon  which  Starr  obtained 
his  patent;  to  the  introduction  of  which  the  plaintiff  objected 
on  the  ground  that  it  could  only  show  or  tend  to  show  the 
regularity  or  irregularity  of  the  proceedings  before  the  executive 
department  in  obtaining  the  patent,  or  the  validity  or  invalidity 
of  the  possessory  title  or  pre-emption  right  upon  which  the 
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patent  was  founded,  tuid  that  no  evidence  coald  be  introduced 
to  impeach  the  patent  or  attack  it  coUaterall;,  or  in  an^  va,j 
affect  it  in  thia  action.  But  the  Court  OTemiled  the  objection 
and  admitted  the  record.  To  this  roling  an  exception  waa 
taken. 

The  case  being  closed,  the  Court  instructed  the  jury  aubatan- 
tially  as  follows:  That  a  patent  for  a  mining  claim,  since  the 
passage  of  the  Act  of  Congress  of  1670,  could  not  embrace  more 
than  one  hundred  and  sixty  acres;  that  individuals  and  associa- 
tions were,  by  that  Act,  put  upon  the  same  footing,  and  that 
either  might  take  that  amount,  but  that  by  the  Mining  Act  of 
CongresB  of  1872,  an  individual  claimant  was  limited  to  twenty 
acres,  whilst  an  aeaociation  of  persona  could  still  take  one  hun- 
dred and  sixty  as  before;  that  tbe  proceedings  in  the  land  office 
were  allowed  in  evidence  in  order  to  show  whether  the  patent 
was  issued  upon  locations  made  prior  to  1870,  and  that  they 
ehowed  that  tiie  claim  of  Starr  was  based  upon  twelve  or  fifteen 
locations,  some  of  which  were  prior  to  1870,  and  some  eince 
then;  and  added,  that  "  if  Mr.  Starr  was  the  owner  of  these 
claims,  if  be  had  obtained  them  by  purchase  and  they  were  valid 
and  regular  locations,  he  would,  under  the  Act,  be  required,  if 
he  desired  t-o  obtain  a  patent  for  them,  to  make  application  for 
each  one  of  them,  to  post  the  notice  as  required  hy  the  statute, 
and  give  the  publication  and  file  his  plat  and  survey,  and  do  all 
these  things  which  are  required  in  the  several  claims  upon  each 
one  of  them.  If  he  had  done  so,  and  his  right  had  been  sup- 
ported as  to  all  of  them,  and  the  patent  had  been  issued  for  all  of 
these  claims,  and  each  of  them  described  in  the  patent,  there 
would  have  been  no  objection  to  the  patent;  but  it  was  not  com- 
petent for  him  to  consolidate  these  claims  and  put  them  all  in 
as  one  claim,  and  upon  notice  given  as  one  claim,  and  pub- 
lication as  one  claim,  and  proceeding  throughout  as  one  claim, 
embracing  one  hundred  and  sixty-four  acres,"  and  that  the 
officers  of  the  Land  Department  had  no  authority  in  law  to  pro- 
ceed in  that  way,  and  therefore  the  patent  upon  which  the  plain- 
tiff relied  was  void  and  its  titie  failed. 

To  the  inetmctions  given  exceptions  were  taken.  The  jmy 
thereupon  found  for  the  defendants,  and  judgment  in  their  favor 
was  accordingly  entered.  To  review  this  judgment  the  plaintiff 
has  brought  the  case  to  this  Court  on  writ  of  error. 

Mr.  Justice  Field,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  Court,  as  follows: 

As  seen  by  the  statement  of  the  case,  the  plaintiff  relies  for  a 
reversal  of  tiie  judgment  upon  three  grounds:  1st.  £rror  in  ad- 
mitting the  record  of  the  proceedings  of  the  land  office  to  im- 
peach the  validity  of  the  patent  to  Mtarr  issued  upon  them;  3d. 
Error  in  instructing  the  jury  that  a  patent  for  a  placer  claim, 
since  the  Act  of  1870,  coidd  not  embrace  in  any  case  more  than 
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one  hundred  and  sixty  acres;  and,  3d.  Error  in  instructing  the 
jmy  that  the  owner  by  purchase  of  several  claims  must  take 
separate  proceedings  upon  each  one  in  order  to  obtain  a  valid 
patent,  and  it  was  not  lawful  for  him  to  prosecute  a  single 
application  upon  a  consolidation  of  several  claims  into  one,  or 
for  the  land  officers  to  allow  such  application  and  to  issue  a 
patent  thereon. 

We  are  of  opinion  that  these  several  grounds  are  well  taken, 
and  that  in  each  particular  mentioned  the  Court  below  erred. 

The  patent  of  the  United  States  is  the  conveyance  by  which 
the  Nation  passes  its  title  to  portions  of  the  public  domain.  For 
the  transfer  of  that  title  the  law  has  made  numerous  provisions, 
designating  the  persons  who  may  acquire  it  and  the  terms  of  its 
acquisition.  That  the  provisions  may  be  properly  carried  out,  a 
Land  Department,  as  part  of  the  administrative  and  executive 
hranch  of  the  Government,  has  been  created  to  supervise  all  the 
various  proceedings  taken  to  obtain  the  title,  from  their  commence- 
ment to  their  close.  In  the  course  of  their  duty  the  officers  of 
that  department  are  constantly  called  upon  to  hear  testimony  as  to 
matters  presented  for  their  consideration,  and  to  pass  upon  its 
competency,  credibility,  and  weight.  In  that  respect  they  exer- 
cise a  judicial  function,  and  therefore  it  has  been  held  in  various 
instances  by  this  Court  that  their  judgment  as  to  matters  of  fact, 
properly  determinable  by  them,  is  conclusive  when  brought  to 
notice  in  a  collateral  proceeding.  Their  judgment  in  such  cases 
is,  like  that  of  other  special  tribunals  upon  matters  within  their 
exclusive  jurisdiction,  unassailable  except  by  a  direct  proceeding 
for  its  correction  or  annulment.  The  execution-  and  record  of 
the  patent  are  the  final  acts  of  the  officers  of  the  Government 
for  the  transfer  of  its  title,  and  as  they  can  be  lawfully  per- 
formed only  after  certain  steps  have  been  taken,  that  instrument 
duly  signed,  countersigned,  and  sealed,  not  merely  operates  to  pass 
the  title,  but  is  in  the  nature  of  an  official  declaration  by  that  branch 
of  the  Government  to  which  the  alienation  of  the  public  lands, 
under  the  law,  is  entrusted,  that  all  the  requirements  preliminary 
to  its  issue  have  been  complied  with.  The  presumptions  thus 
attending  it  are  not  open  to  rebuttal  in  an  action  of  law.  It  is 
this  unassailable  character  which  gives  to  it  its  chief,  indeed,  its 
only  value,  as  a  means  of  quieting  its  possessor  in  the  enjoyment 
of  \he  land  it  embraces.  If  intruders  upon  them  could  compel 
him,  in  every  suit  for  possession,  to  establish  the  validity  of  the 
action  of  the  Land  Department  and  the  correctness  of  its  ruling 
upon  matters  submitted  to  it,  the  patent,  instead  of  being  a 
means  of  peace  and  security,  would  subject  his  rights  to  con- 
stant and  ruinous  litigation.  He  would  recover  one  portion  of 
his  land  if  the  jury  were  satisfied  that  the  evidence  produced 
justified  the  action  of  that  department,  and  lose  another  portion, 
the  title  whereto  rests  upon  the  same  facts,  because  another  jury 
came  to  a  different  conclusion.     So  his  rights  in  different  suits 


DL 


404  Th£  Pacific  Coast  Law  Joobhai.. 

upon  the  eame  patent  would  be  determined,  not  by  its  efBca 
&a  u  coDTeyanoe  of  the  GoTernment,  but  according  to  tl 
fluctuating  prejudices  of  different  jurymen,  or  their  vtuyii 
capacities  to  weigh  evidence.  {Moore  tb.  Wilkeson,  13  Cal.  48 
Beard  tb.  Federy,  3  Wall.  492-3.) 

Of  course,  when  we  speak  of  the  conclusive  presumptions  i 
tending  a  patent  for  lands,  we  assume  that  it  was  issued  in  aca 
where  the  department  had  jurisdiction  to  act  and  execute  it,  tl: 
is  to  say,  in  a  case  where  the  lands  belonged  to  the  United  Stab 
and  provision  had  been  made  by  law  for  their  sale.  If  tb 
never  were  public  property,  or  had  previously  been  disposed  • 
or  if  Congi-esa  had  made  no  provision  for  their  sale,  or  had : 
served  them,  the  department  would  have  no  jurisdiction  to  trai 
fer  them,  and  its  attempted  conveyance  of  them  would  be  inc 
erative  and  void,  no  matter  with  what  seeming  regularity  I 
forms  of  law  may  have  been  observed.  The  action  of  the  ( 
partment  would  in  that  event  be  like  that  of  any  other  spec 
tribunal  not  having  jurisdiction  of  a  case  which  it  had  asaun 
to  decide.  Matters  of  this  kind,  disclosing  a  want  of  juried 
tion,  may  be  considered  by  a  Court  of  law.  In  such  caaes  i 
objection  to  the  patent  reaches  beyond  the  action  of  the  spec 
tribunal,  and  goes  to  the  existence  of  a  subject  upon  wmcl 
was  competent  to  act. 

These  views  are  not  new  in  this  Court ;  they  have  been,  eit] 
in  express  terms  or  in  substance,  afiBrmed  in  repeated  instanc 
One  of  the  earliest  cases  on  the  subject  was  that  of  Polk's  Lei 
vs.  WendeU,  reported  in  9th  Cranch,  ^here  the  doctrine  we  hi 
stated  was  declared,  and  the  exceptions  to  it  mentioned.  Th 
the  plaintiff  brought  an  action  upon  a  patent  of  North  Caroli 
issued  in  1800,  for  five  thousand  acres.  The  defendants  rel 
upon  a  prior  patent  of  the  State  for  twenty-five  thousand  aoi 
issued  in  1795  to  one  Sevier,  throngh  whom  they  claimed.  Ei 
patent  embraced  the  lands  in  controversy,  and  tiiey  were  situa 
in  that  portion  of  Tennessee  ceded  to  the  United  States  by  No 
Carolina.  On  the  trial  it  was  contended  that  the  elder  pat 
was  void  on  its  face  because  it  covered  more  than  Ave  thous< 
acres,  the  limit  prescribed  for  a  single  entry  by  the  laws  of  t 
State.  Proof  was  also  offered  that  the  lands  had  not  been 
tered  in  the  office  of  the  entry-taker  of  the  proper  county  bef 
their  cession  to  the  United  States,  and  it  was  contended  that 
patent  was  therefore  invalid.  We  shall  hereafter  refer  to  w 
the  Court  said  as  to  the  alleged  excess  of  quantity  in  the  pate 
At  present  we  shall  only  notice  the  general  doctrine  declared 
to  the  unassailability  of  patents  in  a  Court  of  law,  and  its  deois 
upon  the  admissability  of  the  proof  offered.  It  seems  that  a  stat 
of  1777  directed  the  appointment  in  each  county  of  an  o£G 
called  an  entiy-taker,  who  was  required  to  receive  entries  of 
vacant  lands  in  his  county,  and  if  the  lands  thus  entered  w 
not  within  three  months  claimed  by  some  other  party  than 
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person  entering  them,  to  deliver  to  such  person  a  copy  of  the 
entry,  with  its  proper  number,  and  an  order  to  the  county  sur- 
veyor to  survey  the  land.  This  order  was  called  a  warrant. 
Upon  it  and  the  survey  which  followed  a  patent  was  issued.  If 
there  were  no  entry  there  could  be  no  warrant,  and  of  course  no 
valid  patent.  The  ninth  section  declared  that  every  right 
claimed  by  any  person  to  lands  which  were  not  acquired  in  this 
mode  or  by  purchase  or  inheritance  from  parties  who  did  so  ac- 
quire them,  or  which  were  obtained  in  fraud  or  evasion  of  the 
provisions  of  the  Act,  should  be  declared  void.  In  1779  North 
Carolina  ceded  to  the  United  States  the  territory  in  which  the  lands 
he  for  which  the  patent  to  Sevier  was  issued,  reserving,  however, 
to  the  State  all  existing  rights,  which  were  to  be  perfected  ac- 
cording to  its  laws.  The  cession  was  accepted  by  Congress. 
The  survey,  upon  which  the  patent  to  Sevier  was  issued,  was 
made  in  1795,  and  the  plaintiff,  to  impeach  the  patent,  offered, 
as  already  stated,  to  show  that  there  had  been  no  entry  of  the 
land  in  the  office  of  the  entry-taker  of  the  county  where  it  was 
situated,  previous  to  the  cession;  that  is,  in  substance,  that  the 
grantor  had  no  authority  to  make  the  grant,  the  land  having 
been  previously  conveyed  to  the  United  States.  This  offer  was 
disallowed  by  the  Court  below,  and  as  judgment  passed  for  the 
defendants,  tlfiB  case  was  brought  to  this  Court,  where,  as  men- 
tioned, the  general  doctrine  as  to  the  presumptions  attending  a 
patentj  which  we  have  stated,  was  declared,  with  the  exceptions 
to  it.  Upon  the  general  doctrine  the  Court  observed,  speaking 
through  Chief  Justice  Marshall,  that  the  laws  for  the  sale  of  the 
public  lands  provided  many  guards  to  secure  the  regularity  of 
grants  and  to  protect  the  incipient  rights  of  individuals  and  of 
the  State  from  imposition;  that  officers  were  appointed  to  super- 
intend the  business,  and  rules  had  been  framed  prescribing  their 
duty;  that  these  rules  were  in  general  directory,  and  when  all 
the  proceedings  were  completed  by  a  patent  issued  by  the  au- 
thority of  the  State,  a  compliance  with  those  rules  was  presup- 
posed, and  that  **  every  prerequisite  has  been  performed  is  an 
inference  properly  deducible,  and  which  every  man  has  a  right 
to  draw  from  the  existence  of  the  grant  itself."  **It  would, 
therefore,  be  extremely  unreasonable,"  said  the  Court,  "  to 
avoid  the  grant  in  any  Court  for  irregularities  in  the  conduct  of 
those  who  are  appointed  by  the  Government  to  supervise  the  pro- 
^essive  course  of  the  title,  from  its  commencement  to  its  con- 
summation in  a  patent;"  but  that  there  were  some  things  so  es- 
sential to  the  validity  of  a  contract  that  the  great  principles  of 
justice  and  of  law  would  be  violated  did  tjiere  not  exist  some 
tribunal  to  which  an  in jured  party  might  appeal,  and  in  which  the 
means  by  which  the  elder  title  was  acquired  might  be  examined, 
and  that  a  Court  of  equity  was  a  tribunal  better  adapted  to  this 
object  than  a  Court  of  law;  and  it  added  that  **  there  are  cases 
in  which  a  grant  is  absolutely  void;  as  where  the  State  has  no 
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tiUe  to  the  thing  granted,  or  where  the  officer  had  no  authorit 
to  issue  the  grant.  In  such  cases  the  validity  of  the  grant  isDO 
essarily  examinable  at  law."  So  the  Court  held  that  proof  tbi 
no  entry  had  been  made  in  the  office  of  the  enti^-talcer  in  tt 
county  where  the  lands  patented  were  situated,  pnor  to  tlie  c« 
sion  to  the  United  States,  was  admissible  under  the  ninth  sfr 
tion,  for  without  such  entry  they  would  not  be  within  theresern 
tion  mentioned  in  the  Act  of  ceasion.  In  other  words,  proof  wi 
admissible  to  show  that  the  State  had  not  retained  control  on 
the  property,  but  had  conveyed  it  to  the  United  States. 

In  Patterson  vs.  Winn,  reported  in  Hth  Wheaton,  this  case 
cited,  and  after  stating  what  it  decided,  the  Court  said  :  "  '^ 
may  therefore  assume  as  the  settled  doctrine  of  this  Court,  th 
if  a  patent  is  absolutely  void  upon  its  face,  oi  the  issuing  there 
was  without  authority,  or  wa9  prohibited  by  statute,  or  the  Sta 
had  no  title,  it  could  be  impeached  collaterally  in  s  Court  of  1< 
in  an  action  of  ejectment,  hut  in  general  other  objections  and  i 
feels  complained  of  must  be  put  in  issue  in  a  regular  course  ofj^ 
ing  in  a  direct  proceeding  to  avoid  the  patent." 

The  doctrine  declared  in  these  casea  as  to  the  presumptioi 
attending  a  patent,  has  been  uniformly  followed  by  this  CouJ 
'  The  exceptions  mentioned  have  also  been  regarded  as  soun 
altliough  from  the  general  language  used  some  of  them  may  i 
quire  explanation  to  understand  fully  their  import.  If  the  pi 
ent,  according  to  the  doctrine,  be  absolutely  void  on  its  face, 
may  be  collaterally  impeached  in  a  Court  of  law.  It  is  seldoi 
however,  that  the  recitals  of  a  patent  will  nullify  its  grant: 
clause,  as,  for  instance,  that  the  land  which  it  purports  to  cc 
vey  is  reserved  from  sale.  Of  course,  should  such  inconsisteii 
appear,  the  grant  would  fail.  Something  more,  however,  th 
an  apparent  contradiction  in  its  terms  is  meant  when  we  spe 
of  a  patent  being  void  on  its  face.  It  is  meant  that  the  patent 
seen  to  be  invalid,  either  when  in  the  light  of  existing  law, 
by  reason  of  what  the  Court  must  take  judicial  notice  of,  as,  i 
instance,  that  the  land  is  reserved  by  statute  from  saje,  or  othi 
wise  appropriated,  or  that  the  patent  is  for  an  unauthoriz 
amount,  or  is  executed  by  officers  who  are  not  entrusted  by  I 
with  the  power  to  issue  grants  of  portions  of  the  public  doma 

So,  also,  according  to  the  doctrine  in  the  cases  cited,  if  t 
patent  be  issued  without  authority,  it  may  be  collaterally  i 
peached  in  a  Court  of  law.  This  exception  is  subject  to  the  qii 
location,  that  when  the  authority  depends  upon  the  existence 
particular  facts,  or  upon  the  performance  of  certain  antecedt 
acts,  and  it  is  the  duty  of  the  Land  Department  to  ascerti 
whether  the  facte  exist,  or  the  acts  have  been  performed,  its  i 
termination  is  as  conclusive  of  the  existence  of  the  author 
against  any  collateral  attack,  as  is  its  determination  upon  a 
other  matter  properly  submitted  to  its  decision. 

With  these  explanations  of  the  exceptions,  the  doctrine  of  I 
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cases  cited  maj  be  taken  as  expressing  the  law  accepted  by  this 
Court  since  they  were  decided. — {Hoofnagle  vs.  Anderson,  7  Whea- 
ton,  212;  Boardman  vs.  Beed,  6  Peters,  342;  Bagnell  vs.  Brod* 
erick,  13  Peters,  448;  Johnson  vs.  Towsley,  13  Wall.  72;  Moore 
vs.  Bobbins,  96  U.  S.  635.) 

In  Johnson  vs.  Towsley  the  Court  had  occasion  to  consider 
under  what  circumstances  the  action  of  the  Land  Department  in 
issuing  patents  was  final,  and  after  observing  that  it  had  found 
no  support  for  the  proposition  offered  in  that  case  by  counsel 
upon  certain  provisions  of  a  statute,  said,  speaking  by  Mr.  Jus- 
tice Miller,  that  the  argument  for  the  finality  of  such  action  was 
'*  much  stronger  when  founded  on  the  general  doctrine  that  when 
the  law  has  confided  to  a  special  tribunal  the  authority  to  hear 
and  determine  certain  matters  arising  in  the  course  of  its  duties, 
the  decision  of  that  tribunal,  within  the  scope  of  its  authority, 
is  conclusive  upon  all  others."     "That  the  action  of  the  land 
office,"  the  Court  added,  "in  issuing  a  patent  for  any  of  the 
public  land,  subject  to  sale  by  pre-emption  or  otherwise,  is  con- 
clusive of  the  legal  title,  must  be  admitted  on  the  principle  above 
stated,  and  in  all  Courts  and  in  all  forms  of  judicial  proceedings 
where  this  title  must  control  either  by  reason  of  the  limited 
powers  of  the  Court  or  the  essential  character  of  the  proceeding, 
no  inquiry  can  be  permitted  under  the  circumstances  under  which 
it  was  obtained,"  and  then  observed  that  there   exists  in  the 
Courts  of  equity  the  power  to  correct  mistakes  and  to  relieve 
against  frauds  and  impositions;  and  that  in  cases  where  it  was 
clear  that  the  officers  of  the  Land  Department  had,  by  a  mistake 
of  the  law,  given  to  one  man  the  land  which,  on  the  undisputed 
facts,  belonged  to  another,  to  give  proper  relief.     The  doctrine 
thus  stated  was  approved  in  the  subsequent  case  of  Moore  vs. 
Bobbins. 

The  general  doctrine  declared  may  be  stated  in  a  different  form 
thus:  A  patent,  in  a  Court  of  law,  is  conclusive  as  to  all  matters 
properly  determinable  by  the  Land  Department,  when  its  action 
is  within  the  scope  of  its  authority,  that  is,  when  it  has  jurisdic- 
tion under  the  law  to  convey  the  land.  In  that  Court  the  patent 
is  unassailable  for  mere  errors  of  judgment.  Indeed,  the  doc- 
trine as  to  the  regularity  and  validity  of  its  acts,  where  it  has  ju- 
risdiction, goes  so  far  that  if  in  any  circumstances  under  existing 
law  a  patent  would  be  held  valid  it  will  be  presumed  that  such 
circumstances  existed.  Thus,  in  Minter  vs.  Crommelin,  reported 
in  18th  Howard,  where  it  appeared  that  an  Act  of  Congress  of 
1815  had  provided  that  no  land  reserved  to  a  Creek  warrior 
should  be  offered  for  sale  by  an  officer  of  the  Land  Department 
unless  specifically  directed  by  the  Secretary  of  the  Treasury,  and 
declared  that  if  the  Indian  abandoned  the  reserved  land  it  should 
become  forfeited  to  the  United  States,  a  patent  was  issued  for  the 
land,  which  did  not  show  that  the  Secretary  had  ordered  it  to  be 
sold,  and  the  Court  said:  **  The  rule  being  that  the  patent  is 
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evideiice  that  all  preTioua  steps  had  been  regularly  taken  to  jus- 
tify making  a  patent,  and  one  of  the  necessary  steps  here  being 
an  order  from  the  Secretary  to  the  Begister  to  offer  the  land  fot 
sale  because  the  warrior  had  abandoned  it,  we  are  bound  to  pre- 
sume that  the  order  waa  given.  That  such  is  the  effect,  as  evi- 
dence, of  the  patent  produced  by  the  plaintiffs  was  adjudged  in 
the  case  of  Bagnell  ts,  Broderick,  (13  Peters,  45,)  and  is  not  open 
oontroTers;^  anywhere,  and  the  State  Court  was  mistaken  in  hold- 
ing otherwise." 

On  the  other  hand,  a  patent  may  be  collat«Tally  impeached  in 
any  acUon,  and  its  operation  as  a  conveyance  defeated,  by  show- 
ing that  the  Department  had  no  jurisdiction  to  dispose  of  the 
lands;  that  is,  that  the  law  did  not  provide  for  selling  them,  oi 
that  they  had  been  reserved  from  sale  or  dedicated  to  specid 
purposes,  or  had  been  previously  transferred  to  others.  In  e» 
tablishiug  any  of  these  particulars,  the  judgment  of  the  Depart- 
ment upon  matters  properly  before  it  is  not  assailed,  nor  is  the 
regularity  of  its  proceedings  called  into  question;  but  its  an 
thority  to  act  at  all  is  denied,  and  shown  never  to  have  existed. 

According  to  the  doctrine  thus  expressed  and  the  cases  cited 
in  its  support— and  there  are  none  in  conflict  Tvith  it — there  cai 
be  no  doubt  that  the  Court  below  erred  in  admitting  the  record 
of  the  proceedings  upon  which  the  patent  was  issued,  in  ordei 
to  impeach  its  validity.  The  judgment  of  the  Department  upoi 
their  sufBciency  was  not,  as  already  stated,  open  to  contestation 
If  in  issuing  a  patent  its  officers  took  mistaken  views  of  the  law, 
or  drew  erroneous  conclusions  from  the  evidence,  or  acted  from 
imperfect  views  of  their  duty,  or  even  from  corrupt  motives,  i 
Court  of  law  can  afford  no  remedy  to  a  party  alleging  that  he  ii 
thereby  aggrieved.  He  must  resort  to  a  Court  of  equity  for  re' 
lief,  and  even  there  ^is  complaint  cannot  be  heard  unless  he  con- 
nect himself  with  the  original  source  of  title,  so  as  to  be  able  tc 
aver  that  his  rights  are  injuriously  affected  by  the  existence  ol 
the  pat«nt;  and  he  must  possess  such  equities  as  will  control  the 
legal  title  in  the  patentee's  hands.— {Bo^js  vs.  Merced  Jftnifij 
Co.,  U  Cal.  363-4.)  It  does  not  lie  in  the  mouth  of  a  strange] 
to  tJie  title  to  complain  of  the  a<(t  of  the  Government  with  respeol 
to  it.  If  the  Qovemment  is  dissatisfied,  it  can,  on  its  own  ao' 
count,  authorize  proceedings  to  vacate  the  patent  or  limit  iti 
operation. 

This  doctrine  as  to  the  conclusiveness  of  a  pat«nt  is  not  incon- 
sistent with  the  right  of  the  patentee,  often  recognized  by  thii 
Court,  to  show  the  date  of  the  original  proceeding  for  tn«  aiO- 

auisition  of  the  title,  where  it  is  not  stated  in  the  instrumeQt,  H 
le  patent  is  deemed  to  take  effect  by  relation  as  of  that  date, 
BO  far  as  it  is  necessary  to  cut  off  intervening  adverse  claims. 
Thus,  in  a  contest  between  two  patentees  for  the  same  land,  it 
may  be  shown  that  a  junior  patent  was  founded  upon  an  earliei 
enby  than  an  older  patent,  and  therefore  passes  the  title.    Such 
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lence  in  no  way  trenches  upon  the  ruling  of  the  Department 
m  matters  pending  before  it.  Nor  is  the  doctrine  of  the  con- 
siveness  of  the  patent  inconsistent  with  the  right  of  a  party 
isting  it  to  show,  if  an  entry  is  not  stated  in  the  instrument, 
t  no  entry  of  the  land  was  made  as  an  initiatory  proceeding, 
ere  a  statute,  as  woe  the  case  in  North  Carolina,  mentioned 
Polk's  Lessee  va.  Wendell,  declares  that  proceedings  for  the 
e,  when  such  entry  has  not  been  made,  shall  be  adjudged  in- 
id.  A  statute  may  in  any  case  require  proof  of  a  fact  which 
em-ise  would  be  presumed.  Except  with  reference  to  such 
«rior  matters  and  others  of  like  character,  no  one  in  a  Court 
Ian  can  go  behind  the  patent  and  call  in  question  the  validity' 
the  proceedings  upon  which  it  is  founded, 
rhe  case  at  bar,  then,  is  reduced  to  the  question  whether  the 
«nt  to  Starr  is  void  on  its  face,  _that  is,  whether,  read  in  the 
ht  of  existing  law,  it  is  seen  to  be  invalid.  It  does  not  come 
^hin  any  of  the  exceptions  mentioned  in  the  cases  cited.  The 
ide  it  purports  to  convey  are  mineral,  and  were  a  part  of  the 
blic  domain.  The  law  of  Congress  has  provided  for  their 
e.  The  proper  officers  of  the  Laud  Department  supervised 
i  proceedings.  It  bears  the  signature  of  the  President,  or 
her  of  the  officer  authorized  by  law  to  place  the  President's 
nature  to  it — which  is  the  same  thing — it  is  properly  counter- 
ned,  and  the  seal  of  the  General  Land  Office  is  attached  to  it. 
!B  regular  on  its  face,  unless  some  limitation  in  the  law,  as  to 
3  extent  of  a  mining  claim  which  can  be  patented,  has  been 
regarded.  The  case  of  the  defendants  rests  on  the  correci;- 
SB  of  their  assertion,  that  a  patent  cannot  issue  for  a  mining 
ioi  which  embraces  over  one  hundred  and  sixty  acres.  Assum- 
;  that  the  words  "more  or  less,"  accompanying  the  statement 
the  acres  contained  in  the  claim,  are  to  be  disregarded,  and 
it  the  patent  is  construed  as  for  one  hundred  and  sixty-four 
-es  and  a  fraction  of  an  acre,  there  is  nothing  in  the  Acts  of 
ngress  which  prohibits  the  issue  of  a  patent  for  that  amount. 
ey  are  silent  as  to  the  extent  of  a  mining  claim.  They  speak 
locations  and  limit  the  extent  of  mining  ground  which  an  in- 
'idual  or  an  association  of  individuals  may  embrace  in  one  of 
!m.  There  is  nothing  in  the  reason  of  the  thing,  or  in  the 
iguage  of  the  Acts,  which  prevents  an  individual  from  ac- 
iring  by  purchase  the  ground  located  by  others  and  adding  it 
his  own.  The  difficulty  with  the  Court  below,  as  seen  in  its 
irge,  evidently  arose  from  confounding  "location"  and 
nining  claim,"  as  though  the  two  terms  always  represent  the 
ne  thing,  whereas  they  often  mean  veiy  different  things.  A 
ning  claim  is  a  parcel  of  land  containing  precious  metals  in 
Boil  or  rock.  A  location  is  the  act  of  appropriating  such 
reel,  according  to  certain  established  rules.  It  usually  cen- 
ts in  placing  on  the  ground,  in  a  conspicuous  position,  a 
tice  setting  forth  the  name  of  the  locator,  the  fact  that  it  is 
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thus  taken  or  located,  with  the  requisite  deacriptioii  of 
extent  and  boundaries  of  the  parcel,  according  to  the  I 
cuetome,  or,  since  the  statute  of  1872,  according  to  the  provii 
of  that  Act.  (Sec.  232i  of  Rev.  State.)  The  location,  whii 
the  act  of  taking  the  parcel  of  niiDeml  land,  in  time  be( 
among  the  miners  eynonymoua  with  the  mining  claim  origh 
appropriated.  So,  now,  if  a  miner  has  only  the  ground  cov 
by  one  location,  "  bis  mining  claim  "  and  "  location  "  are  ideni 
and  the  two  designations  may  be  indiscriminately  used  to  d( 
the  same  thing.  But  if  by  purchase  he  acquires  the  adjoi 
location  of  his  neighbor — that  is,  the  ground  which  his  neig 
has  token  up — and  adds  it  to  hia  own,  then  his  mining  ( 
covers  the  ground  embraced  by  both  locations,  and  hence: 
he  will  speak  of  it  as  bis  claim.  Indeed,  his  claim  may  in< 
as  many  adjoining  locations  as  he  can  purchase,  and  the  gr 
covered  by  all  will  constitute  what  be  claims  for  mining  purp 
or,  in  other  words,  will  constitute  hia  mining  claim,  and  t 
designated.  Such  is  the  general  understanding  of  miners 
the  meaning  they  attach  to  the  t«rm. 

Previously  to  the  Act  of  July  9th,  1870,  Congress  impost 
limitation  to  the  area  which  might  be  included  in  the  locatii 
a  placer  claim.  This,  as  well  as  every  other  thing  relatii 
the  acquisition  and  continued  possession  of  a  mining  claim 
determined  by  rules  and  regulations  established  by  miners  t 
selves.  Soon  after  the  discovery  of  gold  in  California,  ae  is 
known,  there  was  an  immense  immigration  of  gold  seekers 
that  Territory.  They  spread  over  the  mineral  regions 
probed  the  earth  in  all  directions  in  pursuit  of  the  pre 
metals.  Wherever  they  went  they  framed  rules  prescribinf 
conditions  upon  which  mining  ground  might  be  taken  u 
other  words,  mining  claims  be  located  and  their  continued 
eeseion  secured.  Those  rules  were  so  framed  as  to  give  i 
immigrants  absolute  equity  of  right  and  privilege.  The  e: 
of  ground  which  each  might  locate,  that  is,  appropriate  to 
self,  was  limited  so  that  all  might,  in  the  homely  and  expre 
language  of  the  day,  have  an  equal  chance  in  the  struggj 
the  wealth  there  buried  in  the  earth.  But  a  few  montht 
perience  in  the  precarioiis  and  toilsome  pursuit  drove  j 
numbers  of  the  minera  to  seek  other  means  of  livelihood 
fortune,  and  they  therefore  disposed  of  their  claims.  ' 
never  doubted  that  their  rights  could  be  transferred  so  tha 
purchaser  would  hold  the  claims  by  an  equally  good 
Their  transferable  character  was  always  recognized  by  the 
Courts,  and  the  title  of  the  grantee  enforced.  Many  indivii 
thus  became  the  possessors  of  claims  covering  ground  take, 
by  different  locations,  and  the  amount  which  each  perao 
an  association  of  persons  might  acquire  and  hold  was 
limited  by  his  or  their  means  of  purchase. 

The  rules  and  regulations  originally  established  in  Califi 
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e  in  ibeir  general  features  been  adopted  tbrougbout  all  the 

ling  regions  of  the  United  States.  They  were  ho  wisely 
ned  and  were  eo  just  and  fair  in  their  operation  that  they 
e  not  to  any  great  extent  been  interfered  with  by  any  legisla- 
I,  either  State  or  National.  In  the  first  mining  statute, 
aed  July  9th,  1800,  they  received  the  recognition  and  sanction 
jongreaa,  as  they  had  previously  the  legislative  and  judicial 
iroval  of  the  States  and  Territories  in  which  mines  of  gold 
I  silver  were  found.  That  Act  declared,  and  the  declaration 
I  repeated  in  a  subsequent  statute,  that  the  mineral  lands  of 

public  domain  were  free  and  open  to  occupation  and  esplor- 
iu  by  all  citizens;  of  the  United  States,  and  by  those  who  had 
lared  their  intention  to  become  such,  subject  to  such  regula- 
is  as  might  be  prescribed  by  law;  and  subject,  also,  '*  to  the 
il  customa'or  rules  of  miners  of  the  several  mining  districts," 
far  aa  the  same  were  not  in  conflict  with  the  laws  of  the 
ited  States.  It  autliorized  the  issue  of  patents  for  claims  on 
IS  or  lodes  of  quartz  or  other  "  rock  in  place  "  bearing  gold, 
er,  cinnabar,  or  copper.  Placer  claims  first  became  the 
iject  of  regulation  by  the  Mining  Act  of  July  9, 1870,  which 
vided  that  patents  for  them  might  be  issued  under  like  cir- 
istances  and  conditions  as  for  vein  or  lode  claims,  and  t<hat 
sons  having  coutiguous  claims  of  any  size  might  make  joint 
ry  thereof.  But  it  also  provided  that  no  location  of  a  placer 
m  thereafter  made  should  exceed  one  hundred  and  sixty 
Bs  for  one  pereon  or  an  association  of  persons.  The  Mining 
,  of  May  lUtb,  1872,  declared  that  a  location  of  a  placer  claim 
isequently  made  should  not  include  more  than  twenty  acres 

each  individual  claimant.  These  are  all  the  provisions 
ching  the  extent  of  locations  of  placer  claims,  and  they  are 
snatted  in  the  Revised  Statutes.  (Sees.  2330,  2331.)  A  limi- 
on  is  not  put  upon  the  sale  of  the  ground  located,  nor 
)n  the  number  of  locations  which  may  be  acquired  by  pur- 
ise,  nor  upon  the  number  which  may  be  included  in  a  patent. 
2ry  mterest  in  lands  is  the  subject  of  sale  and  transfer,  unless 
>hibited  by  statute,  and  no  words  allowing  it  are  necessary. 
the  mining  statutes  numerous  provisions  assume  and  recog- 
e  the  salable  character  of  one's  interest  in  a  mining  claim, 
ition  thirteen  of  the  Act  of  1870  declares  that  where  a  person 
asBociation  or  their  grantors  have  held  and  worked  claims  for 
«riod  equal  to  the  time  prescribed  by  the  statute  of  limita- 
Qs  of  the  State  or  Territory  where  the  same  is  situated,  evi- 
ice  of  such  possession  and  working  shall  be  sufficient  to 
ahlish  the  right  to  a  patent.  Section  five  of  the  Act  of  1872, 
idering  a  mining  claim  subject  to  re-location  where  certain 
iditions  of  improvement  or  expenditure  have  not  been  made, 
I  a  proi-iso  that  the  original  locators,  "  their  heirs,  assigns,  or 
li  represenlatives,  have  not  resumed  work  upon  the  claim  after 
:h  failure  and  before  such  location."    These  provisions  are  of 
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themselves  conclusiTe  that  the  locator's  interest  in  a  mini]i| 
grant  is  salable  and  transferable,  even  were  there  anj  doubt  oi 
the  subject,  in  the  absence  of  express  statutory  prohibition 
Those  of  the  Act  of  1870  are  also  conclusive  of  the  right  of  tb 
purchaser  of  claims  to  a  patent,  for  it  is  vrith  reference  to  it  th* 
the  derivative  right  by  purchase  or  assignment  is  mentioDAd 
(Bev.  Stats.,  Sacs.  2332,  233i.) 

In  addition  to  all  this,  it  is  difficult  to  perceive  what  obJM 
would  be  gained,  what  policy  subserved,  by  a  prohibition  to  em 
brace  in  one  patent  contiguous  mining  ground  taken  up  b;  dil 
ferent  locations  and  subsequently  purchased  and  held  by  one  in 
dividual.  He  can  hold  as  many  locations  as  he  can  purchase 
and  r61y  upon  his  pOBsesaoiy  title.  He  is  protected  thereundc 
as  completely  as  if  he  held  a  patent  for  them,  .subject  to  the  coi 
dition  of  certain  annual  expenditures  upon  them  in  labor  or  in 
provementa.  If  he  wishes,  however,  to  obtain  a  patent,  he  must 
in  addition  to  other  things,  pay  the  Qovemment  a  fee  of  fiv 
dollars  an  acre,  a  sum  that  would  not  be  increased  if  a  separat 
patent  were  issued  for  each  location. 

The  decision  of  this  Court  upon  one  point  in  the  case  of  Polk 
Leasees  vs.  Whtdell,  already  cited,  is  directly  applicable  hen 
The  patent  tei  the  defendants  in  that  case  was  for  tw€nty-fii 
thousand  acres  of  land,  and  one  of  the  objections  taken  was  thf 
it  was  void  because  the  statute  of  North  Carolina  limited  an  enti 
of  one  person  to  five  thousand  acres.  But  the  statute  declare 
that  where  two  or  more  persons  had  entered,  or  should  aftai 
wards  enter,  lands  jointly,  or  where  two  or  more  persona  agree 
to  have  their  entries  surveyed  jointly  in  one  or  more  surveys,  ill 
surveyor  should  survey  the  same  accordingly  in  one  entire  aai 
vey.  It  was  contended  that  as  the  statute  provided  for  entrit 
made  by  two  or  more  persons  it  could  not  be  extended  to  th 
case  of  distinct  entries  belonging  to  the  same  person.  To  thj 
the  Court  replied  as  follows:  "  For  this  distinction  it  is  impoi 
Bible  to  conceive  areason.  No  motive  can  be  imagined  for  allon 
ing  two  or  more  persons  to  unite  their  entries  in  one  survey  whic 
does  not  apply  with  at  least  as  much  force  for  allowing  a  mngl 
person  to  units  bis  entries,  adjoining  each  other,  in  oue  survey.  1 
appears  to  the  Court  that  the  case  comes  completely  within  th 
spirit,  and  is  not  opposed  by  the  letter  of  the  law.  The  cae 
provided  for  is  '  where  two  or  more  persons  agree  to  have  theJ 
entries  surveyed  jointly,  etc.'  Now,  this  does  not  prevent  th 
subsequent  assignment  of  the  entries  to  one  of  the  parties;  an 
the  assignment  is  itself  the  agreement  of  the  assignor  that  Ui 
assignee  may  survey  the  entries  jointly  or  severally,  at  his  elot 
tion.  The  Court  is  of  opinion  that,  under  a  sound  constniotio 
of  this  law,  entries,  which  might  be  joined  in  one  survey,  if  n 
mainiog  the  property  of  two  or  more  persons,  may  be  joiooc 
though  they  become  the  property  of  a  single  person."  The  ol 
jection  to  the  patent  by  reason  of  its  embrai^ng  over  five  thoi; 
sand  acres  was  accordingly  overruled. 
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a  proTiaion  of  the  Mining  Act  of  1870,  atill  in  force,  two  or 
peraoDs,  or iisaociation of  persona,  having  contiguous claimB 
1/  sae,  are  allowed  to  make  a  joint  entry  thereof.  (Rey. 
,  Sec.  2'23(i).  If  one  individual  should  acquire  all  auch 
jTioua  clairua  by  purchase,  no  sound  reason  can  be  sug- 
i  why  he  should  not  be  equally  entitled  to  enter  them  ail 
;e  entry  as  when  they  were  held  by  the  original  parties.  To 
1  the  language  of  the  case  cited,  "no  motive  can  be  imag- 
For  allowing  t^o  or  more  persons  to  unite  their  entries  in 
urvey  which  does  not  apply  with  at  leaat  as  much  force  for 
ing  a  single  person  to  unite  his  entries  adjoining  each  other, 

a  last  position  of  the  Court  below,  that  the  owner  of  conti^ 
locations  who  seeks  a  patent  must  present  a  separate  appli- 
1  for  each  :iiid  obtain  a  separate  Burvey,ond  prove  that  upon 
the  required  work  has  been  performed,  is  as  untenable  oa 
ilinga  already  considered.  The  object  in  allowing  patents 
feat  the  fee  in  the  miner,  and  thua  encourage  the  construc- 
)f  permanent  works  for  the  development  of  the  mineral  re- 
88  of  the  country.  Kequiring  a  separate  application  for 
location,- with  a  separate  BUjrey  and  notice,  where  several 
ding  each  other  are  held  by  the  same  individual,  would  con- 
j  benefit  bevond  that  accruing  to  the  land  officers  from  an 
ise  of  their  fees.  The  public  would  derive  no  advantage 
it,  and  the  owner  would  be  subjected  to  onorous  and  often 
ua  burden.'*.  The  services  of  an  attorney  are  usually 
led  when  a  patent  is  sought,  and  the  eipenaea  attendant 
the  proceethug  are  in  many  instances  very  great.  To  les- 
hese  aa  much  as  possible  the  practice  has  been  common  for 
rs  to  consolidate,  by  conveyance  to  a  single  person  or  on  aa- 
tion  or  company,  many  contiguous  claims  into  one,  for 
1  only  one  application  is  made  and  of  which  only  one  sur- 
i  had.  Long  before  patents  were  allowed — indeed,  from 
arliest  period  in  which  mining  for  gold  and  silver  was  pur- 
as  a  business — miners  were  in  the  habit  of  consolidating  ad- 
ig  claims,  whether  they  consisted  of  one  or  more  original 
on8,into  one  for  convenience  and  economy  in  working  them. 
a,  therefore,  very  natural,  when  patents  were  allowed,  that 
iraotiee  of  presenting  a  single  application  with  one  survey 
e  whole  tract  should  prevail.  It  was  at  the  outset,  and  has 
iince  been,  approved  by  the  Department,  and  its  propriety 
lever  before  been  questioned.  Patents,  we  are  informed, 
Jning  ground' of  the  value  of  many  millions  of  dollars,  have 
issued  upon  consolidated  claims,  nearly  all  of  which  would 
validated  it  the  positions  assumed  by  the  defendants  could 
istaiued. 

vaa  urged  on  the  argument  that  a  patent  for  each  location 
equired  to  prevent  a  monopoly  of  mining  ground — to  pre- 
to  ose  the  language  of  counsel,  the  public  domain  from 
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being  "  monopolized  by  speculators. "  The  law  limiting  the 
tent  of  mining  laiida  which  an  individual  may  locate,  has  p 
Tided,  so  far  as  it  wua  deemed  wise,  against  sn  accumulation 
them  in  one  person's  hands.  It  could  not  have  prohibited 
sale  of  the  location  of  an  individual  without  imposing  a  rest; 
tion  injurious  to  his  interests,  and  in  many  instances  destruct 
of  the  whole  value  of  his  claim.  Every  one  at  all  familiar  m 
our  mineral  regions,  knows  that  the  great  majority  of  claii 
whether  on  lodes  or  on  placers,  can  be  worked  advantageou 
only  by  a  combination  among  the  miners,  or  by  a  consoltdat 
of  their  claims  through  incorporated  companies.  Wat^riseES 
tial  for  the  working  of  mines,  and  in  many  instances  can  be 
tained  only  from  great  distances  by  means  of  canals,  fiumes,  f 
aqueducts,  requiring  for  their  construction  enormous  expei 
tures  of  money,  entirely  beyond  the  means  of  a  single  individi 
Often,  too,  for  the  development  of  claims,  streams  must 
turned  from  their  beds,  dams  built,  shafts  sunk  at  great  de^ 
and  flumes  constructed  to  carry  away  the  debris  of  the  nu 
Indeed,  successful  mining,  whether  on  lode  claime  or  pie 
claims,  can  seldom  be  prosecuted  without  an  amount  of  cap 
beyond  the  means  of  the  individual  miner. 

There  is  no  force  in  the  suggestion  that  a  separate  patent 
each  location  is  necessary  to  insure  the  required  expenditure 
labor  upon  it.  The  statute  of  1872  provides  that  on  each  cI 
subsequently  located,  until  a  patent  is  issued  far  it,  there  s1 
be  annually  expended  in  labor  or  improvements  one  hundred  ( 
lars;  and  on  claims  previously  located,  an  annual  espendil 
of  ten  dollars  for  each  one  hundred  feet  in  length  along  the  t< 
but  where  such  claims  are  held  "  in  common,"  the  expendii 
may  be  upon  any  one  claim.  As  these  provisions  relate  to 
penditures  before  a  patent  is  issued,  proof  of  them  will  I 
matter  for  consideration  when  application  for  the  patent  is  mi 
It  is  not  perceived  in  what  way  this  proof  can  be  changed  or 
requirement  affected,  whether  the  application  be  for  a  pal 
for  one  claim  or  for  several  claims  held  in  common.  Labor 
improvements  vrithin  the  meaning  of  the  statute,  are  deemec 
have  been  had  on  a  mining  claim,  whether  it  consists  of 
location  or  several,  when  the  labor  is  performed  or  the  impn 
ments  are  made  for  its  development,  that  is,  to  facilitate  the 
traction  of  the  metals  it  may  contain,  though  in  fact  such  h 
and  improvements  may  be  on  ground  which  originally  constiti 
only  one  of  the  locations,  as  in  sinking  a  shaft,  or  be  at  a 
tance  from  the  claim  iteelf,  as  where  the  labor  is  performed 
the  turning  of  a  stream,  or  the  introduction  of  water,  or  wl 
the  improvement  consists  in  the  construction  of  a  flume  to  c 
off  the  debris  or  waBt«  material.  It  would  be  absurd  to  req 
a  shaft  to  be  sunk  on  each  location  in  a  consolidated  claim  v 
one  shaft  would  suf&ce  for  a^l  the  locations;  and  yet  thf 
seriously  argued  by  counsel  and  must  be  mainlined  to  up] 
the  judgment  below. 
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e  Btatates  provide  numeroua  guards  against  the  eTasion  of 
.provisions  by  parties  seeking  a  mining  patent,  and  afford 
iportunitj-  to  persons  in  the  neighborhood  of  the  claim  to 
forward  and  present  any  objectiona  they  may  have  to  the 
ang  of  the  patent  desired.  By  sections  sii  and  seven  of 
Lct  of  1872,  whicli  constitute  Sections  2325  and  2326  of  the 
wd  Statutes,  the  procednre  which  a  party  seeking  a  patent, 
her  an  individual  or  an  associatioQ  or  a  corporation,  must 


la  pre 


ribed: 


The  party  must  file  an  application  in  the  proper  land 
I  under  oath,  showing  a  compliance  with  the  law,  together 
a  plat  and  tho  ticld-notes  of  the  claim,  or  "  claims  in  com- 
,"  made  by  or  iimhr  the  direction  of  the  Surveyor- General  of 
inited  States,  Rhowing  the  boundaries  of  the  claim  or  claims, 
h  must  be  distinctly  marked  by  monuments  on  the  ground. 
.  PreWously,  however,  to  the  filing  of  the  application,  the 
lant  must  post  a  copy  ,of  the  plat,  with  a  notice  of  his  in- 
ed  application,  in  a  conspicuous  place  on  the  land  embraced 
,  and  tile  an  affidavit  of  at  least  two  persons  that  such  notice 
been  duly  pointed  with  a  copy  of  the  notice  in  the  Land 

I.  When  such  application,  plat,  field-notes,  notice,  and  affi- 
ta  have  been  hleil,  the  register  of  the  land  office  is  required 
ublish  a  notice  of  the  application  for  the  period  of  sixty  days, 

newspaper,  to  bo  designated  by  him,  nearest  to  the  claim, 

post  such  notice  in  his  office  for  the  same  period. 

h.  The  claimant,  iit  the  time  of  filing  his  application,  or  at 

time  thereafter,  within  sixty  days,  is  required  to  file  with 
register  a  certiticate  of  the  United  States  Surveyor-General, 
.  five  hundred  dollars'  worth  of  labor  has  been  expended, 
oiprovemetitA  to  that  amount  have  been  made  upon  the  claim 
liniaeU  or  grantuia;  that  the  plat  is  correct,  with  such  fur- 
:  description,  by  reference  to  natural  objects  or  permanent 
luments  as  shall  identify  the  claim,  and  furnish  an  accurate 
^ription  to  be  incorporated  in  the  patent. 
th.  At  the  expiration  of  sixty  days  the  claimant  is  required 
ile  his  affidavit  showing  that  the  plat  and  notice  have  been 
ted  in  a  conspicuuus  place  on  the  claim  during  the  period  of 
ilication.  If  no  adverse  claim  shall  have  been  filed  with  the 
bter  and  receiver  of  the  proper  land  office,  within  the  sixty  days 
)uhhcation,  it  is  then  to  be  assumed  that  the  applicant  is  en- 
ed  to  a  patent  upon  the  payment  to  the  proper  officer  of  five 
lars  per  acre,  and  that  no  adverse  claim  exists. 
<th.  The  statute  tlien  proceeds  to  declare  that  if  an  adverse 
im  is  filed  during  the  period  of  publication,  it  must  be  upon 
oath  of  the  party  making  it,  and  must  show  the  nature, 
indaries,  and  exli'vit  of  such  adverse  claim,  and  all  proceed- 
:s,  except  the  publication  of  the  notice  and  the  making  and 
Dg  of  the  affidavit,  shall  be  thereupon  stayed  until  the  con- 
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troversv  shall  have  Iseen  settled  liy  &  deciHion  of  a  Court  of  co 
petent  juriediction ,  or  the  adverse  claim  waived.  And  it  is  ms 
the  dut^  of  the  adverse  claimant,  within  thirty  days  after  fill 
Mb  claim,  to  commence  proceedinga  in  a  Court  of  competi 
juriadiction  to  determine  the  question  of  the  right  of  possessii 
and  to  prosecute  the  same  with  reasonable  diligence  to  Ei 
judgment;  and  a  failure  to  do  so  is  to  be  deemed  a  waiver  of 
advcTEe  claim.  After  judgment  has  been  rendered  in  such  p 
ceediogB,  the  party  entitled  to  the  poBsession  of  the  cliiira, 
any  portion  of  it,  may  file  a  certified  copy  of  the  judgment  i 
with  the  register  of  the  Land  Office,  together  with  a  certific 
of  the  Surveyor- General  that  the  requisite  amount  of  labor  1 
been  expended  or  improvements  made  thereon,  and  the  desci 
tion  required  in  other  cases;  and  must  pay  to  the  receiver  t 
dollars  an  acre  for  his  claim,  together  with  the  proper  fees;  s 
then  the  whole  proceedinga  and  the  judgment  roll  are  to 
certified  by  the  register  to  the  Commissioner  of  the  General  Lt 
Office,  and  a  patent  thereupon  ibsued  for  the  claim,  or  such  p 
tion  thereof  as  the  applicant,  by  the  decision  of  the  Court,  si 
appeEir  to  be  entitled  to. 

It  will  thus  be  seen  that  if  an  adverse  claim  is  made  to  the  K 
ing  ground  for  which  a  patent  is  sought,  its  validity  must  be  del 
mined  by  a  local  Court,  unless  it  be  waived,  before  a  patent  i 
be  issued.  There  would  seem,  therefore,  to  be  more  cog 
reasons,  in  cases  where  a  patent  for  such  ground  is  relied  up 
to  maintain  the  doctrine  which  we  have  declared,  that  it  can 
be  assailed  in  n  collateral  proceeding,  than  in  the  case  of  a  pat 
for  agricultixrnl  land. 

But  it  is  unnecessary  to  pursue  the  subject  further,  " 
judgment  of  the  Court  below  must  be  reversed,  and  the  ca 
remanded  for  a  new  trial,  and  it  is  so  ordered. 

October  Term,  1881- 
No.  459. 
THE  ST.  LOUIS  SMELTING  AND  REFINING  COMPAI 
Plaistut  in  Ebsor, 
vs. 
SARAH  RAY,  C.  CHRISTOPHER,  0.  A.  LOCK,  a»d  F. 
BRUNE. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Dist 
of  Colorado. 

This  cose  presents  for  consideration  the  same  questions  del 
mined  in  the  case  of  the  plaintiff  agoinat  Kemp  and  others,  i 
upon  its  authority  the  judgment  of  the  Court  below  must  be 
versed  and  the  cause  remanded  for  a  new  trial,  and  it  ia 
ordered. 


Udiit  €0Ut  <pM  |0ttmal. 


Mai  20,  1882. 


CmreDt  Topips. 


If!.  Esq.,  ABSiBiant  supreme  Court  Re] 
IS  us  thni  \o\.  57  of  the  California  Reports  is  now  being 
ad,  and  tbal  the  MS.  for  68  is  all  in  the  hands  of  the  printer. 
expects  to  have  58  readj  for  distribution  by  September  next. 
IB  now  at  work  on  Vol.  59,  which  when  completed  will  bring 
up  with  the  Court,  Mr.  Craig  has  been  doing  excellent 
k  since  his  appointment,  for  which,  as  we  are  told,  credit  is 
n  by  Reporter  Smith,  and  hearty  thanks  by  the  Bench  and 


OUR  NEW  COUNSELLORS. 

he  following;  applicants  for  license  to  practice  law  have  been 
litted  by  the  Supreme  Court,  sitting  at  Sacramento: 
eo.  P.  McCrea,  0.  P.  Dobbins,  J.  B.  Derine,  J.  G.  Rhodes,^ 
:;.  Minor,  E.  H.  Peery,  Z.  L  Peck,  L.  H.  Zastrow,  H.  L. 
nthaver,  J-  O'B.  Wyatt,  G.  M.  Shaw,  E.  J.  Emmons,  J.  M. 
>3nal(l,  Jr.,  O.  J.  Orena,  E.  0.  Larkins,  B.  Ball,  J.  Pinto,^ 
?,  Bull. 

oung  gentlfiiien,  we  welcome  you;  but  warn  you  that  there 
o  room  fur  vou  except  on  top.  The  lower  levels  are  jammed 
uffocation.  (limb  as  speedily  as  possible.  Tour  labors  have 
begun.     Take  a  short  holiday  and  renew  your  efforts. 


RECESS. 
Oiat  shall  we  do?    The  Courts  are  preparing  to  adjourn  for 

usual  vacation,  and  soon  the  judges,  and  attorneys,  and 
nsellorH,  and  clerks,  will  all  be  off  fur  the  country — an  hour 
recess— while  the  editor  must  be  "kept  in;"  and  not  for  any 
It  of  his  own,  of  which  he  is  aware  of.     He  has  not  been  a 

hoy  in  school,  but,  like  all  unfortunates,  not  knowing  the 
'  or  wherefore,  must  work  while  others  play.  Hard  fate!  aod 
which  there  is  no  compensation.  Tbink  of  him,  dear  friends, 
!n  your  game  of  pleasure  runs  high,  and  pity  him,  for  he  sits 
his  uncushioned  bench  with  his  tasks  before  him,  and  just 
I  enough  to  you  to  see  yonr  boyish  antics  and  to  hear  your 
JDB  laughter. 
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Chance  Verdicts. 


TKamoT  BT  Lot.  The  old  reports  furniBh  an  instance  irl 
the  jury,  being  equally  divided  io  opinion,  came  to  an  a^eii 
b;  lot,  and  this  method  was  approved  by  the  Court.  Two 
peaces  were  put  into  a  bat,  from  which  tJie  bailiff  drew  one, 
the  verdict  went  accordingly.  Windham,  J.,  said  "  This  i 
good  a  way  of  decision  as  by  the  strongest  body,  which  is 
usual  way,  and  is  suitable  in  such  cases  to  the  'law  of  G< 
(Prior  vs.  Powera,  1  Keble,'811  pi.  87,  Twisden,  J.,  doubt 
But  with  the  disappearance  of  the  wager  of  battle,  such  metl 
later  found  no  justification  in  the  eyes  of  the  Judges,  and 
find  many  verdicts  set  aside  where  it  appeared  that  they 
been  obtcuned  by  throwing  up  "  cross  and  pile,"  hustling  I 
pence  in  a  hat,  and  by  casting  lots.  {Foy  vs.  Harder,  3  E( 
805;  Fry  vs.  Hardy,  Sir.  I.  Jones,  83;  Philipe  vs.  Hatode 
Lev.  205;  Philips  vs.  Fowler,  Comyna,  525;  s.  c,  Barnes'  Ni 
441;  ilea:  vs.  Lord  FiUwater,  2  Lev.  140;  M^ish  va.  An 
Bunbury,  51;  Hale  vs.  C</ve,  Strange,  642;  Parr  vs.  Sea 
Bames'  Notes,  438;  AyleU  va.  Jewell,  2  W.  Bl.  1299.)  : 
more,  such  conduct  was  denounced  as  a  very  high  niisdeme 
fper  Lord  Mansfield,  in  Vasie  vs.  Delaval,  1  T.  B.  11),  whicl 
Court  upon  an  information  punished  severely,  as  appears  i 
the  casual  observation  in  Keble,  that  the  punishment  broke 
James  Altham's  heart,  one  of  the  Jury  in  the  case  of  ^rd  '. 
water."  (3  Keble,  805,  pi  11.)  It  is  needless  to  add  that 
verdicts  were  never  defended  in  this  country.  ( Warner 
Bobinson,  1  Boot,  194;  Oowperlhwaiie  vs.  Jones,  2  Dall. 
Donner  vs.  Palmer,  23  Cal.  40;  Miicketl  vs.  Ehle,  10  Wend. 
Boylon  vs.  Trumbull,  46  N.  H.  408.) 

The  "Quotibmt"  Vebmot  L.leoal.  Closely  allied  to  1 
objectionable  verdicts  is  the  "  quotient  "  verdict,  so  called 
the  fact  that  the  jurors  having  agreed  to  find  for  the  plai 
further  agree  that  their  verdict  shall  be  in  such  sum  as  is  a 
tained  by  each  juror  privately  marking  down  the  sum  of  m 
to  which  he  thinks  the  plaintiff  entitled,  the  total  of  these  i 
being  divided  by  twelve.  This  method  of  arriving  at  a  coi 
aion  is  most  common  in  actions  for  unliquidated  damages,  h 
sometimes  crops  out  in  criminal  cases,  where  the  jury  ha 
determine  the  duration  of  imprisonment  as  ponishn 
{Thompson  vs.  Commonwealth,  8  Gratt.  6S7;  Joyce  vs.  i 
7  Bait.  273;  Crabtree  vs.  Stale,  3  Sneed,  202;  LevereU  vs.  S 
3  Ter.  App.  213;  Hunter  vs.  Slate,  8  Tex.  App.  76;  DooU 
Stale,  28  Ind.  239;  Stale  vs.  Bransletler,  65  Mo.  149,) 
means  of  reaching  a  conclusion  is  exceedingly  common,  ai 
almost  universally  condemned.  The  ground  of  objection  ti 
jurors  binding  themselves  in  advance  to  the  amount  to  be  d 
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id  by  addition  and  diTision  bv  twelve  is,  that  Buch  an  a^ree- 
:  cuts  off  nil  deliberation  on  the  part  of  the  jurora,  aiid  places 
the  power  of  asingle  juror  to  malie  the  quotient  imreoabnably 
)  or  small  by  naming  a  sum  extravagantly  high  or  ridica- 
y  low.  (See,  tor  example,  Parham  vs.  Eamey,  6  Smed.  & 
5,  where  the  amounts  named  by  the  jurore  ranged  from 
■a  $10,000.) 

rr  ONLY  WHKN  Adopted  by  a  Peiviods  Aoekbmbnt.  The  ob- 
30s  just  mentioned  are  wholly  obyiated  where  the  compu- 
n  is  purely  informal,  for  the  purpose  of  ascertaining  the 
3  of  the  jury,  and  every  juror  feels  at  liberty  to  accept, 
t,  or  qualify  the  result  according  to  his  convictions.     Under 

circumstances,  the  jury  may  adopt  as  their  verdict  the 
t  quotient  found,  and  it  will  be  good.  {Qrinnell  vs.  Phillips, 
iss.  529;  Dana  vs.  Tucker,  4  Johns.  487;  SennettvB.  Baker, 
imph,  399;  Turner  tb.  Tuolumne  Co.,  25  Cal.  ^97;  Papineau 
ielgarde,  81  111.  61;  Barlon  yb  Holmes,  16  Iowa,  252;  Deppe 
'Jhicago.  elc.  It.  Co.,  38  Iowa;  592;  Kennedy  vs.  Kennedy, 
.  J.  L.  450.)  Hence  the  genei-al  rule  is,  that  a  "quotient" 
ict  is  illegal  only  when  the  jurors,  having  determined  upon 
mode  of  finding  their  verdicts,  further  agree,  before  the 
putation  is  made,  to  abide  by  the  contingent  result  at  all 
te,  without  reserring  to  themselves  the  liberty  of  dissenting. 
Uh  vB.   Chrrlham,  3  Caines,  57;  Dana  tb.    Tucker,  4  Johns. 

Bennell  vs  Baker,  1  Humph.  399;  Etledge  vs.  Ibdd,  1 
iph.  43;  Juhmon  vs.  Ptvry,  2  Humph.  569,  574;  Wilson  vs. 
yman,  5  Cal.  44;  Turner  tb.  Tuolumne  Co.  25  Cal.  397; 
e  vs.  McDonald,  7  Iowa,   90;  Schouler  vs.  Porter,  7  Iowa, 

Denton  vs.  Levrig,  15  Iowa,  301 ;  Barton  vs.  Holmes,  16  Iowa, 

Wright  vs.  lllinm  Tel.  Co.,  20  Iowa,  195;  Hendrickson  tb 
jsbury,  21  Iowa,  379;  FuUer  vs.  Chicago,  etc.,  R.  Co.,  31 
i,  211;  Hamilton  IB.  CUy  of  Des  Moines,  36  Iowa,  31;  Dorr 
•^ffnvo,  12  Pick.  521;  Parham  vs.  Harney,  6  Smed.  &  M.  66; 
ledy  vs.  Kennedy,  18  N.  J.  L.  450;  Sawyer  ■vb.  Hannibal,  etc. , 
o.,  37  Mo.  240;  Survey  va.  Rickett,  15  Johns.  87;  Mulockya. 
rence,  5  City  Hall  Eec.  84;  ConkKn  vs.  Bill,  2  How.  Pr.  6; 
les  vs.  Howard,  4  E.  I.  364;  Bandley -va.  Leigh,  8  Tes.  129; 
ley  VB.  ffotgale,  Brayton,  171;  Fowler  vs.   CoUon,  Burnett, 

B.  c.,1  Piiinev,331;  Chandler -vi.  Barker,  2  Har.  (Del.)  387; 
e  \%.  Slate,  7  Baxter,  273;  Crahtree  vs.  State,  9  Sneed,  302; 
Tett  VB.  Stale,  3  Tex.  App.  213;  Hunter  vb.  Stale,  8  Tex.  App. 
Illinois,  etc.,  R.  Co.  vs.  Able,  59  HI.  131;  Com.  vs.  Wright, 
ash.  46;  St.  Martin  vs.  Deenoyer,  1  Kinn.  156;  Dooley  vs. 
i,  28  Ind.  239.  Bui  see  Roberts  vs.  Failis,  1  Cow.  228;  Cow- 
iuiaUe  vs.  Jotiea,  2  Dall.  55;  Healh  vs.  Conway,  1  Bibb.  398; 
fr  vs.  Oeigar,  2  Teates,  522.) 

soTHEE  Statement  or  na  RviM.  It  is  often  said  that  if,  after 
computation  is  made,  the  joiy  all  agree  to  it,  the  verdict  is 
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good.  Tliia  statement  is  very  misleading,  because  it  nssi 
fliat  it  is  entirely  immateritil  whether  or  not  there  has 
B  previous  aoreement  to  be  bound  by  the  result  of  the  coi 
tation.  With  this  view  of  the  law  in  mind,  it  is  quite  na 
that  a  Court  or  coEUsel  should  throw  out  the  query  whethe 
assent  of  the  juiy  to  the  verdict,  as  shown  in  a  case  where 
are  polled,  would  not  relJcTe  the  verdict  of  all  pes 
ojectioQ.  (Dinloji  vs.  Ltnois,  15  Iowa,  301.)  Some  Courts 
to  answer  this  question  in  the  affirmative  (Pekin  vs.  Wiula 
lU.  66,  58:  WiUey  vs.  Bel/aal,  Gl  Me.  569).  while  the  i 
Kentucky  Court  of  Appeals  explicitly  did  so.  {Heafh  vs.  Con 
1  Bibb.  398.)  The  better  view  of  the  law  is  that  when  ju 
by  a  previous  agreement,  have  bound  themselves  to  acee] 
their  verdict  the  uncertain  result  of  a  computation  of  this  1 
any  aubseqiient  assent,  however  solemnly  given,  is  made  u 
a  moral  constraint  which  justly  vitiates  the  verdict. 

The  Ejcpedienct  op  sitch  Compctationb  Denikd  and  Defe; 
There  is  an  obvious  danger  that  when  jurors  make  an  info 
COmpQtatdon  of  the  character  we  have  noticed,  aonm  of  I 
number  may  understand  it  as  a  compact  to  abide  the  re 
whatever  it  may  be.  This  possibility  led  the  Supreme  Cou: 
Iowa  on  one  occasion  to  reprobate  the  innocent  practice  of  i 
ing  the  computation  by  way  of  experiment  only.  {Bamiltoi 
Dea  Moines  Valley  ^.  Co.,  30  Iowa,  31.)  In  the  languag 
Beck,  C.  J. ;  "  Though  the  plan  pursued  is  not  in  violatio 
law,  it  trenches  closely  thereon,  and,  if  followed,  would  a 
by  imperceptible  degrees  lead  to  the  very  method  condemuen 
our  decisions.  It  is  barely  on  the  safe  side.  Jurors  ougi 
avoid  such  dangerous  proximity  to  the  violation  of  law." 
36.)  But  the  contrary  is  most  ably  maintained  byThompsos 
in  a  criminal  case  {Thompsim  vs.  CommonvieaUh,  8  Gratt.  £ 
and  in  Dorr  vs.  Fenno,  12  Pick.  521,  the  Court  were  of  opii 
that  no  better  mode  of  coming  to  a  conclusion  could  be  adop 

Cases  within  the  Rule.  Of  course,  any  other  means  of  c 
putation  involving  the  previous  assent  of  the  jurors  to  be  bo 
oy  the  uncertain  result  is  equally  as  obnoxious  to  the  law  as 
producing  quotient  verdicts.  For  example,  where-  the  ; 
agreed  that  to  fix  the  amount  of  the  plaintiff's  damages,  ( 
juror  should  mark  a  sum,  and  that  half  of  the  aggregate  of 
oighest  and  lowest  sums  which  should  be  marked,  should 
taken  for  such  damages,  the  verdict  made  up  and  returned 
cording  to  this  agreement,  without  further  deliberation  was 
aside.  (Boynlon  vs.  Trumbull,  45  N.  H.  408.  See  also,  P* 
vs.  Barker,  3  Wheeler.  C.  C.  19.)  That  a  portion  only  of 
jurors  entered  into  an  agreement,  in  advance  of  the  computat 
to  be  bound  by  it,  or  that  a  portion  beheved  themselves 
bound,  has  been  held  eufficient  to  vitiate  the  verdiut.    (ij 
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TB.  McDonald,  7  la.  90;  Johnson  vs.  Hubbard,  22  Kan.  277.) 
Where  the  jurors  have  made  such  an  agreement,  it  seems  that 
this  vice  in  the  verdict  is  cured  if,  by  a  subsequent  agreement, 
they  alter  the  sum  found  as  a  quotient  and  return  this  as  their 
Terdict.  {Cheney  vs.  Holgate,  Brayton,  171;  Shobe  vs.  Bell,  1 
Rand.  39;  Thompson  vs.  Commonwealth,  8  Gratt.  637; 'i?ircMrd 
vs.  Booth,  4  Wis.  67.   But  contra,  see  Dunn  vs.  Hall,  8  Blackf .  32.) 

Tms  Misconduct  op  the  Jury,  how  Shown.     We    have    seen 
that  the  early  reports  show  many  instances  of  verdicts  annulled 
because  the  jury  had  resort  to  fortuitous  methods  in  finding  them. 
In  many  of  these  cases  it  is  not  clear  how  this  misconduct  of  the 
jury  was  made  apparent  to  the  Court.     Nothing  is  better  settled 
as  a  general  proposition  than  that  the  affidavits  of  jurors  are  not 
admissible  to  impeach  their  finding.     How,  then,  shall  the  Court 
know  of  their  misconduct,  when  a  gambling  verdict  has  been  re- 
turned?    Lord  Mansfield  was  confronted  with  this  difficulty  in 
Vasie  vs.  Delaval,  1  T.  R.  11.     While  conceding  the  alleged  mis- 
conduct of  the  jurors  to  be  a  very  high  misdemeanor,  he  refused 
to  hear  affidavits  of  certain  jurors  in  proof  of  the  fact.     "  In  every 
such  case,"  said  he,  **the  Court  must  derive  their  knowledge 
from  some  other  source;  such  as  from  some  person  having  seen 
the  transaction  through  a  window,  or  by  some  such  other  means." 
The   difficulty  of  obtaining  evidence   from    any    other  source 
prompted  the  counsel  in  a  later  case  {Owen  vs.  Warbuion,  1  Bos. 
a  Pul  (N.  R.)  326)  to  assail  the  authority  of  this  decision.     And 
this  was  done  with  some  force,  for  it  appeared  that  there  were 
precedents  in  existence  at  the  time  of  the  decision  in  Vasie  vs. 
Delaval,  not  brought  to  the  attention  of  the  Court  in  that  case, 
which  authorized  the  reception  of  affidavits  of  jurors  for  this 
purpose.     {Phillips  vs.  Fowler,  Barnes'   Notes,  441;   Parr    vs. 
Seams,  Id.  438;  Ayleti  vs.  Jewell,  2  W.  Bl.  1299.)    However,  the 
rule,  as   declared  in  the  later  case,  was    unshaken.     "It    is 
singular  indeed,"  said  Sir  James  Mansfield,  C.  J.,  "that  almost 
the  only  evidence  of  which  the  case  admits,  should  be  shut  out; 
but  considering  the  arts  which  might  be  used  if  a  contrary  rule 
were  to  prevail,  we  think  it  necessary  to  exclude  such  evidence. 
If  it  were  understood  to  be  the  law,  that  a  juryman  might  set  aside 
a  verdict  by  such  evidence,  it  might  sometimes  happen  that  h 
juryman,  being  a  friend  to  one  of  the  parties,  and  not  being 
able  to  bring  over  his  companions  to  his  opinion,  might  propose 
a  decision  by  lot,  with  a  view  afterwards  to  set  aside  the  verdict 
by  his  own   affidavit,  if  the  decision  should  be  against  him." 
{Owen  vs.  Warbuion,  1  Bos.  &  Pul.  (N.  R.)  326,  330.     See  also, 
Slraker  vs.  Oraham;4:  Mee.  &  W.  721;  s.  o.  7  Dowl.  P.  C.  223; 
Burgess  vs.  Langley,  5  Man.  &  Qr.  722.) 

The  rule,  as  settled  by  these  cases,  is  generally  adhered  to  in 
this  country.  {Dana  vs.  Tucker,  4  Johns.  487;  Wilson  vs.  Berry- 
man,  5  Cal.  44;  Turner  vs.  Tuolumne  Co.,  26  Cal.  397;  Dunn  vs. 
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HaU,  5  Blackf.  32;  DriLmmond  vs.  Leslie,  8  Blackf.  453;  Seal 
78.  Conway,  1  Bibb.  388;  Dorr  tb.  f^no,  12  Pick.  521;  5aioje 
VB.  Cannibal,  ete.,  £.  (7o.,  37  Mo.  240;  Cluggage  vs.  Stoan, 
Binn.  150;  Handley  vs.  Leij/fc,  8  Tex.  129;  Cheney  vs.  flbigaJi 
Brajton,  171;  S(.  Martin  vs.  Desnoyer,  1  Minn.  156;  i'leoRini 
vs.  flcard,  15  Art.  403;  Birchard  vs.  5oo(A,  4  Wis.  67;  Sosfof 
cte.,  S.  Co.  vs.  iJaTMi,  1  Gray,  83;  State  vs.  BranateUer,  65  Mc 
149.  The  afSdavit  of  one  not  of  the  jury  as  to  what  one  or  moi 
jurors  told  Mm  in  regard  to  tbe  mtumer  of  making  up  tbe  verdici 
IS  for  another  and  stronger  reaaon  inadmissible.  Prior  n 
Povxrs,  1  Keble,  811;  Ooodwin  vs.  Philips,  Lofft,  71;  Oioen  vi 
WttrbiUon,  1  Eos.  &  Pul.  (N.  E.)  326;  Straker  vs.  Graham, 
Mee.  &  W.  721;  Burgese  vs.  Langleff,  5  Man.  &  Gr.  722;  Drun 
mond  vs.  Leslie,  5  Blackf.  453;  Chandler  vs.  Barker,  4  Har 
(Del.)  387;  Mulock  vs.  Lawrence,  5  City  HaU  Eec.  84;  Birchar 
vs.  Booth,  i  Wis.  67;  Si.  Martins  vs.  Desnoyer,  1  Minn.  156 
The  contrary  has  been  declared  in  some  States.  (Smilh  r. 
Chedham,  3  Caines,  57;  OrinneU  vs.  Phillips,  1  Mass.  630;  .ToAi 
son  vs.  Hubbard,  22  Kan.  277;  EUedge  vs.  ?bdd,  1  Humph,  il 
Crabtree  vs.  fi'(a(e,  3'  Sneed,  302;  Joyce  vs.  State.  7  Baxter,  273 
The  early  decisionB  in  Nevf  York  and  MaasachuBetts  were  lab 
overruled  (Dana  vs.  Tucker,  4  Johns.  487;  Dorr  vs.  Fenno,  1 
Pick.  521;  Boston,  etc.,  B.  Co.  vs.  Dana,  1  Gray,  83);  but  tt 
Courts  of  Tennessee  and  Kansas  remain  out  of  the  line  with  tl 
other  authorities  upon  this  point.  The  a£5davit  of  the  Sheriff  ( 
constable  having  the  jury  in  charge,  is  admissible  to  show  th 
misconduct  in  finding  their  verdict  (Fry  vs.  Hordy,  Sir  T.  Jone 
83;  Burgess  vs.  Langley,  5  Man.  &,  Gr.  722,  725,  per  Cresswel 
5.;  Dana  vs.  Tucker,  4  Johns.  487;  WUson  vs.  Berryman,  6  Ca 
44;  Dunn  vs.  ffaU,  8  Blackf.  32;  Parham  vs.  Sanney,  6  Smei 
&  M.  55;  Kennedy  vs.  Kennedy,  18  N.  J.  L.  450;  Cheney  v 
Foigrate,  Brayton,  171;  Birchard  ya.  Booth,  i  Wis.  67;  Illinoi 
etc.,  S.  Co.  vs.  Able,  59  HI.  131),  but  this  may  be  contradicts 
by  affidavits  of  the  jurors  showing  that  their  proceedings  wei 
regular.  (Mellish  vs.  Arnold,  Bunbury,  51;  Dana  vs.  Tucker, 
Jonns.  487;  Wition  vs.  Berryman,  5  Cal.  44;  Papineau  v 
Belgarde,  81  HI.  61;  Kennedy  vs.  Kennedy,  18  N.  J.  L.  460 
The  mere  fact  Wbat  a  paper  is  found  in  the  jury  room  after  tl 
departure  of  the  jurors  upon  which  is  a  computation  consistin 
of  twelve  sums  added  together,  the  total  being  divided  1: 
twelve,  the  quotient  of  which  corresponds  exactly  to  the  sui 
rendered  in  the  verdict,  is  no  evidence  of  misconduct  a 
the  part  of  the  jury.  JVoii  constat  that  there  was  a  previoi 
agreement  to  be  bound  by  such  quotient.  (IMies  vs.  Bowan 
4  R.  I.  364;  LevereU  vs.  State,  3  Tei.  App.  213;  WUley  vs.  Bel/as 
61  Me.  569.)  The  affidavit  of  one  who  states  that  he  listened  f 
the  door  of  the  jury  room  to  violent  altercations  within;  that  b 
heard  a  proposid  made  b;  some  of  the  jury  to  draw  lots  as  t 
whether  the  verdict  should  be  for  the  plaintiff  or  defendant;  tiu 
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J  were  quiet  for  somo  time,  and  then  came  out  of  their  room 
ieliver  their  verdict,  after  which  he  was  told  by  certain  of 

jurorB  that  the  verdict  waa  determined  by  lot,  proves  noth- 
.  (OuiCTtvB.  »'a7-6i//o»,  IBoB.  &Pul.  (N.  K,)326.  See  also, 
ggage  vs.  Sioan,  4  Binn.  150.)     So  of  an  affidavit  of  one  of 

parties  made  merely  on  information  and  belief  that  the 
Dra  have  found  a  gambling  verdict,  with  no  statement  as  to 

firounds  of  such  information  and  belief.  (i*eiin  vs.  Win&el, 
111.  56;  Cuvunmgx  va.  Crawford,  88  111.  312.) 

low  CNDER  Statutes.  Decisions  are  found  based  upon  atat- 
s  admitting  aflylavits  of  jurors  upon  a  motion  for  a  new  trial 
certain  purposes.  Thus,  in  Arkansas  and  California  and 
:as,  it  may  be  shown  by  eucb  affidavits  that  the  verdict  waa 
leby  lot.'  {Finnv>i.  G oodwin, '2d  Aik.  109;  Donnerf a.  Palmer, 
Cal.  40;  Turner  vs.  Tuolumne  Co.,  25  Cal.  400;  Hunter  vs. 
!e,  8  Tes.  App.  T.'i.)  In  Cahfornia  it  is  held  that  auch  a 
>ute  being  in  derogation  of  the  common  law,  should  be  strictly 
strued.  Under  a  statutory  provision  authorizing  proof  of 
misconduct  of  the  jury  by  affidavits  of  jurors  when  iliey  have 
Dd  their  verdict  ' '  by  a  resort  to  the  determination  of  chance," 
Supreme  Court  of  this  State  hold  that  a  consent  to  find  a 
itient  verdict,  though  unlawful,  is  not  a  resort  to  the  deter- 
lation  of  chance  {Tiniier  vs.  Tuolumne  Co.,  25  Cal,  399;  Boyce 
California  Stage  '-o.,  25  Cal.  460);  but  the  reaaoning  on 
ch  this  conclusion  is  based  will  hardly  bear  examination, 
der  a  provision  of  the  Iowa  Code  authorizing  the  use  of  affida- 
i  of  jurors  in  relation  to  applications  for  new  trials,  the  Court 
no  power  to  compel  the  jurora  to  submit  to  an  examination 
ler  oath  upon  the  suggestion  of  the  attorney  of  a  defeated 
ty  that  they  have  found  a  gambling  verdict.  The  affidavits 
at  be  voluntary.  (Furshee  vs.  Abrams,  2  la.  571;  Manix  vs. 
loney,  7  la.  81;  Uuhle  vs.  McDonald,  7  la.  90;  Schanler  vs. 
■ler,  7  la.  482;  Barton  va.  Holme«,  16  la.  252;  Wright  va. 
now,  etc.,  Tel.  Co.,  20  la.  196;  Hendrickson  vs.  Kingsbury,  21 
379;  FuUer  va.  Chicago,  etc.,R.  Co.,  31  la.  211.)  In  Warner 
Bobinson,  1  Root,  194,  195,  the  Court  aacertained  this  mia- 
duct  by  inquiry  of  the  jurors.  Such  a  course  is  believed  to 
irregular.  1.  Because,  if  guilty  of  miaconduct  the  jurora 
e  violated  their  oaths,  which  they  ought  not  to  be  heard  to 
tge.  2.  Because  their  misconduct  renders  them  liable  to 
lishment.  If  the  Court  presumes  to  make  inquiries  upon  this 
nt,  the  jurors  should  be  cautioned  that  they  are  not  bound  to 
wer.  In  ComvwiiwraUh  va.  Wright,  1  Cush.  46,  it  was  held 
fllous  to  publish  of  one  in  his  capacity  as  a  juror,  that  he 
eed  with  another  juror  to  stake  the  decision  of  damages,  to 
given  in  a  cause  then  under  coneideration,  upon  a  game  of 
■ughta,  "  The  tendency  of  the  pubhcation,"  aaid  Forbes,  J., 
raa  to  degrade  the  prosecutor  in  the  eateem  and  opinion  of 
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the  world;  it  impeached  Ms  integrity  as  a  inror,  and  must, 
the  charge  which  it  contains  were  true,  make  him  an  object  of  d 
truet  and  contempt  among  men."  (Id.  62.)  When  the  inform&tii 
Bought  by  a  queBtion  will  have  this  effect,  it  ought  not  to 
asked  of  a  juror.  (Anon.  1  Salk.  153;  Ihrmera'  BanJc  vs.  Smi 
19  Johns.  115;  Hudson  t8.  State,  1  Black.  317;  SproiLce ve.  Con 
2  Va.  Cas.  375;  Burl  vs.  Panjand.  99  U.  S.  180;  Muiood  ' 
Weenis,  99  U.  S.  183). 

Edwih  G-.  Mebriah,  in  Gad.  Laa  Journal, 


Supreme  Court  of  California. 

Depabtxeht  No.  2. 

[FUed  April  21,  1882.] 

No.  8311. 

BBO  ADBIBB,  Bzbfondent,  vb.  TEBBETS  kt  al.  ,  Afpellut 

Appbu.— DiiiuiA — Qjsuaaui — Cbom-ComfiiUrt.  Aotion  brought  bj 
J.  Ooodcell,  Jr.,  m  gnoidian  of  one  Wm.  Broadribb,  apon  %  Dot<  ■ 
tnOTtgage.  The  ippekl  wu  "from  the  order  of  skid  Court  deny 
.  defendant '«motioD  (or  jadgment,  b;  defanlt,  iigauut  H.  QoodceU,  • 
gturdion  of  Wm.  Broadribb,  inione,  lor  the  sum  of  $137.11,  and  t 
■aid  Ooodcell  be  remoTed  from  the  position  of  goardian  aa  prajad 
defendant'e  oroaa-coinplaint."  Etid:  The  appeal  moat  bi.  i 
missed,  as  the  order  ia  not  within  those  ennnented  in  Seolion  9 
C.  C.  P. 

Appeal  from  Saperior  Court,  San  Bernardino  Comity. 

L.  G.  I'ibbeta,  for  appeUants. 

Parts  i&  Btaiaoe,  tor  respondent. 

By  tLeCoDKT: 

The  appeal  in  this  case  is  "from  the  order  of  said  Con 
(the  Superior  Court  of  San  Bernardino  Goonty)  deuyii 
defendant's  motion  for  jn^ment,  by  default,  against  I 
Goodcell,  Jr.,  gnardian  of  William  Broadribb,  insane,  f 
the  sum  of  1137.44,  and  that  said  Ooodcell  be  removed  fro 
the  position  of  guM-dian  as  prayed  in  defeadaat'e  cross-coi 
plaint." 

Section  963,  C.  C.  F.,  enumerates  the  cases  in  which  t 
appeal  may  be  taken  from  a  Superior  Court  to  the  Snpreo 
Court,  and  the  order  above  specified  is  not  embraced  in  b& 
enumeration. 

Appeal  dismissed. 


i 
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Department  >I0.  2. 

[FUed  May  9,  1882.  [ 

No.  8390. 

SAiJBOKN,  Petitionkb, 

vs. 
SUPERIOR  COUET,  etc.,  Rebpondeht. 

ICl'a     COUST  ^  JtlBIHDIOTTOII — DlllUND  —  Vu.ui  — Fbofibh    IK    CoH- 

TiioTkRSY— AdDimmuii  C1.1DBK.  Ad  nctioD  va8  commenoed  BgftiiiBt 
peliliouer  in  JasUce'e  Court  to  racover  dsmages  for  the  oonTersion  of 
perBonal  property,  kllfged  to  be  of  the  vajce  of  $250,  and  the  farther 
allegaliou  w&a  made  that  plaintiff  thrreia  had  Bostaiaed  damages  to 
the  amount  of  $50.  The  ptafer  of  the  oomplaint  ivaa  'for  $299 
damagen  uod  tot  coets."  Petitioner  objected  to  the  jariadiction  of 
the  Justice's  Coort;  objection  overmled,  and,  after  trial  had,  jadgment 
pasHpd  (or  plaintiff  tor  $299  damages  and  co«tB.  Stld,  the  Jaatice'B 
Court  had  jariadiclion.  The  "demand"  la  the  amount  for  which 
judgment  is  aaked,  viz.,  $299,  or  the  ad  damtium  olaUBe,  and  the 
'■lalue  of  the  pcoprrt;  in  controvetsy"  ia  $260.  Adopting  either 
criterioD  of  juiiadiction,  the  amoont  named  in  the  ad  damnum  clanaa 
or  the  value  of  thepropertj.  the  Jnaticc'B  GoartposHesBed  juriadiction. 

-WuTKE— JcDoMBHT— Pea»»k.  Petitioner  oontended  that  plaintiff  in 
the  action  did  not  waive  any  part  of  hie  claim,  which  amoonted  to 
$300.  But  held  he  did  not  waive  it  by  asking  for  jadgment  for  $299. 
Sncb  a  priiyer  for  Judgment  wse  intended  to  be  a  waiver  and  Bhonld 
be  so  construed. 

-SiTPCBtoR  CccTBT — AppUL-VoiD  Jdikiiiickt.  The  Superior  Ooart  haa 
jariBdictinn  over  an  appeal  from  a  void  judgment  of  a  Jaatioe'B  Cotirt. 

lumoN.  TIjc  application  herein  for  a  writ  of  prohibition  is  to  reatrain 
Ibe  Snperi'ir  Court  from  proceeding  to  try  a  oauae  or  to  take  any  step 
in  it.  The  canae  oame  to  the  Superior  Cuurt  on  appeal  by  petitioner 
herein  from  a  judgment  rendered  against  t>'m  in  a  JuBtice'a  Conrt. 
"The  application  ia  novel  and  aingular.  The  party  appeallDg  asks 
that  a  Coart  ihall  be  restrained  from  trying  the  appeal  which  he 
prosecutes.  The  Dovel  riofus  is  presented  of  a  party  invoking  by  hia 
oim  act  the  jurisdiction  of  a  Court,  and  then  denying  it  and  asking 
that  it  be  rcHtrained  from  exercising  it.  Bach  oontradictory  posilionB 
with  rtfervtice  to  the  same  matter,  sometimes  called  ■  blowing  hot  and 
cold,'  do  not  commend  petitioner's  application," 

The  appellee  would  have  the  right  to  have  the  appeal  detennioed  uid 
Sual  jnJgnifDt  entered  either  tor  or  against  him. 

pplication  for  writ  of  prohibition. 
'.  W.  Jxtn'jan,  for  petitiOnflT. 
HORSTON,  J.,  delivered  the  opinion  of  the  Court: 
his  is  an  applicatioD  for  a  writ  of  prohibition  made  on 
following  .stats  of  facts :    On  the  12th  of  September,  1881, 
[^ottrell    commenced   an  action  against  the   petitioner, 
mer  SanfortI,  in  a  Justice's  Court  of  Contra  Costa  Connty,. 
Bcover  diimiiges  for  the  conversion  of  personal  property, 
property  is  alleged  in  the  complaint  to  be  of  the  value 
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of  $250,  and  the  further  allegatioii  is  made  that  the  plai 
haa  sustained  damages  to  the  (imount  of  $50.  The  appli 
states  further  iu  Lis  petition  as  follows:  "And  ffit 
waiving  any  part  of  the  amount  so  claimed,  the  plai 
praved  judgment  for  the  sum  of  $299  damages  and  for  co 
in  this  action  defendant  demurred  and  objected  to  the  y 
diction  of  the  Court.  The  demurrer  was  overruled,  and 
S^"J*°  *  "^  *'"'**  subsequently  had  rendered  judgment  for  p 
tifl  for  $299  damages  and  for  costs.  The  petitioner  ther 
pealed  to  the  above  mentioned  Superior  Court  on  1 
questions  of  law  and  fact.  In  this  Court  the  same  objec 
was  made  by  petitioner,  which  was  overruled,  and  the  c 
was  afterwards  set  down  for  trial.  The  application  ig 
made  to  restrain  the  Superior  Court  from  proceeding  tc 
the  cause  or  to  take  any  steps  in  it. 
_  The  application  is  novel  and  singular.  The  party  api 
ing  asks  that  a  Court  shall  be  restrained  from  trying 
appeal  which  he  prosecutes.  The  novel  status  is  prese; 
of  a  party  invoking  by  his  own  act  the  jurisdiction  ■ 
Court,  and  then  denying  it  and  asking  that  it  be  restra 
from  exercising  it.  Such  contradictory  positions  ' 
reference  to  the  same  matter,  sometimes  called  "bio* 
hot  and  cold,"  do  not  commend  petitioner's  applioat 
(See  Broom  s  Leg.  Maxims,  *  169,}  It  seem.s  to  us  that 
appellee  would  have  a  right  to  have  the  appeal  determi 
and  final  judgment  entered  either  for  or  against  him. 
waiving  this,  we  see  nothing  in  the  objection.  It  seem 
us  clear  that  the  Justice's  Court  had  jurisdiction;  and  i 
did  not,  the  Superior  Court  certainly  had,  to  determine 
appeal.  If  the  judgment  of  the  Justice's  Court  was  void 
want  of  jurisdiction,  still  the  Superior  Court  had  iurisdic 
on  appeal. 

That  the  Justice's  Court  had  jurisdiction  appears  f 
,  n!j?^  ^^^  "^  *'^^  *^'"^»  o^  Civil  Procedure  (See  Act  of  A 
1,  1880,  Amendments  of  C.  C.  P.  for  1880,  35),  passec 
carry  out  the  provisions  of  Section  11  of  Article  VI  of 
Oonatitutiou.  This  statute  does  not  trench  upon  the  ju 
diction  of  the  Superior  Court  (See  Sec.  6  of  Art.  VI  of  Cons 
as  regards  the  amount  determinative  of  jurisdiction  of 
Courts  last  named.  The  demand  here  is  the  amount 
which  judgment  is  asked,  viz.,  $299,  or  thead  damnum  da 
(Solomon  vs.  Seese,  34  Cai.  33;  Maxfi^ld  vs.  Johnson  33 
545;  Skillman  vs.  Lochman,  213  Id.  198),  $250.  Adopt 
e;ther  cntenon  of  jurisdiction,  the  amount  named  ic  the 
rfawjiKwj  clause  or  the  value  of  the  property,  the  Justii 
Court  possessed  jurisdiction. 
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t  is  said  that  the  plaintiffs  did  not  vaive  any  part  of  his 
m,  which  amoonted  to  $3U0.  Bat  he  did  waive  it  by 
ing  judgment  for  $299.  Such  a  prayer  for  jadgmeDt  was 
nded  to  be  a  waiver  and  should  be  so  coDStmed. 
Ve  are  of  opinion  that  the  Justice's  Court  had  jurisdiction; 
whether  it  bad  jarisdiction  or  not,  the  Superior  Court 
jurisdiction  of  the  appeal,  and  it  follows  that  the  peti- 
ler  is  not  entitled  to  the  writ. 

he  application  is  therefore  denied,  and  it  is  so  ordered. 
fe  coQCDr:    Morrison,  C.  J.,  Sharpstein,  J. 


Depabtheht  No.  2. 


[Filed  May  12,  1882.] 

No.  10,733. 

Ex  PARTE  BALDWIN  dm  Habeas  Cobpds. 


-TupBisoNKKNT— SnviiiY  L&w.  F«titioner  was  couTioto  d 
•■aaox — keepiDfc  B  place  of  bnelneBS  open  on  SnndBj  for 

tit  transacting  bnHinesB — for  which  he  iraa  puniBhahle  by 
iiS  not  lew  than  $5  noi  more  than  $50.  The  judgment  at 
a!  the  Peace  waB  that  "  defendant  pa;  a  fine  of  $50,  or  b« 

*  *  *  tor  tlie  period  of  fifty  days,"  The  command 
S  «u  that  he  ta^e  petitioaor  and  impiison  him  ' '  outil 

aaid  fine,  not  exceeding  fifty  daye."  Stld,  the  jadgmeot 
I  lent  vas  void,  as  it  was  not  in  accordance  with  Section 

Code.     In  Each  cases  it  mnst  be  adjadged  that  defendant 

pi-cifying  the  amount,  and  in  case  the  fine  be  not  paid 
iod  specified  in  the  jadgment,  that  he,  defendant,  be  im- 
'.il  the  fine  is  satisfied,  in  the  pioportioB  of  one  day's  im- 
(or  eTery  dollar  of  the  fine;     "  That  the  defendant  pay  a 

iind  in  case  said  fine  be  not  paid  by  the day  of— 

<  adant  be  imprisoned  antil  the  fine  be  dalyeaUsfled,  in 
iin  ct  one  day's  imprisoiunent  tor  every  dollar  ol  the  fine, 

payment  of  such  portion  of  said  fine  aa  shsll  not  have 
(1  by  imprisonment  at  the  rate  above  prescribed,  that  the 
e  diaohMged  from  cnetody. 


the  JQBtil^e  I 
imprisoned 
to  the  Shm 
he  shall  pii} 

1445,  Feu  J 

within  a.]r-. 
prisoned  Ml 
prisonn,<-,u 
fine  of  $.>il, 
that  the  d,f. 
the  proporLi 
and  on  H\e 

defendiLul  h 


f.  M.  Lesser,  for  petitioner. 
roAii  C-  Hall,  contra. 

Chorston,  J.,  delivered  the  opinion  of  the  Court: 

Ji  this  case  the  petitioner,  A.  J.  Baldwin,  applies  to  be  re- 

sed  from  itnpiisonment  on  a  writ  of  habeas  corpus. 

Che  petitiouur  was  convicted  of  a  misdemeanor,  pnnisfi- 

e  by  Eue  only.     Jadgment  was  entered  against  him,  as 

pears  in  the  commitment,  as  follows : 


I 
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"Id  the  Jostifles'  Ooart  of  Branoiforte  Township,  in 
conn^  of  Santa  Gmz,  State  of  California: 

'"me  people  of  the  State  of  California,  to  the  Sheri£ 
the  county  of  Santa  Crnz,  feting: 

"Whereas,  A.  J.  Baldwin  has,  on  the  twenty-third  day 
December,  1881,  been  convicted  before  me,  L.  Curtu 
Justice  of  the  Peace  of  said  Santa  Cruz  County,  of  the  cri 
of  misdemeanor,  committed  in  said  Sfinta  Gmz  Connl?, 
or  about  the  fourth  day  of  September,  1881 : 

"  And  whereas,  upon  such  conviction  I  did  consider  ( 
adjudge  as  follows,  to  vit: 

"  'A  judgment  is  entered  agaiut  said  defendant  for 
sum  of  $50,  and  it  is  ordered,  adjudged,  and  decreed  t 
the  defendant  par  a  fine  of  fifty  doUars  or  be  imprisoned 
the  county  jail  of  said  county  for  the  period  of  fifty  days. 

"I,  L.  Curtis,  Justice  of  the  Peace  of  said  township  s 
oounty,  do  hereby  certify  that  the  foregoing  is  a  full,  true,  i 
correct  copy  of  the  judgment  now  of  record  in  my  office 
the  above  mentioned  action. 

"(Signed)  L.  Cdetis, 

"  Justice  of  the  Peace  in  and  for  said  coun^ 

"  And  whereas,  the  said  A.  J.  Baldwin,  although  request 
to  pay  said  fine,  has  not  paid  the  same. 

"  These  are  therefore  to  command  you,  the  said  Shei 
to  take  and  receive  the  said  A.  J.  Baldwin  into  you  custoi 
and  imprison  him  in  the  county  jail  of  said  Santa  Gi 
County  until  he  shall  pay  said  fine,  not  exceeding  fifty  da 

"Given  under  my  hand,  at  the  township  of  Branoifoi 
in  the  county  of  Santa  Gmz,  this  5tb  day  of  January,  18 

"  (Signed)  L.  Cdbtk, 

"  Justice  of  the  Peace  in  and  for  said  county.' 

It  appears  that  the  petitioner  was  convicted  of  keepinj 
place  of  business  open  on  Sunday  for  the  purpose  of  tnu 
acting  business  on  that  day.  On  this  conviction  he  « 
punishable  by  a  fine  not  less  than  five  nor  more  than  fi 
dollars. 

The  power  in  the  Justice  to  impose  imprisonment  on  a  ( 
fendant  convicted  as  the  defendant  is  was  dependent  on  I 
non-payment  of  the  fine.  Such  power  is  derivative,  and  : 
suits  as  a  consequence  upon  something  that  must  transp 
after  the  judgment  or  sentence  is  rendered,  viz,  the  non-pj 
ment  of  the  fine.  Sncli  power  is  derived  from  Secti 
1416  of  the  Penal  Code,  which  is  io  these  words: 

"A  judgment  that  a  defendant  pay  a  fine,  may  also  dir 
that  he  be  imprisoned  until  the  fine  be  satisfied,  in  the  p 
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rtion  of  one  day's  imprisonment  for  every  dollar  of  the 
le." 

The  preceding  section  prorideB  "  tfaat  when  the  defendant 
eads  gailtj,  or  is  convicted,  either  by  a  Conrt  or  by  a  jnry, 
e  Court  must  render  judgment  thereon  of  fine  or  imprison- 
mt,  or  botii,  as  the  case  may  be." 

We  are  of  opinion  that  the  judgment  of  the  Justice  to  war- 
Qt  imprisonmdnt  of  a  person  convicted  as  was  the  peti- 
mer,  must  be  given  and  rendered  in  accordance  with  the 
ovisions  of  Section  1146,  and  must  contain  the  elements 
Breiu  prescribed.  In  our  view  such  is  the  direction  of  this 
3tion  (which  relates  to  Justices'  Courts),  and  this  is  made 
larer  hy  the  requirements  of  the  preceding  section — li46. 
ith  sectioun  relate  to  the  entiy  of  judgments  and  direct 
lat  they  must  contain.  Therefore  it  must  be  adjudged 
tt  the  defendant  pay  a  fine  specifying  the  amount,  ana  in 
ie  the  fine  be  not  paid  within  a  period  specified  in  the 
igment,  that  he  (the  defendant)  be  imprisoned  until  the 
e  is  satisfied,  in  the  proportion  of  one  day's  imprisonment 
'  every  dollar  of  the  fine — as  in  the  case  before  us  the 
Igment  should  have  been,  "that  the  defendant  pay  a  fine 

fifty  dollars,  and  in  case  said  fine  be  not  paid  by  the 

Y  oi — -,  that  the  defendant  be  imprisoned  nntil  the 

e  be  duly  i^:itisfied,  in  the  proportion  of  one  day's  imprison- 
iut  for  every  dollar  of  the  fine,  and  on  the  payment  of  such 
rtion  of  .Siiiil  fine  as  shall  not  have  been  satisfied  by  im- 
sonmeut  at  the  rate  above  prescribed,  that  the  defendant 

discharged  from  custody." 

rhe  judgment  as  rendered  and  entered  was  beyond  the 
wer  vested  iu  the  Justice  to  render,  so  far  as  it  adjudged 
prisonment;  as  to  the  imprisonment  of  the  defendant  it  is 
.d,  and  affords  no  anthonty  to  any  officer  to  hold  him  in 
jtody.  (Ex  parte  Lange,  18  Wall.  KiS.)  As  the  judgment 
this  case  is  rendered,  the  officer  holding  Ihe  prisoner  in 
itody  could  not  release  him  even  if  he  had  suffered  im- 
sonment  for  forty-nine  days,  unless  the  defendant  paid 
I  whole  fine. 

rhe  judgment  in  Ex  parte  Kelly,  28  Cal.  414,  and  Ik  parte 
in  lan,  8  Pac.  0.  Law  Journal,  1113,  are  different  from 
I  judgment  in  this  case,  as  will  be  apparent  on  comparing 
im.     Ex  parte  EUis,  64  Cal.  204,  was  decided  on  a  section 

the  Penal  Code  (1205)   different  in   its  language  from 
ction  1446,  on  which  this  cauSe  turns, 
rhe  petitioner  is  hereby  ordered  to  be  set  at  liberty. 
We  concur :    Sharpstein,  J.,  Morrison,  C.  J, 
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Depabtment  No.  3.  • 


[FUed  April  20,  1882.] 

No.  8330. 

VAN  SLTKE  bt  al.,  Bespondentb, 

vs. 
MILLEB  ET  AL.,  Appellants. 

Afpbiii  DAMAaBB.  No  brief  or  'points  on  file,  no  error  appearing,  and  it 
appearing  that  the  appeal  was  taken  for  delay,  the  jadgment  will  be 
affirmed  with  damages. 

Appeal  from  Superior  Court,  San  BemardinoJCounty. 

Boyer  dc  OibsoUy  for  appellants.    • 
Paris  &  Ooodcdl,  for  respondents. 

By  the  Coubt: 

No  briefs  on  file — no  error  appearing — and  it  appearing  to 
the  Court  that  the  appeal  was  taken  for  delay,  the  judgment 
is  affirmed  with  fifiy  per  cent,  damages. 


Department  No.  1. 


[Filed  May  12,  1882.] 
No.  6936. 

SCHBEIBEB  et  al..  Appellants, 

vs. 

WHTTNET  ET  AL.,  Bespondents. 

PiucTiGB — New  Tbial—  Btateuent— Cebtificjltb — Appsaii.  The  statement 
on  motion  for  new  trial  must  be  signed  and  certified  by  the  Judge  of 
the  Oonrt  below,  as  required  by  Section  659,  Code  Oiyil  Procedure, 
else  it  will  be  disregarded  on  appeal. 

Appeal  from  Nineteenth  District  Court,  San  Francisco. 

George  Turner,  for  appellants. 

Oarber,  Thornton  and  jl%a2,  for  respondents. 

By  the  Court  : 

The  document  in  the  transcript,  purporting  to  be  a  state- 
ment  on  motion  for  new  trial,  is  not  signed  and  certified  by 
the  Judge  of  the  Court  below,  as  required  by  Sub.  4^  Sec 
669,  Code  Civil  Procedure,  and  must  be  disregarded. 

There  is  no  error  in  the  judgment  roll. 

Judgment  and  order  affirmed. 
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Depabthent  No.  1. 

[Filed  May  12, 1882.] 

No.  8241. 

TIBBETS,  Appellant,  V8.  BLAKE,  Respondeht. 

icncB — Judgment  on  thb  pLiiiiinos  — Motion  —  Vkhdici — Tbiu. — 
Aksweh.  After  veidict  in  (avoT  of  deteDdsnt,  and  judgment  IliereoD, 
plnintiff  moved  to  set  aside  the  jndgnient  and  for  jadgDientin  hia 
faTor  on  the  pleadings  for  flTe  hncdred  dollars — eipreaBly  wniTing  & 
molioD  for  a  neir  trial.  The  Conrt  denied  the  motion.  Stid,  the 
motion  wi'.h  ircEgnlar  and  waa  properly  denied.  Further,  if  made  at 
commpnfi  <i..  tit  of  the  trial  It  Bhould  bavB  been  denied,  beoanae  all 
the  matin. lI  i^vecments  of  the  complaint  were  denied  by  the  answer. 

EADixa  —  !NL'I~n^LE  — EioHWAi — EjitTridiHT  —  DiuiOKS.  Tieatiuf!  the 
compliiiut  Ub  i:oDtBiniiig  a  statement  of  a  canse  of  action  in  ejecbnent, 
the  objections  to  etidence  offered  by  plaintiff  i»  to  location  of  road, 
BQrvey,  CEtablisbment  of  Board  of  BnperriBors,  etc.,  Hfid,  properly 
BOBtained,  in  the  absence  of  eTidenoe  of  seizin  or  posaeaaiou  by 
plaintiff.  Bnt,  further  held,  the  complaint  showB  that  the  action  waa 
to  recover  ilamages  tor  a  public  nnisance  committed  by  obstracticg  a 
highway,  and  it  eontoins  no  ttTermentoI  facta  showing  special  damag» 
mch  as  woald  aatborize  a  prirate  person  to  maintain  the  action. 

Appeal  from  the  Superior  Conrt  of  San  Bernardino  Oonnty. 

Lulher  C.  Tibbeta,  for  appeUant. 
Harris  &  Allen,  for  respondent. 

By  the  Codrt  : 

After  verdict  in  favor  of  defendant,  and  judgment  thereon, 
aiutiff  moved  to  set  aside  the  judgment  and  for  indgment 

his  favor  on  the  pleadings  for  five  hundred  dollars — ex- 
eesly  -wtiiving  a  motion  for  nev  trial.  The  motion  was  ir- 
giilar  and  waa  properly  denied. 

But  even  if  the  like  motion  had  been  made  at  the  oom- 
encement  of  the  trial,  it  should  have  been  denied,  because 
i  the  material  averments  of  the  complaint  are  denied  by 
e  answer. 

If  disconnected  statements  of  facte  can  be  culled  from  the 
implaint  such  as  might  constitute  the  statement  of  a  canse 

action  in  ejedment,  the  objections  made  by  defendant  to 
■idence  offered  by  plaintifF  (as  the  same  are  set  forth  in  the 
11  of  exceptions)  were  properly  sustained,  in  the  absence 
evidence  of  seizure  or  possession  by  plaintiff  of  the 
remises  alleged  to  have  been  intruded  upon  by  defendant. 
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Bat  the  complaint  clearly  shows  that  the  action  is  brooglit 
to  recover  damages  for  a  public  nuisance  committed  bj  ob- 
structing a  highway.  The  complaint  contains  no  ayerment 
of  facts  showing  special  damage  such  as  would  authorize  a 
private  person  to  maintain  the  action. 

Judgment  and  order  affirmed,  with  twenty-five  per  oentom 
damages. 


In  Bank. 

[Piled  May  13,  1882.] 
No,  7098. 

SOTO  ET  AL.,  Bespondents, 

vs. 
IBVINE,  Appellant. 

E7BCT1IENT — FzMDiNO — ^New  Tbiai< — P08BE88ION.  In  ejeotmont  the  Court 
must  find  upon  the  issue  of  defendant's  possession  at  the  oommenoe- 
ment  of  tiie  action,  else  a  new  trial  will  be  awarded. 

Appeal  from  Twentieth  District  Court,  Monterey  County. 

Wdib  &  Wall,  for  appellant. 

Beemarif  Parker  and  Soto,  for  respondents. 

By  the  Coubt: 

In  this  cause,  which  is  ejectment,  issue  was  taken  on  the 
allegation  of  possession  by  defendant  of  the  premises  sued 
for,  when  the  action  was  commenced.  On  tnis  issue  theie 
was  no  finding  by  the  Court  below.  There  should  have  been 
a  finding  in  all  the  issues.  The  Court  should  have  found 
whether  defendant  was  possessed  of  the  parcel  of  land  sued 
for  or  not.  Evidential  facts  were  found  by  the  Court,  and 
not  the  ultimate  fact  of  possessed  or  not  possessed.  Theie 
being  no  finding  on  this  issue,  the  decision  of  the  Court 
below  was  against  law.  The  cause  for  this  reason  should  be 
retried. 

The  order  granting  a  new  trial  is  therefore  affirmed. 
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Supreme  Court  of  the  United  States. 

Ootobsr  Tbbh,  1881. 

No.  79. 

CALVIN  H.  HALE  et  al.,  PL*DmFP8  in  Ebsob, 

VB. 

DUNCAN  B.  FINCH. 

le  not  A  party  Ui  t,a  action,  nor  nntified  of  ita  pendency,  having  a 

ur  right  tu  control  the  defensB,  to  intfoduce  or  crou-eii    ' 

proawute  a  writ  of  error  from  the  jnd^nnent  therein,  i 

■■rtiia  liuisii:x.:f  in  %  b0  of  sale  conatnied  to  be  a  condition,  not  >  coTenuit. 

iither  EIprt-r^  i  jnls  of  covenant,  nor  anv  particular  iranla,  nor  an;  tpecial  form 
of  w(ir<lp.  ..'f  necessary  in  order  to  charge  a  party  with  covenant.  Sometimes 
worda  .f  ;  i  Dviio  and  condition,  or  even  recitali,  will  be  construed  into  words 
of  covoii;li  .1 .  fliich  being  the  appaient  intention  and  meaning  of  the  parties. 

FTenanC  will  ii.,i  jjiae  onleee  it  can  be  collected  from  the  whole  instrument  that 
there  w.v  :in  agreement,  or  promise,  or  engagement,  upon  the  put  of  the 
person  Br>ii),'ht  to  be  charged  for  the  performance  or  non-performance  of  lome 

In  error  to  the  SupTOme  Court  of  tha  Territory  of  W&shington. 


On  the  first  day  of  May,  1864,  the  Oregon  Steam  Navigation 
^mpaoj  thi:  M  engaged  in  the  transportation,  for  hire,  of  freight 
id  passe ii;;<i's  on  the  Colambia  river  and  its  tributaries,  pur- 
osed  a  Htt^amboat  called  the  New  World,  from  the  California 
earn  Na\-i^;^iLion  Company,  then  engaged  in  like  businese  upon 
e  riverB.  haya,  and  watera  of  the  State  of  California. 
The  terms  "f  the  sale  are  embodied  in  a  writton  agreement, 
3m  whirli  it  appears  that  the  consideration  was  sevens-five 
oiisaud  duUars,  and  the  covenant  and  agreement  of  the 
ndees,  not  only  that  they  would  not  ' '  run  or  employ,  or  suffer 

be  run  or  employed,  the  said  steamboat  New  World  upon  any 
the  routes  nf  travel  upon  the  rivers,  bays,  and  waters  of  the 
ate  of  Caiifnmia  for  the  period  of  ten  years  from  the  first  day 

]Uay,  1804," but  that  its  machinery  should  not  be"runor 
iployed  in  riirming  any  steamboat,  vessel,  or  craft  upon  any 
the  routes  uf  travel,  or  on  the  rivers,  bays,  or  waters  of  "  that 
ate  for  thiit  period.  The  Oregon  Steam  Navigation  Company, 
that  Bgrerment,  further  stipulated  that  in  case  of  any  breach 

the  coven:int  and  agreement,  they  wou].d  pay  the  California 
earn  Navi^'ntion  Company  the  sum  of  seventy-five  thousand 
liars  in  i^oll  coin  of  the  United  States  'as  actual  liquidated 
mages  '--Kuch  stipulation,  however,  not  to  have  the  effect  to 
event  the  li^tter  from  taking  other  remedy  by  injunction  or 
berwise,  as  they  might  be  advised. 
On  the  18th  of  Februaiy,  1867,  the  Oregon  Steam  Navigation 
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Company  sold  the  New  World,  to  Henry  Winsor,  Clanrick 
Crosby,  N.  Crosby,  Jr. ,  and  Calvin  H.  Hale,  executing  to  Winsor 
a  bill  of  sale,  which  stated  the  consideration  to  be  $75,000. 
That  instrument,  after  setting  out  the  covenant  of  the  vendors 
to  warrant  and  defend  the  steamboat  and  all  its  appurtenances 
against  all  persons  whomsoever,  recited  that '  it  was  understood 
and  agreed  *  that  the  sale  was  '  upon  the  express  condition '  that 
the  steamboat  should  not  run,  nor  its  machinery  be  used  in  run- 
ning, any  other  steamboat,  vessel,  or  craft  within  ten  years 
from  first  day  of  May,  1867,  on  any  of  the  routes  of  travel  on 
the  rivers,  bays,  or  waters  of  the  State  of  California,  or  on  the 
Columbia  river  and  its  tributaries. 

At  the  time  of  the  making  of  that  bill  of  sale  Winsor  and  his 
associates,  with  L.  D.  Howe  and  A.  B.  Elder  as  their  sureties, 
executed  an  additional  writing,  similar  in  all  respects  to  that 
before  mentioned  as  having  been  executed  by  the  Oregon  Steam 
Navigation  Company  on  the  1st  of  May,  1864,  except  that 
Winsor  and  his  associates,  in  the  paper  by  them  signed,  cove- 
nanted and  agreed  that  the  New  World  should  not,  for  the 
period  of  ten  years  from  May  1st,  1867,  be  run,  or  suffered  to  be 
run  or  employed,  nor  its  machinery  used  in  any  other  steamboat, 
on  the  rivers,  bays,  or  waters  of  the  State  of  California,  or  on 
the  Columbia  river  and  its  tributaries. 

On  the  fifth  of  March,  1867,  Winsor  executed  to  Hale  a  bill  of 
sale  of  the  New  World,  reciting  a  consideration  of  $75,000,  and 
by  the  terms  of  which,  the  former  for  himself,  his  heirs,  exe- 
cutors, and  administrators,  promised,  covenanted,  and  agreed 
to  and  vdth  Hale,  to  warrant  and  defend  the  title  to  the  steam- 
boat, her  boilers,  engines,  machinery,  tackle,  apparel,  etc. 

On  the  23d  of  November,  1867,  Hale  executed  to  Finch,  the 
defendant  in  error,  a  bill  of  sale,  reciting  a  consideration  of 
$50,000,  and  containing,  among  others,  the  follovnng  clauses: 

**  And  I,  tiie  said  Calvin  H.  Hale,  have,  and  by  these  presents 
do  promise,  covenant,  and  agree,  for  myself,  my  heirs,  executois, 
administrators,  to  and  with  the  said  Duncan  B.  Finch,  his  heirs, 
executors,  administrators,  and  assigns,  to  warrant  and  defend 
the  whole  of  said  steamboat  New  World,  her  engines,  boilers, 
machinery,  and  all  the  other  before  mentioned  appurtenances, 
against  all  and  evexy  person  and  persons  whomsoever. 

*'  And  it  is  understood  and  agreed  that  this  sale  is  upon  this 
express  condition,  that  said  steamboat  or  vessel  is  not  within  ten 
years  from  the  first  day  of  May,  1867,  to  be  jun  upon  any  of  the 
routes  of  travel  on  the  rivers,  bays,  or  waters  of  the  State  of 
California,  or  the  Columbia  river  or  its  tributaries,  and  that 
during  the  same  period  last  aforesaid  the  machinery  of  the  said 
steamboat  shall  not  be  run,  or  be  employed  in  running,  any 
steamboat  or  vessel  or  craft  upon  any  of  the  routes  of  travel  on 
the  rivers,  bays,  or  waters  of  the  State  of  California,  or  the 
Columbia  river  and  its  tributaries." 
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At  the  Bame  time  a  separate  written  agreement  was  entered 
ito  between  Fiuohand  Hale,  from  which  it  appears'that  the 
irmer,  in  terms,  covenanted  and  agreed  to  do  various  thiugB 
hich  have  no  connection  with  this  case  and  need  not,  therefore, 
e  here  spccilied.  It  is  only  important  to  observe,  as  to  that 
^parate  agreement,  that  it  did  not  embrace  any  covenant  or 
jreement  wliatevc^r  on  the  part  of  Finch  against  the  use  of  the 
«amboot  New  World,  or  of  its  machinery,  upon  the  waters  of 
ahfornia  or  upon  the  Columbia  river  or  ite  tributaries. 

The  present  action  was  brought  against  Finch  by  Hale  and 
lose  associated  with  him  in  the  purchase  from  the  Oi-egon  Steam 
iavigation  Company, 

The  complaint  tivers:  That  in  all  of  said  transactions  Winsor, 
efendanl,  knew,  represented  his  co-plaintiffs  as  well  as  himself; 
lat  defendant,  in  violation  of  his  promise  and  agreement,  made 
t  the  time  he  purchased  the  steamboat,  caused,  suffered,  and 
ermitted  the  same  to  be  taken  to  San  Francisco,  on  or  about 
lie  1st  day  of  October,  1868,  and  from  that  date  up  to  May  1st, 
874,  caused,  gufiVied,  and  permitted  it  to  be  run  upon  the 
outes  of  travel  on  the  rivers,  bays,  and  waters  of  California;  that 
n  October  5th,  1^69,  the  Oregon  Steam  Navigation  Company 
ued  the  plaintffs  and  their  sureties,' Howe  and  Elder,  to  recover 
he  sum  of  $75,000,  fixed  as  liquidated  damages  for  the  breach 
f  the  covenants  and  agreements  contained  in  the  within 
aemorandum  of  February  18th,  1867 — the  ground  of  said  action 
■etng  tbat  the  defendants  therein  bad  run  the  steamboat  New 
Vorld,  or  suffered  and  permitted  it  to  be  run,  on  the  rivers, 
lays,  and  waterH  of  Caluomia,  after  November  Ist,  1868,  and 
irior  to  May  Ifit.  1874,  which  acts,  it  is  averred,  are  the  same 
low  complained  of  as  constituting  a  breach  of  the  defendant's 
Jleged  agreement  of  November  23d,  1867  (20  WaU.  64);  and 
hat  in  said  action,  the  Oregon  Steam  Navigation  Company  re- 
overed  a  judgment  against  the  present  plaintiffs  for  $75,000, 
vbich  sum,  with  $4,000  expended  in  defending  the  suit,  they 
lad  been  compelled  to  pay. 

Judgment  is  now  asked  against  Finch  for  $79,000  in  damages, 
or  the  violation  of  his  alleged  agreement  and  promise. 

The  answer  puts  in  issue  all  the  material  allegations  of  the 
iomplaint,  except  the  fact  that  the  steamboat,  subsequent  to  the 
purchase  by  Finch,  was  used  upon  the  waters  of  tiie  State  of 
Jalifomia  during  the  period  charged. 

The  defendant,  in  addition,  pleads:  1.  That  the  alleged 
agreement  was  void  ander  the  statute  of  frauds  and  perjuries  of 
the  Territory',  in  that  it  was  not,  and  is  not,  to  be  performed  In 
one  year  from  the  making  thereof,  and  was  not,  nor  was  any 
note  or  memorandum  thereof,  in  writing,  signed  by  defendant, 
according  to  the  provision  of  the  statute.  2.  That  the  steam- 
boat was  taken  lo  California,  and  run  upon  the  waters  and  bays 
of  that  State,  by  the  leave  and  license  of  the  plaintiff,  given  to 
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the  defendant  on  the  first  day  of  July,  1868.  3.  That  the  action 
is  barred  by  the  limitations  of  three  and  six  years,  prescribed  by 
the  statute  of  the  Territory. 

There  was  a  verdict  for  the  defendant,  in  obedience  to  a  per- 
emptory instruction  by  the  Court,  and  the  judgment  rendered 
thereon  was  affirmed  by  the  Supreme  Court  of  tiie  Territory. 
From  that  judgment  of  affirmance  this  writ  of  error  is  prose- 
cuted. 

Mr.  Justice  Habian,  after  stating  the  facts,  delivered  the 
opinion  of  the  Court: 

Upon  the  filing  in  the  Supreme  Court  of  the  Terntoiy,  of  the 
judgment  and  mandate  of  this  Court,  in  Oregon  Steam  Narnga- 
/ton  Co.  vs.  Winsor,  20  Wall.  64,  that  cause  was  remitted  to  the 
Court  of  original  jurisdiction,  for  further  proceedings  according 
to  law.  The  defendants  therein  obtained  leave  to  withdraw,  and 
did  withdraw,  their  answers.  Judgment  by  default  was  thereupon 
entered  against  them  for  the  sum  of  |75,(K)0,  the  amount  fixed  as 
actual  liquidated  damages,  with  interest  and  costs.  Satisfaction 
thereof  was  entered  at  the  same  term  of  the  Court.  That  judgment, 
it  is  contended  by  the  present  defendant,  was  obtained  by  collu- 
sion between  the  parties  to  that  action.  It  is  further  claimed  thai 
it  has  never,  in  fact,  been  satisfied.  Whether  these  charges  are 
true,  we  need  not  here  inquire.  And  it  is  scarcely  necessary  to 
say  that  that  judgment  is  not  conclusive  of  the  rights  of  the 
present  defendant.  He  was  not  a  party  to  that  action,  or 
notified  of  its  pendency.  He  had  no  opportunity  or  right,  in 
that  case,  to  controvert  the  claim  of  the  Oregon  Steam  Navigation 
Company,  to  control  the  defense,  to  introduce  or  cross-examine 
witnesses,  or  to  prosecute  a  writ  of  error  to  the  judgment. 
{Railroad  Go.  vs.  Nai.  Bank,  102  U.  S.  211.)  Besides,  that  case 
was  founded  upon  the  written  covenant  and  agreement  ot  Winsor 
and  his  associates  with  the  Oregon  Steam  Navigation  Company, 
while  the  liability  of  Finch  to  the  plaintiffs  in  this  action  de- 
pends altogether  upon  the  construction  which  may  be  given  to 
the  bill  of  sale  executed  to  him  by  Hale.  If  the  record  of  the 
case  of  the  Oregon  Steam  Navigaiion  Co.  vs.  Winsor ,  etc.,  is 
competent  evidence  in  this  action,  for  any  purpose,  it  can  only 
be  to  show  the  amount  of  damages  which  Winsor  and  his 
associates  have  sustained,  by  reason  of  the  New  World  being 
run  on  the  waters  of  California,  after  Finch  became  owner. 

But  the  liability  of  those  parties  for  such  damages  arose  oat 
of  the  covenant  'and  agreement  which  they  made  with  the 
Oregon  Steam  Navigation  Company.  With  that  transaction, 
however,  Finch  had  no  connection,  and  unless  he  made  a  similar 
covenant  and  agreement  with  those  from  whom  he  purchased— 
thereby  becoming  interested  in  keeping  the  covenant  and  agree- 
ment made  with  that  company  by  Winsor  and  his  associates— 
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cannot  be  affected  by  the  judgment  obtained  against  the 

:ter. 

This  brings  us  to  the  main  contention  on  behalf  of  plaintiffs 
error,  viz.,  that  the  language  of  the  bill  of  Bale  from  Hale  to 
nch,  if  interprett^d  in  the  light  of  all  the  circumstance b attend- 
g  its  execution,  imports  a  covenant  upon  the  part  of  the  latter, 
at  he  would  not  ixae  or  permit  the  use  by  others,  of  the  steam- 
lat  or  its  machinery,  within  a  prescribed  period,  either  upon 
e  waters,  rivers,  and  baye  of  GaJifomia,  or  upon  the  Columbia 
'er  and  its  tribut.ivries.  If,  however,  the  language,  properly 
terpreted,  imports  only  a  condition,  for  breach  of  which  the 
ndor  had  no  remeilj  oUier  than  by  suit  to  recover  the  property 
Id,  then  it  is,  as  indeed  it  must  be,  conceded  that  the  judgment 
:low  was  right. 
We  are  of  opinion  that  the  latter  construction  is  the  proper 

If  wc  look  both  at  tbe  circumstances  preceding,  and  at  those 
imediately  attemliiig  the  purchase  by  Finch;  and  if  we  even 
ipute  to  Lim  full  knowledge  of  everything  that  occurred,  as 
eU  when  the  Oregon  Steam  Navigation  Company  made  its 
iginal  purchase,  iis  when  it  subsequently  sold  it  to  Winsor 
id  bis  associates — all  which  counsel  for  plaintiffs  contends  we 
■e  bound,  by  the  settled  rules  of  law,  to  do— what.do  we  find? 
Tbe  written  memorandum  between  that  company  and  the 
Biifomia  Steam  Navigation  Company,  in  words  aptly  chosen, 
lows,  as  we  have  Keen,  an  express  covenant  and  agreement, 
pon  the  part  of  the  former,  that  the  New  World,  nor  its 
lachineiy,  shall  be  used  on  the  waters  of  California  within  tea 
sars  from  May  1,  IS64,  and,  also,  to  pay  a  certain  sum,  as 
;tual  liquidated  damages,  for  any  breach  of  such  covenant  and 
^cement.  The  bill  of  sale  from  the  Oregon  Steam  Navigation 
ompany  to  Winsor  and  his  associates  did  not  contain  any 
ords  of  covenaat  or  agreement.  But  that  company,  in  view  of 
8  eiprcHS  covenants  to  tbe  California  Steam  Navigation  Com- 
any.  took  care  to  exact  from  its  vendees  a  separate  written 
bligation,  in  which  tbe  latter,  in  express  terms,  covenanted  and 
greed  with  that  company,  in  like  manner  as  the  latter  bad 
Dvenouted  and  agreed  witJi  the  California  Steam  Navigation 
lompany.  The  next  writing  executed  was  the  bill  of  sale  from 
Vinsor  to  Hale.  That  instrument  shows  nothing  more  than  a 
ovenant  to  warrant  the  title  to  the  steamboat.  It  makes  no 
eference,  in  any  form,  to  any  waters  from  which  the  steamboat 
hotild  be  excluded.  Then  comes  the  bill  of  sale  executed  by 
lale  to  Finch.  Its  m.aterial  portions  are  the  same  in  substance, 
ind,  in  language,  idraost  identical  with  the  bill  of  sale  given  by 
he  Oregon  Steam  Navigation  Company  to  Winsor.  Each  con- 
aina  a  covenant  and  agreement,  upon  the  part  of  the  vendor, 
uuply  to  warrant  and  defend  the  title  to  the  steamboat,  its 
nachinery,    etc.,   against  all   persons   whomsoever.     But  each 


438  The  Pacifio  Coast  Law  Jottbmal. 

recites,  let  it  be  observed,  only  an  agreement  that  the  sale  is 
upon  the  express  condilion  that  it  shall  not  be  used  or  employed 
upon  those  waters.  Upon  the  sale  by  the  Oregon  Steam  Navi- 
gation Company  to  Winsor  and  his  associates,  the  former,  as  we 
have  seen,  was  careful  to  take  the  separate  obligation  of  the 
latter,  with  surety,  containing  covenants  and  agreements, 
described  in  such  terms  as  to  show  that  the  draughtsman,  as 
well  as  all  parties,  knew  the  difference  between  a  covenant  and 
a  condition.  The  same  criticism  may  be  made  in  reference  to 
the  separate  writing  signed  by  Finch  and  Hale,  at  the  time  of 
the  execution  by  i£e  latter  of  the  bill  of  sale  to  the  former. 
The  latter  writing  shows,  it  is  true,  several  covenants  and  agree- 
ments upon  the  part  of  Finch,  but  no  covenant  or  agreement  in 
reference  to  the  use  of  the  boat,  such  as  is  found  in  the  writings 
which  passed  between  the  California  Steam  Navigation  and  the 
Oregon  Steam  Navigation,  or  such  as  are  contained  in  the 
separate  agreement  between  the  latter  and  Winsor  and  his 
associates. 

If,  therefore,  we  suppose  (which  we  could  not  do  without 
discrediting  some  of  the  testimony)  that  Finch,  at  the  time  of 
his  purchase,  had  knowledge  of  all  the  papers  executed  upon 
prior  sales  of  the  New  World,  the  absence,  as  well  from  the1[>iU 
of  sale  accepted  by  him,  as  from  the  written  agreement  of  the 
same  date,  signed  by  him  and  Hale,  of  any  covenant  or  agreemeni 
that  he  would  not  use  that  vessel,  or  permit  it  to  be  used,  on 
the  prohibited  waters  within  the  period*  described,  quite  con- 
clusively shows  that  he  never  intended  to  assume  the  personal 
responsibility  which  would  result  from  such  a  covenant. 

It  thus  appears  that  the  circumstances,  separately  considered, 
militate  against  the  construction  for  which  plaintiff  contends. 

But  if  we  admit  all  consideration  of  the  circumstance  under 
which  the  bill  of  sale  from  Hale  to  Finch  was  executed,  and  look 
solely  at  the  language  employed  in  that  instrument,  there  seems 
to  be  no  ground  upon  which  ihe  claim  of  plaintiff  can  stand. 
The  words  are  precise  and  unambiguous.  No  room  is  left  for 
construction.  It  is  undoubtedly  true,  as  argued  by  counsel, 
that  neither  express  words  of  covenant,  nor  any  particular 
technical  words,  nor  any  special  form  of  words,  are  necessary  in 
order  to  charge  a  party  with  covenant.  (1  Boll.  Abridg.  518; 
I  Burr.  290;  1  Yesey,  616:  Sheppard's  Touchstone,  161,  162; 
Courtney  vs.  Taylor,  7  Scott.  N.  R.  766;  2  Parsons*  Contracts, 
610.)  *'  The  law,"  says  Bacon,  '*  does  not  seem  to  have  appro- 
priated any  set  form  of  words  which  are  absolutely  necessary  to 
be  made  use  of  in  creating  a  covenant."  (Bacon's  Abridgment, 
Covenant,  A.)  So  in  Sheppard's  Touchstone,  161-2,  it  is  said: 
'*  There  need  not  be  any  formal  words,  as  '  covenant,'  'promise,' 
and  the  like,  to  make  a  covenant  on  which  to  ground  an  action 
of  covenant,  for  a  covenant  may  be  had  by  any  other  words; 
and  upon  any  part  of  an  agreement  in  writing,  in  whatsoever 


The  Pacifio  Coast  Law  Jodbmai.. 


rda  it  be  set  down,  for  anytliiiig  to  be  or  not  to  be  doQe,  the 
■ty  to  or  with  whom  the  promise  or  agreement  is  mode  may 
'6  his  action  up^n  the  breach  of  the  agreement."  "  Some- 
les,"  eaya  Mr.  Parsona,  ''  words  of  proviso  and  condition  will 

construed  into  words  of  covenant  when  such  is  the  apparent 
mtion  and  meaning'  of  the  parties."  (2  Parsons'  Contr. 
1-11 . )  There  are  also  cases  in  the  books  in  which  it  has  been 
d  that  even  a  recite  in  a  deed  may  amount  to  a  covenant. 
TTfl^vs.   Hddikh,  5  C.  B.  N.  S.  852;  Great  Northern  R.  W. 

vs.  HarrU^on,  12  C.  B.  609;  Severn  vs.  Clark,  1  Leon,  122.) 
i  there  are  caae.4  in  which  the  instrument  to  be  construed 
1  held  to  contain  both  a  condition  and  a  covenant;  as,  "  if  a 
a  by  indenture  letteth  lands  for  years,  provided  always,  and 
B  covenanted  and  agreed,  between  the  said  parties,  Uiat  the 
lee  should  not  alien."  It  was  adjudged  that  this  was  "a 
dition  by  force  of  the  proviso,  and  a  covenant  by  force  of  the 
er  words."     (Coke  Litt.,  203  b.) 

tut  according  to  the  authorities,  including  some  of  those 
ve  cited,  and  from  the  reason  and  sense  of  the  thing,  a  cov- 
nt  will  not  arise  unless  it  can  be  collected  from  the  whole 
.rument  that  there  was  an  agreement,  or  promise,  or  engage- 
it,  upon  the  part  of  the  person  sought  to  be  charged,  for  Uie 
Eormance  or  no n- performance  of  some  act.  Comyns,  in  his 
■est  {Covetianl,  A  2),  says  that  "  any  words  in  a  deed  which 
w  an  agreement  to  do  a  thing,  make  a  covenant."  "  But," 
i  the  same  author,  "  where  words  do  not  amount  to  an  agree- 
it,  covenant  docs  not  lie;  as,  if  they  are  merely  conditional 
defeat  the  estate;  as,  a  lease,  provided  and  upon  condition 
i  the  lessee  collect  and  pay  the  rents  of  his  other  houses." 
myns'Dig. ,  Covenant,  A  3.)  The  language  last  quoted  is 
tid  also  in  Piatt's  IVeatise  on  the  Law  of  Covenants.  {Law 
rary,  vol  3,  p.  17.)  It  there  appears  in  connection  wiUi  his 
irence  to  the  case  where  A.  leased  to  B.  for  years,  on  con- 
on  that  he  should  acquit  the  lessor  of  ordinary  and  estraorfli- 
Y  charges,  and  should  keep  and  leave  the  houses  at  the  end  of 

term  in  as  good  plight  as  he  found  them.     In  such  case, 

author  remarks,  the  leasee  was  held  liable  to  an  action  for 
tting  to  leave  the  houses  in  good  plight,  "  for  here  an  agree- 
it  was  implied." 

pplying  these  doctrines  to  the  case  now  before  us,  its  solution 
ot  difficult.  Without  stopping  to  consider  whether  a  cove- 
t  upon  the  part  of  Finch  could  arise  out  of  a  bill  of  sale 
ch  he  did  not  sign,  but  merely  accepted  from  his  vendor 
itt  on  Covenants,  Chapter  I),  it  is  sufficient  to  say  that  that 
rument  contains  no  agreement  or  engagement  or  promise  by 
I  that  he  would  or  would  not  do  anything.  There  is,  in 
as,  a  covenant  by  Hale  to  Pinch  to  defend  the  title  to  the 
t  and  its  machinery  against  all  persons  whomsoever.  This  ia 
mediately  followed  by  language  implying  an  agreement,  not 
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that  Finch  would  not  use,  or  permit  others  to  use,  the  boat  and 
its  machinery  upon  the  prohibited  waters  within  the  period  limited, 
but  only  an  agreement  that  the  sale  was  upon  the  express  condition 
that  neither  the  boat  nor  its  machinery  should  be  so  used.    It  is 
the  case  of  a  bare,  naked  condition,  unaccompanied  by  words 
implying  an  agreement,  engagement,  or  promise  by  the  yendee 
that  he  would  personally  perform,  or  become  personally  respon- 
sible for  the  performance  of,  the  express  condition  upon  which 
the  sale  was  made.    The  vendee  took  the  property  subject  to 
the  right  which  the  law  reserved  to  the  vendor,  of  recovering  it 
upon  breach  of  the  condition  prescribed.     The  vendee  was  will- 
ing, as  the  words  in  the  natural  and  ordinary  sense  indicate,  to 
risk  the  loss  of  the  steamboat  when  such  breach  occurred,  but 
not  to  incur  the  personal  liability  which  would  attach  to  a  cove- 
nant or  agreement  upon  his  part  that  he  would  not  use,  and  should 
not  permit  others  to  use,  Uie  boat  or  its  machinery  upon  the 
waters  and  within  the  period  named.     If  this  be  not  so,  then 
every  condition  in  a  deed  or  other  instrument,  however  bald  that 
instrument  might  be  of  language  implying  an  agreement,  could 
be  turned,  by  mere  construction  and  against  the  apparent  inten- 
tion of  the  parties,  into  a  covenant  or  agreement  involving  per- 
sonal responsibility.     The  vendor  having  expressly,  and   the 
vendee  impliedly,  agreed  that  the  sale  was  upon  an  express  con- 
dition— stated  in  such  form  as  to  preclude  the  idea  of  personal 
responsibility  upon  the  part  of  the  vendee — ^we  should  give  effect 
to  their  intention,  thus  distinctly  declared. 

This  conclusion  disposes  of  me  case,  and  relieves  us  of  the 
necessity  of  considering  other  questions  of  an  interesting  nature 
which  counsel  have  discussed. 

Judgment  affirmed. 


OoTOBEB  Tebm,  1881. 


FREDERICK  HOPT,  Plaintifp  in  Ebbob, 

vs. 

THE  PEOPLE  OF  THE  TERRITORY  OF  UTAH. 

Under  a  statute  establishing  degrees  of  the  crime  of  mnrder,  and  proTidiBg 
that  wilful,  deliberate,  malicious,  and  premeditated  killing  snail  be  murder 
in  the  first  degree,  evidence  that  the  accused  was  intoxicated  at  the  time  of 
the  killing  is  competent  for  the  ooz&ideration  of  the  jury  upon  the  auestkn 
whether  he  was  in  such  a  condition  of  mind  as  to  be  capable  of  deiibeiata 
premeditation. 

Under  a  statute  which  requires  the  instructions  of  the  Judge  to  the  jury  to  be 
reduced  to  writing  before  they  are  given,  and  provides  tnat  they  soau  form 
part  of  the  record  and  be  subjects  of  appeal,  it  is  error  to  give  an  inatructioii 
not  reduced  to  writing  otherwise  than  oy  a  reference  to  a  oertsln  page  of  a 
law  magazine. 

Error  to  the  Supreme  Court  of  the  Territory  of  Utah. 
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J.  Q.  Sutherland,  for  plaintiff  in  error. 

S.  F.  Philips,  Solieilor-Oeneral,  for  defeodaDt  in  error. 

Mr.  Justice  Ukat  delivered  the  opinion  of  lie  Court: 
The  plointifi'  in  error  was  indicted,  convicted,  and  sentenced 
r  the  crime  of  murder  in  the  first  degree  in  the  DiBtrict  Court 
the  Third  Judicial  District  of  the  Territory  of  Utah,  and  pre- 
uted  a  bill  of  exceptions,  which  was  allowed  by  the  presiding 
idge,  and  from  his  judgment  and  sentence  appealed  to  the 
iprenie  Court  of  the  Territory;  and  that  Court  haTing  affirmed 
e  judgment  and  sentence,  he  sued  out  a  writ  of  error  from 
is  Court.  Of  the  various  errors  assigned,  we  have  found  it 
cessary  to  consider  two  only. 

The  Penal  Code  of  Utah  contains  the  following  provisions: 
"Every  murder  perpetrated  by  poison,  lying  in  wait,  or  any 
ber  kind  of  wilful,  deliberate,  malicious,  and  premeditated 
lling;  or  committed  in  the  perpetration  of,  or  attempt  to  per- 
trate,  any  arson,  rape,  burglary,  or  robbery;  or  perpetrated 
)m  a  premeditated  design  unlawfully  and  maliciously  to  effect 
B  death  of  au3'  otlier  human  being  other  than  him  who  is 
lied;  or  perpotriLted  by  any  act  greatly  dangerous  to  the  lives 
others,  and  evidencing  a  depraved  mind,  regardless  of  human 
B — is  murder  in  the  first  degree;  and  any  other  homicide, 
mmitted  under  such  circumstances  as  would  have  constituted 
irder  at  common  law,  is  murder  in  the  second  degree."     (Sec. 

.) 

"  Every  person  f^uilty  of  murder  in  the  first  degree  shall  suffer 
ath,  or,  upon  the  recommendation  of  the  jury,  may  be  im- 
isoned  at  hiird  labor  in  the  penitentiary  for  life,  at  the  discre- 
n  of  the  Court;  and  every  person  guilty  of  murder  in  the 
:ond  degree  hIdiII  be  imprisoned  at  hard  labor  in  the  peniten- 
ry  for  not  less  than  five  nor  more  than  fifteen  years."  (Sec. 
,  Compiled  Laws  of  Utah  of  1876,  pp.  585,  586.) 
By  the  Utah  Code  of  Criminal  Procedure,  the  chaise  of  the 
dge  to  the  jury  at  the  trial "  must  be  reduced  to  writing  before 
is  given,  unless  by  the  mutual  consent  of  the  parties  it  is  given 
»lly  "  (Sec.  257,  cl.  7);  the  jury,  upon  retiring  for  deliberation, 
ly  take  with  them  tiie  written  instructions  given  (See.  289); 
d  "  when  written  chains  have  been  presented,  given,  or 
fused,  the  questions  presented  in  such  charges  need  not  be 
sepled  to  or  emlwdied  in  a  bill  of  exceptions,  but  the  written 
arges  or  the  report,  with  the 'endorsements  showing  the  action 
the  Court,  form  part  of  the  record,  and  any  error  in  the 
eision  of  the  Court  thereon  may  be  taken  advantage  of  on 
peal  in  like  manner  as  if  presented  ia  a  bill  of  exceptions." 
ac.  315,  Laws  of  Utah  of  1878,  pp.  115,  121,  126.) 
It  appears  by  the  bill  of  exceptions  that  evidence  was  intro- 
ced  at  the  trial  tending  to  show  that  the  defendant  was  intoxi- 
tad  at  the  time  of  the  alleged  homicide. 
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The  defendant's  fifth  request  for  instructions,  which  was 
endorsed  "refused"  by  the  Judge,  was  as  follows:  "  Drunken- 
ness is  not  an  excuse  for  crime;  but  as  in  all  cases  where  a  juiy 
find  a  defendant  guilty  of  murder  they  have  to  determine  the 
degree  of  crime,  it  becomes  necessaiy  for  them  to  inquire  as  to 
the  state  of  mind  under  which  he  acted;  and  in  the  prosecution 
of  such  an  inquiry  his  condition  as  drunk  or  sober  is  proper  to 
be  considered  where  the  homicide  is  not  committed  by  means  of 
poison,  lying  in  wait,  or  torture,  or  in  the  perpetration  of,  or 
attempt  to  perpetrate,  arson,  rape,  robbery,  or  bur^laxy.  The 
degree  of  the  offense  depends  entirely  upon  the  question  whether 
the  killing  was  wilful,  deliberate,  and  premeditated;  and  upon 
that  question  it  is  proper  for  the  jury  to  consider  evidence  of 
intoxication,  if  such  there  be;  not  upon  the  ground  that  drunk- 
enness renders  a  criminal  act  less  criminal,  or  can  be  received  in 
extenuation  or  excuse,  but  upon  the  ground  that  the  condition 
of  the  defendant's  mind  at  the  time  the  act  was  committed  must 
be  inquired  after,  in  order  to  justly  determine  the  question  as  to 
whether  his  mind  was  capable  of  that  deliberation  or  premedi- 
tation which,  according  as  they  are  absent  or  present,  determine 
the  degree  of  the  crime." 

Upon  this  subject  the  Judge  gave  only  the  following  written 
instruction:  ''A  man  who  voluntarily  puts  himself  in  a  con- 
dition to  have  no  control  of  his  actions  must  be  held  to  intend 
the  consequences.  The  safety  of  the  community  requires  tliis 
rule.  Intoxication  is  so  easily  counterfeited,  and  when  real  is 
so  often  resorted  to  as  a  means  of  nerving  a  person  up  to  the 
commission  of  some  desperate  act,  and  is  withal  so  inexcusable 
in  itself,  that  law  has  never  recognized  it  as  an  excuse  for 
crime." 

The  instruction  requested  and  refused  and  the  instmetioB 
given  being  matter  of  record  and  subjects  of  appeal  under  the 
provision  of  the  Utah  Code  of  Civil  Procedure,  Section  315, 
above  quoted,  their  correctness  is  clearly  open  to  consideration 
in  this  Court.     {Young  vs.  Martin,  8  Wall.  354.) 

At  common  law,  indeed,  as  a  general  rule,  voluntary  intox- 
ication affords  no  excuse,  justification,  or  extenuation  of  a 
crime  committed  under  its  influence.  ( United  States  vs.  Drew, 
6  Mason,  28;  United  States  vs.  McOlue,  1  Curtis,  1;  Common- 
wealth  vs.  Hawkins,  3  Gray,  463;  People  vs.  Rogers,  18  N.  I.  9.) 
But  when  a  statute  establishing  different  degrees  of  murder 
requires  deliberate  premeditaton  in  order  to  constitute  nurder 
in  the  first  degree,  the  question  whether  the  accused  is  in 
such  a  condition  of  mind,  by  reason  of  drunkenness  or  other- 
wise, as  to  be  capabla  of  deliberate  premeditation,  necessarily 
becomes  a  material  subject  of  consideration  by  the  juiy.  The 
law  has  been  repeatedly  so  ruled  in  the  Supreme  Judicial 
Court  of  Massachusetts  in  cases  tried  before  a  full  Court,  one 
of   which  is  reported    upon  other   points  (CommonweaUh  vs. 
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hrsey,  103  Mobs.  ^12),  and  in  veil  considered  cases  in  Courts 
f  other  States.  {Pirtle  V9.  State,  9  Humph.  663;  ffaile  vs. 
t(Ue,  11  Humph.  154;  Kelly  vs.  Commonwealth,  1  O-rant, 
?enn.)  484;  Keenan  th.  Commonwealth,  44  Penn.  St.  55;  Jones 
i.  CommoiiiBfiallh,  76  Penn.  St.  403;  People  vs.  Belencia,  21 
al.  544;  People  th.  Williavis,  43  Cal.  344;  Slate  vs.  Johnson, 
a  Conn.  13G,  and  41  Conn.  584;  Pigman  vs.  State,  14  Ohio, 
55,  557.)  And  the  same  rule  is  expreBsl;  enacted  in  the  Penal 
ode  of  Utah,  Section  20:  "No  act  committed  hy  a  person 
hile  in  a  state  of  volnntary  intoxication  is  less  criminal  by 
sason  of  his  having  been  in  such  condition.  But  whenever 
ae  actual  esistence  of  any  particular  purpose,  motive,  or  intent 
1  a  uecessarv'  element  to  constitute  any  particular  species  or 
egree  of  crime,  the  jury  may  take  into  consideration  the  fact 
tiat  the  accused  was  intoxicated  at  the  time  in  determining  the 
urpose,  motive,  or  intent  with  which  he  conunitted  the  act." 
Compiled  Laws  of  Utah  of  1876,  pp.  668,  569.) 

The  instruction  requested  by  the  defendant  clearly  and  accu- 
itely  stated  the  law  applicable  to  the  case,  and  the  refusal  to 
ive  that  instruction,  taken  in  connection  with  ihe  unqualified 
istruction  actually  given,  necessarily  prejudiced  him  with  the 
iry. 

One  other  error  assigned  presents  a  question  of  practice  of 
ucb  importance  that  it  ia  proper  to  express  an  opinion  upon 

,   in  order  to  prevent  repetition  of  the  error  upon  another 

By  the  provisions  of  the  Utah  Code  of  Criminal  Procedure 
Iready  referred  to,  the  charge  of  the  Judge  to  the  jury  at  the 
rial  must  bt  reduced  to  writing  before  it  is  given,  unless  the 
artiea  consent  to  its  being  given  orally;  and  the  written 
barges  or  instructions  form  part  of  the  record,  may  be  taken 
y  the  jury  on  retiring  for  deliberation,  and  are  subjects  of 
ppeal.  The  object  of  these  provisions  is  to  require  all  the 
letructions  given  by  the  Judge  to  the  jury  to  be  reduced  to 
'riting  and  recorded,  so  that  neither  the  jury  in  deliberating 
pon  the  case,  nor  a  Court  of  error  upon  exceptions  or  appeal, 
an  have  any  doubt  what  those  instructions  were;  and  the  giv- 
ig,  without  the  defendant's  consent,  of  charges  or  instructions 
3  the  jury  which  are  not  so  reduced  to  writing  and  recorded, 
I  error.  (Frriler  vs.  State,  33  Ind.  283;  Stale  vs.  Cooper,  45 
lissouri,  64;  People  vs.  Sanford,  43  CaJ.   29;  Oile  vs.  People, 

Colorado,  60;  State  vb.  Potter,  16  Kan.  302.) 

The  bill  of  exceptions  shows  that  the  presiding  Judge,  after 
iving  to  the  juir  an  instruction  requested  in  writing  by  the 
efendant  upon  the  general  burden  of  proof,  proceeded  of  his 
wn  motion,  and  without  the  defendant's  consent,  to  read  from 

printed  book  an  instruction  which  was  not  reduced  to  writing, 
or  filed  with  the  other  instructions  in  the  case,  but  was  referred 
o  in  vn-iting  in  these  words  only:     "  Follow  this  from  Magazine 
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American  Law  Begister,  July,  1868,  page  559;"  and  that  to  the 
instruction  so  given  an  exception  was  taken  and  allowed. 

This  was  a  clear  disregard  of  the  provisions  of  the  statute. 
The  instruction  was  not  reduced  to  writing,  filed,  and  made 
part  of  the  record  as  the  statute  required.  If  the  book  was 
not  given  to  the  jury  when  they  retired  for  deliberation,  they 
did  not  have  with  them  the  whole  of  the  instructions  of  the 
Judge,  as  the  statute  contemplated.  If  they  were  permitted  to 
take  the  book  with  them  without  the  defendcuiVs  consent,  that 
would  of  itself  be  ground  of  exception.  {Merrill  vs.  Nary, 
10  Allen,  416.) 

For  these  reasons  the  judgment  must  be  reversed  and  the 
case  remanded  with  instructions  to  set  aside  the  verdict  and 
order  a  new  trial . 


New  Law  Fablications. 


The  Student's  Ouide  to  Wiluams  on  PsBSONAii  Pbopebtt. 
The  Student's  Guide  to  Williams  on  Real  Pbopebtt. 
The  Student's  Guide  to  Smith  on  Contbaots. 

These  three  little  books  are  compiled  by  H.  Wakeham  Turkis, 
Esq.,  and  published  by  T.  &  J.  W.  Johnson  &  Co.,  Philadelphia. 
The  author  has  in  these  books  reduced  each  of  these  important 
text-books  into  a  very  small  compass.  Each  ''Guide"  is  a 
complete  series  of  questions  and  answers  on  that  particular 
text-book.  For  the  purpose  of  review  and  preparation  for  ex- 
amination they  will  prove  invaluable  to  students. 


Joubnal  of  Banking  Law.  A  quarterly  magazine,  devoted  en- 
tirely to  this  branch  of  the  law;  edited  by  George  E.  Stever, 
Esq.,  and  published  by  Francis  E.  Fitc&,  75  Fulton  Street, 
New  York. 

This  journal  makes  a  very  ambitious  salutatory,  its  first  num- 
ber containing  110  pages.     We  wish  it  success. 


Texas  Law  Bepobteb,  James  A.  Morris. 
The  first  number  of  this  journal  has  just  made  its  appearance. 


farifk  (Simt  ^m  |0ttmfll. 


Current  Topics. 

A  NEW  RULE  OP  THE  SUPBEHE  OOUBT. 
le  Supreme  Court  has  adopted  the  foUoving  Bmendment  to 
'  2:  "  Five  <UyB  before  the  calling  of  a  criminal  cause  for 
ment  the  appellant  shall  file  with  the  Clerk  and  serve  upon 
ittomej-Geoeral  his  points  and  authorities.  Such  points 
ithorities  may  be  either  vriiten  or  printed." 
:e  amendment  tskes  effect  sixty  days  from  date — May  26, 


MORE  LAWYERS. 

addition  to  the  list  of  successful  applicants  before  the 
erne  Court  published  last  week,  the  following  gentlemen 

graduated  in  Hastings  Collie  of  the  Law,  and  thus 
ne  entitled  to  license  to  practice  in  all  the  Courts  of  the 

L.  Adams,  F.  M.  Angellotti,  M.  H.  Arnold,  R.  P.  Ashe, 

Burnett,  J.  F.  Caviegnaro,  E.  B.  Cutler,  C.  E.  Davidson, 
V.  DavidBOD,  H.  H.  Davis,  M.  A.  Dom,  E.  C.  Harrison, 

Hitchcock,  L.  M,  Hoefler,  J.  Hutchinson',  W.  D.  Lawton, 
.  Lewifl,  Q.  W.  Marks,  H.  McCrea,  O.  F.  Meldon,  P. 
'.  Miller,  L.  Hizner,  Mary  McHenry,  M,  F.  O'Donoghne, 
I.  Schooler,  C.  A.  Shurtleff,  C.  W.  Slack,  H.  J.  Stafford, 
,  Stonesifer,  P.  B.  Stranahan,  S.  Tevis,  E.  H.  Wakeman, 

Whitby,  E.  P.  Wickersham.  E.  B.  Williams,  M.  S.  Wilson. 


s  opinion  of  the  V.  S.  Supreme  Court,  in  Hopl  vs.  Thrrilory 
ih,  publiahed  last  week,  establishes  a  very  important  rule 
rmnal  practice.  It  was  held:  "TTuder  a  statute  eatabliah- 
egrees  of  the  crime  of  murder,  and  providing  that  wilful, 
^rate,  malicious,  and  premeditated  killing  shall  be  murder 
I  first  degree,  evidence  that  the  accused  was  intoxicated  at 
me  of  the  killing  is  competent  for  the  consideration  of  the 
upon  the  question  whether  he  was  in  such  a  condition  of 
as  to  be  capable  of  deliberate  premeditation." 
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Supreme  Gonrt  of  California. 


In  Bakk. 


[Filed  May  17,  1882.] 
No.  7216. 
BEED,  Respondent,  ys.  ALLISON   et  al.,  AppsLLAim. 

PBAonoK — ^AppxAXi^SKBTZCB — ^Mail— NoTioE.  A  party  relying  apon  a  aerfioe 
of  a  notice  of  appeal  by  mail  mast  show  a  strict  compliance  wiUi  the 
proyisions  of  the  statute  in  making  such  serfioe. 

Id. — ^Attobmit — ^Aqent.  Under  Section  1012,  Oode  Giyil  Prooednre,  "the 
person  making  the  serrice  "  is  the  attorney  on  whose  behalf  it  is  dona, 
and  not  an  immediate  agent  employed  by  him. 

Id. — AmDAYiT— HssiDENCB.  The  affidavit  of  sendee  of  notice  of  appeal  hf 
mail  did  not  disclose  the  residence  of  the  attorney  on  whoee  beh«U 
the  service  was  made.  Held,  the  affidavit  was  insufficient  and  tiie 
appeal  shonld  be  dismissed. 

Id.— Id.  Where  the  service  by  mail  is  regular,  it  seems  the  party  to  when 
the  paper  is  addressed  takes  the  risk  of  the  failore  of  the  nuul.  H« 
has  a  light,  therefore,  to  insiBt  that  it  shall  be  sent  from  the  poetoiBce 
of  the  attorney  by  whom  the  service  is  sought  to  be  made. 

Appeal  from  Superior  Court,  Santa  Clara  County. 

SeataeUf  Peachy  and  Irving,  for  appellants. 

Liebt  McElrcUh,  Houghton  dc  Beymms,  for  respondent. 

MoBBisoN,  C.  J.,  delivered  the  opinion  of  the  Court: 

In  this  case  a  motion  is  made  by  respondents  to  dismiss 
the  appeal  on  the  ground  that  there  was  no  service  of  As 
notice  of  appeal  in  the  manner  prescribed  by  law.  Section 
1012  of  the  Uode  of  Civil  Procedure  reads  as  follows : 

^'  Service  bv  mail  may  be  made  when  the  person  makmg  tiis 
service,  and  the  person  on  whom  it  is  to  b^  made,  resiae  or 
have  their  offices  in  dijSerent  places,  between  which  there  is 
a  regular  communication  by  mail." 

The  action  is  partition,  and  the  appeal  is  bv  the  defendant 
John  Treat,  the  notice  of  appeal  being  signed  by  J.  M.  Seir 
well,  his  attorney.  It  appears  from  the  affidavit  of  M.  J- 
Ashmore,  that  he  (Ashmore),  a  resident  of  San  Jose, 
deposited  in  the  postoffice  at  San  Jose,  on  the  10th  day  of 
April,  1880,  a  copy  of  the  notice  of  appeal  addressed  to  each 
of  certain  attorneys  named  in  the  affidavit,  some  of  whom 
resided  in  San  Diego,  some  in  Los  Angeles,  and  others  in 
San  Francisco.  It  is  also  objected  to  tne  service  that  ovA 
of  the  attorneys  to  whom  the  notice  was  directed  was  thtfi 
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Judge  of  the  Snperior  Conrt  of  San  Mateo  Cponty. 
principal  objection  to  tbe  affidavit  of  serrice  is  that  it 
here  appears  therein  where  Mr.  Seawell,  the  attorney 
le  appellant,  resides.  The  queation  ib  not  a  new  one  in 
State,  it  having  been  decided  by  the  Supreme  Court  ia 
ase  of  Moore  re.  Besse,  36  Cal.  184,  where  it  iB  Baid  that 
I  Practice  Act,  Section  521,  provides  that  '  service  by 
may  be  made  when  the  person  making  the  service,  and 
lerson  on  whom  it  is  to  be  made,  reside  in  different  places 
sen  which  there  is  a  regular  commonicstion  by  mail.' 
□otice  of  iijipeal  is  signed  by  appellant's  attorney,  and 
ad  not  hh  agent,  must  be  regarded  as  'the  person 
ng  the  seiyioe.'  (Schenck  vs.  McKie,  4  How.  Pr.  246.) 
resumption  arises  that  he  resided  at  Santa  Cmz  from 
iircnmstance  that  the  action  was  tried  in  that  place, 
fact  that  he  resided  there  should  have  been  shown  by 
ffidavit,  under  the  rule  that  a  party  relying  upon  sub- 
led  service  most  show  a  strict  compliance  with  the  re- 
iments  of  the  statute.  (People  vs.  JloTneda  T^mmibe 
'  Company/,  30  Cal.  182;  DoU  vs.  SmUk,  32  Cal.  47.  V' 
e  case  in  3Qth  Cal.  182,  holds  that  "a  party  relying 
a  service  of  a  notice  by  mail  most  show  a  smct  com- 
ce  with  the  provisions  of  the  statate  in  making  Berrice." 
case  refers  to  numerous  New  York  cases  on  the  same 
;ct,  and  to  the  same  effect,  one  of  which  is  the  case  of 
tcJc  vs.  McKie,  supra.  The  language  of  that  case  is  that 
I  40th  section  of  the  Code  enacts  that  'service  by  mail 
be  made  n-hen  the  person  maJevAg  the  service  and  theperson 
hym  it  if  to  be  made  reside  in  different  places  between 
b  there  is  a  regular  communication  by  mail.'  'The 
)u  making  the  service '  is  the  attorney  on  whose  behalf 
done,  and  not  an  intermediate  agent  ebiployed  by  him; 
it  otherwise,  the  attorney  might  employ  an  agent,  living 
district  visited  only  by  a  weeHy  mad,  and  thus  prolong 
time  for  answering.  *  *  ♦  Where  the  service  by 
is  regular,  it  aeems  the  party  to  whom  the  paper  is  ad- 
led  takes  tiie  risk  of  the  failure  of  the  mail.  {Raddiff 
'an  Bent /ill  !/son,  3  How.  67.)  He  has  a  right,  therefore, 
sist  that  it  shall  be  sent  hoot  the  postoffioe  of  tbe  attor- 
3T  whom  the  service  is  songht  to  be  made."  (Coming 
•rilman,  1  Barb.  Oh.  Kep.  649.J 

le  service  in  this  case  was  made  by  "J.  H.  Seawell,  at- 
}y  for  defendant  John  Treat,"  and  the  affidavit  is  a 
k  so  far  as  the  place  of  residence  of  Mr.  Seawell 
oncemed.  His  place  of  residence,  for  aught  that 
ars  to  the  contrary,  may    have    been  San  Francisoo, 
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or  Los  Angeles,  or  San  Diego,  and  if  it  was  the  same  as  that 
of  any  one  of  the  attorneys  for  any  of  the  defendants,  serrioe 
oonld  not  haye  been  made  on  the  attorney  residing  in  the 
same  place  bj  mail,  but  should  haye  been  made  in  another 
manner,  and  in  accordance  with  Section  1011,  Code  of  CiTil 
Procedure.  The  rule  laid  down  by  this  Court  in  Moore  vs. 
Besse  and  other  cases,  as  well  as  in  New  York  cases,  seems 
to  us  to  be  well  founded  in  principle,  and  we  do  not  feel  at 
liberty  to  depart  from  it.  Our  conclusion  is,  that  the  appeal 
has  not  been  taken  in  the  manner  proyided  by  the  Code,  and 
it  should  therefore  be  dismissed.    It  is  so  ordered. 

We  concur:    Myrick,  J.,  Sharpstein,  J.,  McELinstiy,  J., 
Thornton,  J. 

Depabtment  No.  1. 


[PUed  May  17,  1882.] 

No.  7968. 

HABMON,  ET  AL.,  Bespondents, 

ys. 
ASHMEAJ)  ET  AL.,  Appellants. 

Hbohanigs'  Likn  —  GoMPLAnn*  —  VkTVXsn  —  GoMPiiBnoir  or  BmLDZKO— 
AoTzoN — CovTSAOT.  The  complaint  to  enforce  a  mechanics'  lien, 
showing  that  payment  was  to  be  made  "upon  the  completion  of  the 
building/'  and  it  also  showing  that  the  building  was  not  completed 
at  the  commencement  of  the  action:  Rtld,  in  the  absence  of  aUega- 
tions  showing  that  the  contract  as  to  time  of  payment  had  been  Tariad 
or  altered,  or  of  a  reason  for  the  non-completion  of  the  building 
there  was  no  breach  of  contract,  and  no  cause  of  action  stated. 

Id. — ^FoBEGLOsuBS— Lien.  There  can  be  no  foreclosure  of  a  lien  until  the 
debt  for  which  the  lien  is  made  and  held  as  security  has  become 
payable. 

PzjBiDiNa — IbbbouiiAbities — Waitbb — Amsweb— ysBDzoT.  While  inegu- 
larities  or  defects  in  the  statement  of  a  cause  of  action  may  be  waived 
by  failing  to  answer,  or  by  answering  to  the  merits,  stiU,  the  stat^ 
ment  of  a  defective  cause  of  action  is  npt  cured  by  failure  to  answer 
or  by  verdict. 

Appeal  from  Superior  Court,  San  Francisco. 

Cotodery  and  Fifidd,  for  appellants. 
E.  8.  PiUabury,  for  respondents. 

McEee,  J.,  deliyered  the  opinion  of  the  Court: 

In  this  case  eight  persons  claiming  separate  mechanic 
liens  upon  the  property  described  in  the  complaint,  brought 
a  single  suit  to  foreclose  them,  pursuant  to  Section  1195  of 
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Code  of  Citil  Procedure,  whioh  pennita  any  ntuuber  of 
IOCS  claiming  liens  npon  a  building  or  structure  to  join, 
siaiutifTs  in  one  action,  to  establish  and  enforce  their 
iral  liens.  Of  the  defeadants  to  the  action  Aahmead 
e  default.  The  others  answered  bj  specifically  denying 
e  of  the  allegations  of  facts  which  constituted  the  eight 
les  of  action  contained  in  the  complaint. 
ibstdutiuUy,  the  allegations  of  each  of  the  causes  of 
m  are  that  Ashmead,  being  the  equitable  owner  and  in 
essioD  of  the  premises  upon  which  it  is  sought  to  estab- 

the  several  liens,  was  engaged  in  building  a  house  on 
premises ;  that,  at  his  instance  and  request,  the  plaintifTs, 
rally,  verbally  agreed  to  furnish  him  with  building 
^rial  to  bo  used  in  lbs  consttuctiQn,  for  which  he  tinder- 
:  and  promised  to  pav  each  of  them,  in  gold  obin,  "  npon 
completion  of  the  building,"  the  market  value  of  the 
trials  at  the  time  they  were  furnished  and  delivered. 
Ii  of  the  ])laiuti£FB  performed  his  agreement  by  delivering 
Uhmead,  from  time  to  time,  beWeen  April,  1877,  ana 
11  1st,  1878,  the  materials  which  he  contracted  to  furnish, 
they  were  used  by  Aahmead  in  the  construction  of  the 
ding;  that,  at  the  time  they  were  delivered,  they  were  of 
market  value  of  the  sum  specified  in  the  complaint;  that 

sum  was  unpaid  April  1st,  1878,  and,  to  secure  pay- 
t  thereof,  eaco  of  the  plaintafik,  on  April  6tb,  1878,  and 
thin  sixty  days  after  the  completion  of  said  building," 
.  and  recorded  his  claim  of  a  mechanics'  lien  duly  verified 
irdiug  to  Section  1187,  C.  C.  P.;  but  it  is  also  alleged 
at,  at  tliu  time  of  the  oommeucement  of  this  action 
le  24th,  1878),  the  building  or  stmctore  was  not  com- 
ed." 

tiere  is  no  deniid  of  the  last  allegation  by  the  answer  on 
or  the  terms  of  the  oontract  between  the  Duilder  and  the 
arial  men.  The  issuable  averments  on  those  subjects 
therefore  admitted  by  all  parties  to  the  controvert. 
reason  ia  a.ssigned  for  the  non-completion  of  the  building, 
a  not  alleged  that  Ashmead  abandoned  the  work,  or 
ce  the  contract  between  him  and  the  material  men;  or 
.  he  and  they,  anbseqnently  to  the  making  of  the  same, 
iged  or  modified  it  in  any  respect.     The  pleader  admits 

it  wa.s  unchanged  and  unaltered,  and  that  at  the  com- 
cement  of  the  action  the  debt  had  not  become  due  ao- 
liDg  to  the  tonus  of  the  contract;  there  was  therefore  no 
Lch  of  contract  and  no  cause  of  action. 
lis  familiar  law  that  there  can  be  no  foreclosure  of  a 

until  the  debt  for  which  the  lien  is  made  and  held  aa 
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security  Ima  become  payable.  In  such  an  action,  as  in  all 
other  actions,  the  complaint  must  show  a  cause  of  action, 
otherwise  it  will  not  support  a  judgment;  right  in  the  plain- 
tiff and  a  correlative  wrong  in  the  defendant  are  essential 
elements  in  every  lawsuit.  {Kinsey  vs.  Wcdlace^  36  Cal.  463; 
-466e  vs.  Marr,  14  Id.  210;  Choynaki  ,vs.  Cohen,  39  Id.  602; 
IVish  vs.  Caler,  21  Id.  71;  Boberts  vs.  IfeadweU,  60  Id.  621.) 

But  it  is  urged  that  as  Ashmead  made  default,  and  the 
others  did  not  interpose  a  demurrer  to  the  complaint,  or  a 
plea  in  abatement,  tnat  i^e  defect  in  the  statement  of  the 
cause  of  action  was  waived,  and  cured  by  the  finding  and 
judgment  of  the  Court  below.  Of  course,  irregularities  or 
defects  in  the  statement  of  a  cause  of  'action  may  be  waived 
by  failing  to  answer,  or  by  answering  to  the  merits.  Bat  in 
the  complaint  in  this  case  there  is  neither  irregularity  nor 
defect  in  the  statement  of  the  plaintifib*  cause  of  action  as  to 
the  terms  of  the  contract,  or  the  time  for  its  performance. 
Performance  was  due  when  the  building  was  completed; 
but,  as  the  plaintiffs  allege,  '^the  building  has  not  been 
completed;"  therefore,  although  liens  may  have  attached  to 
the  building  as  security  for  the  value  of  the  materials 
furnished  by  the  material  men,  and  which  were  used  in  the 
building,  the  timet  for  payment  had  not  arrived  when  the 
plaintiffs  commenced  their  action.  These  allegations  are 
not  a  defective  statement  of  a  cause  of  action;  on  the  con- 
trary, they  are  a  perfect  statement  of  a  defective  cause  of 
action,  and  a  defective  cause  of  action  is  not  cured  by 
failure  to  answer  or  by  verdict.  (1  Wm.  Saund.  218,  c.  note; 
Lincoln  vs.  Iron  Co.,  103  TT.  S.  412;  Jbbe  vs.  Marr,  and 
Choynaki  vs.  CoJien,  aupra) 

On  the  face  of  die  complaint  the  contract,  as  orifidnally 
made  by  the  owner  of  the  building  and  the  materiid  men, 
was  in  full  force  at  the  commencement  of  the  action.  In 
point  of  fact  it  was  either  in  that  condition  or  it  had  been 
varied  or  terminated  before  the  time  for  payment  had 
arrived  according  to  its  terms.  If  it  had  been  terminated 
or  varied  by  any  of  the  modes  known  to  the  law — either  by 
an  abandonment,  or  by  mutual  consent  of  the  parties  to 
the  contract,  or  otherwise — it  should  have  been  stated  by 
suitable  averments,  for  the  rights  of  the  parties  depend  on 
the  mode  in  which  it  was  changed  or  terminated.  In  the 
absence  of  such  averments  the  contract  as  alleged  remains 
in  full  force;  and  as  the  time  for  performance  according  to 
its  terms  has  not  arrived,  it  is  not  broken  and  tUere  is  no 
cause  of  action.  While  a  contract  remains  in  force  the 
rights  and  remedies  of  the  parties  to  it  are  determined 
according  to  its  terms. 
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The  jadgment  and  order  mnst  therefore  be  reversed;  and 
I  it  has  been  urged  on  the  argument  that  the  contaiot  was 
I  fact  termiDated  before  the  suit  was  conuDenced,  the 
aintiffs  n-lH  have  an  opportnnih',  upon  the  going  down  of 
le  remittitur,  to  apply  to  the  CoTiTt  below  for  leave  to 
nend  their  complaint. 
Jodgment  accordinglr. 
We  concur:    Boss,  J.,  Morrison,  C.  J. 


Depabtmxmt  No.  2. 


[Filed  May  22,  1882.] 

No.  6996. 

WTT.T.TAM  HALL,  Appellant, 

TS. 

JAMEB  T.  BOYD,  Bespohdent. 

nroAoi — PowiB  OF  Airoxxn — Eiiontnr— Dud — Abbiohirht— Airox- 
HKT  IN  Fact — Hbib— JoDoioin' — Aonos.  Said,  npon  tlie  facta  act 
forth  in  ibo  opiiuoii,  the  jadgment  ol  tha  Court  below  in  favor  of  de- 
fendant li>  rein  was  proper.  He  was  not  a  party  to  tha  Jodgment 
renderf'il  iii  the  action  brought  b;  pl&intifF  heiein  against  M.,  aad  ia 
not  boiiiiil  thereby.  It  does  not  appear,  other  than  by  the  judgment 
in  that  ii<  tion,  that  James  Hall  ia  deoeased,  or  that  plaindtT  ia  his 
heir,  ot  Chut  the  note  and  mortgage  executed  by  L.  to  M.  vera  paid 
out  of  the  procaeda  of  the  aale  from  H.  to  Jamea  Hall,  or  othenrlae. 

. — Id.  James  Hall  look  nothing,  aa  againat  L.,  by  the  deed  to  faim  from 
U. ;  the  Krantor  named  in  that  deed  bad  no  Ic^  estate  to  oonvey;  he 
did  unt  jj.~~<i[ne  or  pretend  to  act  ander  the  mortgage  or  the  power 
thnt-iii  I'ut^dnedi  the  power  was,  eipreedy,  that  he  might  eonvoy  in 
the  nan.!'  i  [,  and  aa  attorney  in  fact  ot,  L.,  and  no  attempt  was  nude 
to  art  ill  tliQt  way  or  in  that  capacity. 

— Id.  Thf  i>  wcrheld  by  M..  though  oonpled  with  an  interest,  mm  that 
he  mi);)it  lOt  as  an  attorney  in  fact,  and  the  interest  was  that  he  might, 
by  BcUnu    B  inch  attorney,  aocompliah  tha  payment  ot  his  debt. 

— It>.  TL'-  led  to  James  Hall  was  neither  an  aasignmatit  nor  an  ez- 
tingniEhiiji'Dt  of  the  debt  referred  to  in  the  note  and  mortgage  ot  L.  to 
H.:  but  ihiidebtaudaeonrity  remainedinM. and  were  byhimaaaigned 
to  Boyd,  defendant,  who  became  tha  owner  thereof,  and  by  the  (ore- 
closort  pruceedinga  acquired  the  title  to  the  premiaeB. 

Appeal  from  Fifteenth  District  Oonrt,  San  Francisco. 
Mojon  and  Thmpkira,  tot  appellant. 
W.   fV.  Cope,  for  respondent. 

Uyrick,  J.,  delivered  the  opinion  of  the  Ooort: 
rhis  is  an  action  of  ejectment.    Judgment  went  for  defend- 
t,  from  w)iich  and  m)m  the  order  denying  motion  for  new 
al,  plaintiH  appealed. 
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On  the  first  of  January,  1850,  one  Laskie  was  the  ownei 
of  the  premises  in  controversy.  On  the  2d  of  October,  1850, 
Laskie,  for  the  purpose  of  securing  the  payment  on  or  befoie 
January  15,  1851,  of  a  promissory  note  for  $500  and  interest, 
executed  to  one  Mattnews  a  mortgage  of  said  premises, 
which  mortgage  contained  a  clause,  mat  in  case  of  failure  in 
the  payment  of  the  money  secured,  said  Laskie  constituted 
said  Matthews  his  attorney  in  fact,  with  power  and  authority 
to  sell  the  mortgaged  premises,  at  puolic  auction  to  the 
highest  bidder  for  cash,  on  giving  notice  as  prescribed,  and 
^^  to  execute,  deliver,  and  acknowledge  a  proper  and  sufficient 
deed  or  deeds  of  conveyance,  in  his  name,  as  his  attorney  in 
fact,  to  the  purchaser  or  purchasers."  June  11,  1851,  said 
Matthews,  in  his  own  name  as  grantor,  for  the  consideration 
named  of  $400  executed  to  James  Hall  a  quitclaim  deed  of 
the  premises.  In  this  deed  no  reference  was  made  to  the 
mortgage  or  to  the  power  therein  contained,  nor  to  Laskie. 
In  1861  the  defendant  Boyd  purchased  from  Matthews  the 
promissory  note  and  mortgage,  and  brought  an  action  for 
the  foreclosure  of  the  mortgage,  in  which  action  such  pro- 
ceedings were  had  that  a  deed  of  foreclosure  and  sale  was 
made,  a  sale  was  had  and  a  decree  thereunder  executed  to 
Bovd.  Laskie,  Matthews  and  others  (not  including  James 
Hall  or  plaintiff)  were  made  defendants  in  this  action. 
Upon  the  sale  a  deficiency  existed,  for  which  judgment  was 
docketed,  and  a  sale  on  execution  was  had  of  the  premises 
to  one  Tumey,  who  conveyed  to  defendant  Boyd.  These 
proceedings  on  the  foreclosure  and  sales  occurred  during 
the  years  1861,  1862,  and  1863.  In  1876  the  plaintiff  herein, 
William  Hall,  commenced  an  action  against  said  Henry 
Matthews  and  the  defendant  Boyd,  alleging  the  execution  oi 
the  note  and  mortgage  before  mentioned  from  Laskie  to 
Matthews,  its  non-payment,  the  sale  b^  Matthews  to  James 
Hall  for  $400,  which  amount  satisfied  the  debt  from  Laskie 
to  Matthews;  tiiat  in  executing  the  deed  from  Matthews  to 
Hall,  Matthews  did  not  comply  with  the  terms  and  conditions 
of  the  power  of  sale,  and  that  the  deed  was  not  sufficient  to 
convey  the  titie  to  said  James  Hall;  that  James  Hall  hsA 
died,  leaving  plaintiff,  William  Hall,  his  sole  surviving  heir 
at  law;  also,  alleging  a  pretended  assignment  and  transfer  of 
the  mortgage  and  possession  of  the  premises  by  Boyd  under 
foreclosure  proceedings  based  on  such  mortgage  and  assign- 
ment; and  praving  that  Matthews  execute  to  said  William 
Hall  a  proper  deed  under  said  power,  and  that  the  pretended 
assignment  from  Laskie  to  Boyd  be  aimuUed,  etc.  This 
action  was  subsequently  dismissed  as  to  Boyd,  but  such  pro- 
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liDgs  were  had  that  jadgma&t  wte  rendered  agaiost  Mat- 
ws,  a  Commissioner  was  directed  to  execute  a  deed,  and 
36(1  was  executed  accordingly. 

rom  the  facts  presented  to  as,  the Jadmnent  of  the  Goart 
}v  was  correct.  The  defendant,  BoTd,  was  not  a  par^ 
he  judgment  rendered  in  the  action  brought  by  the  plain- 
herein  against  Matthews,  and  is  not  ooand  thereby, 
loee  not  appear,  other  than  by  the  jadgment  in  that 
ou,  that  James  Hall  is  deceased,  or  that  the  plaintiff  is 
heir,  or  that  the  note  and  mortgage  ezeonted  by  Lastie 
Matthews  was  paid  otJt  of  the  proceeds  of  the  sale  from 
thews  to  James  Hall,  or  otherwise.  James  Hall  took 
ling  (as  against  La^ie)  b^  the  deed  to  Lim  from 
thews;  the  grantor  named  in  that  deed  had  no  legal 
te  to  convey;  he  did  not  aasnme  or  pretend  to  act  nnder 
mortgage  or  the  power  therein  contained;  the  power 
,  espressly,  that  lie  might  convey  in  the  name  of  and  as 
mey  in  fact  of  Laskie,  and  no  attempt  was  made  to  act 
hat  way  or  that  capacity.  It  is  true  that  Matthews  had 
iwer,  conpled  with  an  interest,  but  that  power  was  to  act 
n  attorney  iu  fact,  and  the  interest  was  mat  he  might,  by 
□g  as  such  attorney,  accomplish  the  payment  of  his  debt, 
ther  was  the  deed  an  assignment  nor  extinguishment  of 
debt  referred  to  in  the  note  and  mortgage;  but  the  debt 
security  remaiued  in  Matthews,  and  were  Dy  him  assigned 
ioyd,  who  became  the  owner  thereof,  and  by  the  fore- 
are  proceedings  ucqoired  the  title  to  the  premises, 
idgment  and  order  affirmed. 
^o  concur:    Thornton,  J.,  Sharpstein,  J. 


[Filed  May,  13,  1882.] 

No.  10,755. 

Sx  PARTE  EDWABD  BtTLGER  on  Habeas  Oobfub. 

KMci — BArTEBY — HiUY.kaCoasvE.  P«dtiDiieiwucoiiiicUdof  "btMerj' 
and  aetilcnced  by  the  Bnperior  Coarl  to  three  jean  impriBonmeiit. 
Section  243  of  tbe  Voaal  Code  proTidea  that  "  battery  is  pnniahable 
by  *  ■  iiuprinoniuput  not  oxceedinR  six  months."  '  *  Seld, 
upon  habeas  corpii-..  avi  petitioneT  h*d  eoffsred  imprisonnient  for  six 
muDtbs.  he  in  GDtitU'd  to  be  disobarged  from  onstody. 

'.  C.  Horan,  for  petitioner. 

ioRKisoN,  C.  J,,  delivered  the  opinion  of  the  Court: 
n  tbe  second  day  of  November,  1881,  the  petitioner, 
ifard  Bulger,  was  convicted  in  the  Superior  Court  of  the 
and  county  of  San  Francisco  of  the  crime  of  "  battery, " 
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was  sentenced  by  the  Ootirt  to  three  years  imprisonment  in 
the  House  of  Correction,  and  now,  after  having  been  confined 
there  for  six  months,  applies  to  be  discharged  from  foriliei 
punishment  under  the  judffment  of  the  Superior  Court. 

Section  243  of  the  Penal  Code  provides  that  "  batteiy  is 
punishable  by  fine  not  exceeding  one  thousand  dollars,  or  hj 
imprisonment  in  the  couniy  jail  not  exceeding  six  morUhSf  or 
by  both."  The  petitioner  has  been  imprisoned  for  the  tenn 
of  six  months  and  should  be  dischai^ed. 

It  is  so  ordered. 


Sapreme  Court  of  the  United  States. 

OcTOBEB  Tebm,  1881. 
No.  78. 

THE  MAHONET  MINING  COMPANY,  Plaintiff  in  Ebboe, 

vs. 
THE  ANGLb-CALIPORNIAN  BANK  (Lmitd)). 

Power  of  President  and  Secretart  of  Mining  Ck>ifPANT  to  Make  Otebdrarb. 
Where  a  mining  oompMiy  has  power  under  its  charter  and  the  general  law 
to  borrow  money  for  use  in  its  corporate  business,  and  sinoe  an  indebtednea 
created  by  an  overdraft  would  be  evidenced  by  the  checks  of  its  presideBi 
and  secreifrry,  a  presumption  arises,  not  only  that  those  officers  making  the 
oTerdraft  did  not  exceed  their  authority,  but  that  the  moneys  thus  obtained 
were  paid  over  to  the  company. 

In  error  to  the  Circiiit  Court  of  the  United  States  for  the  Difl- 
trict  of  California. 

Mr.  Justice  Hablan  delivered  the  opinion  of  the  Court: 

The  plaintiff  in  error,  a  mining  corporation,  was  organifled 
under  the  laws  of  California  on  the  22d  day  of  Decemher,  1873. 
From  that  date  until  the  21st  of  June,  1877,  its  treasurer  wbs- 
the  defendant  in  error,  a  banking  corporation  created  under  the 
laws  of  Great  Britain  and  doing  business  in  the  city  of  San 
Francisco.  During  that  period  tiie  moneys  of  the  mining  com- 
pany were,  from  time  to  time,  deposited  with  its  treasurer,  and 
were  paid  out  upon  checks  signed  by  the  president  and  secretaiy 
of  the  company.  In  addition,  the  bank  allowed  the  account  <n 
the  company  to  be  overdrawn  upon  like  checks.  Such  oyerdrafi> 
including  proper  allowance  for  interest,  amounted  on  the  Slst 
of  June,  1877,  to  $6,319.59. 

On  the  day  last  named,  at  11  o'clock  a.  m.,  in  an  action  then 
pending  in  the  District  Court  of  the  Nineteenth  Judicial  District 
of  California,  in  and  for  the  city  and  county  of  San  Francisco, 
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ein  certain  stockholders  of  the  mining  oompanj  were  plain- 
and  Ignatz  Steinhart,  9.  HeydenfeUt,  P.  N.  Lilienthal, 
Esche,  F.  N,  Benjamin,  and  the  mining  company  were 
idanta  {which  action  had  been  brought  to  remove  those  per- 
from  office  as  directors  of  the  mining  company),  a  deciaioQ 
innounced  bv  the  Court  that  the  election,  under  which  said 
ma  acted  as  directors  was  invalid  and  void,  and  that  they 
Id  be  ousted  and  removed.  When  that  decision  was  aS' 
ced,  the  findings  of  fact  by  the  Court,  as  well  as  its  jnd^- 
in  conformity  with  the  decision,  were  reduced  to  writing 
iated  of  that  day.  They  were,  however,  not  filed  with  the 
i  of  the  State  Court  ontil  June  22,  1877,  upon  which  day 
udgment  was  recorded  W  the  Clerk. 

the  afternoon  of  June  21, 1877,  after  the  announcement  by 
Judge  of  the  State  Court  of  his  decision,  the  individuals 
B  named  met  as  a  Board  of  Directors  of  the  mining  com- 
,  when  its  president  informed  them  that  the  acconnt  of  the 
lauy  with  the  bank,  its  treasurer,  was  overdrawn  to  the 
int'of  $G,319.59  gold  coin  of  the  United  States,  and  that 
aanager  of  the  bank  requested  either  the  money  or  the  note 
le  company.  A  resolution  was  thereupon  adopted  author- 
tbe  president  and  secretary  to  execute,  and  they  then  did 
ate,  in  behalf  of  the  OMnpany,  a  note  for  $7,500,  payable, 
:ipal  and  interctit,  in  coin,  to  cover  as  well  the  amount  over- 
11  as  other  antidpated  advances.  But  no  such  advances 
afterwards  made. 

hen  the  foregoing  resolution  was  passed,  the  persons  par- 
ating  in  its  adoption  had  notice  of  the  decision  announced 
le  State  Court  in  manner  and  form  as  stated, 
le  present  action  is  to  recover  from  the  company  the  amount 
8  overdraft.  The  complaint,  framed  in  accordance  with  the 
3  of  Procedure  of  Cahfomia,  contains  two  paragraphs  or 
its — one  for  |6,351.72  gold  coin  on  an  account,  as  of  June 
:877,  for  money  lent  by  Uie  bank  to  the  company,  and  for 
ey  paid,  laid  out,  and  expended  by  the  former  to  and  for  the 
of  the  latter;  the  other,  for  a  lute  amount  with  interest, 
g  the  balance  alleged  to  be  due  upon  the  note  referred  to, 
-  deducting  all  just  offsets,  which  note,  it  is  averred,  was 
Q  in  coneideration  of  the  amount  due  the  bank  upon  an 
ant  stated  between  the  parties  on  the  21et  of  June,  1877. 
le  Court  gave  judgment  against  Oxf  company  for  the  amount 
he  overdraft,  with  interest  at  the  rate  specified  in  the  note; 
from  that  judgment  the  present  writ  of  error  is  prosecuted. 
e  are  of  opinion  that  the  bank  is  entitled  to  recover  the 
lint  of  the  overdraft  as  shown  by  the  checks  signed  by  the 
ident  and  secrctair  of  the  mining  compui^. 
pon  tlie  BuiLrd  of  Directors  of  the  mining  company  was 
iaed,  by  the  laws  of  California  (Civil  Code,  Sec.  305),  the 
t  of  exerting  its  corporate  poweta,  and  of  conducting  and 
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controlling  its  businesB  and  propeity.  Among  the  powers 
which  the  company  had  (Civil  Code,  Sec.  354),  was  the  power 
''to  enter  into  any  obligations  or  contracts,  essential  to  the 
transaction  of  its  ordinary  affairs,  or  for  the  purposes  for  which 
it  was  created."  Necessarily,  therefore,  the  Boaid  had  authority 
not  only  to  designate  the  banking  institution  in  which  the 
money  of  the  company  should  be  deposited,  but  to  prescribe  the 
mode  in  which,  and  the  officers  by  whom,  it  should  be  with- 
drawn, from  time  to  time,  for  the  use  of  the  company.  It  is 
equally  clear  that  the  Board  had,  as  incident  to  the  gexienl 
powers  conferred  by  law  upon  the  company,  power  to  borrow 
money  for  the  purposes  of  the  corporation,  and  to  invest  certain 
officers  with  authority  to  negotiate  loans,  to  execute  notes,  and 
to  sign  checks  drawn  against  its  bank  account.  And  it  is  settled 
law  Siat  the  existence  of  such  authority  in  subordinate  officers 
may,  in  the  absence  of  express  statutory  prohibition,  be  shown 
otherwise  than  by  the  official  record  of  the  proceedings  of  the 
Board.  It  may  be  established  by  proof  of  the  course  of  business 
between  the  piulies  themselves;  by  the  usages  and  practice  which 
the  companv  may  have  permitted  to  grow  up  in  its  business; 
and  by  the  knowledge  which  the  Board,  charged  with  the  duty 
of  controlling  and  conducting  the  transactions  and  property  (d 
the  corporation,  had,  or  must  be  presumed  to  have  had,  of  the 
acts  and  doings  of  its  subordinates  in  and  about  the  affairs  of 
the  corporation.  Since  checks  against  the  account  of  the 
mining  company  must,  in  the  ordinary  course  of  its  banking 
business,  have  been  signed  bv  some  officer  or  officers  designated 
for  that  purpose,  the  bank  nad  the  right,  in  view  of  the  long 
period  during  which  the  checks  of  that  company  were  signed  by 
its  president  and  secretary — ^without  objection,  so  far  as  the 
record  shows,  upon  the  part  of  the  company's  Board — ^to  assume 
that  those  officers  had  been  invested  with  authority  to  sign  all 
checks  drawn  against  the  company's  bank  account.  So  long, 
therefore,  ai^  the  mining  company  had  money  to  its  credit  on  the 
books  of  the  bank,  the  latter,  in  the  absence  of  notice  that  the 
president  and  secretary  of  the  former  had  no  authority  to  sign 
checks,  was  justified  in  honoring  all  checks  signed  by  thoee 
officers.  This  much  we  do  not  understand  counsel  to  dispute. 
Their  contention,  upon  this  branch  of  the  case,  relates  mainly 
to  the  liability  of  the  mining  company  for  the  amount  of  any 
overdraft  checks  signed  by  ite  president  and  secretary. 

Touching  that  liability,  we  have  to  say  that  since  the  mining 
company  had  power,  under  its  charter,  to  raise  money  in  thai 
mode,  for  use  in  ite  corporate  business,  and  since  an  indebted* 
ness  thus  created  would,  in  the  usual  course  of  business,  be 
evidenced  by  the  checks  of  ite  president  and  secretary,  the  pre- 
sumption should  be  indulged,  not  onlv  that  those  officers,  in 
making  an  overdraft,  did  not  exceed  tneir  authority,  but  thai 
the  moneys  thus  obtained  were  paid  over  to  or  received  by  the 


I 


The  Paodto  Ooabt  Law  Joubnai.. 


tnpaii;.  But  that  is  a  mere  preBumptioD  ariamg  from  the 
Qduct  of  the  parties,  as  well  as  from  the  general  mode  in 
lich  corporatioQB  organized  for  profit  conduot  their  businesB. 
at  prestimptioQ,  if  not,  under  the  special  circumatancea  of 
a  caae,  coucIuhI'vq,  might  have  been  orerthrown  by  afiOrmative 
Mi  of  want  of  auUiority,  express  or  implied,  in  the  president 
d  secretary  of  the  mining  company  to  make  overdraft  checks, 
d  by  proof  that  the  company  did  not  receive  the  money  paid 
iTBon  by  the  bank.  There  is,  however,  no  such  proof  in  this 
;e.  The  finding  is  entirely  silent  as  to  whether  the  company 
1  not  receive  and  use  the  money.  And  the  finding  that  "  no 
lolution  or  special  authority  of  the  defendant  was  ahovm 
tborizing  its  president  or  aecretaiy,  and  either  of  them,  to 
ardraw  its  account  in  bank,"  fairly  interpreted,  means 
thing  more  than  that  no  proof  was  made,  either  way,  on  that 
int.  It  does  not  necessarily  imply  that  a  resolution  to  that 
ect  was  not,  in  fact,  passed,  nor  t^at  sach  special  authority 
s  not,  in  fact,  given.  The  meager  evidence  n^n  which, 
:ordiDg  to  the  special  finding,  tiie  case  was  tned  below, 
we  think,  mBufScient  to  overturn  the  presomptions  which 
luld  be  indulged  in  favor  as  well  of  the  bank  as  of  the  integrity 
d  fidelity  of  the  officeifi  of  the  mining  company. 
rhia  conclusion  renders  it  unnecessary  to  consider  any  other 
estion  in  the  case, 
rhe  judgment  is  affirmed. 


In  the  circuit  Court  of  the  United  States. 

Ninth  Cikodit,  Dibtbutt  of  Galifoskia. 
HE    SOUTHEBN  PACIFIC  BAQiBOAD  CO.,  Plaottiff, 


JOHN  J.  DOTLE, 

MoBTQAOE.  Th  conveyknce  of  luida  by  the  SouUiem  PacUc  Railroad  Cinii- 
puiv  to  P  Mills  uid  Llovd  Tevis,  in  tnut,  to  wcare  the  paymvDt  of 
Deris  n  F  rvt  Mortoige  Bonds,"  in  the  nsiul  fonn  of  »  mortgkge,  except 
be  ng  to  tru  en  with  k  condition  of  defeuance,  providiiiK,  tbttt  upon  the 
pkyiiiED  ands,  "  this  indenture  and  the  eatate  heret^  granted  iball 

ceane  a  ne     etc,  with  a  clause  reserving  to  the  grantor  the  "soie 

and  rx  1  sgement  and  control "  of  the  LradB,  uid  only  providing  for 

an  entn  ore,  and  sale  by  the  trustees,  upon  default  and  subsequent 

.laiTxin  1  -ndholden,  is  in  substance  and  law  a  mortesge  under  tha 

and  the  right  of  possession  until  default,  and  a  demand  b7 


Calif  n 

thebrn 


Qortpagor  or  gi 
Under  the  Code,  a  mortgage  i 

s  hypothecated  for  thepertor " 

uige  of  possession." 
mortgagee,  "or  any  ol 


458  The  Paoifio  Ooast  La.w  Journal. 

Sw  MoBTOAOB  Tbust.  Where  the  mortga^  confers  a  power  of  sale  upoii  toy 
petaon  other  than  the  party  securedy  it  neoesaarily,  also,  embraoee  a  trost; 
Dut  it  does  not  neceeBarily  give  a  right  of  poeseinon  of  tne  mortgaged  prop- 
erty to  the  trustee,  at  least  before  condition  broken.    ' 

4.  Tbust  Dbbd  Undbb  Code.    If  the  instrument  in  question,  under  the  Code,  is 

strictly  a  trust  deed  rather  than  a  mortgage,  the  result  is  the  same  in  Uru 
case,  lor  it  conveys  no  n^ht  to  the  possession,  management,  or  control  of  the 
landjB  upon  the  trustees  till  after  default  and  a  demand  by  the  bondholder!. 

5.  Express  Trusts  may  be  created  under  the  Calif  oniia  Code  to  sell  real  pop- 

eiiy  and  apply  or  dispose  of  the  proceeds,  but  it  must  be  "  in  accordanca 
witn  the  instrument  creating  the  tnist;"  and,  in  this  instance,  tiie  lands  odd- 
veyed  by  the  terms  of  the  deed  are  left  in  the  sole  and  exclusive  management, 
control  and  possession  of  the  grantor  till  default  and  demand. 

6k  TiTLB,  Where  Vested.  Under  the  Code,  every  valid  express  trust  vests  the 
title  in  the  trustees,  subject  to  the  execution  of  the  trust,  and  not  in  the  bea- 
eficiaries. 

7.  Sams.  Whatever  the  estate  is,  be  it  great  or  small,  created  by  the  trust  deed, 
the  whole  is  vested  in  the  trustees ;  but  what  the  estate  is  which  vests  in  the 
trustees,  its  extent  and  quality,  depends  wholly  upon  the  terms  of  tJie  instru- 
ment creating  the  trust  and  not  upon  the  Code. 

B.  Estate  Not  Embraced  in  the  Trust.  Under  the  Code,  "  where  an  express 
trust  is  created  in  relation  to  real  property,  every  estate  not  embraced  in  the 
trust,  and  not  otherwise  disposed  of,  is  left  in  the  author  of  the  trust 

9.  Trust  Estate.  The  sole,  exclusive  management,  control,  and  possession  of 
the  land  in  question,  being  by  the  express  terms  of  the  trust  deed,  or  mort- 
gage in  question,  left  in  tne  grantor  till  default  and  demand  by  the  bond- 
holders, this  portion  of  the  estate  was  not  embraced  in  the  trust,  and,  in  the 
language  of  the  Code,  ''is  left  in  the  author  of  the  trust** — the  Southern 
Pacific  Bailroad  Company. 
10.  Bight  of  Action.^  The  right  of  possession,  management,  and  control  of  the 
lands,  embraced  in  the  mortgage  or  trust  deed,  whichever  it  may  be,  being 
by  the  terms  of  the  instrument  left  in  the  grantor,  the  lifi^t  of  action  to 
recover  possession  againat  trespassers  is  in  the  Southern  Pacific  Bailroad 
Company,  the  grantor  and  author  of  the  trust. 

STATEMEMT    OF    FAOTS. 

In  thifi  case,  the  defendant,  in  addition  to  the  points  hereto- 
fore made  in  the  case  of  the  SoiUhem  Pacific  Baitroad  Co,  vs. 
Orton,  6  Saw.  157,  and  the  several  cases,  tried  with  it;  and  the 
case  of  the  same  plaintiff  against  Pryor,  now  claims,  that  before  the 
institution  of  this  action,  the  plaintiff  conveyed  all  the  lands  de- 
rived under  the  Congressional  grant  to  D.  O.  Mills  and  Uojd 
Tevis;  and  that  at  the  date  of  the  commencement  of  this  action, 
the  legal  title,  right  of  possession,  and  consequently,  the  right 
of  action  were  in  said  Mills  and  Tevis,  and  not  in  said  plaintiff; 
and  for  that  reason  said  plaintiff  cannot  recover.    To  establish 
this  defense,  the  defendant  introduced  in  evidence  an  indenture 
made  by  the  plaintiff  to  said  D.  O.  Mills  and  Lloyd  Tevis,  beaiing 
date  April  1,1875,  duly  acknowledged  and  recorded  in  the 
several  counties  through  which  the  road  is  located,  and  in  which 
the  lands  are  situated.     The  recitals  and  provisions  of  said  deed 
material  to  this  question,  are  as  follows:    '*  Whereas  the  party  of  ^ 
the  first  part    *    *    *    is  about  to  issue  ita  firoi  mortgage  bonds 
upon  said  railroad  and  telegraph  Ime,  and  rolling  stock,  fixtores, 
and  franchises,  and  also  upon  the  land  granted  to  it  by  Congress 
*    *    *    and  whereas,  the  Board  of  Directors    *    *    *    at  a 
meeting  of  said  Board,  at  which  all  the  members  were  present, 
did  by  a  resolution  to  that  effect,  which  was  unanimously  adopted 
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and  passed,  determioe  and  direct,  that  first  niortga^lionils  upon 
said  railroad  and  telegraph  line,  its  rolling  stock,  fixturea,  and 
franchises,  and  upon  aaid  Dereinbefore  described  lands  *  *  * 
be  prepared,  executed,  and  isaned  by  the  President  and  Secre- 
tary of  said  ct>m])any;  *  *  *  and  whereas  the  said  Board  of 
Directors  at  tlie  meeting  aforesaid,  and  in  the  manner  and  form 
uid  by  the  vote  aforesaid,  did  further  resolve  that  the  said 
series  A  of  said  bunds  should  be  executed  and  iseuedin  sufastan- 
dally  the  followintf  form,  which  form  is  headed  "  First  Mortgage 
Bonds. "  And  in  the  bond  it  is  said,  "  this  bond  is  one  of  series 
1"  of  the  first  mortg^e  bonds  isaned,  and  to  be  issued  by  the 
taid  Southern  Pacific  Railroad  Company.  *  •  *  All  of  said 
xinds  are  secured  by  a  mortgage  or  de«d  of  trust,  bearing  even 
late  with  the  bonds    *    *    *    duly  executed  by  said  company 

0  D.  O.  Mills  and  Lloyd  Tevis  •  *  *  as  said  trustees,  upon  its 
'ailroad  and  telegraph  lines  *  »  *  aggregating  eleven  hun- 
Lred  and  fifty  miles  of  railroad  and  telegraph  lines,  with  all  the 
oiling  stock,  stations,  fixtures,  and  franchises  for  the  permanent 
ise  thereof.  *  ''  »  Also  all  the  lands  granted  to  said  com- 
lany  by  the  Connreas  of  the  United  States  *  *  ♦  not  sold 
ir  otherwise  dispoyedof  prior  to  the  execution  of  said  mortg^B," 
tc.  The  said  instrument  further  recites,  that,  whereas  Con- 
Tess  granted  to  said  company  certaib  alternative  eections  of 
&nd,  and  whereaK  the  said  Boud  of  Directors,  at  the  meeting 
foresaid,  and  in  the  manner  and  form  and  by  the  vote  aforesaid, 
id  further  direct,  that  to  secure  the  payment  of  said  bonds,  a 
rst  mortgage  upon  said  rolling  stock,  station,  fixtures,  right  of 
ray,  franchises,  and  the  lands  aforesaid,  lands  aforesaid  granted 
y  said  Acts  of  Congress,  not  sold  or  otherwise  disposed 
f  or  contracted  to  be  sold,  as  shown  by  the  books  of 
aid    company,  should  be  executed  under  the  corporate  seal 

f  said  company,  and  be  signed  by  the  President  and  Secre-  ■ 
iry  to  D.  O.  Mills  and  Lloyd  Tevis  »  •  •  gs  trustees  for 
ae  holders  of  said  bonds.  *  »  •  Now,  therefore,  this  inden- 
ire  witnesseth.that  the  said  Southern  Pacific  Kailroad  Company 
>r  the  better  seeming  of  the  payment  of  the  principal  and  inter- 
st  of  the  said  first  mortgage  bonds,  and  in  consideration,  also, 
f  the  sum  of  one  dollar  to  it  in  hand  paid  by  the  said  parties  of 
le  second  part,  the  receipt  whereof  is  hereby  acknowledged, 
as  granted,  barj^'ained,  sold,  and  aliened,  conveyed,  and  con- 
rmed.  and  by  tliese  presents  doth  grant,  bargain,  sell,  alien, 
anvey,  and  confirm  unto  the  said  parties  of  the  second  part, 
nd  to  their  succesHors  duly  appointed,  for  the  execution  of  the 
rusts  herein  set  forth,  the  f<^lowing  property  now  or  hereafter 
[instituted,  purchased,  acquired,  held  in  possession  and  owned 
y  said  company  to  wit;  The  whole  of  the  railroad  and  telegraph 
n«  of  the  said  ciiiiipany,  running  from  the  city  of  San  Francisco,' 

1  the  State  of  California,  in  a  southerly  and  southeasterly  dJrec- 
on,  by  way  of  Camadero  Junction,  Salinas  Yslley,  and  Polonio 
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Pass,  to  the  Colorado  Biyer,  at  or  near  the  *'  Needles;"  also, 
from  Camadero  Junction  to  San  Benito;  aggregating  eleven 
hundred  and  fifty  miles  of  railroad  and  telegraph  lines,  including 
all  the  rights  of  way,  roadway,  track,  and  tracks,  together  with 
all  the  superstructiures,  depots,  depot  grounds,  station  houses, 
watering  places,  work  shops,  machine  shops,  machinery,  side 
tracks,  turnouts,  turn-tables,  weighing  scales,  locomotives,  tend- 
ers, cars,  rolling  stock  of  all  kinds,  full  equipments,  fixtures, 
tools,  and  all  other  property  which  may  be  necessarily  or  ordin- 
arily used  in  operating  or  repairing  the  said  railroad,  including 
all  of  the  said  property,  wiiich  is  now  or  may  hereafter,  in  whole 
or  in  part,  be  constructed,  or  completed,  purchased,  acquired, 
held,  or  owned  by  the  said  company,  pertaining  to  said  railroad, 
and  all  the  corporate  rights,  privileges,  and  franchises  of  said 
company,  pertaining  to  said  road,  together  with  all  and  singular 
the  tenements,  hereditaments,  and  appurtenances  thereunto 
belonging  and  appertaining,  and  the  reversion  and  reversions,  re- 
mainder and  remainders,  rents,  incomes,  issiles,  and  profits 
thereof,  with  all  the  rights,  titles,  interests,  estate,  property, 
succession,  claim,  and  demand,  in  law  or  equity  of  the  said  party 
of  the  first  part,  of,  in,  and  to  the  same  or  any  part  and  parcel 
thereof;  to  have  and  to  hold  the  above  granted  and  described 
premises,  property,  and  franchises,  with  all  the  appurtenances 
unto  the  said  parties  of  the  second  part,  and  to  the  survivor  of 
them,  and  their  successors,  duly  appointed,  upon  trust  and  for 
the  use  and  beixefit  of  the  person  or  persons,  body  or  bodies, 
politic  or  corporate,  who  shall  have  become,  or  be  from  time  to 
time  holders  of  the  said  "  first  mortgage  bonds,"  or  any  of  them. 
Provided,  always,  and  these  present  are  upon  the  express  con- 
dition that  if  the  said  party  of  the  first  pful},  or  its  successors, 
shall  weU  and  truly  pay,  or  cause  or  procure  to  be  paid  imto  the 
,  holders,  from  time  to  time,  of  said  bonds,  and  each  and  every 
one  of  .tiiem,  the  said  sums  of  money  secured  to  be  paid  by  the 
said  bonds,  and  the  interest  coupons  attached  thereto,  at  the 
places  and  times,  and  in  the  manner  set  forth  in  the  said  bonds, 
according  to  the  true  intent  and  meaning  thereof,  then  these 
presents,  and  all  the  property,  estate,  right,  franchises,  and 
privileges  herein  and  hereby  granted  and  conveyed,  shall  cease, 
determine,  and  be  void." 

''  But  if  defatdt  shall  be  made  in  the  payment  of  the  said  sums 
of  money  specified  in  said  bonds,  or  m  the  payment  of  said 
interest  coupons  or  either  of  them,  or  any  part  thereof,  and  if 
the  same  shall  remain  unpaid  for  the  period  of  six  months  from 
and  after  the  time  when  the  same  should  have  been  paid, 
according  to  the  terins  of  said  bonds,  then  the  said  parties  of  the 
second  part,  or  either  of  them,  upon  the  refusal  of  the  other,  or 
their  successors  in  said  trust,  by  themselves,  or  their  agents,  or 
servants,  in  that  behalf,  may,  upon  request  of  the  holder  or 
holders  of  not  less  than  one-f  ouiili  of  said  bonds,  on  which  the 
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interest  or  principal  shall  so  be  and  have  so  remained  in  de- 
fault, as  aforesaid,  enter  into  and  upon  and  take  possession  of 
all,  or  in  their  or  his  discretion,  any  part  of  the  said  premises  and 
property  hereinbefore  described,  and  work  and  operate  the  said 
railroad,  and  receive  the  income,  receipts,  and  profits  thereof,  and 
out  of  the  Hame  "  pay  certain  specific  charges  and  indebtedness  in 
the  order  named,  *  *  *  "or  the  said  parties  of  the  second 
part  may  in  such  case  foreclose  this  mortgage,  and  sell  and 
dispose  of,  according  to  law,  all  the  rightfi,  property,  privileges, 
franchises,  real  and  personal  with  the  appurtenances  herein  and 
hereby  granted,  or  so  much  thereof  as  may  be  necessary,  and 
out  of  the  money  arising  from  such  sale  pay  the  costs,  charges, 
and  expenses,"  etc.  *  *  *  "  And  the  said  party  of  the  first  part 
hereby  covenants  and  agrees  that  if,  at  any  time,  any  lands  now 
used  for  depot  or  shop  purposes,  or  right  of  way  or  water,  or 
any  lands  not  now  used,  but  which  may  bo  heree^ter  used  tor 
such  purposes,  shall  for  any  cause  cease  to  be  needed  or  used 
by  said  party  of  the  first  part  for  such  purposes,  the  said  parties 
of  the  second  part  may  sell  the  same  at  the  price  to  be  agreed 
upon  by  the  parties  of  the  first  and  second  parts,  and  apply  the 
money  realized  from  such  sale  or  sales  to  the  redemption  of  said 
bonds  in  the  manner  hereinafter  provided  in  the  case  of  money 
realized  from  the  sale  of  lands  granted  by  the  United  States  to 
the  said  par^  of  the  first  part."     *     *     * 

"  This  indenture  further  witnesseth:  That  the  said  party  of 
the  first  part,  for  the  purpose  of  securing  the  payment  of  the 
sums  of  money  mentioned  in  said  bonds  and  the  interest  thereon, 
and  in  consideration  of  the  premises,  and  also  for  sJid  in  oon- 
sideratioa  of  the  sum  of  one  dollar  to  the  said  party  of  the  first 
part  in  hand  paid  by  the  parties  of  the  second  part,  the  receipt 
whereof  is  hereby  acknowledged,  has  granted,  bargained,  sold, 
released,  enfeoffed,  conveyed,  and  confirmed,  and  by  these 
presentd  does  grant,  bargain,  sell,  release,  enfeoff,  convey,  and 
confirm  onto  tae  said  parties  of  the  second  part,  as  trustees, 
and  to  their  successors  and  survivors,  and  their  assigns  forever" 
all  the  lands  granted  by  the  Act  of  Congress  as  described  in  the 
instrument.  "  To  have  and  to  hold  all  and  singular  the  lands 
hereby  granted  or  intended  to  be  granted,  and  each  and  every 
part  and  parcel  thereof,  vrith  the  appurtenances  thereunto 
belonging,  unto  the  said  parties  of  the  second  part,  and  their 
successors  and  survivor  and  their  assigns  forever,  as  trustees, 
for  the  uses  and  purposes,  and  upon  the  trusts,  terms,  con- 
ditions, and  agreements  in  this  indenture  set  forth  and  de- 
clared." 

"  Provided  always,  and  these  presents  are  upon  the  express 
condition,  that  if  ihe  said  party  of  the  first  part  shall  well  and 
ti^7  Pi^yi  or  cause  to  be  paid,  to  the  holders  of  said  bonds,  and 
every  of  them,  the  principal  sums  of  money  therein  mentioned, 
according  to  the  tenor  thereof,  with  the  interest  thereon  at  the 
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times  and  in  the  manner  hereinbefore  provided,  according  to  the 
true  intent  and  meaning  of  these  presents,  then,  and  from  thence- 
forth, this  indenture,  and  the  es&te  hereby  granted,  shall  cease 
and  determiiie,  and  all  the  right,  title,  and  interest  in  anj  and 
all  property  hereby  conveyed  to  the  parties  of  the  second  part, 
not  then  disposed  of  under  the  powers  hereby  conferred,  shall 
revert  to  and  vest  in  the  said  parties  of  the  first  part." 

''  This  indenture  further  witnesseth,  that  these  presents,  and 
the  said  bonds  are  made,  executed,  and  delivered,  upon  the 
trusts,  terms,  conditions,  and  agreements  following,  that  is  to 
say:  That  all  the  lands  hereinabove  conveyed  and  mortgaged 
shall  be  under  the  sole  and  exclufdve  management  and  control  qfOke 
said  party  of  t?ie  first  part,  who  shall  have  fuM  poioer  and  authority 
to  make  contracts  for  (he  sale  of  the  same  at  sujch  price,  on  such 
credit  or  terms  of  payment,  and  such  other  conditions  as  shall 
be  agreed  on  by  the  said  parties  of  the  first  and  second  parts, 
and  as  shall  seem  to  them  best  calculated  to  secure  the  payment 
in  full  of  all  the  bonds  issued  as  hereinbefore  provided,  until 
entry  or  foreclosure  by  the  trustees  as  hereinafter  provided. 
But  no  title  to  any  tract  of  land,  contracted  to  be  sold  by  the 
said  party  of  the  first  part,  shall  be  given  until  the  whole  of  the 
purchase  money  of  said  tract  shall  be  paid  to  said  parties  of  the 
second  part,  or  their,  successors  or  survivors,  in  cash  or  in  said 
bonds  of  over-due  coupons  thereof.  And  for  this  purpose  it  is 
agreed  that  the  said  party  of  the  first  part  and  said  trustees  shall 
cause  all  such  lands,  as  they  shall  from  time  to  time  become 
subject  to  sale,  to  be  carefully  examined  and  surveyed,  and  shall 
fix  to  each  tract  or  parcel  such  price  as  in  their  judgment  shi^ 
be  most  judicious,  having  in  view  the  interests  of  all  parties; 
and  said  lands  shall  be  and  remain,  at  all  times  thereafter,  open 
for  sale  to  any  person  who  may  desire  to  purchase  and  pay 
therefor,  the  prices  being,  nevertiieless,  at  all  times,  subject  to 
revision  and  alteration  by  the  said  parties,  and  the  party  of  the 
first  part  may  reserve  from  sale  any  lands  necessary  for  depot 
grounds,  or  other  purposes  connected  with  the  constructio];!  or 
operation  of  said  railroad  or  telegraph.  The  purchaser  of  any 
such  land  shall  be  at  liberty  to  pay  for  the  same  in  the  aforesaid 
bonds  or  overdue  coupons  at  par;  and  when  any  tract  or  parcel 
of  said  lands  shall  have  been  purchased  and  paid  for,  either  in 
bonds,  coupons,  or  cash,  as  hereinbefore  provided,  the  same 
shall  be  conveyed  by  the  said  parties  of  the  first  and  second 
parts  to  the  purchaser,  in  fee  simple,  and  shall,  by  such  convey- 
ance, be  absolutely  and  forever  released  from  any  and  sIL  lien 
or  incumbrance  for  or  on  account  of  said  bonds,  or  any  other 
debt  or  obligation  of  the  said  party  of  the  first  part."  *  *  * 
*'  The  said  trustees  shall  apply  the  proceeds  of  the  sales  made  by 
them  of  lands  hereby  conveyed  to  the  sole  and  exclusive  purpose 
of  the  payment  of  the  bonds  provide^  for  in  and  issued  in  con- 
formity to  the  terms  of  this  indenture.    And  for  such  purpose  all 
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such  av^ls  ahall,  from  time  to  time,  as  th^  same  are  realized,  be 
used  in  tlie  porcliase  of  such  bonds  in  the  market,  to  be  can- 
celled, so  long  as  purchase  thereof  can  be  made  at  par,  and 
whenever  such  bonds  cannot  be  purchased  at  that  rate,  said 
truBtees  shall  advertise  for  proposals  to  sell  such  bonds  to  them, 
in  two  newspapers  published  m  the  city  of  New  Yorlc,  and  one 
newspaper  published  in  the  city  of  »in  Francisco;  and  after 
receiving  such  proposals  the;  shall  hare  power  to  purchase  such 
bonds  at  the  lowest  terms  so  offered."     *     *     * 

"  If  any  default  shall  be  made  in  the  payment  either  of  princi- 
pal or  interest  on  any  of  aaid  bonds  for  six  months,  after  denmnd 
at  the  place  of  payment,  when  the  same  shall  become  due,  then 
the  said  trustees  mar,  on  being  requested  l^  the  holders  of  at 
least  one  hundred  thousand  dollars  of  such  bonds,  enter  into 
and  take  possession  of  any  of  the  lands  above  conveyed,  and 
foreclose  this  mortgage;  and  may  sell  at  public  auction  so  much 
of  aaid  lands  as  may  be  necessary  to  discharge  all  arrears  of 
such  interest,  and  apply  the  proceeds,  after  deducting  the  costs, 
charges,  and  expenses  of  such  entry,  foreclosure,  and  sale  to 
the  payment  of  such  arrears  of  interest.  If  any  such  default 
shall  continue  for  one  year  from  the  time  of  such  demand  and 
refusal,  the  principal  sum  of  all  bonds  then  outstanding  shall 
become  due  and  payable,  and  the  sold  trustees  may  enter  into 
and  take  poesesaon  of  all  the  lands  above  by  these  presents 
mortgaged  or  conveyed,  foreclose  this  mortfoge,  and  sell  at 
public  auction  all  such  lands,  or  so  much  thereof  as  may  be 
necessaiy,  first  giving  at  leaet  six  months  previous  notice  of  the 
time  and  place  of  sale  in  at  least  one  newspaper  published  in  the 
city  of  Hew  York,  and  in  one  published  in  each  of  the  cities  of 
San  Francisco,  Sacramento,  Los  Angeles,  and  San  Diego;  and 
they  shall  apply  the  proceeds  thereof,  after  deducting  the  costs, 
charges,  and  expenses  of  such  last  mentioned  entry,  foreclosure, 
and  sale  to  the  payment  of  all  said  bonds  then  outstanding,  and 
the  int«reet  accrued  thereon,  rendering  the  surplus,  if  any  there 
shall  be,  unto  said  party  of  the  first  part.  In  case  of  any  sale  upon 
any  such  foreclosure,  or  at  any  such  public  auction,  the  said 
trustees  shall  moke,  execute,  and  deliver  a  conveyance  of  the 
said  lands  so  sold,  which  shall  convey  to  the  purchasers  all  the 
rights  and  privileges  of  the  said  party  of  the  first  part,  in  and 
to  the  property  so  sold,  to  the  same  extent  as  the  same  shall 
have  been  previously  enjoyed  and  held  by  the  said  party  of  the 
first  part. " 

"  If  after  any  such  entry  shall  be  made,  or  any  such  fore- 
closure proceedings  shall  be  commenced,  for  the  satisfying  of 
interest  only,  as  above  provided,  and  before  the  lands  are  sold 
thereon,  the  said  party  of  the  first  part  shall  pay  and  discharge 
such  interest,  and  deliver  the  coupons  therefor  to  the  said 
truntecH,  and  pay  all  the  costs,  changes,  and  expenses  incurred 
in  such  entry  any  foreclosure  and  the  proceedings  thereon;  then 
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and  in  every  such  case  the  said  tniBtees  shall  discontinue  their 
proceedings  thereon,  and  restore  to  the  said  party  of  the  first 
part  all  of  such  land,  to  be  held  subject  to  the  above  oonTeyanoe 
and  mortgage,  and  subject  to  all  the  provisions,  terms,  and  con* 
ditions  of  these  presents,  in  like  manner  as  if  such  entry  had 

not  been  made,  nor  such  foreclosure  proceedings  commenced." 

♦    *    ♦    « 

^'  Whenever  all  the  bonds  which  shall  have  been  made  and 
issued  by  the  said  party  of  the  first  part  under  and  in  conformity 
to  the  provisions  of  this  indenture,  with  the  interest  thereon,  to- 
gether with  all  the  expenses  incurred  by  the  said  trustees  in  the 
execution  of  the  trust  herein  and  hereby  created  shall  have  been 
fully  paid  or  satisfied,  the  said  trustees  shall  reconvey  to  the 
said  party  of  the  first  part,  all  and  singular  the  said  lands  then 
in  the  hands  of  the  said  trustees  and  not  before  that  time  sold  or 
disposed  of  in  the  execution  of  the  trust  hereby  created." 

Lake  S  McKoon,  for  plaintiff. 

H,  E,  Highton  and  ff.  U.  McBride,  for  defendant. 

Sawteb,  Circuit  Judge,  after  stating  tl^e  facts: 

It  is  claimed  by  the  plaintiff  that  the  instrument  in  ques- 
tion is  only  a  mortgage  with  a  power  of  sale — ^the  legal 
title  and  right  of  possession  remaining  in  the  mortgagor;  while 
the  defendant  asserts  that  under  the  provisions  of  the  Code,  and 
the  decisions  of  the  Courts  of  California,  it  is  a  trust  deed,  which 
vests  the  legal  title,  and  the  right  of  possession  in  the  grantees 
and  trustees,  Mills  and  Tevis;  and  that  the  right  of  action  in 
this  case  is  vested  in  them  alone.  In  Plait  vs.  Union  Pacific  B. 
R.  Go.,  99  U.  8.  67,  the  Supreme  Court  of  the  United  States 
held  a  similar  instrument  to  be  a  mortgage.  Says  the  Court: 
*^  The  instrument,  we  think,  though  in  form,  a  deed  of  trust,  was 
substantially  a  mortgage."  The  dissenting  Justices  also  regard 
it  as  a  mortgage.  But  the  defendant  urges,  that  the  Civil  Uode 
of  California  controls  the  case,  and  that,  under  the  Code,  the  in- 
strument is  not  a  mortgage,  but  a  deed  of  trust  passing  the 
legal  title.  Upon  an  examination  of  the  instrument  and  the  proYi- 
sions  of  the  Code,  it  seems  to  answer  the  description  of  a  mort- 
gage, as  well  as  it  does  that  of  a  trust  deed.  It  is,  certainly,  **  a 
contract  by  which  specific  property  is  hypothecated  for  the  per- 
formance of  an  act,  and  without  the  necessity  of  a  change  of 
possession  "  (Civil  Code,  Sec.  2920);  for  no  change  of  possession 
is  provided  for  until  a  default;  and  not  even  then,  unless  a  large 
portion  of  the  holders  of  the  bonds  secured,  demand  it.  The 
''  lien  "  Created  is  also  ''  special,  and  is  independent  of  posses- 
sion," as  is  provided  in  regard  to  a  mortgage  in  Section  2923. 
"  A  mortgage  does  not  entitie  the  mortgagee  to  possession  of 
the  property  unless  authorized  by  express  terms  of  the  mort- 
gage."    (Section  2927.)    **  A  power  of  sale  may  be  conferredby 


Thx  Faoifio  Coast  Llw  JocbAal. 


466 


mortgage  upon  tbe  mortgagee,  or  anj  other  person,  to  be 
ercised  after  a  breach  of  the  obligation  for  which  the  mortgage 
a  security."  (Sec.  3932.)  This  inetrument  provideB  for  ta^ng 
isseeaioD  by  the  grantees  named  in.  it  after  default,  and  not 
fore,  find  confers  a  power  of  sale  upon  them  in  the  contingen- 
ts specified,  they  being  persons  other  than  the  persons  for 
tiose  security  it  is  intended,  just  as  these  provisions  of  the 
itute  say  may  be  done.  The  statutory  definition  of  a  mortgage 
•es  not  say  that  the  contract  of  hypothecation  must  be  with  t£e 
editor,  nor  that  the  power  of  sale  authorized  to  be  given  shall 
:  given  to  him,  but  in  express  terms,  that  the  latter,  at  least, 
ay  be  "  to  any  other  person." 

So  Section  744  of  the  Code  of  Oivil  Procedure  provides,  "  that 
mortgage  of  real  property  shall  not  be  deemed  a  conveyance, 
liatever  its  terms,  so  as  to  enable  the  owner  of  the  mortgiige  to 
cover  poRBeai^ioD  of  the  real  proper^,  without  a  forclosure  and 
le." 

Under  this  provision,  conveyances  absolute  in  form  without 
ly  inatruiiii'ii;  of  defeasance,  if  made  to  secure  the  payment  of 
oney,  haw-  'ften  been  held  by  the  Supreme  Court  of  California 
be  mortj;'ii^".'3.  This  provision  is  a  statutory  recognition  of 
e  principlo,  that  mortgages  may  be  made  in  various  forms. 
^herein,  then,  does  the  instrument  in  question  fall  short  of 
iing  a  murtgiige  within  the  definitions  and  various  descriptions 
ven  iu  the  tjcveral  provisions  of  the  stAtute  cited? 
Bub  it  mity  tilso  contain  the  elements  of  a  trust  deed,  as  de- 
iribed  in  the  titatute,  and  fall  within  the  definition  of,  or  em- 
race  a  trust.  But  is  it  any  the  less  a  mortgage  ?  If  the  mort- 
age contains  n  power  of  sole  to  "  any  other  person  "  than  the 
lortgagee,  mid  the  Code  says  it  may,  it  necessarily  embraces  a 
nist;  but  it  does  not  necessarily  carry  the  right  of  possession 
ad  control  of  the  land,  at  least,  before  default.  The  sole  pur- 
otm,  expressly  appears  in  every  part  of  the  instrument  in  ques- 
ou,  to  be,  to  secure  the  payment  of  certain  bonds,  which  are 
snat&ntly  and  alw^s,  in  tbe  instrument,  and  in  the  bonds 
lemselves,  culled  "  first  mortgage  bonds," 

The  authority  from  the  Board  of  Directors  to  make  the  instru- 
lent,  recited  m  the  instrument,  is  only  authority  to  exetmte  a 
lortgage;  :iiid  there  is  no  authority  recited  to  execute  anything 
at  a  mortgage.  And  no  other  authority  than  that  recited  in 
le  instrument  appears  in  evidence.  The  resolution  of  the 
>oard  of  Directors  authorizing  the  transaction  according  to  the 
jcitals  is  only  to  execute  a  mortg^.  The  parties  evidently 
apposed  it  wns  a  mortgage,  and  it  doubtless  is  a  mortgage  in 
jbstaace,  in  law,  and  in  fact,  though  it  also  creates  a  trust. 
But  fiuppoHC  it  creates  a  trust  in  the  form  in  which  the  instm> 
tent  is  drawn,  even  under  the  provisions  of  the  Code  cited,  the 
^eult  muiit  be  the  same.  The  substantial  title,  and  the  present 
^ht  of  possession  to  the  land  under  the  express  terms  of  Uie 
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and  not  otherwise  disposed  of,  is  left  in  the  author  of  the  tnut." 
Thus,  in  either  kind  of  trusts,  the  rights  and  powers  of  the 
trustees  under  the  Code  itself,  are  defined  and  limited  by  the 
instrument  creating  the  trust.  What  then  are  the  purposes  of 
the  trust  in  question,  and  the  powers,  and  the  limitations  upon 
those  powers  of  the  trustees.  Mills  and  Tevis  ?  It  is  only  neces- 
sary to  glance  at  the  passages  of  the  instrument  set  out  in  the 
preliminaiy  statement  of  the  contents  of  the  instrument,  to  find 
an  answer  to  this  inquiry.  The  express  proTisions  of  the  instru- 
ment are  so  plain  and  specific  that  they  do  not  admit  of  con- 
struction or  doubt.  The  purpose,  and  only  purpose,  is  to  secure 
the  payment  of  a  loan  of  money  raised  upon  bonds  issued  and 
secured  by  what  is  substantially  a  mortgage,  and  put  upon  the 
market  in  the  usual  form  adopted  by  railroad  companies. 

The  lands  of  the  company,  as  well  as  the  road,  rolling  stock, 
and  all  other  appendages  and  equipments,  is  conveyed  with  a 
condition  of  defeasance.  The  granting  part  as  to  the  lands,  is 
in  the  usual  form  of  that  class  of  real  estate  mortgages,  except 
it  says  to  '*  the  said  parties  of  the  second  part,  as  irstees;"  and  the 
clause  Tia&en^um  is,  unto  the  said  parties  of  the  second  purt  *  *  * 
08  trustees,  for  the  uses  and  purposes,  and  upon  the  irustSy  terms, 
and  condilions  and  agreements,  in  this  indenture  set  forth  and 
declared. "  It  is  not  for  any  other  purpose  than  as  set  forth  in 
the  instrument.  The  defeasance  is  as  follows:  ''ProTided, 
always,  and  these  presents  are  upon  the  express  condition,  that 
if  the  said  patty  of  the  first  part  shall  well  and  truly  pay,  or 
cause  to  be  paid,  to  the  holders  of  said  bonds,  and  eTeiyof 
them,  the  principal  sums  of  money  therein  mentioned,  aooordinff 
to  the  tenor  thereof,  with  tiie  interest  thereon,  at  the  times  and 
in  the  manner  hereinbefore  provided,  according  to  the  true  intent 
and  meaning  of  these  presents,  then  and  from  thenceforth  this 
indenture  arid  the  estate  hereby  granted  shaU  cease  and  determine^ 
and  aU  the  right,  tiUe,  and  interest  in  any  and  all  properly  hereby 
conveyed  to  the  parties  of  the  second  part,  not  then  disposed  (^ under 
the  powers  hereby  conferred,  shall  revert  to  and  vest  in  the  said 
party  of  the  first  part. " 

The  only  change  in  this  defeasance  from  the  usual  defeasance 
in  an  ordmary  mortgage,  is  in  form,  not  in  substance.  Instead 
of  saying,  as  in  the  usual  form,  ''this  indenture  shall  be  nuU 
and  void,"  the  instrument  says,  "  this  indenture  and  the  estate 
hereby  granted  shall  cease  and  determine  and  all  the  right,  title, 
and  interest  in  any  and  all  property  hereby,  conveyed  to  the 

Earties  of  the  second  part  not  uien  disposed  of  under  the  powers 
ereby  conferred,  shall  revert  to  and  vest  in  the  said  party  of 
the  first  part."  This  is  substantially  the  same  as  the  provision 
of  the  statute  already  cited,  which  requires  no  reconveyance. 
It  is  true  that,  further  along  in  this  instrument,  there  is  another 
clause  providing  for  a  reconveyance,  whi^h,  under  this  provision 
and  the  statute,  seems  to  be  superfluous. 
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Bat  the  instrament  contams  the  following  cluaae  expresal; 
limiting  the  rights  of  the  truflteea,  "  these  presents  and  the  bondB 
are  made,  executed,  and  delivered  upon  the  trosts,  terms,  oon- 
djtiona,  sod  agreements  following,  that  la  to  say:  That  all  the 
lands  herein  aboTe  conveyed  and  mortgaged  shall  be  under  the 
sole  and  ej:clusive  managemeni  and  control  of  the  said  party  of  the 
firsi  pari,  u-ho  skoU  have  fuU  power  and  authority  to  make  con- 
Iracis  for  the  nale  of  the  same,  at  such  price,  on  such  credit  or 
tenns  of  payment,  and  such  other  conditions  as  shall  be  agreed 
on  by  the  said  ptfties  of  the^rsf  and  aecondparls,  and  as  shall 
seem  to  them  best  calculated  to  secure  the^ayment  in  full  of  all 
the  bonds  issued  as  hereinbefore  provided,  uniil  entry  or  fore- 
?ZoGurc  by  the  Iraalees,  aa  HSBBnurrsa  provided.  But  no  tUle  to 
my  trad  of  land,  contracted  to  be  sold  by  the  said  parly  of  the 
Urslpart  sitall  be  givemuUil  the  whole  of  the  purchase  vumey  of  said 
Tact  shall  bf  paid  to  said  parties  of  the  second  pari,  or  their 
mccesBors  or  survivor,  in  cash  or  in  said  bonds,  or  overdue 
coupons  thereof.  And  for  this  purpose  it  is  agreed  that  the  said 
party  of  the  first  part  and  said  tmstees,  shall  cause  all  such 
landg,  as  tjhall  from  time  to  time  become  subject  to  sale,  to  be 
itarefuUy  examined  and  surveved,  and  shall  affix  to  each  tract  or 
parcel  such  price  as  in  their  judgment  shall  be  most  judicious, 
laving  in  vUw  the  interests  o/allpariies;  and  said  lands  shall  be 
ind  remain  at  all  times  thereafter  open  for  sale  to  any  person 
irho  may  desire  to  purchase  and  pay  therefor;  the  prices  being, 
leverthelesB,  at  all  times  subject  to  revision  and  alteration  by 
ihe  said  parlies,  and  the  party  of  the  first  part  may  reserve  from 
laie  any  lamlw  ueoessary  for  depot  grounds,  or  other  purposes  con- 
lected  with  the  construction  or  operation  of  the  said  railroad  or 
slegraph. " 

Thus  by  the  express  terms  of  the  trust,  the  lands  hereinabove 
xjnveyed  and  mortgaged,  are  to  be  under  the  sole  and  exclusive 
nanagemeut  and  control  of  said  party  of  the  first  part" — the 
ilaintifi*  herein — until  entry  and  forefstosure  by  the  trustees  as 
lEREiNAFTER  PROTiDXD,"  aod  the  following  is  the  provision  faere- 
naft«r  made:  "  If  any  default  shall  be  made  in  the  payment 
dther  of  principal  or  interest  on  any  of  said  bonds  for  six  months, 
iter  demand  at  the  place  of  payment  when  the  same  shaU 
jccome  due,  then  the  said  trustees  may,  on  being  requested  by  the 
tolderg  of  at  Irast  one  hundred  thousand  dollars  of  such  bonds,  enter 
nto  and  lake  possession  of  any  of  the  lands  above  conveyed,  and 
breclose  this  mortgage;  and  may  sell,  at  public  auction,  so  mueh 
if  said  lands  as  may  be  necessary  to  discharge  all  arrears  of  such 
nteresl,  and  apply  the  proceeds,  after  deducting  the  costa, 
iharges,  and  expenses  of  such  entry,  foreclosure,  and  sale  to  the 
payment  of  Kuch  arrears  of  interest.  If  any  such  default  shall 
continue  For  une  year  from  the  time  of  such  demand  and  refusal, 
he  principal  oum  of  all  bonds  then  outstanding  shall  become 
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due  and  payable,  and  the  said  trustees  may  enter  into  and  take 
possession  of  all  the  lands  above  these  presents  mortgaged  or  con- 
vened, foreclose  this  mortgage  and  sell,  at  public  auction,  all 
said  lands,  or  so  much  thereof  ns  may  he  necessary ,  first  giving  at 
least  six  months  previous  notice  of  the  time  and  place  of  sale,  in 
at  least  one  newspaper  published  in  the  city  of  New  Y(Mrk,  and 
in  one  published  m  each  of  the  6ities  of  San  Francisco, 
Sacramento,  Los  Angeles,  and  San  Diego;  and  they  shall  apply 
the  proceeds  thereof,  after  deducting  the  costs,  charges,  and  ex- 
penses of  such  last  mentioned  entry,  foreclosure,  and  sale,  to  the 
payment  of  all  said  bonds,  then  outstanding,  and  the  interest 
accrued  thereon,  rendering  the  surplus,  if  any  there  shall  be, 
unto  the  said  party  of  the  first  part.  Li  case  of  any  sale  upon 
any  such  foreclosure,  or  at  any  such  public  auction,  the  said  trustees 
shall  make,  execute,  and  deuver  a  conveyance  of  the  said  lands 
so  sold,  which  shall  convey  to  the  purchasers  all  the  rights  and 
privileges  of  the  said  party  of  the  first  part,  in  and  to  the 
property  so  sold,  to  the  same  extent  as  the  same  shall  have  been 
previously  enjoyed  and  held  by  the  said  party  of  the  first  part." 

'*  If,  after  any  such  entry  shall  be  made,  or  an^  such  foreclos- 
ure proceedings  shall  be  commenced,  for  the  satisfying  of  inter- 
est, only,  as  above  provided,  and  before  the  lands  are  sold 
thereon,  the  said  parly  of  the  first  part  shall  pay  and  discharge 
such  interest,  and  deliver  the  coupons  therefor  to  the  said 
trustees,  and  pay  all  the  costs,  charges,  and  expenses  incurred 
in  such  entry  and  foreclosure  and  the  proceedings  thereon;  Qien 
and  in  every  swdh  case  the  said  trustees  shaU  disconivnue  their  pro- 
ceedings thereon  and  bestobb  to  thb  said  pabtt  of  the  hbst  pabt 
ALL  OF  SUCH  LANDS  to  he  held  stdject  to  the  above  conveyance  and 
mortgage,  and  stibject  to  all  the  provisions,  terms,  and  conditions  of 
thesepresents,  in  like  manner  as  if  such  entry  had  not  been  made, 
nor  snch  foreclosure  proceedings  commenced." 

So  by  the  express  terms  of  tiie  trust,  the  trustees  have  no  right 
whatever  to  enter  into  and  take  possession  of  any  of  the  lands 
above  conveyed,  *'  uutil  default,  and  ^not  then,  except  *'  being 
requested  so  to  do  by  the  holder  of  one  hundred  thousand 
dollars  of  such  bonds. "  And  even  then  they  are  only  authorized 
to  take  possession  of  and  sell  '*  so  much  of  said  lands  as  may  be 
necessary  to  discharge  all  arrears  of  such  interest,"  costs,  etc. 
But  if  default  contmues  for  one  year  from  the  time  of  such  de- 
mand and  refusal,  the  principal  shall  become  due,  and  then  the 
said  trustees  may  enter  into  and  take  possession  of  all  the  lands 
by  these  presente  mortgaged  or  conveyed,  foreclose  this  mortgage 
and  sell  *  *  *  so  much  thereof  as  may  be  necessary,"  etc. 
But,  '*  if  after  such  entry  shall  be  made,  or  any  such  foreclosure 
proceedings  shall  be  commenced  for  the  satisfying  of  interest 
only  *  *  *  and  before  the  lands  are  sold  thereon,  the  said 
party  of  the  first  part  shall  pay  and  discharge  such  interest,  etc. 
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*  *  *  Then,  and  in  every  bucIi  case,  the  said  trosteea  shall 
discontinue  their  proceedingB  thereon,  and  restore  to  the  said 
parly  of  the  firsl  part  d&  iwsh  lands,  to  be  held  subject  to  the 
above  conve}'aucd  and  mortgage,  and  subject  to  all  the  provi- 
sions, terms,  and  conditions  of  these  presents,  in  like  manner 
as  if  such  entrj-  hod  not  been  made,  nor  such  foreclosure  pro- 
ceedings been  commenced." 

Thus  it  appeara  by  clear,  express,  positive  provisions  of  the  in- 
strument creating  the  trust,  so  plain  that  there  can  be  no  possible 
ambiguity  uponfiie  point,  thatthe  said  trustees  fcoti  no  njrWiofto*- 
tmer  to  inUer  upon  or  take  possession  of  said  lands,  or  any  portion 
of  them,  until  the  contingency  of  a  default  and  demand  by  the 
bondholdeni  had  arisen;  and  even  then,  upon  the  removal  of  the 
contingency  by  the  plaintiff,  they  would  be  required  to  restore 
the  management,  control,  and  possession  to  the  plaintiff.  The 
prexenl  pot^scKKiun,  management,  and  control  of  these  lands  were 
not  any  part  of  the  estate  conveyed  to  the  trustees.  "  This 
estate  "  was  not  "  embraced  in  the  trust;"  and,  as  we  have  al- 
ready seen,  under  the  Code,  "  everv  estate  not  embraced  in  the 
trust,  and  not  otherwise  disposed  of,  is  left  in  the  author  of  the 
trust."  This  estate  was  merefore  left  in  the  plaintiff  in  this 
case — the  author  of  the  trust.  In  every  aspect  of  the  case, 
then,  whether  regarded  as  a  mortgage  or  a  trust,  and  no 
matter  which  class  of  trusts,  the  right  of  action  to  re- 
cover possession  of  the  lands  as  against  trespassers  is  left 
in  the  plaintiff.  Any  other  construction  would  take  the  road 
and  its  equipments  from  the  possession,  management,  and' 
control  of  the  plaintiff,  contrary  to  the  expressed  intention,  and 
give  them  to  the  trustees;  and  thus  not  only  prevent  the  com- 
pany from  operating  the  road  already  built,  but,  after  the  date 
of  the  instrument,  prevent  the  construction  and  operation  of 
any  more  road.  It  would  defeat  the  very  object  for  which  the 
instrument  was  given,  namely,  to  enable  the  plaintiff  to  build, 
equip,  and  operate  the  Southern  Pacific  Railroad. 

Although  the  jvoceeds  of  sales  of  lands  go  into  the  hands  of 
Mills  and  Tevis  for  the  redemption  of  the  bonds,  even  the 
power  of  sale  is  not  In  them,  except  after  default.  It  is  the 
plaintiff ' '  who  shall  have  power  and  authority  to  make  contracts 
for  the  sale  of  the  land.  But  it  shall  be  "  at  such  price,  on 
such  terms  of  payment,  and  such  other  conditions  as  shall  be 
agreed  on  by  the  said  partaes  of  the^rsf  and  second  part."  Thua 
while  the  management,  control,  and  power  to  make  the  contracts, 
is  in  the  plaintiff,  and  not  in  the  trustees,  both  the  plaintiff  and 
the  trustees  must  agree  on  the  price  and  terms  and  conditions 
of  the  sale,  and  as  a  mode  for  fixing  the  terms  of  sale,  it  is  pro- 
vided farther  in  the  instrument  that  the  plaintiff  and  the  "  trustees 
shall  cause  all  such  lands  as  shall  from  time  to  time  become 
subject  to  sale,  to  be  carefully  examined  and  surveyed,  and  shall 
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affix  to  each  tract  or  parcel  such  price  as  in  their  judgment  shall 
be  judicious,  having  in  view  (he  interests  of  all  parties^  and  said 
lands  shall  be  and  remain  at  aU  times  thereafter  open  for  Bale  to 
an^  person,  who  may  desire  to  purchase  and  pay  therefor,  the 
prices  being  nevertheless,  at  all  times,  subject  to  rcTision  and 
alteration  by  the  said  parties  " 

It  is  in  pursuance  of  this  provision  that  the  lands  have  been 
graded,  and  the  piices  fixed  by  the  plaintiff^  and  the  trustees 
acting  together,  which  prices  appear  to  have  created  the  great 
dissatisfaction  in  various  ways  manifested  by  the  several  defend- 
ants in  these  various  suits. 

Since  the  execution  of  this  instrument  the  fixing  or  changing 
of  the  established  prices  has  been  beyond  the  power  of  the 
plaintiff  alone,  without  the  concurrence  of  the  trustees;  and  the 
trustees  are  bound,  by  the  express  terms  of  their  trust,  to  con- 
sult the  interests  of  the  beneficiaries,  and  of  all  the  parties  in 
interest,  that  is  to  sav,  all  parties  having  an  interest  under  this 
instrument.  These  lands,  according  to  their  reasonable  full 
value,  are  a  part  of  the  security  upon  which  the  purchasen 
,  of  the  bonds  secured  are  entitled  to  rely. 

Another  limitation  upon  the  estate  and  the  powkbs  of  the 
trustees  is  found  in  this  instrument  in  the  provision,  that  when 
any  of  these  lands  shall  have  been  purchased  and  payed  for,  **the 
same  shall  be  conveyed  by  the  said  parties  of  the  fibst  and  second 
parts  to  the  purchaser  in  fee  simple,"  So  that,  the  trustees  have 
no  power  alone  even  to  convey,  except  after  default  upon  fore- 
closure and  sale.  This  is  another  evidence  of  the  care  which  the 
plaintiff  took  to  limit  the  extent  of  the  estate,  and  the  rights 
and  powers  vested  in  the  trustees;  and  the  limitations  thus  made 
in  the  instrument  creating  the  trust  must  be  the  full  measure  of 
the  rights  and  powers  of  the  trustees. 

The  case  of  Ellis  vs.  Patterson  in  this  Court,  cited  by  counsel,  / 
presented  no  such  question  as  that  involved  in  this  case.  The 
instrument  was  different  in  its  provisions,  and  the  object  of  the 
suit  was  to  set  aside  conveyances  made  by  the  trustee  under  the 
power  contained  in  the  instrument,  and  for  an  account  and  re- 
demption. 

All  the  other  contested  points  in  this  case,  both  of  law  and 
fact,  have  been  before  decided  in  this  Court  against  the  defend- 
ant. They  are  all,  or  nearly  all,  questions  that  can  only  be 
litigated  in  a  special  proceeding  for  the  purpose,  either  between 
the  plaintiff  and  the  United  States,  or  between  the  plaintiff  and 
the  State  of  California.  It  is  no  part  of  the  defendant's  duty 
to  vindicate  the  rights  either  of  the  United  States  or  the  State 
of  California;  and  he  does  not  occupy  a  position  that  entitles 
him  to  do  either. 

Let  there  be  findings  and  judgment  in  favor  of  the  plaintiff 
in  this  and  in  the  other  cases  submitted  with  it. 


hdiit  €0asit  ^m  loumal 


Bepetition  of  Telegraph  Messages. 


There  has  been  much  discufiBioii  among  text  writers  upon  this 
ibject,  and  the  higheBt  Courts  in  the  various  States,  and  to  the 
resent  time  it  is  unsettled  bj  a  general  rule  pervading  all  the 
mted  Stat«a,  whether  a  condition  printed  upon  the  blanks  of  a 
legrapb  company,  which  are  used  for  the  meBsage,  providing 
at  the  companv  would  be  liable  for  a  repeated  message  onlj, 

valid  or  not.  The  condition  uBuallv  provides  that  it  shall  be 
peated  at  half  rates.  I'ormerly,  when  the  art  of  telegraphy 
IS  in  its  &rst  stages,  and  the  instruments  used  were  imperfeot, 

would  seem  ^most  absolutely  necessary  that  the  message 
ould  be  sent  back  to  the  office  bvm  which  it  was  received,  and 
!  repeated.    And,  even  at  this  late  day,  when  the  art  is  almost 

perfect  a«  it  can  possibly  be  made,  and  when  such  an  enor- 
:>UB  share  of  business  is  daily  accomplished  by  means  of  the 
metric  telegraph,  many  Courts  have  sustained  the  condition 
at  no  liability  would  be  inonrred  by  the  company  unless  the 
iSB&ge  had  Men  repeated.  (Wann  vs.  Tfel.  Co.,  37  Mo.  472; 
imp  vs.  ly.  Co.,  1  Meto.  (Ky.)  166:  Western  Unimi  Zfei.  Co.  vs. 
ireic.  15  Mich.  626;  Paemi&re  vs.  ZW.  Co.,  78  Pa.  238;  Neto 
Tk  7hl.  Co.  vs.  Drybitrgh,  36  Pa.  298;  Breeae  vs.  Tgl.  Co.,  48 

T.  132;  EaU  vs.  Thl.  Co.,  13  Allen,  226;  J^cAndrew  vs.  Til. 
'.,  33  lig.  L.  &  Eq.  180;  Bimey  vs.  IfeZ.  Co.,  18  Md.  341; 
;  Eui/e  vs.  Tel.  Co.,  1  Daly,  547;  Lewie  vs.  Great  Wesiem  B. 
.,  5  H.  i  N.  867;  Schwartt  vs.  Atlaniic  <£  Pacific  Ikl.  Co.,  18 
in.  (N.  Y.),  167;  Sedpaih  vs.  Weatem  Union  HI.  Co.,  112 
tss.  71;    Young  va.  2H.  Co.,  65  N.  T.  163.J 

rhe  Court,  in  Ellis  va.  Til.  Co.,  (13  Allen,  226)  bases  its 
ksons  for  the  decision  upon  the  ground  that  a  telegraph  com- 
oy  is  a  common  earner,  saying:  "  But  he  (meaning  a 
umon  carrier)  may,  to  a  certain  extent,  in  the  mode  above 
licated,  limit  the  extent  of  his  liability,  or  graduate  the 
ount  of  his  compensatfen,  according  to  the  risk  which  he 
>umeB,  OH  well  as  by  the  nature  of  the  service  which  he  renders. 
in  upon  this  ground  that  it  is  held  that  a  common  carrier, 
hough  by  the  rules  of  law  he  is  an  insurer  of  the  property  In- 
isted  to  him,  may  regulate  the  extent  of  his  liability  oy  a  notice. 
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brought  home  to  his  employer  and  assented  to  by  him,  either 
directly  or  by  implication."  (Judson  vs.  Western  B.  Oo.,S  Allen, 
486,  490.  But  the  authorities  are  not  altogether  harmonious, 
upon  this  point  of  a  telegraph  company  being  in  the  nature  of  a 
common  carrier.  (See  Alta  G.  Tel.  Go.,  13  Cal.  422;  MumfordjB, 
Teh  Go,,  45  Barb.  275.  Again,  on  the  other  hand,  it  has  been 
maintained  by  arguments  and  dicta  of  great  learning  that,  under 
the  present  state  of  the  telegraph  system,  it  is  as  easy  to  telegraph 
from  a  copy  as  it  is  to  write  from  a  copy;  that  as  great  accuracy 
is  now  obtained  as  it  is  possible  to  acquire,  and  that  a  regulation 
of  this  nature  set  up  by  the  company,  between  it  and  the  sender, 
is  of  no  effect,  the  Courts  holding  mat  the  telegraph  company  is 
in  the  nature  of  a  public  officer,  and  owes  a  duty  to  the  public; 
that  no  public  officer  would  contemplate  setting  up  any  agree- 
ment whereby  his  liability,  while  acting  in  an  official  capaci^, 
would  be  cuitailed.  Hence  aeyeral  Courts  have  held  the  restrio- 
tions  which  telegraph  companies  have  endeayored  to  impose 
upon  their  liability,  invalid,  because  they  are  unreasonable  and 
against  public  policy.  ( United  States  Tel.  Go.  vs.  OUdersleeve, 
29  Md.  232;  Tyler  vs.  Tel  Go.,  60  lU.  421;  Western  Union  Td. 
Go.  vs.  Meek,  49  Id.  53;  Manville  vs.  Tel.  Go.,  37  Iowa,  214; 
Western  Unior^  Tel.  Go.  vs.  Tyler,  74  111.  168;  27  Iowa,  433;  60 
Me.  9;  Gandee  yb.  Western  Union  Tel.  Go.,  34  Wis.  471;  BarUeU 
vs.  Western  Union  Tel.  Go.,  62  Mo.  209.  See,  also,  16  West 
Jurist,  147,  for  a  late  Ohio  case,  and  Western  Union  Tel.  Go.  vs. 
Blanchard,  (Ga.)  14  Cent.  L.  J.  331.) 

It  would  be  a  hard  measure  to  impose  upon  the  sender  of  a 
telegraphic  message,  an  agreement  of  which  he  had  no  knowl- 
edge and  was  obliged  to  sign  rapidly.  A  condition  which  pro- 
fesses to  relieve  the  company  from  negligence,  while  it  is  often 
held  valid,  may  tend  to  throw  the  burden  of  proof  of  such  negli- 
gence upon  tiie  plaintiff,  (Ellis  vs.  Tel.  Co.,  13  Allen,  226; 
Bimey  vs.  Tel.  Go.,  18  Md.  341;  SweaOand  vs.  Tel.  Co.,  27  Iowa, 
432;  Breese  vs.  Tel.  Co.,  48  N.  Y.  132.) 

Another  question  may  arise,  whether  the  company  would  be 
liable  to  the  receiver  of  the  telegram  instead  of  the  sender.  It 
is  clear  if  the  receiver  have  notice  of  the  condition  imposed,  and 
take  it  subject  to  such  qualification,  he  would  be  bound.  If  the 
company  negligently  make  a  statement  to  him  in  consequence  of 
which  he  suffers  an  injury,  he  is  not  affected  by  any  agreement 
between  the  sender  and  the  company.  (La  Grange  vs.  Tel.  Co., 
25  La.  An.  383;  Western  Union  Tel.  Co.  vs.  Fenian,  52  Ind.  1; 
New  York  Tel.  Go.  vs.  Dryburgh,  35  P4.  298.)  The  case  of  N.  F. 
Telegraph  Go.  vs.  Dryburgh,  supra,  was  an  action  brought  by  the 
receiver  of  the  message  to  recover  the  amount  of  damage  which 
the  company  had  occasioned  by  an  alteration  of  the  message. 
The  message  was  sent  to  a  Philadelphia  florist  for  "  Two  hiuid 
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jquets,"  and  the  operator  supposing  hand  was  an  abhreTiation 
f  hundred,  alteied  it  and  tlius  it  was  delivered  to  the  plaintiff, 
ho  aaed  tlic  company  and  obtained  a  verdict  which'  was  sas- 
lined  on  appt.al.  The  Court  held  that  it  was  the  duty  of  tho 
)mpaDy  to  transmit  the  very  message  prescribed.  The  English 
lie  upon  this  point  is,  that  no  action  will  lie  against  a  telegraph 
iiupany  at  the  enit  of  the  receiver  for  the  misdeliveiy  of  a  tele- 
ram,  unlesH  there  is  either  a  contract  between  him  and  the 
>mpaDY,oi'  fraud  on  their  part  in  the  transmission  of  it.  iDick- 
m  Y3."fi,«(e,-'s  Ifel.  Co.,  2  L.  E.  C.  P.  Div.  62;  46  L.  J.  C.  P. 
iv.  197;  35  L.  T.  N.  S.  842;  37  L.  T.  N.  S.  370.) 

In  W.  U.  Tel.  Oo.  vs.  Buchanan,  35  Ind.  429,  it  waa  held  one 
uployiag  a  telegfraph  is  bound  by  the  regulations  of  the  com- 
iny  which  are  known  to  him,  although  he  does  not  write  his 
essage  upon  the  printed  blanks  containing  them.  (See,  also, 
Msmore  vs.  Tel.  Co.,  78  Pa.  238.)' 

There  may  often  be  a  question  as  to  where  the  burden  of 
roof  reets,  whether  on  the  plaintiff  or  on  the  defendant;  but  as 
rule  the  circumstances  must  in  a  great  measure  regulate  this 
atter.  If  suit  is  brought  by  the  receiver,  alleging  that  the 
impany  negligently  brought  him  a  false  message,  ttie  burden 

on  the  pluiutif  to  prove  such  negligence,  although  it  will  be 
ifficient  to  sliift  it  if  it  is  proven  the  message  received  was  not 
lat  sent.  (UUtenh<m»e  vs.  Independent  Tel.  Co.,  44  N.  Y.  263; 
Te^em  Union  Td.  Go.  vs.  Carew,  IB  Mich.  633;  Bimey  vs.  Td. 
o.,  16  Md.  341;  1  Daly,  474.)  But  where  an  action  is  brought 
>  recover  damages  for  a  breach  of  contract  to  send  a  telegram, 
id  the  defense  is  negligence  of  the  plaintiff  the  onus  is  on  the 
efendant  to  prove  it.  (Baldwin  vs.  TJniied  Stalea  Zbl.  Co.,  1 
ana.  125;  4.5  N.  T.  744.) 

When  it  is  staE«d  to  the  company  that  a  pecuniary  damage 
lay  result  from  any  neglect  on  its  part,  it  does  relieve  it  from 
abilitv.  [iVi.'flem  Union  2fe/.  Co.  vs.  Wanger,  55  Pa.  262; 
'iltenhouHe  vs.  3H.  Co.,  44  N.Y.  265;  JfaninUevs.  Western  Union 
H.  Co.,  37  Itiwa,  220.^  This  question  of  whether  a  regulation 
t  the  company  requiring  the  message  to  be  repeated  is  reason- 
ble  or  not,  is  oae  which  in  all  probability  will  never  be  settled 
y  a  nationtil  i-ule,  for  it  is  a  question  which  strikes  Courts  veiy 
ifferently.  It  is  safe  to  say  that  in  the  future,  as  it  has  been  in 
le  past,  C'oiirts  will  differ  in  their  reasoning,  and  as  many 
ecisions  uill  be  rendered  upon  one  side  as  upon  the  other. 
ITiere  the  qiiestion  has  been  ruled  on  by  the  Court  of  last  resort 
1  a  State,  the  question  is  undoubtedly  settled,  but  where  it  has 
ot,  there  is  a  wide  field  for  argument. 

AnmsoH  G.  MoEbam  in  Cent.  Law  Journal. 
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Supreme  Court  of  California. 

In  Bank. 

[Filed  May  26,  1882.] 
No.  7712. 
MULBEIN»  Bespondent,  vs.  EALLOGH  et  al..  Appellants. 

OiTT  Hall  Cokmissionkbs—Adtebtibeuknt— Bids — Contract— Sav  Fsix- 
dsoo.  Under  the  Act  to  proTide  for  ihe  completion  of  the  New  City 
Hall  in  San  Francisco  (Stats.  1875-6,  p.  461),  the  Commissioners  had 
no  power  to  contract  for  materials,  except  after  advertisement  forbids 
in  the  manner  therein  prescribed. 

Id— Matesials — Plaok  ot  Manttfacturb — Bestriction.  In  an  advertifla- 
ment  for  materials,  tonrt,  iron-furring  and  lathing,  t^e  Board  of  Com- 
missioners reqnired  that  snch  furring  and  lathinfl^  *'  should  be  cut  out . 
'and  manufactured  from  the  sheet  iron  within  the  limits  of  the  city 
and  county  of  San  Francisco."  Held,  the  Board  had  no  power  to 
impose  such  restriction;  that  in  so  doing  it  had  exceeded  its  powers, 
and  a  contract  awarded  according  to  such  adyertisement  was  yoid. 

Id.  The  requirements  of  the  Act  is  that  the  materials  shall  be  of  the  best 
quality,  regardless  of  the  place  of  manufacture,  and  any  and  eyeryone, 
except  a  Chinaman  or  Mongolian,  is  entitled  to  bid  for  the  contract  to 
supply  the  materials  required. 

Id. — Injunction — Taxpayer — Void  Contract.  A  taxpayer  may  enjoin  iha 
Board  of  City  Hall  Commissioners  from  paying  out  money  pursuant 
to  the  terms  of  a  yoid  contract. 

Appeal  from  Superior  Court,  San  Francisco. 

Baggett,  Cope  &  Boyd,  for  appellants. 
Midter  dk  I^nghonie,  for  respondent. 

By  the  Coubt  (Sharpstein,  J.,  expressing  no  opinion): 

We  cannot  agree  with  appellant's  counsel  in  their  con- 
struction of  the  Act  entitled  ''An  Act  to  provide  for  the  com- 
Eletion  of  the  building  in  the  city  and  county  of  San  Francisco, 
nown  as  the  New  City  Hall,"  approved  March  24, 1876,  and 
found  in  the  statutes  of  1875-76,  at  page  461. 

True  it  is  that  the  Board  of  Commissioners  created  by  the 
Act  is,  by  Section  1,  empowered  and  directed  to  proceed  with 
the  construction  of  the  building  in  accordance  with  certain 
plans  previously  adopted,  and  that  by  Section  10  is  author- 
ized to  appoint  officers,  award  contracts,  allow  claims,  and 
authorize  the  expenditure  of  money,  by  resolutions  (acted 
on  after  publication,  and  in  the  manner  provided  in  the  Act), 
and  entered  in  the  minutes  of  the  Board.  But  this  is  not  ail. 
Section  14  follows,  and  provides : 
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"  Section  14.  When  work  ia  to  be  done  apon  said  bailding, 
r  matarials  to  be  famiBhed,  it  shall  be  the  duty  of  the  Board 
r  Commissioners  to  advertisG  for  at  least  thirty  days  in  the 
Scial  paper,  and  in  the  morning  and  evening  newspapers 
nblished  iu  said  city  and  county  having  the  largest  circnla- 
on,  for  sealed  proposals  for  doing  said  work  or  famishing 
lid  materials,  or  for  doing  both  said  work  and  famishing 
lid  materials,  as  they  may  deem  best.  The  said  work  and 
ateriftls  shall  be  of  the  best  ([aalitT.  The  adTeTtisement 
lull  contain  a  general  description  of  the  work  to  be  done 
id  the  materials  to  be  famished,  the  time  within  which  the 
jne  is  to  be  done  or  famished,  and  may  refer  to  plans  and 
lecifications  for  sach  other  details  as  may  be  neoeasarr  to 
ve  a  correct  anderstanding  regarding  the  work  or  materials. 
lie  advertisement  shall  also  state  the  day  and  an  hoar 
t  said  day  within  which  bids  will  be  received.  At  the 
ne  named  in  the  advertisement  the  Board  shall  assemble 
id  remiiin  in  session  for  at  least  one  hoar,  and  all  bids  shall 
!  delivered  to  the  Board  whilst  it  is  in  session,  and  within 
e  hour  uamed  iu  the  advertisement.  No  bids  not  so  de- 
-ered  to  the  Board  shall  be  considered.  All  bids  called 
r  by  the  advertisement  shall  be  on  blanks  to  be  famished 
'  the  Secretary  of  the  Board;  each  hid,  as  it  is  received, 
all  be  numbered  and  marked  '  filed '  by  the  President.  At 
e  expiration  of  the  hour  stated  in  the  advertisement  within 
lich  bids  will  be  received,  the  Board  shall  proceed  to  open 
e  bids  in  the  presence  of  the  bidders,  and  an  abstract  of 
ch  shall  be  recorded  in  the  minates  of  the  Board  by  the 
jcretary.  Before  adjoaming,  the  Commissioners  shall 
mpare  tho  liids  with  the  record  made  by  the  Secretary,  and 
:  the  day  and  hoar  for  a  meeting  of  the  Board  to  consider 
e  bids  and  award  the  contract.  An  abstract  of  said  bids, 
owing  the  name  ol  each  bidder,  the  price  at  which  work, 
3or,  or  materials  is  offered  by  each,  and  snch  other  things 
may  be  necessary  to  show  or  explain  thoc  offer,  shall  be 
ide  by  the  Secretary,  and  published  for  five  days  in  a  daily 
wspaper  published  in  the  city  and  ooanty  of  San  Fran- 
ico,  of  general  circulation.  At  the  expiration  of  five  days 
ler  the  first  publication  of  the  abstract,  on  the  day  and  at 
e  hour  fixed  by  the  Board,  the  said  Board  of  Commission- 
s,  with  the  aid  and  assistance  of  the  Architect  and  Super- 
tcndent  of  Works,  shall  proceed  to  consider  the  several 
da,  aud  jiward  the  contract  tor  doing  the  work  or  anpply- 
g  the  materials  for  which  proposals  wore  invited,  and  for 
•ne  other,  to  the  lowest  bidder  who  shall  furnish  sufficient 
reties  to  guarantee  the  performance  of  the  contract;  pro- 
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videdf  the  said  Board  of  Oommissioners  shall  have  the  right 
to  reject  any  and  all  bids  when,  in  their  judgment,  the  pablie 
interests  are  thereby  promoted;  and  provided  further,  that  no 
contract  shall  be  awarded,  except  by  the  final  passage  of  the 
resolution  awarding  said  contract  by  the  Board  in  the  man- 
ner herein  prescribed.  No  change  or  modification  in  the 
place  or  specification  shall  be  made  after  proposals  for  doinff 
work  or  furnishing  materials  have  been  called  for;  nor  shaQ 
a  contractor  be  allowed  a  claim  for  work  done,  or  materials 
furnished,  not  embraced  in  this  contract.  All  contracts  shall 
be  in  writing  and  shall  be  carefully  drawn  by  the  District 
Attorney,  in  and  for  said  city  and  county,  and  shall  contain 
detailed  specifications  of  the  work  to  be  done,  the  manner  in 
which  the  same  shall  be  executed,  the  quality  of  the  mate- 
rial and  the  time  in  which  the  same  shall  be  completed,  with 
such  penalty  for  the  non-performance  of  such  contract  as  the 
said  Board  of  Commissioners  shall  deem  just  and  reasonable. 
Ever^  contract  entered  into  by  the  said  Board,  under  the 
provisions  of  this  Act,  shall  be  signed  by  the  Commissioners 
and  by  the  other  contracting  party.  All  contracts  shall  be 
signed  in  triplicate — one  copy  of  which,  with  the  plans  and 
specifications  of  the  work  to  be  done,  shall  be  filed  with  the 
Clerk  of  the  Board  of  Supervisors,  and  shall  at  all  times,  in 
office  hours,  be  open  to  the  inspection  of  the  public;  one, 
with  the  plans  ana  specifications,  shall  be  kept  in  the  office 
of  the  Board,  or  placed  in  the  hands  of  the  architects,  and 
the  other  copy,  with  plans  and  specifications,  shall  be  deliv- 
ered to  the  contractor.  All  bids  made,  and  all  contracts  en- 
tered into  for  the  construction  of  any  portion  of  the  said 
City  Hall,  shall  contain  an  express  condition  that  no  China- 
man or  Mongolian  shall  be  employed  in  the  factory,  mill 
foundry,  worSshop,  or  by  the  fim,  company  or  person,  in 
doing  any  of  the  work  bid  and  contracted  for;  and  a  failure 
to  comply  with  said  provision  of  said  contract  shall  work  a 
forfeiture  of  said  contract." 

In  view  of  the  language  here  employed  we  see  no  ground 
whatever  for  the  assertion  of  power  on  the  part  of  the  Board 
to  contract  for  materials  except  after  advertisement  for  bids 
in  the  manner  prescribed  by  the  statute.  The  necessity  for 
such  advertisement  appears  throughout  the  section  quoted, 
and  especially  in  that  part  of  it  which  declares  that  the 
Board  of  Commissioners,  with  the  aid  and  a^istance  of  the 
Architect  and  Superintendent  of  Works,  shall  proceed  to 
consider  the  several  bids,  and  award  the  contract  for  doing 
the  work  or  supplying  the  materials  for  which  wopo6cds  were 
invited^  €md  for  none. other ^  to  the  lowest  bidaer  who  shall 
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amish  sureties  to  goarantee  performanoe  of  the  oontraot, 
irovided,  etc.  And  again:  "And  provided  further,  that  no 
ontrad  shall  be  awxardsd,  except  bj  the  final  passage  of  the 
eeolution  awarding  said  oontraci  b;  the  Soard,  in  the 
Dan ner  herein  prescribed." 

In  the  case  before  na  the  Oommissioners  did  advertise  for 
iropoeals  to  furnish  the  materials  required,  to  wit,  certain 
roQ  furring  and  lathing,  but  they  required  that  SQch  furring 
nd  lathing  "should  be  cut  ont  and  mannfaotored  from  the 
beet  iron  within  the  limits  of  the  city  and  connty  of  San 
'rancisco, ' ' 

We  agree  with  the  Uonrt  below  that  there  ia  no  warrant  in 
le  statute  for  any  snoh  restriction.  The  requirement  of 
1%  Act  is  that  the  materi^a  shall  be  of  the  best  quality, 
^gardless  of  the  place  of  manttfactnre;  and  any  and  every 
Qe,  except  ft  Chinaman  or  Mongolian,  is  entitled  to  bid  for 
le  contract  to  supply  the  materials  required.  The  Board, 
lerefore,  in  limiting  its  advertisement  for  proposals  to 
icli  furring  and  lathing  as  "  ahould  be  cut  out  and  manu- 
lotared  from  tlie  sheet  iron  within  the  limits  of  the  city  and 
juntj  of  San  Francisco,"  exceeded  its  powers,  and  the  con- 
act  awarded  according  to  such  advertiaement  is  void.  The 
mtract  being  void,  we  cannot  say  the  Court  below  erred  in 
ijoining,  at  the  suit  of  a  taxpayer,  the  Board  of  Commis- 
oners  from  paying  out  money  pursuant  to  its  terms. 

We  have  also  considered  the  other  points  made  for  the 
ipellants,  but  do  not  find  any  of  them  tenable. 

Order  affirmed. 


In  Bank. 


[PUed  May  26,  1882.] 

No.  8207. 

ISAAC  K.  HALL,  Appeuant, 

TS. 

JOHiS  THEISEN  et  al.,  Bbspondemts. 

Deed  —  IteciTu.  —  Equitable  Titi.e — Injunction — -Assrssicbnt.  An 
eas^HsmeDt  of  laud  tor  taiea  was  claimed  to  ba  valid,  bnt  the  tfti  deed 
vas  *oid  bj  reBaon  of  tha  recital  that  the  property  itiw  asBeBsed  to  a 
t^orporntion  "and  to  all  owiiera  and  claimants  known  oi  anknOffQ." 
Snbnecjatnlly  to  the  tax  pioceedings  a  judgment  was  obtained  against 
the  lorii^f  r  iwtier  of  Ilie  property,  nnder  which  jadgment  defendants 
werR  pri'i  ( .  ilinj;  to  aell,  vhen  plaintiff,  claiming,  nnder  the  tax  pro- 
ceedirt^'s.  i^gplied  (or  an  iiijniicUoii.  Btld,  if  the  tax  pioceedinga 
were  rf^;uliit,  tha  pnrchaaer  [to  whose  right  plaintiff  bee  sncceeded) 
^cqnircil  nu  eqnitable  title,  and  has  a  right  to  demand  a  deed,  bj 
which  be  will  be  clothed  with  the  legal  title. 
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Id. — Olottd  on  TitiiB — Dbsd— Injunotiok.  A  sale  of  the  property  on  de- 
fendant's execntion  and  a  Sheriff's  deed  therefor*  woold  cast  a  olond 
on  plaintifiTs  title,  and  he  is  entitled  to  an  injunction  to  restrain  saoh 
sale. 

Id. — ^Mandamus.  The  execution  of  a  deed  which  wiU  clothe  the  purchaser 
at  a  tax  sale  with  the  legal  title  to  property  regularly  assessed*  can  bo 
compelled  by  mandamus. 

Appeal  from  Superior  Court,  El  Dorado  County. 

» 

Smoot  and  MiUer,  for  appellant. 

Jarboe  dk  Harrison  and  O'Brien,  for  respondents. 

MoBBisoN^  C.  J.,  delivered  the  opinion  of  the  Court: 

Plaintiff  brought  this  suit  to  enjoin  defendants  from  selling 
certain  property,  situate  in  the  county  of  El  Dorado,  and 
known  as  ''The  California  Consolidated  Hill  and  Mining 
Company."'  Plaintiff  claims  in  his  amended  complaint  to 
have  acquired  the  title  to  the  property  by  virtue  of  two  sales 
for  delinquent  taxes,  annexing  to  his  complaint  and  making 
a  part  thereof,  two  deeds  from  one  Thomas  A.  Ghdt,  Tax 
Collector  of  El  Dorado  County.  An  injunction  was  issued 
on  the  complaint  on  the-  6th  day  of  April.  1880,  restraining 
the  defendants  from  selling  the  propertv  under  a  jud^ent 
obtained  bv  them  against  '''The  Calif omia  Consolidated 
Mill  and  Mining  Companv."  On  the  sixteenth  day  of 
March,  1880,  defendants  filed  their  demurrer  to  the  com- 
plaint, setting  up  as  grounds  of  demurrer  the  several  causes 
of  demurrer  specified  in  Section  430,  C.  C.  P.  On  the  10th 
day  of  June  the  demurrer  was  sustained  and  the  injunction 
dissolved;  and  the  plaintiff  having  declined  to  further  amend 
his  complaint,  final  judgment  was  entered  therein  in  favor 
of  defendants  on  the  26th  dav  of  November,  1880.  From 
that  judgment  this  appeal  is  taken. 

It  appears  from  the  recitals  in  the  tax  deed  that  the  prop- 
erty was  assessed  to  the  California  Consolidated  Mining  Com- 
pany and  to  aU  owners  or  claimants,  Jcnotvn  or  unknotvn,  and  also 
to  the  California  Consolidated  Mill  and  Mining  Company, 
and  to  aU  owners  or  claimants,  known  or  unknown.  It  has 
been  held  in  numerous  cases  that  such  an  assessment  is  void. 
(See  Orotefefnd  and  Bell  vs.  i7te,  53  Cal.  666;  Grwnm  vs. 
O'ConneU  e^  oZ.,  64  Cal.  622;  Hearst  vs.  Ihglestone,  55  CaL 
365.)  The  plaintiff,  therefore,  had  no  legal  title  to  the  land 
levied  on  tmder  the  execution  against  the  Mill  and  Mining 
Company. 

But  it  is  averred  in  the  complaint  that  the  property  was 
assessed  to  the  "  California  Consolidated  Company  "  simply, 
also  to  the  "  Consolidat'Cd  Mill  and  Mining  Company"  simply, 
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id  that  the  recitals  in  the  deeds  are  not  correct.  If  the  tax 
oceedings  were  regular,  the  purchaBdr  (to  whose  ri^ht 
aiutiff  has  succeeded)  acquired  an  equitable  title,  and  he 
>w  has  a  right  to  demand  a  deed,  by  which  be  will  be  clothed 
ith  the  legal  title  (Blaokwell  on  Tai  Titles,  386-7);  and  the 
lecntiou  of  a  deed  can  be  compelled  bj  a  writ  of  manda- 
ns.     (Idem,  371.) 

Tlie  material  aTermenta  in  the  complaint  are  admitted  by 
e  demurrer,  and  the  only  qoestion  to  determine  is,  whether 
ey  present  a  case  that  entitles  the  plaintiff  to  relief  in  s 
yuTt  of  equity.  Would  a  sale  of  the  property  under  this 
.ecution,  and  a  Sheriff's  deed  therefor,  cast  a  cloud  upon 
aintiff 's  title  ?  We  think  it  would,  under  the  authority  of 
e  following  cases:  Phdeyya.  Huggin,  15  Cal.  127;  Enmand 
.  Lewis,  35  Cal.  357;  Lick  vs.  Bag,  43  Oal.  83;  Van  Dorm 
.  The  Mayor  of'tJeto  York,  9  Paige  Ch.  387.  Speaking  of 
lat  constitutes  a  cload  apon  the  title.  Field,  C.  J.,  in  the 
sect  Pixleyva.  Huggin,  supra,  aa,ysi  "  The  (rne  test,  as  we 
nceive,  by  which  the  question,  wnetfaer  a  deed  would  oast 
cloud  upon  the 'title  of  the  plaintiff,  may  b«  determined,  is 
is :  Would  the  ownet-  of  the  property,  in  an  action  of  eject- 
Bnt  brought  by  the  adTnrse  party,  founded  npon  the  deed, 
I  required  tu  offer  evidence  to  defeat  a  recoyery?  If  such 
oof  would  be  necessary,  the  cloud  would  exist;  if  the 
oof  would  be  unnecessary,  no  shade  would  be  cast  by  the 
esence  of  the  deed.  If  the  action  would  fall  of  its  own 
light,  without  proof  in  rebnttal,  no  occasion  could  arise  for 
e  equitable  interposition  of  the  Court;  as  in  the  case  of  a 
led  void  upon  its  face,  or  which  was  the  result  of  proceed- 
gs  void  upon  their  face,  requiring  no  extrinsic  evidence  to 
sclose  their  illegality.  aH  actions  resting  upon  instm- 
3nts  of  that  character  must  necessarily  fall.  In  the  latter 
Be  of  Lick  vs.  Ray,  44  Cal.  88,  ttie  Court  by  Wallace  J., 
livering  the  opinion,  says:  "  It  is  settled  by  a  long  line  of 
cisions  in  tLis  Court,  that  if  the  title  against  which  relief 
prayed,  be  of  such  a  character  as  that,  if  asserted  by 
tion  and  put  in  evidence,  it  would  drive  the  other  party  to 
B  production  of  bis  own  title  in  order  to  establish  a  defense, 
constitutes  a  cloud  which  the  latter  has  the  right  to  call 
oa  the  Court  to  remove  and  dissipate.  If,  on  the  other 
nd,  the  title  be  void  upon  its  face;  if  it  be  a  nulity — a 
ire/elo  ck  se,  when  produced,  so  that  an  action  based  npon 
will  \faH  of  itsown  weight,'  as  has  been  said,  then  the  title 
the  party  plaintiff  is  not  necessarily  clouded  thereby,  and 
ought,  if  he  would  maintain  an  action  to  have  it  removed, 
ow  some  special  circnmstanoes  which  entitle  him  in  the 
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view  of  a  Court  of  equity,  to  a  decree  for  that  purpose.** 
The  case  in  9  Paige  Ch.  Blep.,  is  to  the  same  effect. 

The  case  now  before  us  comes  clearly  within  the  rule  which 
entitles  a  party  to  relief  in  a  Court  of  equity.  It  is  admit- 
ted by  the  pleadings  that  the  plaintiff  has  the  e()uitable  title 
to  the  property  described  in  the  complaint,  and  it  is  also  ad- 
mitted, that  the  defendants  are  about  to  sell  the  same  under 
a  judgment  obtained  against  its  former  owner.  The  title 
acquired  by  such  a  sale  would  be  prima  facie,  a  good  legal 
title,  and  would  prevail  in  an  action  of  ejectment,  unless  de- 
feated by  the  tax  title,  which,  it  is  claimed  in  the  complaint, 
and  admitted  by  the  demurrer,  was  acquired  by  the  plaintiff, 
before  defendant's  judgment  became  a  lien  on  the  properfy. 

The  case  made  by  the  plaintiff  in  this  complaint  entitles 
him  to  relief  in  a  Court  of  equity. 

Judgment  reversed. 

We  concur:  McKinistry,  J.,  Sharpstein,  J.,  Myrick,  J. 


In  Bank. 

[Filed  May  26,  1882.] 

No.  6604 

MoDONALD,  Appellant, 

vs. 
MoELBOY  £T  AL.,  Bespondents. 

Depabtmsnt— Bank.    Opinion  of  Department  (7  P.  G.  L.  J.  343),  adopted 
by  Ooort  in  bank. 

Appeal  from  Nineteenth  District  Court,  San  Francisco. 

McAUister  &  Bergin,  for  appellant. 

Cope  dt  Boyd,  and  BlaJce,  for  respondents. 

By  the  Coubt  (Thornton,  J,,  expressing  no  opinion): 

We  are  satisfied  with  the  views  expressed  when  the  case 
was  considered  by  Department  One,  and  adopt  the  opinion 
delivered  by  the  Department  as  the  opinion  of  the  Court  in 
bank.  The  case  of  Taylor  vs.  Wamaky,  55  Cal.  350,  cited 
by  appellant,  does  not  apply.  James  McElroy  was  only  the 
owner  of  an  undivided  sixth  of  the  land  over  which  the  ri^ht 
of  way  is  claimed,  at  the  time  of  his  conveyance  to  the  pliun- 
tiff,  nor  did  the  entire  estate  ever  vest  in  him  or  his  heirs. 

Judgment  affirmed. 


The  Faoifio  Coast  Law  Jocbnal. 
Depabthent  No.  1. 

[FUed  May  26,  1882.1 

No.  7877. 

ALPEB8  BT  AL.,  Kespondents. 


BEO'WN  ET  AL.,  Appellamts. 

aioiu,  or  Dead  Amuu  —  Obdisahoi  —  Bah  Fbahoibco  —  OonTBior. 
FUiatifTB  claimed  tho  exclusive  right  to  remoTe  dead  oninula  from 
Ihe  citj-  and  conuty  of  San  Franoisoo  by  virtne  of  a  oontract  entered 
into  hetweeu  the  city  and  county  and  one  Wetzlar.  The  ordinance 
on  which  the  Msertad  right  ie  founded  declareB  in  its  flrat  aaotion 
that  "  whenever  any  hone,  mb,  awine,  eheep  or  goat,  or  oattle  of  any 
kind  shall  die  within  the  limits  of  the  city  and  connty  of  San  Fran- 
ciHED.  (he  owner  thereof,  or  the  person  in  whose  pOBHession  the  aama 
may  be  at  Che  time  of  his  death,  ^all  dispose  of  tbe  caroaBS  in  snob  a 
manner  that  the  same  shall  not  become  a  nuisance,  or  shall  notify  Q. 
Wetzlar,  or  his  associates  or  assigaB,  within  twenty-four  hours,  where 
Bacbeari'sssmaybetoiind,"  etc.  TbesecondsecCiondeelareBthst  "no 
person  other  than  said  Q.  Wetzlar,  or  his  associateB  or  assigns  or  the 
person  owning  or  having  poesession  of  any  oniroal  mentioned  in  the 
preceding  aectioa,  at  the  time  of  its  death,  shall  remove  or  dispose  of 
Cbe  carcass  of  snob  animal,  unless  the  Vaid  Wetzlar,  bis  associates  ot 
ABBif-ns  hhnll  fail  to  remove  the  same  within  twenty-foni  hours  siter 
receiviug  notice  thereof,  as  hereinbefore  provided.  And  no  person 
eball  obfltract,  binder  or  in  any  manner  interfere  with  the  said  Wetz- 
lar or  his  asBoeiatee  or  assigns  and  the  removal  or  dispositioD  of  any 
such  carcass,"  Htld,  under  such  ordinance,  the  owner  or  the  person 
ia  whone  poseesraon  tbe  Bnimals  should  be  when  death  occurred  was 
Riven  tbe  right  to  dispose  of  tbe  carcass  in  each  a  manner  as  not  to 
become  a  BuiKaiico,  at  any  time  within  twenty-four  hours  after  death; 
and  tbat  Wetzlar's  right  to  remove  them  did  not  attach  until  tbe  es- 
pirntion  of  such  period  of  time  or  until  be  should  receive  notioa  of 
tbe  death  and  where  tbe  carcass  could  be  found  from  tbe  owner  or  the 
person  in  pofisession.  And  further,  that  stich  owner  could  exeroiae 
bis  right  of  removal  in  any  way  he  sbonld  see  St— by  oontraet  or  otb- 

.— "  It  could  hnrdly  bava  been  oontemplated  by  the  Board  of  Supervisors 
tbat  the  owners  of  such  animals  as  abould  die  sboold  ezerdse  Uie 
privilege  gmntel  of  removing  them  within  the  time  slated  unlA  Utetr 
own  hands."     Snob  privilege  can  be  eieroised  tbrougb  others. 

Appeal  from  Superior  Court,  S&n  Franciaco. 

Lloyd,  Newhnds  &  Wood,  tor  appellants. 
Oeorge   Turner,  for  respondents. 

Boss,  J.,  delivered  the  opinion  of  tbe  Court: 
The  plaintiffs  claim  the  ezclnsive  ri^t  to  remove  dead  ani- 
als  ftom  the  city  and  ooanty  of  San  franoiaco  by  virtne  of 
contract  entered  into  between  the  city  and  connty  and  one 
'etzlar  in  the  year  1866.    The  ordinsnoe  on  which  the  as- 
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serted  right  is  founded  declares,  in  its  first  section,  that 
**  whenever  any  horse,  ass,  swine,  sheep  or  goat,  or  cattle  of 
any  kind  shall  die  with^  ilie. limits  of  the  city  and  county  of 
San  Francisco,  the  owner  thereof,  or  the  person  in  whose 
possession  the  same  may  be  at  the  time  of  his  death,  shall 
dispose  of  the  carcass  in  such  a  manner  that  the  same  shall  • 
not  become  a  nuisance,  or  shall  notify  G.  Wetzlar,  or  his 
associates  or  assigns,  within  twenty-four  hours,  where  such 
carcass  may  be  found,'*  etc. ;  and  a  failure  in  this  respect  is 
declared  to  be  a  misdemeanor  and  punishable  accordingly. 
The  second  section  declares  that ' '  no  person  other  than  said 
G.  Wetzlar,  or  his  associates  or  assigns,  or  the  person  own- 
ing or  having  possession  of  any  animal  mentioned  in  the  pre- 
ceding section,  at  the  time  of  its  death,  shall  remove  or  dis- 
Eose  of  the  carcass  of  such  animal,  unless  the  said  Wetzlar, 
is  associates  and  assigns,  shall  fail  to  remove  the  same 
within  twenty-four  hours  after  receiving  notice  thereof,  as 
hereinbefore  provided.  And  no  person  shall  obstruct, 
hinder,  or  in  any  manner  interfere  with  the  said  Wetzlar,  or 
his  associates  or  assigns,  in  the  removal  or  disposition  of 
any  such  carcass."  A  violation  of  this  section  is  also  de- 
clared to  be  a  misdemeanor  and  punishable. 

By  the  provisions  of  this  ordinance  the  owner,  or  the  per- 
son m  whose  possession  the  animals  should  be  when  death 
occurred,  was  given  the  right  to  dispose  of  the  carcass  in 
such  a  manner  as  not  to  become  a  nuisance,  at  any  time 
within  twenty-four  hours  after  death;  and  Wetzlar's  right  to 
remove  them  did  not  attach  until  the  expiration  of  the  said 
period  of  twenty-four  hours  or  until  he  should  receive  notice 
of  the  death  and  where  the  carcass  could  be  found,  from  the 
owner  or  the  person  in  possession.  In  the  present  case 
neither  the  finaings  nor  the  complaint  show  that  the  defend- 
ants have  ever  removed  any  dead  animal  from  the  ci^  and 
county  of  San  Francisco  at  any  time  when  the  plaintim  had 
that  right,  or  that  the  defendants  threaten  to  do  so.  The 
findings  do  show  that  defendants  have  contracted  for  the 
period  of  one  year  with  certain  street  railroad  companies, 
uvery  stable  keepers  and  other  persons,  for  the  removal  of 
such  animals  belonging  to  such  companies  and  persons  as 
should  die  within  the  city  and  county  of  San  Francisco,  and 
for  the  disposition  of  the  same  in  such  manner  as  not  to 
create  a  nuisance  in  the  city  and  county  or  elsewhere. 

But  since  by  the  ordinance  the  owner  was  given  the  rights 
up  to  the  expiration  of  twenty-four  hours  after  death,  to  dis- 
pose of  the  carcass  in  such  a  manner  that  the  same  should 
not  become  a  nuisance,  it  was  competent  for  him  to  exercise 


J 
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\&t  right  in  any  way  he  should  see  fit— by  contract  or  oth- 
-wise.  And  since  by  the  terms  of  the  ordinanoe  the  rights 
'  the  plaintiffs  as  assignee  of  "Wetzlar,  do  not  arise  antilthe 
Lpiration  of  twenty-four  hoars  after  the  death  of  the  ani- 
als,  or  until  the  receipt  of  notice  as  aforesaid,  it  was  incum- 
mt  upon  them  to  show,  in  order  to  maintain  the  action,  an 
terf  erence  with  those  rights  on  the  part  of  defendants.  The 
et  that  the  latter  removed  certain  dead  animals  of  the  char- 
ter mentioned  in  the  ordinance,  from  the  city  and  county, 

such  a  way  aa  to  prevent  the  creation  of  a  nuisance,  under 
contract  with  the  owners,  does  not  show  such  interference. 
on  constat  but  that  they  were  so  removed  within  the  twenty- 
ur  hours  allowed  the  owners  by  the  ordinance  for  thatpor- 
)ae.     It  could  hardly  have  been  contemplated  by  the  Board 

UupervisoTS  that  the  owners  of  such  animals  as  should  die 
lould  exercise  the  privilege  granted  of  removing  them 
ithin  the  time  stated  with  tkdr  own  hands.  At  all  events, 
lere  can  be  no  doubt  of  their  right  to  exercise  that  privi- 
'6  through  others. 

Judgment  reversed  and  cause  remanded. 
We  concur:  McKinstry,  J.;  McKee,  J. 


In  Bake. 


j  Filed  May  26,  1882.  | 

Ifo.  6844. 

BCHBODEB  et  al.,  Bebpondents. 


SCHWEIZER  LLOTD,  Bro.,  Appellamts. 

iiOTics— AppBiL— RKtKEHiL  OF  JuBOMiinv-Hiw  Ikiai..  The  Oonrt  hu 
power,  Dpon  the  reversal  of  t.  jndgment  appealed  fiom,  to  oidar  ft 
new  Irial. 

, — DiscBiL-noH.  Extreme  cantinii  ought  to  bo  eierdaed  in  lefneiiig  new 
trials  where  jndgmeuta  are  reveTBed.  The  discratioii  of  tlie  AppoIlat« 
Court  Hhould  be  .-xercissd  in  that  diteotion  01J7  in  cases  wbeie  it  is 
plain,  either  fiom  the  pleadings  or  from  the  natnraof  the  oontroTBTST, 
that  the  parly  against  whom  IhaMTersal  is  prouonnoed  cannot  pnTtdt 

tPABTUENT  Opikion.  Tile  opinion  of  Department  No.  3  In  this  oaM 
(7  Pbc.  C.  L.  J.,  527)  adopted  by  the  Court  in  bank.  . 

Appeal  from  Fourth  District  Court,  San  Francisco. 

Aiidroa  and  Page,  for  appellants. 
Sidney  P.  Smith  dt  Son,  for  respondents. 
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Boss,  J.,  delivered  the  opinion  of  the  Oonrt: 

The  opinion  delivered  by  Department  Two  in  this  case  is 
here  approved  and  adopted,  but  we  think  that  instead  of 
directing  judgment  to  be  entered  for  the  defendant  on  the 
findings,  the  cause  should  be  remanded  for  a  new  trial. 

The  power  so  to  do  is  expressly  conferred  on  the  Court  hy 
Section  63  of  the  Code  of  Civil  J?rocedure,  which  declares: 
^^he  Supreme  Court  may  affirm,  reverse  or  modify  any  judg- 
ment or  order  appealed  from,  and  may  direct  the  proper 
judgment  or  order  to  be  entered,  or  direct  a  new  trial  Vr  te- 
ther proceedings  to  be  had."  *  *  *  (See  also -4r^entf vs. 
The  CUy  and  County  of  San  Francisco,  30  Cal.  463;  PoUcard 
vs.  Putnam,  54  Cal.  630.) 

Of  course  this  power  must  be  exercised  in  a  proper  case; 
and  the  appellant  here  contends,  as  was  contended  in  En- 
richs  vs.  De  MiR,  75  N.  Y.  375,  that  as  the  findings  of  fact 
were  not  excepted  to,  they  are  to  be  taken  as  absolutely  trae, 
and  assented  to  by  both  parties.  But  to  this  we  answer,  as 
did  the  Court  of  Appeab  of  New  York,  in  the  case  cited, 
that  it  must  be  remembered  that  the  plaintiff  obtained  judg- 
ment in  the  trial  Court  upon  the  findings  as  they  stood,  and 
was  not  called  upon  to  except  to  them,  or  to  insert  the  evi- 
dence in  the  case  to  show  that  they  were  controverted.  And 
we  also  agree  with  the  same  Court,  where  it  says,  in  another 
case — Griffin  vs.  Marguardt,  17  N.  Y.  28 — ''that  extreme  cau- 
tion ought  to  be  exercised  in  refusing  new  trials  where  jndg- 
ments  are  reversed.  The  discretion  of  the  Appellate  Court 
should  be  exercised  in  that  direction  only  in  cases  where  it 
is  plain,  either  from  the  pleadings  or  from  the  nature  of  the 
controversy,  that  the  party  against  whom  the  reversal  is  pro- 
nounced, cannot  prevail  in  the  suit." 

In  the  present  case  the  counsel  for  the  respondent  asserts 
that  when  the  findings  were  settled  they  objected  to  the  find- 
ing in  respect  to  the  custom  and  usage  of  the  Pacific  Mail 
Steamship  Company  with  reference  to  the  voyages  of  their 
steamships  between  San  Francisco  and  Hongkong,  and  that 
if  judgment  had  been  against  the  plaintiff,  they  would  have 
impeached  it  by  bill  of  exceptions,  bringing  up  the  evidence. 
As  that  usage  and  custom  is  an  important  fact  in  the  case, 
we  are  of  opinion  that  the  cause  ought  to  be  remanded  for 
a  new  trial. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

We  concur:  Morrison,   C.  J.,    McKee,  J.,  Myrick,  J., 
Sharpstein,  J. 
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DKBEKTING  OTOHOS. 

I  dissent  as  to  the  rsTersal  of  the  jadgment.  The  case 
ited  from  N,  T.  has  no  applioation.  The  case  of  Qay  vs. 
toss,  34  Gal.  135,  is  substantially  overmled  bj  the  jadgment 
ere.  I  adhere  to  the  opinion  drawn  ap  bv  me  when  the 
ase  was  before  Department  Two.  Thobnton,  J. 


In  Base. 

[Filed  May,  26, 1882.] 

No.  7077. 

STOCKTON  SAVINGS  AND  LOAN  SOCIETT, 


DONNELLY  et  al.,  Appellahtb. 

[oBraioa — Lien— ATTOBNn'B  F»— DiamasiL  or  AonoK.  Detendant  exe- 
cated  a  mortgage  to  seonr«  a  nole,  and  tbe  mortgage  contained  a 
cUnae,  in  elTeot,  that  if  default  was  made  in  the  payment  of  prinoipal 
OT  intereat,  then  the  whole  Bnm  Bhonld  be  due  at  the  option  of  the 
morigi^ee;  that  suit  might  be  immediatel;  hronght,  a  decree  of  fore- 
closare  obtained,  and  oat  of  the  moneys  anainf;  fiom  aale,  the  prin- 
cipal and  interest  and  seTen  per  cent  attorney's  fees  might  be  re* 
tained.  Defendant  made  deCaalt  in  paTment.  and  after  enit  brongbt 
to  foreclose  the  mortfiago,  defendant  paid  the  principal,  intereat  and 
costs  dne  pMntiff,  bat  did  not  pa;  the  attorney's  fee  iccnrred  b; 
plaioliff  Id  the  prosecntion  of  the  action.  At  the  time  defendant 
made  payment  he  was  informed  by  plaintiff  that  there  was  an  attor- 
ney fee  due  which  he  would  have  to  pay  before  the  mortgage  would 
be  aatiafied  or  the  aoit  diamisBad,  to  wtuob  defendant  reaponded,  in 
sabstance.  that  he  wonld  see  the  attorney  of  plaintifT  and  arrange  the 
matter  with  him,  as  he  thonght  he  coold  do  better  with  the  attorney 
than  with  the  plaintiff;  defendant  did  not  pay  the  attorney,  and 
claimed  thnt  as  he  paid,  and  the  plaintifT  acoepted,  the  prineiptl  and 
iatercBt  dns  on  the  note,  together  with  the  coeleinoiuredinthe  action 
of  farecloHure,  and'  the  note  waa  anrrendered  to  him,  the  action  could 
not  proceed  tor  the  enforcement  of  the  attorney's  fee.  Bnt  A<ld, 
plaintiff  WHS  entitled  to  a  lien  on  the  property  for  the  attorney's  fee. 
The  default  of  defendant  created  the  neosssity  tor  the  suit,  and  on 
the  commenoement  of  the  suit  the  lien  arose,  by  the  terms  of  the  con- 
tract. That  lien  waa  never  discharged  by  payment,  nor  waived  nor 
sarrendered,  and  plaintiff  was  entitled  to  a  jadgment  therefor. 

romicLOBtrBB— Actios— AiTOBsai '8  F«  to  bi  Fixbd  by  Ooubt — Smpbi^- 
TioH.  In  all  cases  of  foreclosure  of,  mortgage  the  attorney's  fee  sltaU 
be  fixed  by  the  Coort  in  which  (he  proceediogB  of  foreoloBure  are  had, 
any  stipulatioa  in  the  mortgage  to  the  contrary  notwithstanding. 
(Stale.  187S-4,  p.  707.) 

i>.~  JoBT— ADvieoBi  Taanioi.  It  was  the  province  of  the  Gonrt  to  fix  th6 
amonnt  of  the  attorney's  fee,  and  the  verdiot  of  thejory  was  at  moat 
advisory.  Bnt  aa  the  Court  adopted  as  correct  the  amount  retnined 
by  the  jary,  the  amount  may  be  ooniideted  aa  having  been  flied  bj 
the  Court. 
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Appeal  from  Superior  Courts  San  Joaquin  Countj. 

Byera  <k  EUioty  for  appellants. 
Baldwin  d  IhuUetfj  for  respondent. 

Boss^  J.«  delivered  the  opinion  of  the  Court: 

This  action  was  commenced  to  foreclose  a  mortgage  given 
to  secure  the  payment  of  a  promissory  note  executea  by  the 
defendant  to  the  plaintiff.  The  mortgage  contains  this 
clause:  ^'In  case  default  be  made  in  the  paymtotof  Uie 
said  principal,  or  any  installment  of  interest,  as  provided, 
the  whole  sum  of  principal  and  interest  shall  be  due  at  the 
option  of  the  said  party  of  the  second  part,  and  suit  may  be 
immediately  brought  and  a  decree  be  had  to  sell  the  said 
premises,  with  all  and  every  of  the  appurtenances,  or  any 
part  thereof,  in  the  manner  prescribed  oj  law,  and  out  of 
the  money  arising  from  such  sale,  to  retam  the  said  princi- 
pal and  interest,  although  the  time  for  payment  of  said  prin- 
cipal sum  may  not  have  expired,  together  with  the  costs  and 
charges  of  making  such  safe,  and  of  suit  for  foreclosure,  in- 
cluding counsel  fees  at  the  rate  of  seven  (7)  per  cent  upon 
the  amount  which  may  be  found  to  be  due  for  principal  and 
interest,  by  the  said  decree  (or  upon  said  note  and  this  mort- 
gage, in  case  the  suit  is  settled  before  jud  ^ment  be  recov- 
ered, to  become  payable  on  filing  a  complaint  for  foreclos- 
ure) and  the  overplus,  if  any  there  be,  shall  be  paid  by  the 
party  making  such  sale,  on  demand,  to  the  said  party  of  the 
first  part,  his  heirs  or  assigns." 

By  an  Act  approved  March  27,  1874,  the  Legislature  pro- 
vided that ''  In  all  cases  of  foreclosure  of  mortgage  the  attor- 
ney's fee  shall  be  fixed  by  the  Court  in  which  uie  proceed- 
ings of  foreclosure  are  had,  any  stipulation  in  said  mort- 
gage to  the  contrary  notwithstanding."  (Stats.  1873-74, 
p.  707.) 

The  default  of  the  defendant  in  the  payment  of  the  money 
due  upon  the  note  caused  the  commencement  of  the  action, 
and  when  thus  commenced  the  plaintiff  became,  under  the 
terms  of  the  mortgage,  entitled  to  a  lien  on  the  mortgaged 
premises  as  security  for  the  payment  of  a  reasonable  attor- 
ney's fee.  The  record  shows  that  some  time  after  the  fore- 
closure suit  was  brought  the  defendant  paid  the  principal, 
interest  and  Court  costs  due  the  plaintin,  but  did  not  pay 
the  attorney's  fee  incurred  bv  the  plaintiff  in  the  prosecution 
of  the  action.  Bespecting  that,  the  transcript  shows  that  at 
the  time  defendant  made  the  payment  he  was  informed  by 
the  plaintiff  that  there  was  an  attorney  fee  due  which  defena- 
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ant  would  have  to  pay  before  the  mortage  would  be  sstifl- 
fied  or  the  suit  dismisBed — to  which  deienaant  reaponded,  in 
Bubatance,  that  he  wonld  see  the  attorney  of  the  plaintiff  and 
arrange  the  matter  with  him,  as  he  thought  he  conld  do  bet- 
ter with  the  attorney  than  with  the  plaintiff.  Bnt  defendant 
did  not  pay  the  attorney,  and  his  position  now  ia,  that  as  he 
paid,  and  the  plaintiff  accepted,  the  principal  and  interoBt 
ane  on  the  note,  together  with  the  Conrt  costs  incurred  in 
the  action  of  foFecIosnre,  and  the  note  was  Burrendered  to 
defendant,  the  action  could  not  proceed  for  the  enforcement 
of  the  payment  of  the  plaintiff's  attorney's  fee.  In  this 
position  we  cannot  sustain  defendant.  His  default  created 
the  necessity  for  the  suit,  and  on  the  oommencemant  of  the 
suit  the  lien  arose  by  the  terms  of  his  contract.  That  lien 
was  never  discharged  bv  payment,  nor  waived  nor  sorren- 
Jered. 

It  appeai-s,  from  the  record,  that  the  cause  was  tried  in 
the  Court  below  before  a  jury  which  returned  a  verdict  for 
^e  plaintiff  for  1121  45,  on  which  the  Coart  entered  a  de- 
cree in  favor  of  the  plaintiff  for  the  sum  mentioned,  with 
ioats,  and  directing  the  property  to  be  Bold  for  its  payment. 
[t  was  the  province  of  the  Court  to  fix  the  amount  of  the 
ittomey's  fee,  and  the  verdict  of  the  jury  was,  at  most,  but 
dvisory.  But  as  the  Court  adopted  as  correct  the  amount 
eturued  by  the  jury,  we  think  the  amount  may  be  consid- 
ired  as  having  been  fixed  by  the  Court. 

Judgment  aud  order  affirmed. 

Weconeur:  Thornton,  J.;  McKinstry,  J.;  Morrison,  O.J. 


[Filed  May  26,  1882.] 

No.  8221. 

WHITING,  Petitioneb,  vs.  HAGGAItD,  Respondent. 

tSB  Follow  bd— Com  wit  u  tiow — STiTcrra,  Feachy  vg.  Board  of  Svperin- 
lora,  (8  Fac.  L.  J.  813),  uid  Spttglt  vb.  Joy,  (9  Id.  Q56},  holding  thftt 
UwB  passed  prior  to  the  adoptioD  of  the  new  ConKtitatioQ  to  opetata 
BobseqiiEiit  thateto,  never  did  go  into  operation,  followed. 

Petition  for  writ  of  mandate. 

Ball  tfc  Goodioin,  for  petitioner. 
Varid,  for  respondent. 
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By  the  Court: 

On  the  authority  of  Peachy  vs.  Board  of  Supervisors  of 
Calaveras  County,  b  Pao.  C.  L.  J.  813,  BJid  Speegle  vs.  Joy,  9 
Id.  25&,  the  demurrer  to  the  petition  is  overruled. 

DISSENTING  OPINION. 

I  dissent.  The  case,  as  presented  by  the  record,  is  this: 
On  the  7th  of  January,  18o2,  the  petitioner,  being  County 
Clerk  of  Plumas  County,  and  ex-oMcio  Clerk  of  thelSoard  of 
Supervisors  and  Auditor  of  the  county,  issued  to  himself, 
under  the  provisions  of  an  Act  of  the  Legislature,  entitled 
*'  An  Act  to  regulate  fees  of  office  and  salaries  of  certain 
officers,"  etc.,  approved  March  6,  1870,  a  warrant  for  his 
salary  as  Clerk  of  *  the  Board  of  Supervisors' for  the  month  of 
December,  1881.  Upon  presenting  the  warrant  to  the  Treas- 
urer of  the  county  for  payment,  payment  was  refused,  on  the 
f  round  that  the  Act  of  1870  had  been  repealed.  That  Act 
ad  been,  in  fact,  repealed  by  an  Act  entitled  '^  An  Act  in 
relation  to  certain  officers  in  Plumas  Couniy  and  to  fix  the 
compensation  thereof,"  approved  March  6,  1878,  but  there- 
pealing  Act  was  not  to  take  effect  until  the  first  Monday  in 
March,  1880.  Meanwhile,  the  Constitution  of  1879  was 
adopted  by  the  people  of  the  State,  and  went  into  effect  at 
12  o'clock  M.  of  the  first  day  of  January,  1880,  and  the  ques- 
tion arises.  What  effect  did  the  adoption  of  the  Constitution 
have  upon  these  two  legislative  enactments? 

By  Subdivision  1,  Section  5,  Article  XI,  the  Constitution 
made  it  the  duty  of  the  Legislature  to  provide,  by  general 
and  uniform  laws,  for  the  election,  in  the  several  counties  of 
the  State,  of  such  county  officers  as  were  required  by  IaW| 
including  County  Clerk  and  other  officers,  and  prescribe  their 
duties  and  fix  their  terms  of  office.  Legislation  to  enforce 
this  section  of  the  Constitution  was,  therefore,  necessary. 
At  the  time  the  warrant  in  controversy  was  drawn,  such  leg- 
islation had  not  been  had.  And  according  to  Section  1,  Ar- 
ticle XXII,  all  laws  repugnant  to  the  provisions  of  the  Con- 
stitution, which  required  to  be  enforced  by  legislation,  were 
repealed  on  the  1st  of  July,  1880,  if  not  sooner  altered  or 
repealed  by  the  Legislature;  while  all  laws  in  harmonv  with 
the  provisions  of  the  Constitution  remained  in  ''full  force 
and  effect,*'  undisturbed  by  the  adoption  of  the  Constitution. 
The  Act  of  1870,  being  in  force  when  the  Constitution  was 
adopted,  was  consistent  or  inconsistent  with  the  provisions 
of  the  Constitution.  If  inconsistent,  the  Act  expired  by  lim- 
itation on  the  first  of  July,  1880.    If  consistent,  its  existence 
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and  force  were  neither  dietarbed  nor  affected  by  the  Consti- 
tatioQ.  It  is  manifest  that  the  people,  in  adopting  the  Oon- 
stitatioD,  intended  not  to  cause  any  inconvenience  to,  nor  to 
disturb  in  any  way,  the  order  of  things  as  it  existed  in  the 
State,  by  the  alterations  and  amendments  of  their  organic 
law,  except  so  far  as  it  might  be  affected  by  the  amendments 
themselves.  This  is  clearly  expressed  by  Section  1,  Article 
XXII  of  the  Constitntion :  All  the  institntions  of  the  State, 
all  rights  of  person  and  property,  ^i^d  all  existing  laws,  under 
and  by  whicn  inatitntions  existed  and  rights  were  protected, 
were  left  unchanged — jnst  as  though  the  Constitution  hadnot 
been  amended,  except  as  to  the  efiect  which  the  amendments 
bad  upon  them.  Some  of  the  former  Coarts  were  abolished; 
others,  with  new  names,  were  created  and  substituted  for  the 
former,  in  such  a  way  as  not  to  obstruct  nor  derange  the  ju- 
dicial machinery  of  the  State,  nor  to  cause  the  slightest  in- 
terference with  judicial  records,  books,  papers  and  proceed- 
ings in  Courts.  All  writs,  proseoations,  actions  and  causes 
of  action,  all  indictments  or  informations  which  may  have 
been  found  for  any  crime  or  offense  whichhad  been  com- 
mitted, were  left  pending,  to  be  "proceeded  upon  as  if 
no  change  had  taken  place,  except  as  otherwise  provided." 
All  recognizances,  obligations  and  other  instruments,  entered 
into  and  executed  to  the  State,  or  to  any  municipal  part  of 
it;  andallhnes,  taxes,  penalties,  and  forfeitures  due  or  owing 
to  the  State,  or  any  subdivision  or  mnnicipality  thereof 
were  continued  unimpaired  and  unaffected  by  the  Constitution. 
All  rights,  actions,  prosecutions,  claims  and  eontraota  of 
the  State,  counties,  persons,  or  bodies  corporate,  were  con- 
tinued, clothed  with  their  ori^nal  validity  "  as  if  the  Con- 
stitution had  not  been  adopted."  And  all  laws  in  force  con- 
sistent or  inconsistent  with  its  provisions  were  kept  alive, 
until  altered  or  repealed  by  the  Legislature,  except  that  in- 
consistent laws  were  repealed,  to  take  effect  on  the  Ist  of 
July,  1880,  if  not  sooner  repealed  by  legislative  enactment. 
(Sees.  1,  2,  3,  Sched.)  So  that,  here  and  there,  the  Consti- 
tution of  1863  was  altered  and  some  of  its  sections  amended. 
Some  old  Courts  were  abolished,  and  others,  with  new 
names,  were  substituted  for  them.  But  the  State  was  still 
the  same,  still  retained  its  republican  form  of  government, 
and  lived,  moved,  and  had  its  being,  under  laws  which  had 
been  passed  by  former  Legislatures,  and  were  in  existence 
when  the  Constitution  of  1879  was  adopted.  Now  the  Act  of 
1870  fell  within  the  category  of  laws  consistent  with  the  pro- 
visions of  the  Constitution  which  required  to  be  enforced 
by  legialation;  therefore,  it  continued  to  operate  as  law  with 
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the  same  force  and  effect  that  it  had  when  the  Constitation 
was  adopted.  Snch  as  its  force  was  then,  and  not  oih6^ 
wise,  it  was  recognized  and  continued. 

Now  the  force  of  law,  at  any  time,  is  to  be  estimated  by 
its  nature  and  power  as  affected  by  any  legislative  enactment 
apo9  the  subject-matter  to  which  it  may  relate,  and  which 
may  give  it  a  determinate  existence.  In  this  way  the  Act  of 
1870  was  affected  by  the  Act  of  1878,  for  the  latter  lunited 
the  existence  of  the  former  to  the  first  Monday  in  March, 
1880,  at  which  time  the  last  Act,  as  a  repealing  law,  was  to  take 
effect.  At  the  adoption  of  the  Constitution  both  laws  co- 
existed in  harmony  with  the  Constitution  as  it  was  at  tiie 
time  of  their  passage;  and,  being  constitutional  co-existing 
laws  dictated  oy  the  same  policy,  having  in  view  the  attain- 
ment of  the  same  ends  and  relating  to  the  same  subject-mat- 
ter, they  should  be  considered  as  construed  as  one  statute. 

So  considered,  the  two  Acts  clearly  expressed  the  legisla- 
tive will  on  the  subject  of  official  salaries  in  Plumas  County; 
but  as  the  existence  of  the  one  was  limited  by  the  provisions 
of  the  other,  the  one  died  when  the  other  took  effect,  and 
from  that  time  the  right  to  collect  fees,  etc.,  in  the  county 
was  related,  not  by  the  dead  law,  but  by  the  repealing 
law  which  continued,  from  the  time  it  took  effect,  as  the  law 
of  Plumas  County  until,  the  Legislature  by  its  action  enforced 
the  provisions  of  Subdivision  1,   Section  5,  Article  XI,  of 
the  Constitution.     Can  it  be  doubted,  if  the  Constitation 
under  which  the  statutes  were  passed  had  not  been  amended 
at  all,  that  the  Act  of  1870  would  have  ceased  to  exist  on  the 
first  Monday  in  March,  1880,  and  that  the  Act  of  1878  would 
have  taken  effect  at  that  time  ?    Yet  such  was  the  situation; 
for  the  Constitution  did  not  affect  any  former  legislative  en- 
actments consistent  with  its  provisions.    The  statute  of  1878 
was  as  consistent  with  the  provisions  of  the  Constitution  as 
was  the  statute  of  1870.     Neither  was  expressly  repealed, 
nor  was  either  repealed  by  implication.     Jiepeals  by  impli- 
cation are  not  favored  in  the  construction  of  tiie  Constita- 
tion or  statutes.     Both,  therefore,  existed,  with  whatever 
force  was  imparted  to  them  by  their  creator,  just  as  tfaoogn 
the  Constitution  under  which  they  were  passed  had  not  been 
amended.     The  life  of  the  one  and  the  suspension  of  the 
other  ended  on  the  day  fixed  by  law.     The  Act  of  1878  was 
therefore  the  law  of  the  (][uestion  involved  in  the  case  at  the 
time  when  the  warrant  m  controversy  was  drawn;  and,  as 
the  warrant  was  drawn  under  the  Act  of  1870,  which  had 
ceased  to  exist,  it  was  invalid  and  void.    Therefore  the  de- 
murrer should  be  sustained.  McEee»  J. 


J 
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_     _     ,    ^  [FUed  May  30.  1882.] 

Ho.  6868. 
TOLL  £T  AL.,  Appellahts,  tb.  HOLLIS  et  al.,  BsBPOMDEtrrs. 


ndds: 

Whttberlhe  oMCB  in  whioh  itwoa  held  that  ft  defeoduit  charged  with 
an  ■  nnlHwfnl  '  entry  Mid  forcible  detainer,  might  introdnoe  a  oouve;- 
ance  to  him  of  the  premieeB  as  evidence  that  his  entrj  was  in  good 
failh,  and  therefore  not  nitUwfol  within  the  peenliai  meaning  given 
lo  that  ward  bj  the  decdaions  referred  to  by  eoouBel  for  respondent, 
'  *  such  eonveyance  is  not  admisaiblB  nnder  the  proTisiona  of  the 
Code  (if  Civil  Frooednre,  which  beat  only  of  forcible  and  peaceable 
entriex.  Under  the  Code  all  entries  on  the  aetnal  posBmiiou  of 
another  lire  unlawful,  and  the  qnestion  of  good  or  bad  faith  on  the 
part  of  the  defendtuit  no  longer  afieeta  the  tight  of  reooTer;  in  thia 


Appeal  from  Conntj  Ooart,  San  FranciBCO. 

Turner  .ind  Wade,  for  appellant. 
Jarboc  <£  Harriaon,  for  respondent. 

Thornton,  J.,  delivered  the  opinion  of  theOonrt. 

This  action  is  bron^t  to  recover  possession  of  a  lot  in  San 
Francisco.  It  was  brought  nnder  the  provisions  of  the  Code 
of  Civil  Procednre  contained  in  Chapter  IV,  Part  HI,  Title 
in  of  that  Code.  Tlie  complaint  contains  two  counts — one 
for  R  forcible  entry  and  the  other  for  a  forcible  detainer.  The 
cause  was  tried  dt  the  Court  without  a  juiy,  and  judgment 
was  rendered  for  defendants.  The  plaintiSs  moved  for  a  new 
trial,  and  on  the  3d  day  of  October,  1879,  this  motion  was, 
on  motion  of  defendants'  attorney,  no  one  appearing  for 
plaintiffs,  dismissed  for  want  of  prosecntioQ.  An  order  was 
entered  to  that  effect.  Anappeal  is  prosecuted  by  theplain- 
tiffs  from  the  judgment  and  "from  the  order  refusing  a  new 
trial." 

The  judgment  was  entered  on  the  20tb  day  of  July,  1878, 
and  the  ajijieal  from  it  was  taken  on  the  16th  of  October, 
1879.  This  appeal  from  the  judgment  having  been  taken 
more  than  a  year  after  the  same  was  entered,  cannot  be  con- 
sidered, and  most  be  dismissed.     (C.  0.  P.,  See.  939.) 

It  is  urged  that  the  motion  of  a  new  trial  having  been  dis- 
missed for  want  of  prosecution  by  the  Ooart  below  in  the  ex- 
ercise of  a  proper  discretion,  the  appeal  from  it  shotild  not 
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be  considered.  At  the  time  the  order  was  made  a  statement 
on  this  motion  was  on  file,  which,  according  to  a  stipulation 
appearing  in  the  transcript,  is  correct,  and  was  filed  in  time, 
and  the  order  shonld  not  have  been  made.  {Warden  ts. 
Mendocino  County^  32  Cal.  655;  Ccdderwood  ts.  Peyser f  42  Id. 
150-1.)  The  order  of  3d  of  October,  1879,  dismissing  plain- 
tiffs' motion  must  be  considered  as  denying  it.  Such  an  order 
was  so  construed  in  Warden  vs.  Mendocino  Countyj  ui  supra, 
and  we  shall  follow  the  ruling  in  that  case.  The  case,  then, 
is  properly  here  on  appeal  from  the  order  of  the  3d  of  Octo- 
ber, lo79,  which,  in  effect,  denied  the  motion  for  a  new  trial. 

On  the  argument  our  attention  was  called  to  several  points, 
but  we  do  not  consider  it  necessary  to  notice  all  of  them. 

Evidence  was  admitted  against  the  objection  and  exception 
of  plaintiffs  that  one  Sale  claimed  to  be  owner  of  the  land 
in  controversy.  The  defendants  also  offered  in  evidence  a 
deed  from  E.  S.  and  Lamson  Walden  to  William  Hale,  dated 
the  26th  day  of  September,  1876,  for  the  property  in  con- 
troversy, and  also  a  deed  from  William  Hale  to  defendant 
HoUis,  dated  the  Slst  of  July,  1876,  for  the  same  property. 
Thej)laintiffobjected  to  the  foregoing  evidence,  on  the^roand 
that  it  was  immaterial,  incompetent  and  irrelevant.  The  ob- 
jection was  overruled,  and  plaintiffs  excepted. 

We  cannot  see  that  there  was  any  ground  for  the  admissi- 
bility of  the  testimony  just  above  stated.  This  is  not  in  issue 
or  controversy  in  this  action  (C.  C.  P.,  Sec.  1,  172),  and  the 
Court  erred  in  its  ruling  admitting  the  testimony.  (McCa^dey 
vs.  WeUer,  12  Cal.  200;  MitcheU  vs.  Davis,  23  Ind.  381.) 

In  McCaiUey  vs.  WeUer,  just  cited,  it  was  held  that  '*  the 
action  of  forcible  entrj  and  detainer  is  a  summary  proceed- 
ing to  recover  possession  of  premises  forcibly  or  unlawfully 
detained.  The  inquiry  in  such  cases  is  connned  to  the  ac- 
tual peaceable  possession  of  the  plaintiff  and  the  unlawful  or 
forcible  ouster  or  detention  by  defendant — the  object  of  the 
law  being  to  prevent  the  disturbance  of  the  public  peace,  by 
the  forcible  assertion  of  a  private  right.  Questions  of  title 
or  right  of  possession  cannot  arise;  a  forcible  entry  upon 
the  actual  possession  of  plaintiff  being  proven,  he  would  be 
entitled  to  restitution,  though  the  fee  simple  title  and  pres- 
ent right  of  possession  are  shown  to  be  in  the  defendant. 
The  authorities  on  this  point  are  numerous  and  uniform."    • 

In  Mitchell  vs.  Davis,  cited  above,  the  Court  made  use  of 
the  following  remarks,  which  are  particularly  applicable 
here:  ''If  the  defendant  has  any  title  or  right  of  possession 
to  the  land,  it  must  be  tried  in  some  action  proper  for  trj^ing 
such  questions;  but  the  present  is  not  an  action  of  that  lund. 
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Be  was  not  justified  io  attempting  to  enforce  any  snch  right 
by  taking  forcible  possession  of  the  land  in  dispate.  He 
maat  first  deliver  np  the  possession  thus  forcibly  acquired, 
ind  thea  he  muy  be  in  a  Bitnation  to  litigate,  in  a  proper  ao- 
^OD,  auy  valid  right  or  title  he  may  have  to  the  land.  One 
5Teat  object  of  Uie  Forcible  Entry  Act  is  to  prevent  even 
rightful  owners  from  taking  the  law  into  their  own  hands 
lud  attempting  to  recover  oy  violence  what  the  remedial 
process  of  a  Court  would  give  them  in  a  peaceful  mode." 

Thiij  we  think  is  a  proper  construction  of  Section  1172,  C. 
J.  P.,  on  tiiis  subject,  which  applies  alike  to  an  action  for  a 
'tyrcibte  entry,  or  for  a  forcible^  detainer,  which  section  is  as 
allows:  "  On  the  bial  of  any  proceeding  for  any  forcible 
!Dtry  or  forcible  detainer,  the  plaintiff  shall  only  be  required 
o  show,  in  addition  to  the  forcible  entry  or  forcible  detainer 
K)mplained  of,  that  he  was  peaceably  in  the  actual  posses- 
ion at  the  time  of  the  forcible  entrr  or  was  entitled  to  the 
>03ses&ion  at  the  time  of  the  forcible  detainer.  The  defendant 
aay  show  in  his  defense  that  he  or  his  ancestors,  or  those 
fhoae  interest  in  such  premises  he  claims,  have  been  in  the 
[oiet  possession  thereof  for  the  space  of  one  whole  year  to- 
;tither  next  before  the  commencement  of  the  proceedings, 
nd  that  bis  interest  therein  is  not  then  ended  or  deter- 
lined;  and  such  showing  is  a  bar  to  the  proceedings." 

k  forcible  entry  is  defined  in  Section  1159,  C.  C.  P.,  Mid  a 
\yrcU>le  detainer  in  Section  1160  of  the  same  Code. 

The  remarks  cited  above  from  McCauley  vs.  Wf^ler,  and 
Mitchell  vs.  DavU,  apply  to  both  actions.  The  remedy  was 
atended  to  jirohibit  persons  from  taking  the  law  into  tkeir 
vm  hands,  and  thns  to  repress  violence.  Snch  a  proceeding 
onstitut€s  a  public  offense,  and  it  is  made  a  misdemeanor 
•J  Section  418  of  the  Penal  Code. 

We  cannot  see  that  good  faiih  constitatee  an  element  in  a' 
fifense  to  a  forcible  entry  or  a  forcible  detainer,  under  the 
rovieions  of  the  Oode  of  Civil  Procedure  above  referred  to, 
or  that  an  entry  made  peaceably  and  in  good  faith^cntg 
Dy  figure  in  a  defense  to  a  forcible  detainer.  In  either 
ctioD,  the  defense  is  limited  as  in  Section  1172,  0.  C.  P., 
bore  cited. 

Whether  the  cases  in  which  it  was  held  that  a  defendant 
hailed  with  an  "unlawful"  entry  and  forcible  detainer 
light  introduce  a  converanoe  to  him  as  evidence  that  his 
Dtry  was  in  g/jod/aitk,  and  therefore  not  unlawful  within  the 
ecoliar  meaniuggiven  to  that  word  by  the  decisions  referred 
>  by  counsel  for  rrapondents,  and  mentioned  below,  such 
Dnveyance  is  not  adnussible  under  the  provisions  of  the  0.  C 
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P. ,  which  treat  only  of  forcible  and  peaceable  entries.  Under 
the  Code  all  entries  on  the  actual  possession  of  another  are 
nnlawf ul,  and  the  question  of  good  or  bad  faith  on  the  part 
of  the  defendant  no  longer  effects  the  right  of  the  recoveiy 
in  this  form  of  action. 

The  rulings  to  that  effect  in  the  cases  referred  to  by  counsel 
for  respondents — IhommonyB.  Smith,  28  Cal.  632,  and  Shetbg 
YS.  Houston f  38  Id.,  422 — ^hare  no  application  under  the  pro- 
Tisions  of  the  Code  of  Civil  Procedure,  which  were  in  force 
when  this  action  was  brought  and  tried. 

The  decisions  of  the  Courts  of  New  York  under  a  statute 
substantially  similar  to  the  statute  of  this  State  are  in  accoid 
with  the  views  herein  expressed.  (Carter  vs.  NeuMd,  7 
How.  166-170 ;  The  People  vs.  Van  Nostrand,  9  Wend.  50; 
Porter  vs.  Tlie  People,  7  How.  441 ;  People  vs.  FiddSy  1  Lans., 
222-233;  People  vs.  Lemard,  11  Johns,  604;  H^eZfovs.  Dt 
Leyer,  1  Daly,  36-46;  2  N.  T.  Bev.  Stats.,  607,  Sec.  11;  See 
Taylor's  Landlord  and  Tenant,  C.  H.  XVI.) 

Mrs.  Lotta  A.  Roberts  was  called  for  plaintiffs,  who  gave 
testimony  as  to  the  forcible  entry  upon  and  taking  possession 
of  the  lots  in  controversy  in  August,  1876,  On  the  re-direct 
examination  she  was  asked  as  follows  :  '^  State  if  anythmg 
occurred  with  reference  to  that  crowd  of  people  there,  with 
reference  to  the  Mayor's  going  on  the  ground  and  ordering 
them  to  stop?" 

This  inquiry  was  objected  to  by  the  defense  as  immaterial 
and  irrelevant,  and  the  objection  was  sustained.  To  this 
ruling  plaintiffs  excepted. 

This  question  should  have  been  allowed.  It  related  to  the 
circumstance  of  the  entry,  and  was  asked  to  show  that  it  was 
forcible.     The  Court  erred  in  excluding  it. 

C.  C.  Butler  was  called  as  a  witness  by  the  defendants.  On 
his  cross-examination  he  was  asked:  '^During  that  time 
there  was  a  litigation  pending  in  regard  to  this  property 
between  you  and  Mr.  VoU?"  Defendants  objected  to  this 
qiiestion  as  immaterial,  irrelevant  and  incompetent.  Objec- 
tion sustained,  and  plaintiffs  excepted. 

The  question  was  proper.  It  had  reference  to  the  relations 
between  the  witness  and  plaintiff  YoU,  and  was  asked  to 
show  a  state  of  feeling  by  witness  toward  YoU,  as  to  which 
the  question  was  allowable.  Objection  sustained  and  plaintifb 
excepted. 

The  same  is  true  as  to  another  question  also  put  to  the  wit^ 
ness,  which  was  excluded  on  objection  of  defendants  that  it 
was  irrdevant  and  immaterial.  The  question  referred  to  was 
as  follows:    ^'Was  there  not  a  suit  brought  by  yourself  in 
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he  Twelfth  District  Ooort  to  qniet  title,  in  whioh  ;oa  Betnp 
his  very  possession  against  Mr-  Voll?" 

We  find  no  other  errors  in  the  points  discussed;  bat  for 
he  errors  above  pointed  oat,  the  order  which  denied  the 
lotion  of  jil^iiatiffa  for  a  new  trial  is  reTersed  and  remanded 
D  the  Superior  Court  of  the  city  and  county  of  San  Fran- 
isco  to  be  tried  anev. 

We  concar:  Myriok,  J.,  MoEinsti;,  J.,  Morrison,  0.  J., 
^harpstein,  J.,  HoEee,  J. 


Dkpabtment  No.  2. 


[PUed  May  30,  1882.] 

No.  6998. 

DYER,  Appbllaht,  vs.  PARROTT,  REflPoraENT. 

;urTAi«EssMENT— DuoKUi — Cboshinoh — Appku. — BoiXDorSupBkTiBOBa. 

One-half  of  the  tronUse  of  the  block  In  which  defendant'fl  lot  Um  waa 

asae^biiiblv  .md  assessed  tor  vork  done  on  a  atceet-croaaing  in  Ban 
Franiiti  >  The  length  of  the  entire  frontage  of  the  block  was  given 
on  the  iti,..:i.iio.  Btld,  the  fail nro  to  have  marked  on  the  diagram,  by 
distinct  li:.'  e,  how  mnoh  of  one  of  the  lotB  was  assessed  foi  work  done 
ua  the  L^ii-.'-ing  inolnded  in  the  amessment,  was  porelj  technical,  and 
might  hiivv  been  remsdied  b;  appeal  to  the  Board  of  Bnpervisoia. 
Bj  neglcttiiig  to  appeal  the  objection  was  waived. 

Appeal  from  Twenty-second  District  Ooart,  San  Pranoiaoo. 

J.  if.  Wood,  for  appellant. 

Samyer  tE  Bail  and  Preston,  for  respondent. 

By  the  Cocrt: 

The  objection  to  the  assessment  in  this  case  is  pnrelT 
chnical.  It  is  not  claimed  that  the  omission  complained 
affected,  or  could  affect,  any  subatantial  right  or  interest 
the  defendant.  The  error  is  one  which  might  have  been 
sily  remedied  by  an  appeal  to  the  Board  of  Snpervisors. 
it  no  nppenl  was  taken  to  that  Board.  If  an  appeal  had 
len  taken  and  determined,  the  determination  would  be 
lal  and  conclusive  upon  all  parties  entitled  to  appeal, 
tat.  1871-72,  p.  816,  Sec.  12.) 

We   think   that  by  neglecting   to  appeal   the   defendant 
lived  the  objection  whicn  he  now  raises  to  the  assessment, 
d  that  the  judgment  and  order  of  the  Court  below  should 
I  reversed. 
Judgment  and  order  denying  a  new  trial  reversed. 
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In  Bank. 


[Filed  May  26,  1882.] 
No.  7347. 

ISAAC  B.  HALL,  Appellant, 

vs. 
JOHN  THEISEN  et  al.,  Bespondentb. 

Upon  the  authoriiy  of  Hall  vs.   Theisen,  No.  8207,  jadg- 
ment  reversed. 


Depabtment  No.  1. 


[Filed  May  26,  1882.1 

No.  5534. 

THE   CHICAGO    TATLOB   PBINTING   FEESS    CO., 

Bespondent, 

vs. 

LOWELL,  Appellant. 

BiMSUMWisx — Plxdok — CoMBioinffEiiT.  A  pledgee  loaning  money  to  a  mere 
consignee  (not  a  factor)  of  goods^  the  consignee  having  no  indicia 
of  title  nor  actual  possession  of  the  goods,  but  having  a  letter  of  in- 
stmctions  from  the  owner,  consignor,  '*to  keep  these  consignment 
goods  as  snch — as  my  property  until  sold  and  well  insured,"  and  the 
pledgee  being  ignorant  of  the  letter,  but  making  no  inquiry  concern- 
ing the  ownership  of  the  goods  or  the  authority  of  the  pledgee  oTtf 
them,  cannot  retfiin  the  goods  as  against  the  consignor  and  owner. 

Etidkncb  of  Titlc — Shipment— Bazlboad  Oompant — Id.  In  such  case  ihs 
possession  of  the  goods  by  a  railroad  company  in  its  warehouse  at 
the  place  of  destination  is  not  eyidenoe  of  title  in  the  oonaignee. 

Appeal  from  Third  District  Court,  San  Francisco. 

Henry  E.  HigJUon,  for  appellant. 
Leonard  Reynolds^  for  respondent. 

By  the  Court: 

The  case  shows  that  the  presses  in  controversy  were  thd 
property  of  the  plaintiff  at  the  time  they  were  pledged  to 
Foroes  "brothers  oy  the  California  Type  Foundry  Company. 
The  goods  were  shipped  by  the  plaintiff  by  rail  from  Chicago 
and  consigned  to  the  California  Type  Foundry  Company- 
three  of  the  presses  being  so  consigned  for  Painter  k  Co., 
of  San  Francisco,  and  the  other  press  to  be  sold  by  the  coa- 
signee  for  the  account  of  the  plaintiff.    The  consignment  was 
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accompanied  by  a  letter  of  instructions  from  the  President 
of  the  plaintiff  corporation  to  the  Vice-President  of  the 
California  Type  Foundry  Company,  by  which  the  latter  was 
instructed,  in  the  event  of  Painter's  refusing  to  receive  the 
presses  shipped  for  him,  to  store  them,  and  concluded  with 
these  words:  "As  I  wrote  you  before,  I  want  you  to  keep 
these  consignment  goods  as  such — as  my  property  until  sold, 
and  well  insured.  This  last  is  very  important."  None  of 
the  goods  were  delivered  to  Painter  &  Co.,  but  shortly  after 
their  arrival  in  San  Francisco,  and  while  they  were  yet  in 
the  depot  of  the  railroad  company,  the  Secretary  of  the 
California  Type  Foundry  Company  applied  to  Forbes 
Brothers  for  a  loan  of  $2,000,  to  secure  which  he  proposed 
to  pledge  the  presses,  at  the  time  representing  them  to  be 
the  property  of  the  company  of  which  he  was  secretary. 
The  member  of  the  firm  of  Forbes  Brothers  to  whom  the 
application  was  made,  after  becoming  satisfied  of  the  suffi- 
ciency in  value  of  the  security,  agreed  to  make  the  loan,  and 
did  so  accordingly.  When  the  loan  was  made,  Faulkner,  at 
the  request  of  Forbes  Brothers,  placed  the  property  in  the. 
defendant's  custody  as  warehousemen,  to  be  kept  in  store  for 
Forbes  Brothers  as  collateral  security  for  the  money  ad- 
vanced by  them.  Forbes  Brothers  were  ignorant  of  the  let- 
ter of  instructions  accompanying  the  consignment,  but  they 
made  no  inquiries  concerning  the  ownership  of  the  property 
or  the  authority  of  the  California  Type  Foundry  Company, 
or  of  Faulkner,  to  pledge  it.  It  does  not  appear  that  the 
^ompauj  was  engaged  in  the  business  of  factor,  nor  that 
tiiere  was  ever  any  former  dealing  between  it  and  the  con- 
si^or. 

We  are  of  opinion  that  the  Court  below  rightly  gave  the     • 

flaintiff  judgment  for  a  return  of  the  property,  or  ite  value, 
^laintiff  did  not  confer  upon  the  California  Type  Foundry 
Oompany  such  an  apparent  title  to,  or  power  of  disposition 
over  it  as  will  estop  it  from  asserting  its  own  title  as  against 
the  pledgees.  Passing  the  question  whether  the  mere  posaea^ 
man  of  property  under  written  instructions  showing  that  the 
possessor  has  no  title,  would  be  sufficient  evidence  of  own- 
ership to  protect  a  pledgee  who  advances  his  money  on  the 
bare  statement  of  the  possessor  that  he  is  the  owner,  in  this 
case  the  California  Type  Foundry  Company  was  not  in  the 
actual  possession  of  the  property  at  the  time  the  loan  in 
question  was  negotiated.  The  property  was  then  in  the  ware- 
nouse  of  the  railroad  company;  and  as  is  correctly  said  for 
the  respondent,  its  possession  by  the  railroad  company  was 
not  evidence  of  title  in  the  California  Type  Foundry  Com* 
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pany.  The  latter  had  no  bill  of  lading  or  invoice — ^nothing 
to  evidence  any  title  in  it.  But  it  did  have  the  letter  of  in- 
structions, from  which  Forbes  Brothers  mnst  have  seen  that 
the  plaintiff  was  the  owner  of  the  property,  had  they  required 
some  evidence  of  title  in  the  proposed  pledgor,  as  they 
ought  to  have  done. 
Order  affirmed. 


In  Bane. 


[Filed  June  2,  1882.] 
No.  8347. 
DOUGHERTY,   Appellant,    vs.  BADLAM,  Rbspondbst. 

By  the  Ooubt  (Thornton,  J.,  dissenting): 

The  application  for  the  writ  of  mandate  is  denied  upon 
the  ground  that  the  petitioner  is  not  entitled  to  the  writ 
The  reasons  therefor  will  be  hereafter  filed. 


Abstracts  of  Recent  Decisions. 


BuiL  OF  Lading — Dbuvebt  Passes  Tttlb  to  Gkx>D8.  A  bill  of 
lading  is  the  representative  of  the  goods  for  which  it  is  given, 
and  itis  delivery  will  pass  title  to  them  as  effectually  as  an  actual 
sale  and  delivery  of  them.  Nor  will  the  fact  that  it  is  endorsed  to 
a  third  party  prevent  the  delivery  having  this  effect,  where  the 
bill  accompanies  a  draft  drawn  upon  such  third  party.  Nor  in  a 
contest  with  a  subsequent  purchaser  of  the  goods  for  value  and 
without  notice,  claiming  them  by  endorsement  of  a  duplicate 
bill  of  lading  and  actual  delivery  of  the  goods,  is  it  material 
that  the  bill  first  delivered  was  given  in  part  payment  of  or  as 
collateral  security  for  a  pre-existing  debt,  and  not  for  a  present 
advance  of  money.  Citing  Benjamin  on  Sales,  Sec.  813;  Meyer- 
stein  vs.  Barber,  L.  R.  2  C.  P.  42;  Mich.  Cent.  R.  R.  Co.  vs. 
Phillips,  60  HI.  198;  Burton  vs.  Cuiyea,  40  id.  320;  W.  U.  B.  B. 
Co.  vs.  Wagner,  65  id.  198;  Caldwell  vs.  Ball,  1  T.  R.  205;  Allen 
vs.  Williams,  12  Pick.  297;  Buffington  vs  Curtis,  15  Mass.  528, 
and  distinguishing  Loebvs.  Peters,  63  Ala.  243;  Harris  vs.  Pratt^ 
17N.Y.  249;  Lessassier  vs.  Southwestern,  2  Woods,  35;  O'Biien 
vs.  Norris,  16  Md.  122;  Naylor  vs.  Dennie,  8  Pick.  199.— 5W«- 
171^  VS.  BoUman,  Sup.  Court  Mo.,  25  Albany  L.  J.  358. 


milt  ^mt  %m  Mmxml. 


Vol.  IX.  •  June  10,  1882.  No.  16. 


• 

Current  Topics. 

CANCELLATION  OF  ENTRIES. 

In  the  appeal  of  John  W.  Miller  from  the  decision  of  the 
Commissioner  of  the  General  Land  Office,  rejecting  his  applica- 
tion to  parcha«e  land  under  the  Act  of  January  15th,  at  Yisalia, 
California,  Secretary  Teller  has  reversed  the  decision  of  the 
Commissioner,  holding,  after  an  extended  presentation  of  the 
facts,  that  it  makes  no  difference  to  the  Government  whether 
the  entry  had  been  canceled  or  not.  The  mere  act  of  cancella- 
tion has  no  force  in  connection  with  the  statute.  Hence,  he 
holds  that  the  case  of  GoUyer  should  not  stand  as  a  precedent, 
and  the  true  construction  must  be  as  stated. 


A  JUDGE  WHO  WAS  A  NATURALIST. 

A  Mr.  Broderip  became  colleague  with  my  father  upon  the 
decease  of  Captain  Richbell.     A  barrister,  a  good  lawyer,  and 
refined  gentleman,  he  was  a  fellow  of  the  Zoological  Society, 
and  took  great  delight  in  the  inmates  of  the  Gardens.     I  cannot 
refrain  from  mentioning  an  anecdote  that  occurred  many  years 
after,  when  he  had  been  transplanted  to  the  Maiylebone  Police 
Conrt.    I  was  then  in  some  criminal  practice,  and  appeared 
before  him  fdr  a  client  who  was  suggested  to  be  the  father  of  an 
infant,  and  about  which  there  was  an  inquiry.    Mr.  Broderip 
▼eiy  patiently  heard  the  evidence,  and,  notwithstanding  my 
endeavors,  determined  the  case  against  my  client.    Afterward, 
calling  me  to  him,  he  was  pleased  to  say:   "  You  made  a  very 
good  speech,  and  I  was  inclined  to  decide  in  your  favor,  but 
yon  know  I  am  a  bit  of  a  naturalist,  and  while  you  were  speak- 
ing I  was  comparing  the  child  with  your  client,  and  there  could 
be  no  mistake,  the  'likeness  was  most  striking."    "  Why,  good 
heavens!"    said  I,  **  my  client  was  not  in  Court.     The  person 
you  saw  was  the  attorney's  clerk."     And  such  truly  was  the 
case. — Serjeant  Ballantine's  Experiences. 


[ 
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Supreme  Court  of  California. 


In  Bane. 


fFiledlMay  26,  1882.] 
No.  7146. 

THE  PEOPLE  EX  bel  HARRIS,  ^Appellant, 

vs. 
BLAEE  ET  AL.,  Respondents. 

DxDiCATZON — ^PuBiiic  Stbeet — OjlKland.  Action  to  obtain  a  decree  adjudg- 
ing certain  premises  in  the  city  of  Oakland  to  be  a  pnblio  street^  that 
defendants  be  directed  to  remoye  boildings  and  obstnictions  then- 
irom,  and  that  defendants  be  enjoined  and  prohibited  from  erecting 
any  buildings  or  obstnictions  thereon.  The  question  was  as  to  dedi- 
cation. Held,  the  evidence  shows  a  dedication  by  defendant's  grant- 
ors, and  the  trial  Oourt  erred  in  finding  that  it  did  not,  and  in  finding 
that  the  premises  do  not  constitute  a  public  street. 

Id.  The  elements  entering  into  and  constituting  a  dedicatioD,  viz.,  an  in- 
tention by  the  owner,  •clearly  indicated  by  his  words  or  acts,  to  dedi- 
cate the  land  to  public  use,  and  an  acceptance  by  the  public  of  the 
dedication,  established  by  the  use  by  the  public  of  the  laud  for  the 
purpose  to  which  it  had  been  dedicated,  are  dearly  manifested. 

Id. — ^EviDBNCE— J^CTs  OF  Obantob — DcED— Notice.  The  relator  offered  to 
prove  that  at  the  time  of  making  a  deed  to  Van  Auken  (through  whom 
by  mesne  conveyances  defendants  claim),  it  was  "talked"  that  there 
was  a  Fourteenth  street  there  (the  premises  in  controversy);  that  the 
grantors  proposed  to  sell  the  100  feet  on  the  north  side  of  the  streetf 
that  Van  Auken  desired  to  have  the  eighty  feet  of  the  street  indoded 
in  his  deed;  that  the  grantors  refused,  objecting  that  the  street  was  a 
public  street;  that  Van  Auken  then  broke  off  negotiations,  but  sabee- 
quently  came  back,  and  without  paying  anything  for  the  street,  and 
upon  his  representation  that  he  would  not  dose  it  up.  but  always  hold 
it  as  a  street,  and  that  he  only  wanted  to  keep  other  people  from 
squatting  upon  it — with  that  distinct  understanding  the  deed  wtf 
made  to  the  south  side  of  the  street;  that  the  boundary  by  the  street 
was  put  into  the  description  for  the  purpose  of  showing  a  dedication 
of  the  street;  and  that  Van  Auken  took  the  deed  with  full  notice  that 
the  street  was  held  to  be  a  dedicated  street  by  his  grantors.  The  evi- 
dence was  excluded  by  the  Court.  Held,  error,  under  Section  1849  ol 
the  Code  of  Civil  Procedure,  "Where  one  derives  title  to  real  prop- 
erty from  another,  the  declaration,  act  or  omission  of  the  latter,  while 
holding  the  title,  in  relation  to  the  property,  is  evidence  against  the 
former." 

Appeal  from  Superior  Court,  Alameda  Couniy. 

George  E,  Whitney ^  for  appellant. 
OUcrest,  liUUe  &  Tuttle,  for  respondents. 
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Mtbigk,  J.,  deliyered  the  opinion  of  the  Court: 

This  is  an  action  to  obtain  a  decree  adjudging  certain 
premises  in  the  city  of  Oakland  to  be  a  public  street;  that 
the  defendants  be  directed  to  remove  certain  buildings  and 
obstructions  therefrom,  and  that  the  defendants  be  enjoined 
and  prohibited  from  erecting  any  buildings  or  obstructions 
thereon. 

The  Encinal  of  San  Antonio,  which  embraces  a  portion  of 
the  present  city  of  Oakland,  and  all  of  the  premises  in  con- 
troversy, was  on  the  15th  day  of  August,  1863,  owned  by 
Jos.  K.  Irving  and  others  as  tenants  in  common.  Previous 
to  that  date  said  owners  had  caused  said  land  to  be  surveyed 
for  the  purpose  of  partition,  c^dopting  a  survey  of  the  town 
of  Oakland  previously  made  by  one  Kellersberger  under  the 
employment  of  persons  not  holding  the  title,  and  dividing 
the  remainder  not  included  in  said  town  survey  into  four 
tracts  designated  by  the  letters  A,  B,  C  and  D.  Tract  D,  as 
thns  surveyed,  adjoined  the  town  of  Oakland  on  the  north; 
it  contained  226  acres,  and  included  the  premises  in  contro- 
versy. On  said  15th  day  of  August,  1863,  by  deed  of  parti- 
tion, tract  D  was  allotted  to  said  Irving,  and  also  block  191 
and  other  blocks,  as  per  the  survey  of  the  town  of  Oakland, 
which  block  191  bounds  the  premises  in  controversy  on  the 
south.  The  plots  of  these  surveys  were  recorded.  Irving 
received  tract  D  in  trust  for  himself  and  others  who  were 
joint  owners  with  him  therein.  A  diagram  of  the  tract  was 
made  for  the  purpose  of  distribution  among  themselves,  and 
on  the  14th  of  May,  1864,  said  Irving,  by  deeds,  conveyed 
Ho  his  co-owners  their  respective  shares  in  severalty.  To 
one  of  the  deeds  was  attached  a  copy  of  the  diagram,  and 
the  other  deeds  referred  to  it,  the  conveyances'  being  of  lots 
according  to  the  diagram.  Lot  No.  9  and  a  part  of  Lot  No.  1 
were  conveyed  to  James  M.  Goggin,  from  wnom  the  defend- 
ants deraign  title  to  the  premises  in  controversy.  The  de- 
scription in  this  deed  contains  the  following:  ' 'Commencing 
at  a  point  on  the  easterly  line  of  Broadway,  where  Broadway 
crosses  the  north  line  of  the  town  of  Oakland,  and  running 
ihence  along  the  north  line  of  the  town,"  etc.,  thence  liorth, 
west  and  south,  to  the  place  of  beginning,  embracing  a  tract 
bounded  on  the  south  by  the  town  of  Oakland.  In  August, 
1863,  said  Irving  had  for  value  conveyed  to  Jones  and  others 
block  191,  of  which  block  at  least  six  lots  fronted  on  tract 
D,  and  had  no  other  approach  than  across  or  upon  the  tract. 
On  the  16th  of  May,  1854,  said  Irving,  for  value,  conveyed 
to  Leander  and  Tiffany  parcels  of  lana  in  said  tract  D,  de- 
scribed as  follows:  ' 'Commencing  at  a  point  on  the  northern 
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line  of  Fourteenth  street  of  said  city,  11.85  chains  sonth- 
eastwardly  from  the  corner  of  Broadway  and  Fourteenth 
streets;  thence  sontheastwardly  along  said  line  of  Fourteenth 
street  7.65  chains,"  etc.;  also,  "commencjug  at  a  point  on 
the  northern  line  of  said  Fourteenth  street  zO  chains  north- 
westwardly from  the  comer  of  Broadway  and  Fourteenth 
streets,  thence  along  the  northern  line  of  Fourteenth  street 
ten  chains,"  etc.  This  deed  was  recorded  at  least  thirty 
days  prior  to  the  recording  of  the  deed  to  Goggin.  Yarioos 
witnesses  acquainted  with  the  premises  at  different  periods 
show  that  from  1852  to  1859,  tnere  was  an  open  traveled  way, 
known  as  Fourteenth  street,  extending  along  north  of  the 
north  line  of  the  original  plat  of  the  town  of  Oakland,  and 
over  the  premises  in  controversy,  used  by  the  public  as  a 
thoroughfare;  that  in  the  years  1866-57-58,  there  were 
fences  on  the  north  and  south  sides  of  Fourteenth  street; 
and  that  the  street  was  closed  up  in  1858  or  1859,  by  one  Van 
Auken,  a  party  in  defendants*  chain  of  title.  The  title  of 
defendants  is  as  follows:  Deed,  as  above  stated,  Jos.  E. 
Irving  to  Goggin;  Goggin  to  Marshall  and  H.  P.  Irving; 
Marshall  and  Irving  to  Van  Auken,  as  follows:  '*Commenc- 
ing  at  a  point  where  the  easterly  line  of  Broadway  croisses 
the  southerly  line  of  Fourteenth  street;  thence  running  along 
the  southerly  line  of  Fourteenth  street,  south  64  deg.,  east 
300  feet;  thence  at  right  angles  with  Fourteenth  street,  north 
26  deg.,  east  180  feet;  thence  north  64  deg.,  west  and  parallel 
with  Fourteenth  street,  300  feet  more  or  less  to  the  easterly 
line  of  the  Feral ta  road;  thence  southerly  along  Peralta 
road  to  the  place  of  beginning;"  deed  from  Van  Auken  t(9 
Caryle  containing  the  same  description  as  the  last;  and  from 
Carrie  to  defendants  by  mesne  conveyances. 

The  Court  below  found  that  the  premises  in  controversy 
had  not  been  at  any  time  a  public  street,  had  not  been  dedi- 
cated as  such  by  defendants  or  any  of  their  grantors;  that 
defendants  were  the  owners  of  the  premises,  and  accordingly 
rendered  judgment  for  them. 

On  the  trial  the  relator  oJBfered  to  prove  ''  that  at  the  time 
of  the  making  of  the  deed  from  Marshall  and  Irving  to  Tan 
Auken  it  was  talked  that  there  was  a  Fourteenth  street  there; 
that  Irving  and  Marshall  proposed  to  sell  the  100  feet  on 
the  north  side  of  Fourteenth  street;  that  Van  Auken  desired 
to  have  the  80  feet  of  Fourteenth  street  included  in  his  deed; 
that  Marshall  and  Irving  refused,  objecting  that  Fourteenth 
street  was  a  public  street;  that  Yan  Auken  then  broke  off 
negotiations,  but  subsequently  came  back,  and  without  pay- 
ing anything  for  Fourteenth  street,  and  upon  his  represents- 
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tion  that  he  would  not  close  it  np,  but  always  hold  it  as  a 
street,  and  that  he  only  wanted  to  keep  other  p^ple  from 
squatting  upon  it — with  that  distinct  understanding  the  deed 
was  made  to  the  south  side  of  Fourteenth  street;  that  the 
boundary  by  the  street  was  put  into  the  description  for  the 
purpose  of  showing  a  dedication  of  the  street;  and  that  Van 
Auken  took  the  deed  with  full  notice  that  the  street  was 
held  to  be  a  dedicated  street  by  his  grantors."  The  evi- 
dence was  objected  to,  the  objection  was  sustained,  and  the 
relator  excepted. 

A  witness  testified :  ' '  I  had  a  conversation  with  Van  Auken 
subsequent  to  the  making  of  the  deed,  when  he  commenced 
to  fence  the  street;  I  told  him  it  was  well  understood  he  was 
not  to  fence  up  that  street;  that  he  only  took  that,  as  he  said 
at  the  time  prior  to  the  execution  of  the  deed,  for  the 
purpose  of  protecting  himself  in  case  anybody  should  at- 
tempt to  jump  it;  he  admitted  it,  but  claimed  he  had  a  right 
to  protect  himself  by  doing  it.  I  also  heard  Marshall  and 
Irving,  while  owners  of  property  there,  before  the  sale  to 
Yan  Auken,  declare  that  Fourteenth  street  was  a  street.'* 
Another  witness  testified:  "About  four  years  ago,  while 
P.  S.  Wilcox  (one  of  the  persons  in  defendants'  chain  of 
title)  was  the  owner  of  the  property,  I  asked  him  to  open 
fihe  street,  and  told  him  we  could  sell  the  property  in  block 
191,  provided  I  gave  bonds  that  the  street  would  be  opened. 
He  told  me  to  give  a  bond — ^it  did  not  make  any  difference 
what  kind  of  a  bond.  He  said  the  street  shall  be  opened, 
I  want  it  open,  and  am  going  to  have  it  opened,  and  if  I  can 
bnlldose  the  city  out  ofsomething  I  am  going  to  do  it;  but 
it  shall  not  cost  vou  a  cent.  He  did  not  open  the  street, 
but  soon  after  sold  the  property  to  the  defendants." 

From  the  facts  admitted  or  in  evidence  it  appears  that  the 
property  in  question  was  used  as  a  public  street  from  1862 
until  1869,  when  it  was  closed  up  by  Van  Auken;  that  while 
tract  D  and  the  other  tractd  were  owned  by  Jos.  £.  Irving, 
Goggin,  and  others,  as  tenants  in  common,  said  Irving  con- 
veyed Block  191,  containing  at  least  six  lots  fronting  on 
what  was  used  as  a  street;  that  on  the  day  following  the 
deed  in  partition  of  Irving  to  Goggin,  Irving,  for  value,  con- 
veyed two  parcels  of  tract  D,  bounding  the  same  by  Four- 
teenth street,  the  deed  thereof  being  recorded  prior  to  the 
deed  to  Goggin  of  the  premises  in  controversy;  that  while 
the  defendants'  grantors,  Marshall  and  Irving,  were  the 
owners  of  the  fee,  they  declared  that  FourteenSi  street  was 
a  street,  it  being  then  in  use  as  such;  that  their  grantee, 
Yan  Auken,  while  he  was  the  owner  of  the  fee,  declared  that . 
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when  he  purchased  he  knew  it  was  a  street,  and  took  a  deed 
for  the  purpose  of  protecting  himself  from  attempts  to 
"jump"  it;  that  Wilcox,  defendants' immediate  grantor,  re- 
talne^the  bmldings  and  enclosures  upon  it  only  for  the  pnr- 
pose  of  extorting  money  from  the  city.  We  have,  also,  the 
description  in  the  deed  from  Irving  and  Marshall  to  Van 
Auken,  and  the  subsequent  deeds  in  defendants'  chain  of 
title,  bounding  the  premises  therein  described  by  "Four- 
teenth street."  Then  there  is  the  offer  to  prove  that  pending 
the  negotiations  between  Marshall  and  Irving  and  Van 
Auken,  the  bargain  was  for  a  tract  of  land  north  of  Four- 
teenth street,  leaving  the  street  open,  and  the  subse- 
quent including  of  the  street  in  the  deed  solely  for  the  par- 
pose  of  enabling  Van  Auken  to  protect  it  as  such,  and  that^ 
Van  Auken  had  full  notice  that  tne  street  was  held  to  hfiYe* 
been  dedicated  by  his  grantors  as  a  street. 
We  think  that  the  record  displays  two  errors : 
First — We  think  the  evidence  shows  a  dedication  by 
defendants'  grantors,  and  that  the  Court  erred  in  finding 
that  it  did  not,  and  in  finding  that  the  premises  do  not  con- 
stitute a  public  street.  We  think  that  the  elements  entering 
into  and  constituting  a  dedication  (San  Urandsco  vs.  Canavan^ 
42  Cal.  564)  viz.,  an  intention  by  the  owner,  clearly  indicated 
by  his  words  or  acts  to  dedicate  the  land  to  public  use,  and 
an  acceptance  by  the  public  of  the  dedication,  established 
by  the  use  by  the  public  of  the  land  for  the  Durpose  to  which 
it  had  been  dedicated,  are  clearly  manifestea. 

The  deed  of  May  16,  1864,  from  Irving  to  Lander  and 
Tiffany,  of  the  two  parcels  of  land,  one  east  and  the  other 
west  from  the  premises  in  controversy,  although  it  bo  unded 
the  tracts  therein  conveyed  by  Fourteenth  street,  might  not 
of  itself  have  affected  the  premises  in  controversy,  or  have 
tended  to  show  that  Irving  intended  a  dedication  of  the  land 
for  a  street  extending  from  one  of  said  tracts  to  the*  other; 
neither,  perhaps,  would  the  fact  that  lots  in  Block  191  had 
no  other  outlet  have  necessarily  proved  a  dedication  of  the 
land  adjoining  as  a  street;  but  those  facts,  taken  in  con* 
nection  with  the  continuotis  user  by  the  public,  the  descrip- 
tion in  the  deed  of  Marshall  and  Irving  to  Van  Auken,  the 
declarations  of  Marshall,  Irving,  Van  Auken,  and  Wilcox 
respectively,  while  owners,  were  evidence  of  a  dedication. 
The  subsequent  acts  and  declarations  had  reference  to  a 
street  as  referred  to  in  the  prior  conveyance  and  as  in 
actual  use,  and  recognized  it  as  an  existing  fact.  The  acts 
of  all  the  owners  up  to  the  time  of  fencmg,  in  1859,  are 
harmonious  with  the  theory  of  a  dedication,  and  with  no 
other. 
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Second — ^The  relator  was  entitled  to  the  evidence  offered 
by  him  relating  to  the  transaction  between  Marshall  and  Irving 
and  Van  Auken.     (Sec.  1849,  0.  C.  P.) 

Judgment  and  order  reversed  and  canse  remanded  for  a 
new  trial. 

We  concur:    Morrison,  0.  J.,  Sharpstein,  J. 

I  concur  in  the  judgment  of  reversal.  In  my  opinion  the 
facts  are  not  sufficiently  and  properly  found. 

Thornton,  J. 

DiSSENTINa  OPINION. 

I  dissent:  The  men  who  entered  into  the  adverse  posses- 
sion of  a  portion  of  that  part  of  the  territory  of  Aiameda 
County,  known  to  the  claimants  of  the  Peralta  Bancho  as  the 
Encinal  of  San  Antonio,  caused  the  land  upon  which  they 
had  entered  to  be  surveyed  and  divided  into  blocks  and 
pablic  squares,  intersected  by  streets,  a  map  of  which 
was  made,  and  has  been  since  known  as  Kellersberger's 
Map  of  the  Town  of  Oakland. 

When  the  owners  of  th^  Spanish  title  to  the  Encinal  lands 
came  to  make  partition  among  themselves  as  tenants  in 
common  of  their  lands,  which  lay  within  andZwithout  the 
territory  included  inside  the  lines  of*  the  Kellersberger 
map,  they  adopted  the  map  as  their  own,  referred  to  it  as 
sacn  in  uie  deeds  of  partition,  made  it  part  of  those  deeds, 
and  had  it  recorded  in  the  Becorders  office  of  Alameda 
Coanty,  on  September  2,  1863. 

The  streets  of  the  town  of  Oakland  were  laid  out  on  the 
map  from  the  northern  line  of  the  town,  as  designated  on 
the  map,  to  the  southern  boundary  line  in  the  San  Antonio 
oreek;  others,  at  right  angles  with  the  former,  were  laid  out 
from  east  to  west,  parallel  with  the  creek  and  the  northern 
line.  Those  parallel  streets  commenced  at  the  weit^r  front, 
and  were  designated  on  the  map  as  First,  Second,  Third, 
and  Fourth  s&eets,  and  so  on  to  and  including  Thirteenth 
street,  which  was  tiie  last  of  the  numbered  streets  on  the 
map.  The  last  tier  of  blocks  on  the  map  fronted  south  on 
Thirteenth  street,  and  abutted  on  the  north  line  of  the  town, 
as  designated  on  the  map.  No  such  street  as  Fourteenth 
street,  on  the  northern  line  of  the  town,  was  laid  out  on  the 
map.  But  it  is  contended  that  the  owners  of  the  land  dedi- 
cated a  strip  of  land  eighty-five  feet  wide  immediately 
outside  this  northern  line,  and  that  they  called  it  Fourteenth 
street,  and  that's  the  question. 

Dedication  of  land  to  public  use  is  purely  a  question  of 
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intention.  Where  the  intention  of  the  owner  to  abandon  his 
land  to  the  nse  of  the  public  is  manifested  by  deliberate  and 
unequivocal  acts,  and  the  land  has  been  accepted  bj  the 
public  authorities,  the  dedication  is  complete.  But  the  acts 
of  both  the  donor  and  the  public  authorities  must  be  un- 
equivocal and  satisfactory  of  the  design  to  dedicate  on  the 
one  part  and  to  accept  on  the  other.  ( The  City  of  S^n 
Francisco  vs.  Canavan,  42  Gal.  641.)  Until  acceptance  the 
public  can  acquire  nothing,  and  the  dedication,  whether 
made  by  deed  or  otherwise,  may  be  revoked  by  the  owner 
of  the  land.  (Sail  Francisco  vs.  Calderwoodj  o\  lb.  689; 
Harding  dk  Loftin  vs.  Jasper^  14  lb.  647.) 

Now,  when  the  original  owners  of  the  land  made  the 
Kellersberger  map,  or,  which  is  equivalent  to  the  same  thing, 
adopted  and  had  recorded  the  map  made  by  the  original 
squatters,  they  thereby  dedicated  to  the  public  use  all  the 
streets  and  public  squares  to  the  extent  as  designated  on  the 
map.  But  as  no  such  street  as  Fourteenth  street  is  laid  oat 
on  the  map,  the  map  is  no  evidence  of  an  intention  on  their 
part  to  dedicate  land  for  such  a  street.  Nor  did  they,  as 
tenants  in  common,  in  making  partition  of  their  lands  among 
each  other,  dedicate,  by  deed  or  otherwise,  the  land  in  con- 
troversy as  a  street.  For,  in  making  partition,  they  divided 
their  lands  into  four  parcels  or  tracts,  which  were  re- 
spectively designated  on  a  map  of  partition  as  tracts  A,  B, 
O,  D.  Tracts  A,  B,  and  G  were  situate  westward  of  the 
town  of  Oakland  as  laid  out  on  the  map  of  the  town,  and 
tract  D  lay  on  the  north  of  the  town.  The  latter  tract,  con- 
taining two  hundred  and  tweniy-five  acres,  was  allotted  in 
severalty  to  Joseph  E.  King.  A  plat  of  the  allotment  was 
made  which  showed  that  the  southern  boundary  line  of  the 

Slat  was  the  northern  boundary  line  of  the  town,  and  the 
eed  by  which  the  land  was  conveyed  to  Irving  describes 
the  tracf  as  it  is  laid  out  on  the  plat.  The  plat  was  annexed 
to  the  deed  and  both  were  recorded,  and  they  contain  no 
evidence  of  dedication  of  Fourteenth  street — no  such  street 
is  designated  on  the  plat  or  called  for  by  the  deed. 

Irving  thus  became  the  owner  in  severalty  of  the  land 
embraced  in  tract  D.  But  he  held  the  title  to  it  in  trust  for 
himself  and  others,  and,  in  1854,  he  caused  that  part  of  the 
tract  lying  east  of  what  is  designated  on  the  plat  as  the 
Peralta  road,  to  be  subdivided  into  thirteen  blocks  of  ten 
acres  and  some  fractional  blocks,  for  the  purpose  of  trans- 
ferring to  his  co-owners  their  respective  interests  in  the 
land,  and  made  a  plat  of  the  land  thus  subdivided.  Of 
these  blocks  he  conveyed  to  his  co-owners  their  respective 
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interests  in  severalty  by  deeds,  to  which  a  copy  of  the  plat 
was  annexed  and  made  a  part  of  each  deed,  and  as  such  was 
recorded.  Four  10-acre  blocks  and  a  fractional  block  were 
extended  on  the  northern  line  of  the  town  of  Oakland,  as 
designated  on  the  Kellersberger  map;  and  that  line  con- 
stituted Ihe  southern  line  of  the  blocks.  These  blocks  were 
designated  on  the  plat  as  1,  2,  3,  4,  and  5.  The  first  (No.  1) 
commenced  on  the  east  line  of  the  Peralta  road  outside  of 
the  town,  and  eastward  of  it,  in  regular  succession,  followed 
lots  2,  3,  4,  and  5  along  the  north,  line  of  the  town.  The 
subdivisions,  as  designated  on  the  plat,  were  not  intersected 
bv  any  streets  whatever,  and  there  is  no  space  left  on  the 
plat  for  a  street.  All  the  deeds  made  by  him  of  the  tier  of 
blocks  on  the  north  line  of  the  town,  call  for  that  line  as  the 
southern  boundary  line  of  the  blocks.  In  conveying  part  of 
block  1,  *and  block  9,  immediately  north  of  it,  to  J.  M. 
Ooggin,  the  land  is  described  as  follows:  "Commencing 
at  a  point  on  the  easterly  line  of  Broadwav,  where  Broadway 
crosses  the  north  line  of  the  town  of  Oakland,  and  running 
thence  along  the  north  line  of  the  town  south  64  deg.  east, 
6  chains  89  links;  and  thence  north  26  deg.  east,  10  chains; 
ihence  south  64  deg.  east,  2  chains  and  61  links  to  the 
northeasterlv  corner  of  said  subdivision  lot  No.  1,  the  same 
being  also  tne  point  of  commencement  of  the  land  this  day 
conveyed  by  tne  party  of  the  first  part  to  Humphrey 
Marshall;  thence  north  26  deg.  east,  along  MarshulFs  said 
land  3  chains  and  85  links  to  the  land  this  day  conveyed  by 
the  party  of  the  first  part  to  Samuel  A.  Morrison;  thence 
soutn  64  deg.  west,  along  Morrison's  land  to  the  center  of 
the  said  Peralta  road,  supposed  to  be  13  chains;  and  thence 
southerly  through  the  center  of  said  Peralta  road,  and  of 
Broadway  as  extended,  to  a  point  in  the  center  of  Broadway 
on  the  north  line  of  the  town  of  Oakland;  thence  upon  a 
straight  line  to  the  point  of  beginning,  containing  12  97-100 
acres,  be  the  same  more  or  less.'' 

Nearly  a  year  before  the  execution  and  delivery  of  that 
deed  to  Goggin,  Joseph  K.  Irving  had,  also,  conveyed  to 
one  Jones  thd  co-terminous  block  on  the  south,  within  the 
town  of  Oakland,  numbered  block  191  on  the  Kellersberger 
map,  the  northern  line  of  which  coincided  with  the  northern 
line  of  the  town  of  Oakland  and  the  southern  line  of  lot  1; 
and  the  land  in  controversy  is  situate  in  the  southwestern 
comer  of  lot  1  as  conveyed  to  Goggin. 

While  Goggin  was  the  owner  he  did  no  act  whatever 
manifesting  an  intention  to  dedicate  the  land  in  controversy, 
or  any  part  of  lot  1,  to  the  public  use.     On  the  contrary, 
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he  afterwards  conveyed  the  lot  just  as  he  had  receiyed  it 
from  Joseph  E.  Irnng,  and  by  the  like  description  in  the 
Iryingdeed.  ^  ^ 

So  far,  therefore,  it  is  manifest  that  none  of  the  owners  of 
the  land  in  controversy  ever  dedicated  it  to  the  use  of  the 
public;  nor  did  they,  or  any  of  them,  ever  at  any  time  reserve 
a  strip  of  land  eighty  feet  wide  for  a  street  on  the  northern 
line  of  the  town  of  Oakland,  as  designated  on  the  Eellers- 
berger  map,  nor  did  the^  or  any  of  tnem  ever  sell  or  con- 
vey any  land  bounding  it  on  such  a  street.  Such  a  reservn- 
tion  was  not  made  on  the  Eellersberger  map,  nor  on  the 

ylat  or  tract  D  annexed  to  the  partition  deed  made  to 
oseph  E.  Irving;  nor  on  the  plat  of  subdivisions  of  tract  D 
made  by  Joseph  E.  Irving;  nor  in  or  by  any  deeds  of  con- 
veyance by  which  he  transferred  the  several  lots  in  tract  D 
on  the  northern  line  of  the  town  to  Goggin,' Marshall, 
Morrison,  and  others. 

But  while  Goggin  was  owner  of  lot  1  outside  the  town 
line,  and  Jones  owner  of  block  191  inside  the  town  line, 
their  common  grantor,  Joseph  E.  Irving,  conveyed  to  Tiffany 
and  Lander  the  southeastern  portion  of  block  2  of  tract  D 
by  the  following  description : 

*^  A  certain  lot  or  parcel  of  land  bounded  as  follows: 
Commencing  at  a  point  on  the  northern  line  of  Fourteenth 
street  of  said  city,  11.85  chains  southeastwardly  from  the 
comer  of  Broadway  and  Fourteenth  streets;  thence  souA- 
eastwardly  along  said  line  of  Fourteenth  street  7.65  chains; 
thence  at  right  angles  in  a  northeastwardly  course;  thence  in 
a  northwestwardly  course  parallel  with  said  Fourteenth 
street  7.65  chains;  thence  in  a  southwesterly  course  ten 
chains  to  the  place  of  beginning,  the  same  being  the  south- 
eastern portion  of  the  lot  designated  as  No.  2  on  the  map 
hereunto  annexed,  containing  7  6-100  acres.'' 

This  description  does  not  include  the  premises  in  contro- 
versy. The  map  referred  to  in  the  description  and  annexed 
to  the  deed  is  an  exact  copy  of  the  plat  of  sabdivisions  of 
tract  D  on  which,  as  already  shown,  there  is  no  such  street 
as  Fourteenth  street;  and,  in  fact,  there  was  no  such  street 
as  ''Fourteenth  street  of  said  city,"  within  the  limits  of  the 
town  as  Indicated  by  the  map.  In  the  description  of  the 
land  we  have,  therefore,  an  imaginary  street,  and  a  map  of 
the  land.  Where  a  map  is  referred  to  and  made  part  of  a 
deed,  it  is  to  be  regarded  as  a  more  authoritative  manifest- 
ation of  the  understanding  of  the  parties  than  a  verbal  de- 
scription of  a  line  or  a  street  not  shown  on  the  map.  The 
map  is  regarded  as  a  photograph  of  the  land  intended  to  be 
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oonrejed,  and  imaginary  lines  or  streets  will  be  discarded 
as  less  certain  and  reliable  than  the  map.  ( Vance  vs.  Fore, 
24  Cal.  435;  Perry  vs.  Richards,  52  lb.  672;  McKeon  vs. 
MUlard,  47  Id.  581;  Poivei^a  vs.  Jackson,  50  Id.  29.) 

Taking  the  map  as  the  correct  description  of  the  land  con- 
veyed, the  deed  does  not  prove  an  actual  dedication  of  any  por- 
tion of  the  land  for  a  street;  and  if  it  did,  it  does  not  include 
the  land  in  controversy.  Nor  does  the  false  call  in  the  deed 
for  a  street,  which  was  not  on  any  of  the  plats  or  maps  in 
evidence  in  the  case,  and  which  had  not  been  laid  out  hy 
any  of  the  previous  owners  of  the  land,  indicate  an  intention 
on  the  part  of  the  grantor  to  abandon  any  portion  of  the 
granted  premises  to  the  use  of  the  public.  But  even  if  such 
an  intention  was  inferable,  it  could  only  be  inferred  with 
reference  tQ  the  granted  premises;  and  as  those  did  not  in- 
clude the  land  in  controversy,  which  then  belonged  to  J.  M. 
Goggin,  nothing  contained  in  the  deed  to  Tiffany  and  Lander 
could  impair  Goggin 's  rights  to  his  land  nor  divest  him  of 
his  title  to  it.     He  was  not  bound  by  anv  act  of  Irving  ex- 

Sressed  in  the  deed  to  Tiffany  and  Lander.     Recitals  in  a 
eed  do  not  affect  strangers  to  it;  they  are  only  binding  upon 
those  who  are  parties  to  the  deed  or  privies  in  estate. 

As  owner  in  fee  of  the  land  Gog^n  conveyed  it,  as  part  of 
lot  1  of  the  subdivisions  of  tract  D,  to  Humphrey  MarshsJl 
and  H.  P.  Irving  hj  a  deed  containing  the  same  description 
as  that  contained  in  the  deed  from  his  grantor;  and  his 

i grantees,  Marshall  and  Irving,  conveyed  as  part  of  the  same 
ot  to  one  Van  Auken  in  the  year  1859,  by  a  deed  in  which 
the  lot  is  described  as  follows : 

"Being  part  of  Lot  No.  1,  said  Lot  No.  1  being  a  sub- 
division of  a  tract  designated  on  the  map  known  as  the  map 
entitled  ^  Map  of  a  part  of  the  Oakland  Encinal,  designated 
as  letter  D,  laid  out  in  lots  for  subdivision,'  which  is  annexed 
to  a  deed  made  May  10,  1854,  made  by  Josef  K.  Irving  to 
Humphrey  Marshall,  and  more  particularly  described  as 
follows:  Commencing  at  a  point  where  the  easterlv  line  of 
Broadway  crosses  the  southerly  line  of  Fourteenth  street; 
thence  running  along  the  southerly  line  of  Fourteenth  street, 
south  64  deg.  east,  300  feet;  thence  at  right  angles  with 
Fourteenth  street,  north  26  deg.  east,  180  feet;  thence  north 
64  deg.  west,  and  parallel  with  Fourteenth  street,  300  feet 
more  or  less  to  the  easterly  line  of  the  Peralta  road;  thence 
southerly  along  Peralta  road  to  the  place  of  beginning." 

What  lias  been  said  as  to  the  description  of  the  premises 
in  the  deed  to  Tiffany  and  Lander  is  applicable  to  this  deed. 
The  intention  of  the  parties  to  convey  the  land  in  controversy 
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is  clear.     It  is  included  in  the  general  description  and  it  is 
not  excluded  *  hj  the  particular  description.    But  in  the 

E articular  description  tnere  is  a  call  for  a  street,  which,  as 
as  been  shown,  none  of  the  former  owners  of  the  land  had 
laid  out  or  dedicated.  It  is  therefore  a  false  quantity  in  the 
description,  which  must  be  rejected.  (Haley  vs.  Amesloy,  44 
Gal.  132;  Fiper  vs.  2^e,  36  Id.  606;  Reed  vs.  Spicer,  27  Id. 
57.)  Bejecting  it,  the  title  to  the  land  in  controversy  passed 
by  the  deed  to  Van  Auken;  and,  as  owner  in  fee  thereof,  he 
entered  into  possession  of  the  lot,  of  which  it  was  a  part, 
and  inclosed  it;  and  he  and  his  grantees  have  been  in  the 
undisturbed  actual  possession  of  the  same  for  more  than 
twenty  years. 

I  have  shown  that  none  of  Van  Auken  *s  grantors,  imme- 
diate or  remote,  dedicated  a  strip  of  land  eighty  feet  wide 
for  a  street  known  as  Fourteenth  street,  to  the  east  of  Broad- 
way street,  on  the  north  line  of  the  town  of  Oakland,  as 
designated  on  the  town  map;  that  the  land  in  controversy  is 

f>art  of  lot  1  of  the  subdivisions  of  tract  D,  the  southern 
ine  of  which  coincided  with  the  northern  line  of  the  town; 
that  the  land  passed  by  regular  mesne  convevances  from  the 
owners  of  the  original  Spanish  title  to  Van  Auken,  who  took 
possession  of  it,  and  fenced  it  within  the  general  inclosure 
of  the  premises  acquired  from  his  immediate  grantors;  and 
that  the  defendants  and  their  grantors  have  been  in  the 
actual  use  and  occupation  of  the  ,same  from  the  year  1859 
until  now  as  owners  in  fee.  Under  such  circumstances  no 
presumption  of  dedication  can  arise  from  the  user  by  the 
public  of  any  part  of  the  land,  before  it  was  included  within 
the  general  inclosure  of  the  owner.  {San  IVanciaoo  vs.  iS^co^, 
4  Cal.  115.)  Such  user,  if  evidence  of  dedication,  would  be 
equally  evidence  of  abandonment  to  the  public  use  of  the 
entire  lot;  for,  until  it  was  inclosed  by  Van  Auken,  in  1859, 
it  was  an  open  common,  and  the  public  traveled  over  it  at 
their  own  free  will. 

Until  Van  Auken  took  actual  possession  of  lot  1,  as  desig- 
nated on  the  plat  of  subdivisions  of  tract  D,  and  inclosed 
it,  there  is,  therefore,  no  satisfactory  proof  of  a  dedication 
of  it  to  the  public  use,  nor  of  acceptance  by  the  public  au- 
thorities. As  private  property  the  land  in  controversv  came 
into  the  possession  of  the  defendants,  and  it  is  not  claimed 
that  they,  as  owners  of  it,  or  their  immediate  grantors,  from 
whom  they  received  it,  have  ever  actually  dedicated  it,  or 
did  any  acts  or  made  any  declarations  by  which  they  are 
estopped  from  claiming  it  unburdened  by  any  easement. 
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Bnt  it  is  contended  that  the  Court  below  erred  in  rejecting 
an  offer  to  prove,  bj  the  testimony  of  a  witness,  that  when 
Marshal]  and  Irving,  in  1859,  conveyed  the  land  described 
in  their  deed  to  Van  Auken,  '4t  was  talked  there  was  a  Four- 
teenth street  there;"  that  they  offered  to  sell  to  Van  Auken 
one  hundred  feet  north  of  it,  but  he  refused  to  purchase  un- 
less the  entire  premises,  including  the  land  in  controversy, 
-were  conveyed  to  him;  and,  upon  his  saying  to  them  fchat  he 
-wanted  the  land  to  protect  himself  against  squatters  and  did 
not  intend  to  inclose  it,  they  sold  and  conveyed  to  him  the 
entire  premises  as  described  in  their  deed. 

It  is  said  that  the  rejection  of  this  offer  was  erroneous, 
because  Section  1849,  C.  C.  P.,  declares  that  when  one  de- 
rives title  to  land  from  another,  the  declaration,  act  or  omis- 
sion of  the  latter,  while  holding  the  title,  in  relation  to  the 
propertv,  is  evidence  against  the  former.  This  section  of 
the  Code  but  formulates  the  common  law  rule  of  evidence 
which  admitted  as  original  evidence  every  declaration  or  act 
accompanying  an  act  of  possession,  whether  in  disparage- 
ment of  the  claimant's  title  or  limiting  or  qualifying  his  pos- 
session. Under  that  rule,  before  the  adoption  of  the  Codes, 
eTidence  of  the  declarations  or  admissions  of  a  party  in  pos- 
session of  land,  in  relation  to  his  property  therein,  was 
always  acbnissible  in  evidence  (Mctadden  vs.  EUmaker^  52 
Cal.  349;  Usher  vs.  BergsoUy  49  Id.  295;  Draper  vs.  Doug- 
lass, 23  Id.  347;  McFaddm  vs.  WaUace,  38  Id.  51;  BoUo  vs. 
Uarro,  30  Id.  492)  but  it  was  only  admissible,  1st,  as  against 
those  claiming  the  land  under  the  person  making  the  declar- 
ations; and  2d,  to  show  the  character  of  his  possession. 
Being  in  possession  the  law  presumed  that  he  was  seized  in 
fee  of  the  land;  but  that  presumption  was  subject  to  be  over- 
come by  declarations  or  admissions  made  on  the  land  show- 
ing that  he  was  only  a  tenant  for  years,  or  entered  into 
possession  under  lessors,  or  otherwise  qualifying  his  posses- 
sion. To  that  extent  the  rule  admits  declarations  as  original 
evidence  against  him  and  those  claiming  under  him;  but  it 
excludes  declarations  or  admissions  to  prove  a  disclaimer  of 
title  {Jackson  vs.  Vosburgh,  7  John.  186);  or  to  prove  or  dis- 

{>rove  a  title  {Jackson  vs.  Shearman,  6  John.  21).  Title  to 
and  can  neither  be  made  nor  unmade  by  parol  evidence 
{Jackson  y%.  Gary,  16  John.  303;  nor  can  such  evidence  be 
used  to  inipair  or  destroy  the  record  title.  {Pitta  vs.  Wilder, 
18  N.  T.  525;  Oibney  vs.  Marchay,  34  Id.  301;  Dodge  vs.  Free- 
man, 111  U.  S.  383.) 

Now  the  *'talk"  or  declarations  of  the  grantors  of  Van 
Auken  were  not  made  upon  the  land,  for  they  never  had  been 
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in  possession  of  it.  As  grantees  of  Ooggin  thej  were 
holders  of  the  legal  title,  unburdened  by  any  easement  on 
the  land;  and  the  estate  which  they  derived  from  him  they 
transmitted  unimpaired  to  their  grantee,  from  whom  the  de- 
fendants by  mesne  conveyances  derive  their  title.  ''Talk 
that  there  was  a  Fourteenth  street  there*'  was,  therefore, 
neither  in  disparagement  of  their  title,  nor  did  it  accompany 
or  qualify  a  possession  which  they  had  not.  And  if  it  was 
offered  for  the  purpose  of  proving  a  dedication  by  them,  it 
had  no  tendency  to  prove  it,  in  the  absence  of  proof  of  a 
dedication  by  any  one  of  their  predecessors  in  interest.  As, 
therefore,  neither  they  nor  any  of  their  predecessors  had 
been  in  the  actual  possession  of  the  land;  and  neither  they 
nor  an^  of  their  predecessors  in  interest  while  holding  the 
legal  title  had  laia  out  on  any  map  or  plat  of  the  land  sacha 
street  as  Fourteenth  street  or  dedicated  it  to  the  public  use, 
the  mere  ''talk"  or  surmise  of  a  street  could  not  have  the 
effect  of  impairing,  limiting  or  qualifying  the  title  to  the 
land  which  ultimately  passed  to  the  defendants,  and  there 
was  no  error  in  rejecting  the  offer. 

Yet,  if  it  was  error,  it  was  error  without  injury,  for  the 
error  was  cured  by  the  testimony  of  the  witness  {Barrilari  vs. 
Ferrea,  8  P.  L.  J.  628),  who,  subsequently,  and  without  ob- 
jection, testified  on  the'  subject  as  follows:  "I  heard  a  con- 
versation with  Yan  Auken  after  the  execution  of  the  deed, 
when  he  commenced  to  fence  the  street.  I  told  him  it  was 
well  understood  he  was  not  to  fence  it;  that  he  only  took  it, 
as  he  had  said,  at  the  time  of  the  execution  of  the  deed,  for 
the  purpose  of  protecting  himself  in  case  any  body  should 
attempt  to  jump  it.  He  admitted  it;  but  claimed  that  he  had 
a  right  to  protect  himself  by  doing  it.  I  have'  also  heard 
Marshall  and  Irving,  while  owners  of  property  there,  declare 
before  the  sale  to  van  Auken  that  Fourteenth  street  was  a 
street."  And,  on  cross-examination,  "I  hava no  recollection 
of  any  particular  time  when  these  conversations  or  declara- 
tions were  made,  except  at  the  time  of  the  negotiations  with 
Yan  Auken."  The  plaintiff,  therefore,  had  the  benefit  of  his 
offer,  upon  the  testimony  of  which,  in  connection  with  the 
other  evidence  in  the  case,  the  Court  below  found  there  was 
no  dedication;  and  as  the  record  contains  no  satisfactory 
proof  of  a  dedication  and  of  acceptance  by  the  public  au- 
thorities, and  no  error  prejudicial  to  the  appellant,  the  judg- 
ment should  be  affirmed.  MoKss,  J. 

I  concur:  Boss«  J. 
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In  Bank. 


I  FUed  May  30,  1882.  ] 

No.  6861. 

BBICEELL,  Bespondent. 

vs. 
BATCHELDEB  et  al..  Appellants. 

UOSIOAOS — ^FoBSOIiOSUBK — DSTAUIiT^IllTKBISr— ACTION— GONTBAOT— POWSB 

07  Baxji— Intsbkst.  Jane  1.  1874,  defendants  exeonted  their  joint 
note,  seonred  by  mortgage;  the  note  was  payable  five  years  after  date^ 
with  interest  payable  monthly  at  the  rate  of  10  per  cent,  per  annum 
until  paid,  and  the  note  contained  the  clause:  *'Any  interest  remain- 
ing due  and  unpaid  shall  be  added  monthly  to  the  principal,  and 
bcNur  interest  at  the  same  rate.  This  note  is  secured  by  mortgage  of 
eyen  date  herewith."  The  mortgage  contained  the  stipulation:  *'But 
in  case  default  shall  be  made  in  the  payment  of  the  said  principal 
sum  or  the  interest  thereon,  or  any  part  thereof,  according  to  the 
terms  of  said  promissory  note,  or  in  the  performance  of  any  of  the 
covenants  hereinafter  expressed,  then  said  party  of  the  second  part, 
his  heirs,  executors,  administrators  or  assigns  are  hereby  empowered 
to  proceed  to  sell  the  premises  above  described,  with  all  Uie  appurten- 
ances, in  the  manner  prescribed  by  law.  And  out  of  the  money  pro- 
ceeding from  such  sale  the  party  of  the  second  part  shall  retain  the 
above  amount  of  $36,000,  with  interest  as  aforesaid,  together  with 
the  cost  and  charges  of  such  sale,  and  2  per  cent,  upon  the  said  prin- 
cipal and  interest  for  lawyers'  fees,  which  shall  become  a  debt  from 
said  party  of  the  first  part  upon  filing  the  complaint  in  foreclosure, 
and  the  amount  of  all  such  other  charges  as  are  herein  mentioned; 
and  the  overplus,  if  any  there  be,  shall  be  paid  by  the  party  making 
such  sale,  on  demand,  to  the  party  of  the  first  part,  heirs  and  as- 
signs." In  February,  1877,  another  note  was  executed  by  defendants 
to  plaintiff,  of  which  the  following  is  a  copy: 

*'San  Fbanoisoo,  February  20,  1877. 

"$2,000.  On  the  first  day  of  June,  one  thousand  eight  hundred  and 
sevens-nine  (1879),  without  grace,  for  value  received,  we  jointly  and 
severally  promise  to  pay  John  Brickell.  or  order,  two  thousand  dol- 
lars in  gold  coin  of  the  United  States,  with  interest  thereon  until 
paid  at  the  rate  of  one  and  a  quarter  per  cent,  per  month,  payable 
monthly  in  gold  coin.  Any  interest  which  remains  due  and  unpaid 
shall  be  add^  monthly  to  the  principal,  form  part  thereof,  and  bear 
interest  at  the  same  rate." 

A  mor^rage  was  executed  by  defendants  to  the  payee  of  this  note  to 
seeore  payment,  bearing  the  same  date  with  the  note,  containing  the 
following  stipulation:  ''It  is  further  agreed  and  understood  that  all 
arrearages  of  monthly  interest  now  existing,  or  hereafter  to  accrue 
upon  that  certain  note  and  mortgage  made  by  said  David  F.  Batchel- 
der  and  Maria  B.  Batchelder  to  said  John  Brickell,  dated  June  1, 
1874,  shall  bear  interest  from  the  date  respectively  at  which  they  have 
aecnied,  or  shall  accrue,  at  one  per  cent,  per  month,  the  same  to  be 
added  monthly  to  the  principal  thereof."  Ileld,  in  regard  to  the  note 
and  mortgage  of  June  1,  1874,  taking  the  terms  of  £e  note  and  the 
stipulation  in  the  mortgage  together,  the  plaintiff  had  the  right  on 
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default  in  the  monthly  payment  of  interest,  to  commence  an  aetion 
to  foreclose  the  mortgage.  .The  interest  by  the  terms  of  the  note  was 
payable  monthly,  and  there  was  a  default  in  the  payment. 

Id. — Id.  It  woald  be  diffionlt  to  detect  any  difference  between  a  stij)nlation 
empowering  a  mortgagee  to  proceed  to  foreclosore  on  such  default, 
and  one  giviug  authority  on  like  default  *'to  proceed  to  seiZ,"  **ti» 
the  manner  prescribed  by  law.**  The  law  prescribes  but  one  mode  of 
sale  in  the  case  of  mortgage  property,  and  that  is  at  public  ontciy,  by 
virtue  of  an  execution  issued  on  a  judgment  of  foreclosure.  The 
power  given  in  the  mortgage  is  to  proceed  to  sell  in  the  mauner  pre- 
scribed by  law — which  is,  in  substance,  the  same  as  a  power  to  pro- 
ceed to  sell  by  means  of  an  action  to  foreclose.  The  power  to  sell  in 
the  manner  prescribed  by  law  being  given,  all  means  given  by  law  to 
render  such  power  effectual  are  also  conferred;  that  is,  all  means 
necessary  to  effectuate  a  sale  in  the  mode  established  by  law  are  given. 
The  power  to  use  the  lawful  means  necessary  and  proper  to  carry  oat 
the  express  power  is  conferred  and  given  by  an  implication  as  strong 
and  clear  as  if  it  was  expressed  in  so  many  words. 

Id.— Id.  Further,  the  clause  in  the  mortgage  of  February  20, 1877,  did  not 
alter  the  agreement  made  by  the  note  and  mortgage  of  June  1,  1874, 
so  as  to  postpone  the  payment  of  the  note  of  June  1,  1874,  with  all 
unpaid  interest  on  it,  until  the  maturity  of  the  note,  five  years  after 
its  date.  It  was  only  intended  to  modify,  the  term  of  the  note  in  rela- 
tion to  interest  remaining  due  and  unpaid,  which  was  to  he  added  to 
the  principal.  The  effect  was  to  modify  the  note  and  that  only  in  the 
particular  above  referred  to,  and  to  make  it  read  as  it  had  originally 
down  to  and  including  the  words  * 'payable  monthly  at  the  rate  of  10 
per  cent,  per  annum,*'  and  as  to  tiie  remainder  of  the  note,  to  read, 
*'all  arrearages  of  monthly  interest  now  existing,  or  hereafter  te 
accrue  on  this  note,  shall  bear  interest  from  the  date  respectiTcly  at 
which  they  have  accrued,  or  shall  accrue,  at  one  per  cent,  per  month, 
the  same  to  be  added  monthly  to  the  principal  thereof.  This  note  is 
secured  by  mortgage  of  even  date  herewith." 

Id. — Id.  The  clause  in  the  first  mortgage,  giving  the  right  to  foredosure^ 
remained  and  was  applicable  to  the  modified  terms  of  the  note,  and 
the  clause  in  the  mortgage  of  1877  was  a  recognition  by  all  the  parties 
of  the  note  and  mortgage  of  June  1,  1874,  as  subsisting  and  valid 
from  1877,  with  the  mcKlification  from  the  last  date.     . 

Id. — Taxbs.  It  was  covenanted  by  the  parties  to  the  mortgage  of  June  1, 
1874,  "that  the  party  of  the  first  part"  (the  mortgagors)  "shall  pay  all 
taxes  upon  the  above  described  premises,"  etc..  and  if  the  party  of 
the  first  part,  "in  the  periormance  of  any  of  the  covenants  hen*in- 
after  exprensed"  (of  which  the  covenant  in  relation  to  the  payment  of 
taxes,  etc.,  is  one),  should  make  default,  then  the  party  of  the  seooiid 
part  (mortgagee)  is  empowered  to  sell  the  mortgaged  premises.  There 
was  default  in  the  payment  of  taxea  for  the  fiscal  year  1877-8.  Beld: 
Such  default  gave  the  plaintiff  the  right  to  proceed  to  foreclose,  if 
there  was  no  other.  It  makes  no  differenoe  that  the  mortgagee  bad 
the  right  to  pay  the  taxes  and  charge  them  to  the  mortgagors,  the 
same  to  become  part  of  the  mortgage  lien.  The  right  to  foreclose  was 
not  waived  or  lost  nor  the  default  condoned  by  the  mortgagee  plaintiff 
on  his  paying  the  taxes  and  charging  the  mortgagors  therefor. 

Mabrikd  Womak— </0KTBact — Note.  At  the  time  the  note  of  Ist  of  June, 
1874,  was  executed  by  the  defendants,  Batohelder  and  his  wife,  a  mar> 
ried  woman  was  unable  to  make  a  contract  for  the  payment  of  money. 
Such  was  the  express  language  of  Section  167  of  the  Civil  Code. 
This  section  was  changed  by  the  LegislaturH  of  1873-4,  so  that  a 
married  woman  could  make  such  a  contract  and  bind  herself  by  note 
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and  mortgage.  But  this  did  not  go  into  effect  until  the  let  of  Jvly, 
1874.  Consequently,  the  note  of  June  1,  1674,  at  the  time  of  its  eze- 
•ntion,  did  not  bind  the  wife. 
Consolidation — pLSADiNa.  In  drawing  instruments  of  any  kind  where  a 
consideration  is  essential,  it  is  not  necessary,  nor  is  it  the  practice,  to 
repeat  the  consideration  upon  the  insertion  of  every  several  promise 
or  covenant.  The  mention  of  it  once  is  generally  considered 
sufficient. 

Appeal  jfrom  Twenty-third  District  Court,  San  Francisco. 

Beyden/elcU,  Jr.^  Newman^  Heydenfddt  and  Patterson^  for 
appellants. 
Moore  dk  Mom^e,  for  respondent. 

Thornton,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  prosecuted  by  defendants  from  a  judgment 
of  foreclosure  in  an  action  brought  on  several  notes  and 
mortgages  executed  to  secure  their  payment.  The  notes  are 
four  and  the  mortgages  three  in  number,  and  are  all  set  forth 
m  haec  verba  in  the  complaint. 

It  is  contended  on  behalf  of  appellants  that  the  action  was 
prematurely  brought;  that  when  it  was  instituted  nothing 
was  due,  at  least  on  the  note  and  mortgage  of  1st  of  June, 
1874.  In  the  discussion  of  this  contention,  our  attention  is 
called  to  the  following  matters  which  are  disclosed  by  the 
record.     The  note  first  in  order  of  time  is  in  these  words: 

"  San  Francisoo,  June  1,  1874. 

$36,000.  Five  years  after  date,  without  grace,  for  value  re- 
ceived, we  jointly  and  severally  promise  to  pay  to  John 
firickell,  or  his  order,  the  sum  o^  thirtynsix  thousand  dollars 
in  gold  coin  of  the  United  States,  of  the  standard  fineness 
now  established  by  law,  with  interest  thereon,  payable 
monthly,  at  the  rate  of  ten  per  cent,  per  annum  in  Uko  coin 
until  paid.  Any  interest  remaining  due  and  unpaid  shall  be 
added  montibly  to  the  principal,  and  bear  interest  at  the 
same  rate  This  note  is  secured  by  mortgage  of  even  date 
herewith. 

David  F.  Batoheldeb. 

Maria  Baker  Batoheldeb." 

Asd  to  the  following  stipulation  among  others  which 
appear  in  the  mortgage  above  referred  to : 

"  But  in  case  derault  shall  be  made  in  the  payment  of  said 
principal  sum  or  the  interest  thereon,  or  any  part  thereof, 
accozalng  to  the  terms  of  said  promissory  note,  or  in  the 
performance  of  «any  of  the  covenants  hereinafter  expressed, 
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then  said  parfy  of  the  second  part,  his  heirs,  executors,  ad- 
ministrators,  or  assigns,  are  hereby  empowered  to  proceed 
to  sell  the  premises  above  described,  with  all  the  appurte- 
nances in  tne  manner  prescribed  by  law. 

''And  out  of  the  money  proceediiig  from  such  sale,  the 
party  of  the  second  part  shall  retain  the  above  amount  of 
thirty-six  thousand  dollars,  with  interest  cu  a/oresaidy  to- 
gether with  the  costs  and  charges  of  such  sale,  aud  two  per 
cent,  upon  the  said  principal  and  interest  for  lawyer's  fees, 
which  shall  become  a  debt  from  said  party  of  the  first  part 
upon  filing  the  complaint  in  foreclosure,  and  the  amount  of 
all  such  other  charges  as  are  herein  mentioned;  and  the 
overplus,  if  any  there  be,  shall  be  paid  bv  the  party  making 
such  sale  on  demand  to  the  party  of  the  nrst  part,  heirs,  ana 
assigns. " 

In  February,  1877,  a  note  was  executed  by  defendants  to 
plaintiff  of  which  the  following  is  a  copy: 

"  San  Fb.\ncisco,  February  20,  1877.    . 

$2,000.  On  the  first  day  of  June,  one  thousand  eight 
hundred  and  seventy-nine  (1879),  without  grace,  for  valae 
received,  we  jointly  and  severally  promise  to  pay  John 
Brickell,  or  order,  two  thousand  dollars  in  ^old  coin  of  the 
United  States,  with  interest  thereon  until  paid  at  the  rate  of 
one  and  a  quarter  per  cent,  per  month,  payable  monthly  in 

fold  coin.    Any  interest  which  remains  due  and  unpaid  shall 
e  added  monthly  to  the  principal,  form  part  thereof,  and 
bear  interest  at  the  same  rate. 

David  P.  Batoheldeb. 
Maeia  Baeeb  Batoheldeb." 

A  mortgage  was  executed  by  defendants  to  the  payee  of 
this  note  to  secure  payment  bearing  the  same  date  with  the 
note  containing  the  following  stipulation,  inter  alia,  to  whioh 
we  are  directed,  and  on  which  reliance  is  placed: 

'^  It  is  further  agreed  and  understood  that  all  arrearages 
of  monthly  interest  now  existing,  or  hereafter  to  accrue  upon 
that  certain  note  and  mortgage  by  said  David  F.  Batchefder 
and  Maria  B.  Batchelder  to  said  John  Brickell,  dated  June 
1,  1874  (mortgage  recorded  in  Liber  407  of  Mortgages  at 
page  180,  citv  and  county  of  San  Francisco),  shall  bear  in- 
terest from  the  date  respectively  at  which  they  haw  accrwd^ 
or  shall  accrue^  at  one  per  cent,  per  month,  the  same  to  be 
added  monthly  to  the  principal  thereof." 

In  regard  to  the  note  and  mortgage  of  June  1,  1874,  we 
are  of  opinion  that  taking  the  terms  of  the*  note  and  the 
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stipulation  above  quoted  from  the  mortgage,  that  the  plain- 
tin  had  the  right,  on  default  in  the  monthly  payment  of  the 
interest,  to  commence  an  action  to  foreclose.  The  interest 
by  the  terms  of  the  note  was  payable  monthly,  and  there 
was  a  default  in  its  payment,  so  alleged  and  not  denied. 

It  would  be  difficult  to  detect  any  difference  between  a 
stipulation  empowering  a  mortgagee  to  proceed  to  foreclose 
on  such  default,  and  one  giving  authority  on  like  default, 
"io proceed  to  sdV^  "tn  the  manner  prescribed  by  law,^'  The 
law  prescribes  but  one  mode  of  sale  in  the  case  of  mortgage 
property,  and  that  is  at  public  outcry,  by  virtue  of  an  exe- 
eation  issued  on  a  judgment  of  foreclosure.  (C.  C.  P.,  Sees. 
726,  744,  684.)  The  power  given  in  the  mortgage  by  the 
clause  just  above  quoted  is  to  proceed  to  sell  in  manner  pre- 
scribed by  kw— which,  in  our  opinion,  is  in  substance  the 
same  as  a  power  to  proceed  to  sell  by  means  of  an  action  to 
foreclose.  The  power  to  sell  in  the  manner  prescribed  by 
law  being  given,  all  means  given  by  law  to  render  such  power 
effectual  are  also  conferred;  that  is,  all  means  necessary  to 
effectuate  a  sale  ijai  the  mode  established  by  law  are  given. 
The  power  to  use  the  lawful  means  necessary  and  proper  to 
canr  out  the  express  power  is  conferred  and  given  by  an 
implication  as  sisrong  and  clear  as  if  it  was  expressed  in  so 
many  words.  (CivQ  Code,  Sec.  1656.)  This  is  a  familiar 
and  well  established  rule  in  the  construction  of  powers. 
(See  Story  on  Agency,  gg  56,  56,  58,  59,  60.  73.  Wharton 
on  Agency,  Sec.  187.) 

Let  it  be  observed  here  that  the  choice  of  means  is  not 
left  at  large.  It  is  limited  to  that  which  the  law  furnishes 
and  such  means  the  plaintiff  is  allowed  by  the  language  of 
the  contract  to  adopt.  But  it  is  urged  that  the  proper  inter- 
pretation of  the  language  of  the  note  shows  that  such  remedy 
was  not  to  be  allowed  to  plaintiff;  that  his  only  right,  if  the  in- 
terest was  not  paid  every  month,  was  to  add  it  to  the 
principal,  and  to  have  interest  on  it  at  the  rate  which  the 
principal  bore.  To  admit  the  soundness  of  this  position 
would  be  to  lay  out  of  view  the  terms  of  the  note,  which 
Ubds  the  makers  to  pay  the  interest  monthly.  It  would  be 
to  discard  and  reject  tne  rule  which  requires  one  in  looking 
for  the  true  meaning  of  an  instrument,  to  accord  in  every 
word  its  just  and  proper  meaning.  (Civil  Code,  Sees.  1639- 
40-41;  doom's  teg.  Maxims,  556— "jEr  antecedentibtiSi** 
etc.) 

Some  stress  is  on  the  words  ''according  to  the  terms  of 
said  promissory  note,"  and  attention  is  invoked  to  the  use  of 
tlie  plural ''  terms,'*  and  it  is  said  that  '*  terms  "  refer  as  well 
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to  the  clause  in  the  note  relating  to  the  interest  remaining  due 
and  unpaid,  that  ''  it  shall  be  added  monthly  to  the  principal/' 
etc.,  as^to  the  clause  relating  to  the  payment  of  interest 
monthly.  But  it  should  be  observed  that  the  clause  in  the 
mortgage  refers  to  a  default  in  the  payment  of  the  interest 
or  any  part  thereof,  not  to  a  default  in  adding  it  when  un- 
paid to  the  principal.  Indeed,  such  a  default  must  refer  to 
something  to  be  done  by  the  mortgagors.  It  could  scarcely 
refer  to  something  with  which  the  mortgagors  had  nothing 
to  do.  The  right  to  dispose  of  the  interest  due  and  un- 
paid in  the  mode  prescribed  in  the  note  was  given  to  the 
plaintiff  mortgagee,  not  to  the  mortgagors.  A  failure  to  so 
dispose  might  arise  from  the  concession  of  the  plaintiff  and 
not  from  any  default  of  the  mortgaj^ors,  except  by  a  default 
in  paying  the  interest  monthly.  The  language  of  the  note 
and  mortgage  gave  to  the  mortgagee  the  right  on  default  to 

Sroceed  to  foreclose.     He  might  delay  it  or  waive  it,  but  a 
elay  in  exercising  this  right  could  not  be  construed  as  de- 
priving him  of  it. 

The  clause  in  the  mortgage  above  quote)^  is  entirely  unlike 
that  in  Bank  of  Sun  Luis  Obispo  vs.  Johnson^  53  Gal.  99. 
This  dissimilarity  will  be  apparent  on  comparing  the  clauses 
in  the  respective  mortgages.  Hence,  the  decision  in  that 
case  cannot  rule  the  case  under  consideration. 

But  it  is  said  that  the  clause  above  set  forth  in  the  mort- 
gage of  the  20th  of  February,  1877,  entirely  alters  the  agree- 
ment made  by  the  note  and  mortgage  of  June  1,  1874,  and 
that  the  effect  of  such  clause  is  to  postpone  the  pavment  of 
the  note  and  mortgage  of  June  1,  lo74,  with  all  unpaid 
interest  on  it,  until  Uie  maturity  of  tiie  note  five  years  after 
its  date. 

If  the  language  is  any  indication  of  intent,  and  we  must 
hold  it  to  be  indicative  of  the  intent  of  or  thought  in  the 
minds  of  the  parties,  we  cannot  perceive  how  any  such  con- 
clusion can  be  reached.  If  we  collate  and  compare  the  note 
and  stipulations  in  the  respective  mortgages,  it  must  dearly 
appear  that  the  stipulation  of  1877  merely  refers  to  the  rate 
of  interest  which  the  arrearages  of  interest  referred  to  in  it 
are  to  bear,  increases  the  rate  from  ten  per  cent,  per  annum 
to  twelve  per  cent,  per  annum  and  nothing  more.  The  in- 
terest on  the  note  at  the  rate  fixed  on  is  stiU  to  be  paid 
monthly,  and  if  it  was  not  paid  monthly,  the  party  on  wnom 
the  obligation  rested  to  pay  was  still  in  default,  and  the 
stipulation  in  the  mortgage  of  June  1,  1874,  applied  to  it^ 
and  authorized  the  plaintifi  to  proceed  to  foreclose  by  suit 
The  agreement  that  the  interest  at  the  increased  rate  should 
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be  added  to  the  principal  remains  unchanged,  except  the 
nH>dification  introduced  by  the  clause  in  the  mortgage  of 
1877. 

In  fine,  the  stipulation  in  the  mortgage  of  1877  only  affects 
the  note  of  June  1,  1874,  and  only  affects  that  part  referring 
to  the  interest  not  paid  when  it  fell  due  monthly.  It  was 
only  intended  to  modify  the  term  of  the  note  in  relation  to 
interest  remaining  due  and  unpaid,  which  was  to  be  lidded 
to  the  principal.  The  effect  was  to  modify  the  note  and  that 
onl^  in  the  particular  above  referred  to,  and  to  make  it  read 
as  it  had  originally  down  to  and  including  the  words  '*  pay- 
able monthly  at  the  rate  of  ten  per  cent,  per  annum  in  like 
coin  until  paid,"  and  as  to  the  remainder  of  the  note,  to  read, 
''aU  arrearages  of  monthly  interest  now  existing,  or  here- 
after to  accrue  on  this  note,  shall  bear  interest  from  the 
date  respectiyely  at  which  they  have  accrued,  or  shall  accrue, 
at  one  per  cent,  per  month,  the  same  to  be  added  monthly 
to  the  principal  thereof.  This  note  is  secured  by  mortgage 
of  even  date  nerewith." 

We  must  construe  these  clauses  and  the  first  note  together. 
This  is  the  rule  which  ordinary  foresight  would  indicate  in 
order  that  the  intent  of  the  parties  might  be  detected.  The 
role  on  this  subject  is  well  established  by  decided  cases.  They 
arenmnerous.  ^  We  will  refer  to  some  of  them:  Doe  vs. 
Whitehead^  2  Burrow,  704;  Davies  vs.  Bush,  1  McOlellan  & 
Toung,  58;  Cross  vs.  Norton,  2  Atkyns,  74;  0«6om  vs.  Fhdps, 
19  Conn.  63,  89;  Isham  vs.  Morgan,  9  Id.  374;  Thompson  vs. 
MoClenacham,  17  S.  &  B.  110;  Jackson  vs.  Dunsbaugh,  1 
Johnson's  Cases,  91;  King  vs.  King,  7  Mass.  496;  Chickering 
▼8.  Love/oy,  13  Id.  61;  Perry  vs.  Hulden,  22  Pick.  269;  Stow 
TB.  Tift,  16  Johnson,  468;  Smith's  Lead.  Oases,  617.  This 
role  is  adopted  as  part  of  our  statute  law  by  the  provisions 
of  the  Civil  Code,  Section  1642.  ' '  Several  contracts  relating 
to  the  same  matters,  between  the  same  parties,  and  made  as 
parts  of  substantially  the  one  transaction,  are  to  be  taken 
together,"  and  when  this  is  done  the  other  rules  in  relation 
to  interpretation  must  be  applied,  observing  that  ''  however 
broad  may  be  the  terms  of  a  contract,  it  extends  only  to 
those  things  concerning  which  it  appears  that  the  parties  in- 
tended to  contract."    (Civil  Code,  Section  1648.) 

The  clause  in  the  first  mortgage  giving  the  right  to  fore- 
closure, remained  and  was  applicable  to  the  modified  terms 
of  the  note,  and  the  clause  in  the  mortgage  of  1877  was  a 
,  recognition  by  all  the  parties  of  the  note  and  mortgage  of 
Jone  1,  1874,  as  substantially  and  valid  from  1877,  with  the 
modification  from  the  last  date. 
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We  cannot  see  that  construction  can  make  this  matter  any 
plainer.  Farther  discussion  would  be  ''  wasteful  and  ridic- 
ulous excess."  No  extent  of  argument  could  make  it  any 
plainer  than  the  words  employed  make  it. 

Again,  it  is  covenanted  by  the  parties  to  the  mortgage  of 
June  1,  1874,  "that  the  party  of  the  first  oart"  (the  mort- 
gagors) ''shall  pay  all  taxes  upon  the  aoove  described 
premises,"  etc.,  and  if  the  party  of  the  first  part  "in  the 
performance  of  any  of  the  covenants  hereinafter  expressed  ** 
(of  which  the  covenant  in  relation  to  the  payment  of 
taxes,  etc.,  is  one),  should  make  default,  then  me  party  of 
the  second  part  (mortgagee)  is  empowered  to  sell  tne  mort- 
gaged premises.     ^See  mis  stipulation  fully  set  forth  above.) 

There  was  default  in  payment  of  taxes  for  the  fiscal  year 
1877-78,  amounting  to  1580.44.  Such  default  gave  the 
plaintiff  the  right  to  proceed  to  foreclose,  if  there  was  no 
other.  It  makes  no  difference  that  the  mortgagee  had  the 
right  to  pay  the  taxes  and  charge  them  to  the  mortgagors, 
the  same  to  become  part  of  the  mortgage  lien.  The  right 
to  foreclosure  was  not  waived  or  lost,  nor  the  default  condoned 
by  the  mortgagee  plaintiff  on  his  paying  the  taxes  and  chBxg- 
ing  the  mor^a^ors  as  above,  nor  by  me  stipulation  whico 
appears  above  in  the  mortgage  of  1877. 

If  the  case  of  Williams  vs.  lioumsend,  31  N.  Y.  411,  is  in 
conflict  with  what  is  stated  above,  we  cannot  accept  it  as  law 
here,  what  it  may  be  in  New  York.  In  that  case  an  action 
was  brought  to  enjoin  the  sale  of  mortgaged  premises  situate 
in  the  city  of  Bunalo,  under  a  statutory  foreclosure.    The 

Slaintiff,  on  the  8th  of  May,  1863,  executed  to  assignor  of 
efendant  a  bond  and  mortage  to  secure  the  payment  of 
$2,640,  in  ten  years  from  the  date    thereof,  with    annual 
interest.    The  mortgage  contained  a  condition  as  follows: 
^ '  And  shall  also  pay  idl  assessments,  taxes,  and  charges  on  said 
premises  to  be  charged  on  the  same,  and  in  case  of  default 
in  paying  the  same,    the  mort^gee  and  her  representatives 
mi^ht  discharge  such  assessments,  taxes,  and  charges,  and 
collect  the  same,  with  interest  from  the  time  of  such  pay- 
ment under  the  mortgage,  in  the  manner  specified  in  the 
condition  of  the  bond.    The  condition  in  the  bond  relating 
to  the  question  in  this  case  was  in  these  words :     ''  And  shall 
also  pay  all  assessments,  taxes,  and  chaises  on  the  premises 
described  in  the  mortgage,  bearing  even  date  herewith  and 
collateral  hereto,  and  in  case  of  any  default  in  paying  the 
same,  the  said"  (obligees)  ''may  discharge  said  assessments, 
taxes,  and  charges,  and  collect  the  same,  with  interest  from 
the  time  of  payment  as  part  of  this  bond,  and  the  said  moit- 
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gage."  The  mortgage  contained  a  power  of  sale  providing 
that  if  default  dionld  be  made  in  the  payment  of  all  or  any 
part  of  the  said  principal  sum  of  $2,640  or  the  assessments, 
taxes,  and  charges,  as  aforesaid,  or  of  the  interest  thereof, 
at  the  time  or  tunes  when  the  same  ought  to  be  paid,  in  such 
case  the  mortgagees  were  empowered  to  sell  the  same  at 
public  vendue,  etc.,  and  out  of  the  moneys  arising  from  such 
sale  to  keep  and  retain  in  their  hands  the  said  sum  of  $2,640, 
together  with  such  assessments,  taxes,  and  charges  as  shall 
have  been  paid  by  them,  together  with  all  costs,  charges,  and 
expenses,  on  account  of  such  sale  or  sales.  In  1856,  taxes 
amounting  to  12,640,  together  with  all  such  assessments, 
tues,  and  charges  as  shall  have  been  paid  by  them,  together 
with  all  costs,  charges,  and  expenses,  on  account  of  such 
sale  or  sales.  In  1856,  taxes  amounting  to  $33.66  were 
assessed  by  the  city  of  Buffalo  on  the  mortgaged  premises, 
for  which  they  were  sold  at  auction  by  the  Controller  of  the 
city  on  the  27th  of  May,  1857,  for  taxes,  interest,  and  ex- 
penses, then  amounting  to  $36.75.  The  premises  were  bid 
off  by  one  Yiele,  as  agent  of  defendant,  and  certificates  in 
pursuance  of  the  charter  were  issued  to  Yiele,  who  took 
them  in  his  own  name  for  convenience  of  transfer.  On  the 
1st  of  August,  1857,  the  defendant  commenced  a  foreclosure 
under  the  statute,  by  advertisement  in  one  of  the  Buffalo 
newspapers.  There  was  nothing  then  due  of  the  principal 
or  interest  secured  by  the  mortgage.  Before  the  day  of  sale 
mentioned  in  the  advertisement,  plaintiff  paid  to  Hie  proper 
officer  the  amount  legally  necessaiy  to  redeem  from  me  tax 
sale,  and  defendant  refusing  to  discontinue  the  proceedings 
for  foreclosure,  the  plaintiff  commenced  this  action  to  restrain 
the  sale.  The  plaintiff  had  judgment  at  special  term,  which, 
was  affirmed  by  the  general  term,  and  defendant  appealed. 
The  opinion  of  the  Court  by  Davis,  J.,  in  which  all  con- 
curred, announces  in  the  opening  sentence,  this  proposition : 
&at,  ^'by  the  condition  of  bond  and  mortgage,  the  defend- 
ant undoubtedly  had  a  right,  after  failure  by  the  plaintiff  to 
pay  the  taxes  assessed  on  the  mortgaged  premises,  to  pay 
and  discharge  the  same,  and  thereupon  to  collect  the  amount 
so  paid  by  suit  upon  the  bond  or  by  foreclosure  of  the 
mor^;age.'  It  is  then  held  that  a  purchaser  at  a  tax  sale  is 
not  a  payment  of  the  tax  so  as  to  enable  the  mortgagee  to 
proceed  for  a  foreclosure,  and  not  being  paid,  the  action 
could  not  be  maintained.  This  proposition  is  discussed  at 
much  length — which  really  disposed  of  the  ^estion  on 
which  the  case  was  made  to  turn  by  the  Oourt.  The  learned 
Judge  then  proceeds :    ' '  But  it  is  urged  that  the  failure  of  the 


524  The  Paoifio  OoASl^  Law  Joubnal. 

plaintiff  to  pay  the  tax  was  a  breach  of  the  condition  of  the 
mortgage,  and  gave  defendant  a  right  to  foreclose  and  collect 
the  whole  amount  secored.  There  is  no  clanse  of  the  mort- 
gage making  the  whole  snm  due  on  failure  to  pay  the 
interest,  or  on  breach  of  any  condition.  The  clause  which 
authorizes  the  retention  by  the  mortgagee  of  the  whole 
amount  secured  after  a  sale  of  the  premises  does  not  haye 
the  effect  claimed  for  it;  nor  do  I  think  it  would  counter- 
vail the  provision  of  the  statute  which  requires  a  sale  in 
parcels,  when  that  is  practicable,  and  prohibits  a  sale  of 
more  than  sufficient  to  pay  the  amount  actually  due,  with 
the  expenses  of  sale.  (3  B.  8.,  5th  ed.,  p.  8o0,  Sec.  6.) 
But  no  right  to  foreclose  would  accrue  upon  a  simple  failure 
of  the  mortgagor  to  pay  the  taxes.  To  give  that  right,  it  is 
essential  that  the  holder  of  the  mortgage  shall  have  paid  off 
and  discharged  the  assessment  or  tax,  otherwise  no  money 
has  become  due  which  the  mortgagee  is  entitled  to  retain  on 
a  sale.  The  language  of  the  mortgage  settles  this,  for  it 
provides  that  *  stick  assessmentSy  taaes^  cmd  charges  as  shall 
nave  been  paid  by  them  *  may  be  retained.  *' 

It  will  oe  observed  that  the  learned  Judge  states  "  there 
is  no  clause  in  the  mortgage  making  the  whole  sum  due  on 
failure  to  pay  'the  interest  or  on  breach  of  any  condition. 
The  clause  which  authorizes  the  retention  by  the  mortga^ 
of  the  whole  amount  secured  after  a  sale  of  the  premiseB 
does  not  have  the  effect  claimed  for  it." 

The  clause  in  the  mortgage  is  set  forth  above.  It  is  in 
the  power  of  sale,  which  provides  that  if  default  be  made  in 
the  payment  of  taxes,  etc.  (see  above),  then  and  in  such 
cases  the  mortgagees  were  empowered  to  sell  at  public 
vendue,  and  out  of  the  moneys  arising  from  such  sale  or 
sales,  to  keep  and  retain  in  their  hands  the  said  sum  of 
$2,640,  together  with  such  assessments,  taxes,  etc. 

If  such  language  does  not  authorize  a  party  to  proceed 
for  a  statutory  foreclosure  on  failure  to  pay  taxes  by  the 
mortgagor,  it  would  be  difficult  to  find  any  sufficient  reason 
why.  Words  could  not  make  it  plainer,  unless  it  be  held 
that  a  power  ''to  sell  the  premises  at  public  vendue  "  does 
not  vest  such  authority.  But  it  is  said  by  the  learned  Judge, 
there  is  no  clause  of  the  mortgage  which  makes  the  whole 
sum  due,  on  failure  to  pay  the  interest,  or  on  breach  of  any  . 
condition.  As  to  what  is  said  of  interest,  it  may  be  laid  out  * 
of  view — the  interest  had  been  paid,  and  the  statement  as  to 
interest  is  borrect;  but  as  to  the  breach  of  any  condition, 
the  Judge  was  surely  mistaken.  There  was  a  condition  in 
the  mortage  to  pay  all  taxes,  etc.,  and  the  right  to  sell  the 
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mortgaged  premises  was  given  on  failure  by  the  mortgagor  to 
pay.    How  then  can  it  be  said  it  was  not  given  on  breach  of 
any  condition  ?    But  it  is  said  the  clause  which  authorizes 
the  collection  of  the  moneys  arising  from  the  sales  does  not 
make  the  whole  amount  due,  and  there  is  no  clause  in  the  mort- 
gage to  make  it  due.     Then  the  mortgagee  is  authorized  to 
proceed  to  sell  and  retain  out  of  the  proceeds  all  the  prin- 
cipal and  taxes,  etc.,  and  still  there  is  nothing  due.     What 
does  such  language  mean?    Is  it  to  be  discarded  as  mean- 
ingless ?    No  repugnancy  appears  which  would  compel  its 
bemg  disregarded.    Is  it  not  the  fair  construction  that  the 
default  occurring,  the  mortgagee  is  allowed  to  proceed  for 
the  whole  amount  of  principal  as  due,  to  collect  it  and  apply 
it  as  directed?    Is  not  this  implied  as  strongly  and  clearly 
as  language  could  make  it,  and  is  it  not  true  that ''  all  things 
that  in  law  or  usage  are  considered  as  incidental  to  a  con- 
tract, or  as  necessary  to  carry  it  into  effect,  are  implied 
therefrom?"    (0.  0.,  Sec.  1656.    The  last  clause  of  this 
section  is  not  applicable  here  and  is  not  quoted.)    If  he  is 
allowed  to  sell,  certainly  the  whole  is  due  under  the  rule 
just  above  quoted. 

Further  m  regard  to  this  case:  No  right  to  foreclose,  it 
is  said  in  the  opinion,  on  simple  failure  of  the  mortgagor  to 
pay  the  taxes.  Why  ?  The  clause  relating  to  the  power  of 
safe  above  quoted,  gives  it  in  clear  and  plain  words.  It 
seems  to  us  that  the  Judge  was  mistaken  in  saying  the  right 
of  the  mortgagee  to  proceed  to  sell  only  arose  on  payment 
of  the  taxes  oy  her.  The  language  employed  speaks  another 
way.  The  right  to  retain  was  given  when  paid  by  her. 
The  mortpaffee  was  not  bound  to  pay  the  taxes.  The  judg- 
ment so  holds  (31  N.  Y.  415),  and  the  right  to  retain  was 
only  given  where  it  was  necessary  to  enable  her  to  re- 
tain,  t.  e.,  when  she  paid.  It  was  useless  for  any  purpose, 
until  she  had  paid.  The  only  reason  this  term  as  to  pay- 
ment of  taxes  was  inserted  was  to  make  it  clear  that  the 
mortgagee  might  retain  when  she  did  pay  them.  -  It  was  not 
to  abridge  the  right  to  proceed  to  sell  before  given,  but  to 
ffive  authority  to  retain  when  paid,  which  payment  might 
occur  when  the  proceedings  were  pending,  and  which  the 
mortgagee  might  be  compelled  to  make  to  protect  her 
security. 

Unless  the  judgment  in  the  case  cited  proceeds  on  some 
rule  peculiar  to  the  jurisprudence  of  New  York,  and  not 
stated  in  the  opinion  (for  the  reason  that  it  was  so  well 
known  to  the  Court,  that  it  was  necessary  to  state  it),  we 
cannot  see  how  the  conclusion  reached  by  Davis,  J.,  can*  be 
sustained. 
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The  olaase  in  the  mortgage  in  this  case  is  different  from 
the  one  in  the  New  York  case,  as  construed  by  that  Court. 
It  authorizes  the  mortgagee,  on  failure  to  •pay  the  interest, 
or  any  part  of  it,  according  to  the  terms  of  the  note,  or  on 
failure  to  perform  any  of  the  coyenants  hereinafter  expressed, 
of  which  Qie  coyenant  to  pay  taxes  is  one,  to  proceed  to  sell 
the  premises  in  the  manner  prescribed  by  lata,  and  out  of  the 
iQoney  arising  from  the  sale  to  retain  the  whole  sum  of 
$36,000  with  interest  as  aforsaid,  together  with  costs  and 
charges  of  such  sale,  and  lawyers'  fees,  and  the  amount  of 
all  such  cither  charges  as  are  mentioned  in  the  mortgage, 
and  the  surplus,  if  any  there  be,  to  be  paid  to  the  mort- 
gagors. The  prior  payment  of  the  taxes  was  not  essential 
to  commence  the  action,  and  if  it  was,  the  mortgagee  has 
paid  them  before  commencing  it. 

It  is  not  apparent  that  any  question  has  been  made  by 
counsel  for  appellants  as  to  the  consideration  of  the  agree- 
ment, made  by  the  aboye  quoted  clause  from  the  mortgage 
of  1877.  It  was  sustained  by  sufficient  consideration — ^the 
consideration  which  sustained  the  mortgage  of  1877  sus- 
tained the  agreement  made  by  this  clause.  This  is  eyident 
from  the  language  with  which  the  clause  commences:  **It 
is  further  agreed  and  understood,"  which  places  it  in  the 
same  category  with  all  the  other  promises  of  the  mortgage 
agreement,  and  makes  the  same  consideration  applicable 
alike  to  all.  The  same  consideration  sustains  each  and 
eyery  pact  or  promise  in  the  agreement.  ''  Verba  iUata  inesae 
videntur,''  (firoom's  Legal  Maxims,  645-6  et  sea.)  The 
words  aboye  quoted  are  words  of  reference.  In  other 
words  it  may  be  said  that  eyery  pact  or  promise  in  the  mort- 
gage springs  out  of,  or  is  bom  of  and  fed  by,  the  same  con- 
sideration. (See  notes  to  Boe  ys.  Iranmarr,  2  Smith's  L. 
0.  616  et  seq.)  In  drawing  instruments  of  any  kind  where  a 
consideration  is  essential,  it  is  not  necessary,  nor  is  it  the 
practice,  to  repeat  the  consideration  upon  the  insertion  of 
eyery  seyeral  promise  or  coyenant.  The  mention  of  it  ohoe 
is  generally  considered  sufficient.    (C.  C,  Sees.  1641, 1614.) 

naggarty  ys.  2he  Allaire  Works,  6  Sandf .  S.  C.  231,  is  cited 
by  counsel  for  appeUants.  To  what  point  arising  in  the 
case  it  is  applicable  we  cannot  perceiye.  In  that  case  it  was 
held  that  the  interest  on  a  bond  and  mortgage  was  properly 
computed  at  seyen  per  cent,  per  annum,  raised  by  a^:eement 
from  six  per  cent,  from  a  certain  date  in  December,  1842. 
Two  reasons  were  giyen:  ''(1)  Because  the  agreement  for 
raising  the  interest  from  six  to  seyen  per  cent,  was  yalid  in 
law,  the  consideration  of  forbearance  being  necessarily  im- 
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plied,  and  the  continnanoe  of  the  agreement  being  oo-exten- 
4siye  with  the  forbearance.  (2)  Because  it  was  sufficiently 
proved  that  the  agreement  was  adopted  and  acted  upon  hj 
the  defendants,  and  it  was  therefore  unimportant  whether  it 
was  originally  made  by  Allaire  under  their  authority.'* 

We  presume  this  judgment  of  the  Court  to  be  correct,  but 
it  is  no  authority  to  construe  the  covenant  in  the  mortgage 
of  1877  above  referred  to,  to  be  sustained  by  the  considera- 
tion of  forbearance,  and  that  therefore  the  mortgagee  agreed 
to  forbear  until  the  maturity  of  the  note  of  June  1,  1877, 
five  years  after  date.  There  being  a  sufficient  consideration 
expressed  in  the  mortgage  of  1877,  none  can  be  implied,  as 
was  done  in  the  case  cited,  '^Erpreasium/acU  cessare  taciturn  J*^ 
-(Broom's  L.  M.  630.  See  rules  for  interpretation  of  con- 
tracts, C.  C,  Division  Third,  Part  11,  Title  IH.) 

The  Section  1176,  from  Jones  on  Mortgages,  a  portion  of 
which  is  Quoted  in  brief  for  appeUants,  sustains  the  views 
taken  in  this  opinion.  (See  the  section  and  cases  cited  in  it, 
particularly  Pop^  vs.  DenarU,  53  111.  233;  O'Connor  yb.  Ship- 
man^  48  How.  Pr.  126.)  WiUiama  vs.  Ibwnsend  is  referred 
to  in  it.  That  has  been  above  considered.  No  further  ob- 
servations as  to  this  citation  of  appellants  are  requisite. 

At  the  time  the  note  of  1st  of  June,  1874,  was  executed 
by  the  defendants,  Batchelder  and  his  wife,  a  married  woman 
was  unable  to  make  a  contract  for  the  payment  of  monejr. 
Such  was  the  express  language  of  Section  167  of  the  Civil 
Code.  {BuUer  vs.  Babery  54  Cal.  178J  This  section  was 
<shanged  by  the  Legislature  of  1873-74,  so  that  a  married 
woman  could  make  such  a  contract  and  bind  herself  by  note 
and  mor^ago.  {Parry  vs.  Kdlyy  62  Cal.  334;  Wood  vs.  Or- 
Jord^  52  M.  412;  Martow  vs.  Barlew,  53  Id.  458;  Alexander 
vs.  Bauion,  56  Id.  19,  20.)  But  this  did  not  go  into  effect 
until  the  1st  of  July,  1874.  Consequently  the  note  of  June 
1,  1874,  at  the  time  of  its  execution,  did  not  bind  the  wife. 

It  is  conceded  by  respondent  that  the  note  of  June  1, 
1874,  was  not  binding  on  the  defendant,  Maria  B.  Batchel- 
der, and  never  bound  her  personally,  and  though  the  facts  in 
the  case  show  strong  pounds  to  hold  otherwise  in  conse- 
quence of  the  recognition  by  her  for  a  new  consideration,  in 
tne  clause  quoted  from  the  mortgage  of  1877,  of  this  note  in 
all  its  terms  as  a  valid  obligation,  such  recognition  having 
been  made  upon  the  disability  to  contract  for  the  payment 
•of  money  no  longer  existed;  yet,  as  the  point  is  conceded,  we 
say  nothing  furOier  in  regard  to  it,  intending  by  this  to 
leave  the  point  open  for  decision  should  it  again  come  before 
«us.    The  morigage  of  1874  and  the  other  mortgages  are,  in 
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our  opinion,  binding  on  Mrs.  B.,  the  above  named  de- 
fendant. 

When  the  notes  appearing  in  the  record,  other  than  the 
note  of  June  1,  1874,  were  executed  by  the  defendant  Maria, 
she  was  competent  to  make  such  notes,  and  they  bind  her. 

It  follows  from  the  above  that  the  Court  below  erred  in 
rendering  a  personal  judgment  against  Mrs.  Batchelder  on 
the  note  of  June  1,  1874,  and  the  interest  on  it,  and  the 
decree  will  be  modified  in  that  regard.  In  other  respects 
the  judgment  is  correct  and  is  affirmed. 

Counsel  for  respondent  will  prepare  a  decree  modified  in 
accordance  with  tne  views  herein  expressed  and  present  it 
on  notice  to.  the  Chief  Justice  of  this  Court. 

We  concur:  Myrick,  J.;  Morrison,  C.  J.;  Sharpstein,  J. 


In  Bane. 

[Filed  June  2,  1882.] 
No.  8484. 

CUNNINGHAM,  Petitioneb, 

vs. 

SUPEBIOB  COURT  OF  SANTA  CBUZ  COUNTY, 

Eespondent. 

Gbbtxobabi — Jurisdiction — Petition.  Writ  denied  apon  the  ground  that 
it  does  not  appear  from  the  petition  that  the  Superior  Court  had  not 
jorisdiotion  to  try  the  action.  It  does  not  appear  that  the  action 
was  commenced  in  the  Superior  Court.  ItmayhaTc  been  commenced 
in  a  Justice's  Court  and  appealed  to  the  Superior  Court.  The  petition 
showed  a  complaint  for  goods,  wares,  and  merchandise  in  the  sum  of 
$100.80  and  a  judgment  for  said  sum. 

Petition  for  writ  of  review. 
J.  M,  Leaser^  for  petitioner. 

By  the  Court: 

The  application  for  a  writ  of  review  is  denied,  npon  the 
ground  tnat  it  does  not  appear  from  the  petition  that 
the  Superior  Court  had  not  jurisdiction  to  ity  the  action 
referred  to  in  the  petition.  It  does  not  appear  that  the 
action  was  commenced  in  the  Superior  Court.  It  may  have 
been  commenced  in  a  Justice's  Court  and  appealed  to  the 
Superior  Court. 
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In  Bine. 


[Filed  May  30,  1882.]  • 
No.  7240. 
NEILSON.  Appellant,  vs.  LEE,  Bespondent. 

Bbokkb — Salb — Repusai.  to  Sell — Aobnt — Pttbchasbb — Gontbact — Oom- 
uiBSioNs.  PliKntiif  and  defendant  entered  into  a  contract  in  writing, 
by  which  defendant  appointed  plaintiff  his  (defendant's)  agent  in  the 
sale  of  a  mining  claim.  By  the  terms  of  the  contract,  if  plaintiff 
effected  a  sale  within  the  time  specified  for  more  than  $50,000,  he  was 
to  receive  as  compensation  in  effecting  the  sale  one-half  the  amount 
realized  thereby  over  and  above  the  snm  of  $50,000.  Within  the 
time  limited  plaintiff  entered  into  negotiations  with  one  H.  for  the 
sale  to  him  (H.)  of  the  property  for  $76,000.  The  Goort  found  that 
H.  declined  to  purchase  the  property;  also,  that  plaintiff  did  not  effect 
any  sale  thereof,  nor  did  he  procure  a  purchaser  able  and  willing  to 
purchase  the  same.  The  evidence  showed  the  pecuniary  ability  of 
H.  to  purchase  the  property,  that  he  executed  an  instrument  in  writing 
between  him  and  plaintiff,  in  which  he  agreed  to  purchase  the  prop- 
erty for  $75,000.  In  the  agreement  it  was  stipulated  that  H.  might 
have  twenty  days  in  which  to  examine  the  title.  At  the  date  of  Sie 
agreement  between  plaintiff  and  H.  the  contract  between  plaintiff  and 
defendant  had  more  than  twenty  days  to  run.  H.  insisted  upon  a 
ratification  of  the  agreement  between  him  and  plaintiff  by  defendant 
within  three  days,  but  defendant  refused  to  ratify  it^  and  H.,  at  the 
expiration  of  the  time,  notified  plaintiff  that  he  (H.)  considered  him- 
Belf  released  from  any  further  obligation  to  purchase  the  property. 
Held:  By  refusing  to  ratify  the  agreement,  defendant  refused  to  sell 
the  property  to  H.  at  the  price  and  on  the  terms  which  defendant  had 
agreed  with  plaintiff  to  sell  it;  that  plaintiff  was  entitled  to  his  com- 
mission, and  that  the  finding  that  plaintiff  did  not  procure  a  pur^ 
ehaser  able  and  willing  to  purchase  the  property  is  against  the 
evidence. 

Id. — Id.  The  evidence  shows  that  the  sale  was  defeated  by  the  refusal  of 
defendant  to  ratify  the  agreement  made  by  his  agent,  plaintiff,  with  H. 

Appeal  from  Third  District  Oourt,  Alameda  Ooiintj. 

Searky  MaraJiaU,  Baggett  &  PlaU,  for  appellant. 
Bolrinsan,  Olney  &  nyme,  for  respondent. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  by  the  plaintiff  from  a  judgment  entered 
in  favor  of  the  oefendant  upon  the  following  findings  of  fact: 

"1.  On  or  about  the  30th  day  of  June,  1878,  the  plaintiff 
and  the  defendant  entered  into  a  contract  in  writing,  by 
which  the  defendant  appointed  the  plaintiff  his  agent  in  the 
sale  of  a  certain  mining  claim  in  the  State  of  Nevada,  which 
contract  was  to  remain  in  force  sixty  days  from  the  first  da^ 
of  Jul^,  1878,  with  the  privilege  to  the  plaintiff  to  renew  it 
for  thirty  days  thereafter. 
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'^  2.  By  the  terms  of  said  contract,  if  plaintiff  effected  a 
sale  of  said  mining  claim  within  the  time  specified,  for  more 
than  150,000,  he  was  to  receiye  as  compensation  for  his 
services  as  agent  in  effecting  said  sale  one-half  of  the  amoimt 
realized  thereby  over  and  above  said  sum  of  $50,000. 

*'  3.  Flaintin  was  not  to  receive  any  compensation  for  his 
services,  nor  were  any  expenses  incurred  in  the  transaction 
to  be  chargeable  against  defendant  unless  a  sale  was  effected 
by  plaintiff  under  said  written  contract. 

''  4.  About  the  20th  of  August,  1878,  plaintiff  entered  into 
negotiations  with  one  H.  A.  Hedger  for  the  sale  to  him  of 
said  property  for  the  sum  of  175,000  in  United  States  gold 
ooin. 

'^  5.  These  negotiations  were  carried  on  between  the  said 
parties  until  about  the  27th  day  of  August,  1878,  when  they 
were  terminated  by  a  notification  to  plaintiff  from  Hedger 
that  he  declined  to  purchase  the  property. 

'^  6.  The  plaintiff  did  not  effect  any  sale  of  said  property, 
nor  did  he  procure  a  purchaser  able  and  willing  to  purchase 
the  same." 

It  is  claimed  by  the- appellant  that  the  last  finding  and 
the  last  clause  of  the  finding  next  preceding  the  last  are  con- 
trary to  the  evidence.  There  is  positive  evidence  of  the 
pecuniary  ability  of  Hedger  to  purchase  the  property,  which 
IS  not  contradicted,  so  that  there  is  no  connict  of  evidence 
upon  that  question. 

His  willingness  to  purchase  the  property  is  evidenced  by 
an  instrument  in  writing  between  him  and  the  plaintiff,  in 
which  he  agrees  to  purchase  it  at  the  price  and  on  the  terms 
upon  which  the  plaintiff  was  authorized  by  the  defendant  to 
sell  it.  In  that  agreement  there  is  a  stipulatron  that  Hedf^ 
might  have  twenty  days  from  its  date  in  which  to  examine 
and  pass  upon  the  title  to  the  property. 

The  agreement  between  the  plaintiff  and  defendant  was,  by 
its  terms,  to  remain  in  force  for  a  period  of  sixty  days  from 
its  date,  and  had,  at  the  date  of  the  agreement  between  the 
plaintiff  and  Hedger,  more  than  twenty  days  to  run. 

Now  it  appears  further  by  the  evidence  that  Hedger  in- 
sisted upon  a  ratification  of  the  agreement  between  him  and 
the  plaintiff  by  the  defendant  within  a  specified  period,  and 
that  the  defendant  refused  to  ratify  it  within  that  period, 
and  that  Hedger  at  the  expiration  thereof  notified  the  plain- 
tiff that  he,  Hedger,  considered  himself  released  from  any 
further  obligation  to  purchase  the  property.  By  refusing  to 
ratify  said  agreement  the  defendant,  we  think,  refused  to  sell 
the  property  to  Hedger  at  the  price  and  on  the  terms  which 
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the  defendant  had  agreed  with  the  plaintiff  to  sell  it.  And 
if  that  be  so,  the  finding  that  the  plaintiff  did  not  procure  a 
purchaser  able  and  willing  to  purchase  said  property,  is 
against  the  evidence.  The  evidence  shows  that  the  sale  was 
defeated  by  the  refusal  of  the  defendant  to  ratify  the  agree- 
ment made  by  his  agent,  the  plaintiff,  with  Hed^er,  and  we 
are  nnable  to  find  anything  in  the  evidence  which  tends  to 
show  that  Hedger  was  not  both  able  and  willing  to  purchase 
at  the  price  and  upon  the  terms  fixed  by  the  defendant  in  his 
agreement  with  the  plaintiff. 

Judgment  and  order  denying  a  new  trial  reversed. 

We  concur :  Morrison,  0.  J.,  McKinstry,  J.,  Boss,  J., 
Thornton,  J. 

I  dissent:  Myrick,  J. 

DISSENTING  OPINION. 

It  is  familiar  law  that  a  real  estate  broker  is  nqt  entitled 
to  commissions  for  making  a  sale  of  real  estate  for  his  prin- 
cipal, unless  he  strictly  performs  the  services  required  of 
him  according  to  the  authority  conferred  upon  him. 

In  the  case  in  hand,  the  defendant,  claiming  to  have  been 
''seized  at  law  and  in  equity"  of  a  mining  claim  in  the  State 
of  Nevada,  authorized  tne  plaintiff  bv  an  instrument  in  writ- 
infs^,  to  sell  the  claim  at  any  time  within  sixty  days  from  the 
first  day  of  July,  1878,  for  such  sum  of  money  as  would  net 
him  $65,000;  and  any  surplus  which  might  be  realized  from 
the  sale,  he  agreed  to  divide  equally  between  the  plaintiff 
and  himself,  and  to  pay  out  of  his  share  of  the  surplus  what- 
ever expenses  might  be  incurred  in  making  the  sale. 

No  other  terms  were  prescribed.  Under  this  authority 
the  plaintiff,  as  agent  and  attorney  in  fact  of  the  defendant, 
on  August  21>  1878,  entered  into  an  agreement  in  writing 
with  one  Hedger  to  sell  and  convey  to  him  *'the  absolute 
title  to  the  property,'*  within  twentv  days  from  the  date  of 
the  agreement,  for  the  sum  of  175,000,  payable  on  condition 
tiiat  Hedger  would  be  satisfied  with  the  title  and  that  the  de- 
fendant would  sign,  ratify  and  approve  the  agreement. 

Hedger  was  able  to  pay.  Negatively  it  appears  that  there 
was  no  fault  in  the  titl^  to  the  property;  that  Hedger  took 
no  steps  to  satisfy  himself  about  it,  and  that  he  never  de- 
manded of  the  defendant  to  consummate  the  alleged  pur- 
chase by  a  conveyance  of  the  title.  It  also  appears,  affirma- 
tiTelj,  that  defendant  refused  to  sign  the  agreement  in 
writmg  between  Hedger  and  the  plaintiff,  and  that  the 
former,  on  August  27,  1878,  notified  the  latter,  that  he  con- 
sidered himself  released  from  all  obligation  to  purchase. 

There  was,   therefore,   no  actual  sale  of  the  property. 
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Hedger  was  not  a  purchaser  ready  and  willing  to  bay,  nor 
did  tne  defendant  refuse  to  consummate  the  purchase  by  the 
conveyance  of  his  title:  he  did  refuse  to  sign  the  agreement 
in  writing  between  Hedger  and  the  plaintin;  but  he  was  not 
bound  by  his  contract  with  the  plaintiff  to  sign  any  agree- 
ment in  writing  which  the  latter  might  make  with  a  person 
to  whom  he  onered  the  property  for  sale;  and  In  refusing  to 
do  what  he  was  not  bound  by  his  contract  to  do,  the  defend- 
ant was  not  at  fault. 

As  an  agent,  the  plaintiff  could  only  bind  his  principal 
within  the  scope  of  his  authority.  It  was  not  within 
the  scope  of  his  authority  to  make  a  conditional  or 
contingent  sale.  Such  a  purchase  the  defendant  was  not 
bound  to  accept.  He  had  the  right  to  determine  for  himself 
whether  the  oner  to  purchase  upon  such  a  contingency,  as 
was  agreed  to  by  his  agent  was  made  in  good  faith,  and  to 
refuse  or  accept  the  offer.  And  Hedger  was  not  bound  to 
purchase  if  the  contingency  which  he  presented  did  not 
happen. 

Ab,  therefore,  the  plaintiff's  claim  to  compensation  was,  by 
his  own  unauthorized  act,  made  dependent  upon  an  act  which 
his  principal  was  not  bound  to  perform,  no  recovery  can  be 
had  upon  it.  A  real  estate  broker  is  not  entitled  to  recoTer 
commissions  for  a  conditional  sale  of  real  estate  which  fails 
of  actual  consummation  by  no  fault  or  fraud  of  the  owner 
of  the  property.  (Hinds  vs.  Henrt/y  36  N.  J.  333;  Walkern. 
lirrell,  101  Mass.  257.)  Therefore  I  think  the  judgment  and 
order  of  the  Court  below  was  correct,  and  should  be  affirmed. 

'  .MoKee,  J. 

In  Bane. 


[Filed  May  30,  1882.] 
No.  6200. 
SOULE  ET  AL.,  Appellants,  vs.  POPE  et  al.,  Bespondjentb. 

Case  Followjed  .     People  yb.  San  Franoiaco  0ns  Company,  Maroh  30, 1881^ 
foUowed. 

Appeal  from  Nineteenth  District  Court,  San  Francisco. 

Morrow,  for  appellants. 

McAllister  &  Bergin,  for  respondents. 

By  the  Ooubt  (Thornton,  J.,  McKee,  J.,  dissenting): 

Upon  the  authoritv  of  People,  etc.  vs.  S.  F.  Oas  Go*, 
opinion  filed  March  30,  1882,  the  judgment  and  order  deny- 
ing motion  for  new  trial  are  affirmed. 
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In  Bane. 


[PUed  May  30,  1882.] 
No.  7552. 

SATINGS  AND  LOAN  SOCIETY,   Bespondent, 

vs. 
HOBTON  ET  AL.,  Appellants. 

Afpbaxi — ^MosTOAOB — JjjDQUKST — ^FoBBOLOSUBB— Dbfault.  Mortgage  fore- 
close. Judgment  in  Court  below  by  default.  Appeal  on  judgment 
roll  alone.  The  contention  was  that  the  judgment  as  rendered  was 
for  too  large  an  amount;  but  Meld,  that  the  amount  for  which  judg- 
ment was  to  be  rendered  was  peculiarly  a  matter  for  the  lower  Court 
to  determine;  and  as  the  evidence  was  not  brought  up  by  bill  of  ex- 
ceptions or  statement,  the  presumption  is  in  favor  of  the  correctness 
of  the  judgment. 

Appeal  from  Superior  Court,  San  Francisco. 

Chase  and  WtUiamSy  for  appellants. 
Drovm,  for  respondent. 

By  the  Coubt  : 

This  action  is  for  the  foreclosure  of  a  mortgage  executed 
by  Alonzo  E.  Horton.  All  the  defendants  made  default. 
The  appeal  is  from  the  judgment.  The  only  appellant  is 
Levi  Chase,  who  was  made  a  pari^  defendant  as  claiming  to 
have  some  estate  or  interest  m  the  mortgaged  pronerty,  or 
lien  or  demand  on  it,  or  some  part  of  it,  which  claim  was 
alleged  in  the  complaint  to  be  subject  and  inferior  to  the  lien 
of  tiae  plaintiff's  mortgage. 

The  case  comes  before  us  on  the  judgment  roll.  It  is 
urged  that  the  judgment  is  for  too  large  an  amount.  The 
amount  for  which  judgment  was  to  be  rendered  was  pecu- 
liarly a  matter  for  the  lower  Court  to  determine.  On  what 
principles  or  data  it  proceeded,  nowhere  appears  in  the 
record.  This  the  Court  below  was  to  determine  on  the  evi- 
dence before  it.  What  that  evidence  was,  it  is  not  made  to 
appear  to  us  by  any  statement  or  bill  of  exceptions,  or  in  any 
mode  allowed  by  law.  We  cannot  review  the  action  of  the 
Court  below  on  the  record  before  us.  We  must  presume  it 
to  be  correct  until  error  is  shown  in  the  manner  prescribed 
by  law.  If  the  appellant  was  aggrieved  by  the  action  of  the 
lower  Court  he  might,  perhaps,  have  obtained*  relief  by  timely 
motion  in  that  forum.  We  find  no  error  in  the  record,  and 
the  judgment  is  a£Srmed. 
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In  Bank. 


[Filed  May  30,  1882.] 

No.  10,662. 

PEOPLE,  Bespondent,  vs.  HAMILTON,  Appellant. 

Imdiotiumt — HoMioiDB — Abbault.  The  indiotment  charged  that  defendant 
did,  on  a  certain  day,  anla^ully,  felonioasly,  and  with  malice  afore- 
thought, make  an  assault  upon  the  person  of  one  H.,  and  him,  tiie 
•  said  H.,  did,  then  and  there,  unlawfully,  feloniously,  with  malice 
aforethought,  kill  and  murder.  Held^  two  crimes,  of  assault  and  of 
murder,  were  not  charged  in  the  indictment. 

0BAZiLEi9GB-  JuBOBS — Etxdekoe.  After  the  District  Attorney  denied  the 
challenge  to  the  original  panel  of  jurors,  defendant  offered  no  evi- 
dence to  prove  the  facts  upon  which  the  challenge  was  made.  Bdd, 
the  challenge  was  properly  disallowed. 

Gbucimal  Pbactioe — Fbbemptobt  Challknob — Panel.  When  there  had 
been  selected  twelve  men  competent  to  act  as  jurors  in  the  case,  the 
Court  required  the  prosecution  to  first  exercise  its  right  of  peremptoij 
challenge  to  any  one  ol  the  iurors,  to  be  followed  by  the  defemlant, 
and  so  on  alternately,  so  long  as  either  desired  to  exercise  the  right 
until  the  right  was  exhausted,  and  if  both  declined  to  exercise  their 
right  to  any  jurors  remaining  in  ^e  box,  such  jurors  were  to  be 
sworn,  whether  the  panel  was  complete  or  not.    EMf  proper. 

Id.  It  is  proper  to  swear  jurors  whom  both  parties  had  an  opportunity  to 
challenge  and  declined.  When  parties  refuse  to  peremptorily  chal- 
lenge a  competent  juror  they  are  held  to  have  accepted  him,  and, 
being  accepted,  he  may  be  immediately  sworn. 

Id.  It  is  not  necessary  to  delay  swearing  a  party  as  a  juror  to  try  the  case 
until  the  panel  is  complete. 

Id.  No  questions  are  necessary  to  entitle  a  party,  to  exercise  his  peremp- 
tory challenge.  Such  challenge  is  an  objection  to  a  juror  for  whidi 
no  reason  need  be  given.  When  interposed  no  exception  is  allowed 
to  it. 

QuALiFiGATTON  OF  JuBOBs — Opinioh.  Defendant  asked,  during  the  impan- 
eling of  the  jury,  the  questions:  '*From  the  opinion  that  you  have 
formed  in  the  case,  and  which  you  say  is  a  qnalifled  opinion,  do  yon 
believe  the  defendant  to  be  guilty,  or  do  you  believe  her  to  be 
innocent?"  Also:  **Does  your  opinion  go  to  the  question  ofh^ 
guilt,  or  does  it  go  to  the  question  of  her  innocence  ?  *'  The  Goort 
refused  the  questions.  Eeld,  proper,  as  such  questions  were  not 
asked  for  the  purpose  of  eliciting  any  of  the  facta  enumerated  in 
Sections  1072-3-4  and  1076  of  the  Penal  Code  as  grounds  for  a 
general  or  particular  challenge  for  cause. 

Imsanitt-  Expebts — Witnesses.  It  is  not  error  to  refuse  to  permit  non- 
expert witnesses  to  give  their  opinions  upon  the  question  of  defend- 
.  ant's  insanity  at  the  time  of  conversations  had  with  her  after  the 
homicide. 

iNSTBuonoM — Insamitt — BuBDEN  OF  Pboof.  The  following  instruction  on 
the  subject  of  insanity  was  given  by  the  Court:  **  Where  insanity  is 
relied  upon  as  a  defense,  the  burden  of  proof  is  on  the  defendant; 
and  the  proof  must  be  such  in  amount  that  if  the  single  issue  of  the 
sanity  or  insanity  of  the  defendant  should  be  submitted  to  the  jxaj  in 
a  civil  case  they  must  find  that  she  was  insane.  The  insanity  nrast 
be  clearly  established  by  satisfactory  proof."    Also,  the  instruction: 
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**  The  defendant  mast  be  presomed  innocent  nntil  her  guilt  is  estab- 
lished by  proof;  and  she  is  entitled  to  the  benefit  of  all  reasonable 
doubts,  and  cannot  be  conTioted  of  any  degree  of  crime,  unless  the 
jury  are  oonyinced  by  the  evidence  in  the  ease,  beyond  all  reasonable 
doubt,  that  she  is  guilty."  Held,  defendant  was  not  prejudiced  by 
the  instruction  on  the  subject  of  insanity. 

HAXSLAUOsna — Inbtbuction.  An  instruction  as  to  manslaughter,  correct 
in  the  abstract,  held  proper  in  view  of  the  testimony. 

OoxTiNUANOB — ^Affidayit.  Held,  the  affidavit  on  motion  for  a  continuance 
insufficient. 


Appeal  from  Superior  Court,  Saorameuto  Oounty. 

.  C.  L.  WkUcy  for  appellant. 
JUom&f-Chneral  Mart,  for  respondent. 

McEsEy  J.,  delivered  the  opinion  of  the  Court: 

On  this  appeal  the  appellant  relies  upon  the  following  as- 
simment  of  errors:  1.  Error  in  oyerruling  a  demurrer  to  the 
indictment.  2.  In  denying  motion  for  a  continuance.  3.  In 
disallowing  a  challenge  taken  to  the  panel  of  jurors.  4-5.  In 
allowing  the  prosecution  to  exercise  itis  peremptory  challenges 
promiscuously,  and  in  impaneling  the  jury.  6.  In  sustaining 
objection  to  questions  propounded  to  ]urors.  7.  In  refusing 
to  permit  some  of  the  witnesses  to  give  opinions  of  the  men- 
tal condition  of  the  defendant  at  the  time  of  conversations 
had  after  the  homicide.  8.  That  the  verdict  is  not  sustained 
by  the  evidence,  and  9,  that  the  Court  erred  in  its  instruc- 
tions to  the  jury  upon  the  subjects  of  manslaughter  and 
insanity. 

1.  The  indictment  charged  that  the  'defendant  did  on  a 
certain  day,  unlawfully,  feloniously  and  with  malice  afore- 
thought, make  .an  assault  upon  the  person  of  one  George 
Hamilton,  and  him,  the  said  George  Hamilton,  did  then  and 
there  unlawfully,  feloniously  and  with  malice  aforethought, 
kiU  and  murder.  This,  defendant  contends,  charges  two 
distinct  crimes — the  crime  of  assault  and  of  murder.  But 
the  objection  is  untenable,  because  the  statement  is  but  an 
enumeration  of  the  acts  which  constitute  the  transaction  in 
which  the  crime  of  murder  is  charged  to  have  been  com- 
mitted, and  it  fully  complies  with  subdivision  six  of  Section 
959,  Penal  Code.  The  demurrer  was,  therefore,  properly 
overruled.  (  The  People  vs.  Ak  Ovm,  39  Cal.  604;  The  Pe(yple 
▼8.  Weaver,  47  Id.  106.) 

2.  The  affidavit  on  which  the  motion  for  a  continuance  was 
made  was  insufficient,  and  the  motion  was  properly  denied.  * 

8.  The  challenge  to  the  original  panel  of  jurors  having 
been  denied  by  the  District  Attorney,  the  defendant  offered 
no  evidence  to  prove  the  facts  upon  which  the  challenge  was 
made,  and  the  challenge  was  properly  disallowed. 
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4-5.  When  there  had  been  impaneled  twelve  men  compe- 
tent to  act  as  jurors  in  the  case,  the  Oourt  required  the 
})rosecution  to  first  exercise  its  right  of  peremptoiy  chal- 
enge  to  any  one  of  the  jurors,  to  be  followed  b^  the  defend- 
ant, and  so  on  alternately,  so  long  as  either  desired  to  exer- 
cise the  right,  until  the  right  was  exhausted;  and  if  both 
declined  to  exercise  their  right  to  any  jurors  remaining  in 
the  box,  such  jurors  were  to  be  sworn,  whether  the  panel  was 
complete  or  not.  Pursuant  to  this  process,  seven  of  the 
jurors  were  challenged  peremptorily — two  by  the  prosecu- 
tion and  five  by  the  defendant — and,  as  both  declined  to 
challenge  further,  the  five  remaining  jurors  were  sworn 
against  the  objections  of  the  defendant.  Seven  others  of 
the  jurors  in  'attendance  were  then,  after  examination  touch- 
ing their  qualifications  as  jurors,  found  to  be  competent;  but 
as  to  them  the  defendant  moved  the  Court  to  compel  the 
prosecution  to  exercise  three  peremptory  challenges  at  once, 
before  calling  upon  the  defendant  to  interpose  a  peremptory 
challenge  to  any  of  them.     This  the  Court  refused,  but  re- 

Siiired  the  parties  to  alternate  in  their  challengeSj  as  it  had 
ready  directed. 

The  mode  adopted  by  the  Court  for  the  exercise  of  the 
right  of  peremptory  challenges  by  the  parties  accords  with 
the  rule  of  the  Code  (Sections  1086,  1088,  Penal  Code; 
ScToggin's  Case,  37  Cal.  676),  and  there  was  no  error  in  swear- 
ing the  jurors  whom  both  parties  had  an  opportunity  to  chal- 
lenge and  declined.  When  parties  refuse  to  peremptorily 
challenge  a  competent  juror,  they  are  held  to  have  accepted 
him,  and,  being  accepted,  he  may  be  immediately  sworn. 
It  is  not  necessary  to  delay  swearing  him  as  a  juror  to  tiy 
the  case  until  the  panel  is  complete.  (People  vs.  Beunolds, 
16  Cal.  128.) 

6.  While  impaneling  the  jury,  counsel  for  defendant 
asked  one  of  the. jurors  this  question: -''From  the  opinion 
that  you  have  formed  in  the  case,  and  which  you  say  is  a 
qualmed  ojpinion,  do  you  believe  the  defendant  to  be  guilty* 
or  do  you  believe  her  to  be  innocent  ?"  And  of  another,  the 
following:  "Does  your  opinion  go  to  the  question  of  her 

giilt,  or  does  it  go  to  the  question  of  her  innocence  ?"   The 
ourt  sustained  objections  to  both  questions,  and  refused  to 
allow  them  to  be  asked. 

In  a  criminal  case  the  minds  of  the  jurors  must  be  free 
from  actual  or  implied  bias  in  reference  to  the  case  or  to 
either  of  the  parties.  If  there  exists  in  the  mind  of  an  in- 
dividual juror  such  a  bias,  in  fact,  as  will  hinder  him  from 
acting  with  entire  impartiality  and  without  prejudice  to  the 
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substantial  rights  of  the  parties,  or  if  there  exists  any  of  the 
causes  which,  in  judgment  of  law,  disqualifies  him,  he  is 
incompetent  to  serve  at  all,  and  must  be  excluded  from  the 
jury  box.  But  bias,  actual  or  implied,  is  a  question  present- 
able to  the  Court  upon  the  examination  of  the  juror  as  to  his 
competency  to  serve  in  the  case.  If,  in  the  course  of  the 
examination,  a  challenge  for  cause  is  interposed,  and  it  is 
excepted  to  or  denied,  an  issue  is  made,  of  law  or  of  fact, 
which,  in  either  case,  must  be  tried  and  determined  by  the 
Court.  On  the  trial  of  the  issue,  the  juror  himself  or  any 
other  person  may  be  examined  as  a  witness;  and  the  prose- 
cution and  the  defendant  are  entitled  to  ask  any  questions 
which  are  pertinent  to  the  issue  and  to  give  in  evidence 
whatever  may  tend  to  prove  the  existence  of  any  of  the 
causes  which  disqualify  the  juror  in  law,  or  of  any  of  the 
facts  which  render  him  incompetent  as  a  juror.  It  is  the 
right  of  both  parties  to  have  the  issue  tried  in  the  same 
manner  and  suoject  to  the  same  rules  as  to  the  admission  or 
exclusion  of  evidence  as  on  the  trial  of  any  other  issue  of 
fact.  The  sole  purpose  and  object  of  the  issue  is  the  ascer- 
tainment of  facte  for  the  determination  of  the  challenge  for 
cause;  and  anv  evidence  tending  to  establish  the  facts  upon 
which  the  challenge  may  be  predicated,  is  relevant. 

But  the  questions  propounded  were  not  asked  for  the  pur- 
pose of  eliciting  any  of  the  facts  enumerated  in  Sections 
1072,  1073,  1074  and  1076  of  the  Penal  Code,  as  grounds 
for  a  general  or  particular  challenge  for  cause.  The  ques- 
tions were,  therefore,  irrelevant  to  the  issue  before  the  Court. 
They  called  for  the  opinions  of  jurors,  who,  as  the  examina^ 
tion  showed,  had  neither  formed  nor  expressed  opinions 
which  disqualified  them  from  serving  as  jurors.  They  were 
asked  what  their  opinions  were,  when  the  only  question  was, 
whether  they  had  formed  or  expressed  an  opinion  at  all 
which  rendered  them  incompetent.  If  they  had  not,  they 
were  competent  jurors,  unless  challenged  peremptorily. 

The  cases  of  Watson  vs.  Whitney,  23  Cal.  376;  The  People 
vs.  Car  Soy,  6  Pac.  C.  L.  J.  880,  and  The  People  vs.  Bin  2t?i, 
Id.  866,  are  not  analogous.  In  the  first  case  the  questions 
propounded  to  the  jurors  were  as  follows : 

"1st.  Have  you  heard  much    conversation    among   the 

Eople  in  regard  to  the  rights  of  the  parties  on  the  buscol 
mcho,  and  if  so,  have  you  formed  or  expressed  an 
opinion  in  regard  to  those  ^'ights  ?  2d.  Have  you  any  bias 
or  prejudice  against  that  class  of  citizens  on  the  Suscol 
^  Banch  commonJy  called  squatters,  of  which  class  the  defend- 
ant is  one  ?  3d.  Have  you  ever  sat  on  any  of  these  Suscol 
cases,  similar  to  this,  as  a  trial  juror  ?" 
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In  the  second  the  jurors  were  asked:  ''  1st.  Other  things 
being  equal,  would  you  take  the  word  of  a  Chinaman  as  soon 
as  you  would  that  of  a  white  man  ?  2d.  If  the  defendant,  a 
Chinaman,  should  be  sworn  as  a  witness  in  his  own  behalf, 
would  you  give  his  testimony  the  same  credit  that  you  would 
give  to  the  story  told  by  a  white  person,  under  the  same 
circumstances  ?  " 

The  third  case  was  decided  upon  the  authority  of  tiie 
second.  Every  one  of  the  questions  in  those  cases  were 
proper,  because  each  was  asked  in  exercising  the  right  of 
selecting  a  jury  for  the  evident  purpose  of  ascertainins 
whether  the  minds  of  the  individual  jurors  were  unaffected 
by  any  previous  judgment,  opinion,  or  bias,  either  in  regard 
to  the  parties  or  the  subject-matter  of  controversy.  Answers 
to  such  questions  would  place  the  parties  in  a  position  to 
intelligently  determine  whether  a  juror  was  challengeable  or 
not  for  cause,  and  enable  the  Court  to  decide  whether  the 
mind  of  the  juror  was  free  from  bias  or  prejudice,  or  enter- 
tained a  disqualifying  opinion  which  had  oeen  formed  or  ex- 
pressed. If  the  answers  showed  bias  or  prejudice  in  the 
juror,  or  the  existence  of  an  unqualified  opinion,  formed  or 
expressed,  the  juror  was  challengeable  for  cause.  _  The  ques- 
tions were,  therefore,  improperly  rejected.  But  in  none  of 
the  cases  referred  to  was  the  question  asked:  What  was 
the  opinion  which  had  been  formed  or  expressed? 

It  IS,  however,  urged  that  the  questions  in  this  case  were 
proper,  to  enable  the  defendant  to  exercise  her  right  of  per- 
emptory challenge.     For  that  purpose  no  questions  were 
necessary  at  all,  because  a  peremptory  challenge  is  an  objec- 
tion to  a  juror,  for  which  no  reason  need  be  given.    When 
interposed  no  exception  is  allowed  to  it,  no  answer  made. 
It  involves  no  issue  to  be  tried,  and  requires  no  judgment  to 
be  rendered.    The  juror  must  stand  aside  at  the  expression 
of  the  will  of  the  challenger.     For  the  purpose  of  exercising 
the  right,  as  regulated  by  law,  he  is  allowed  full  opportunity. 
It  may  be  exercised  upon  suspicions  aroused  by  facts  elicited 
upon  the  examination  of  jurors  or  witnesses  on  the  trial  of  a 
challenge  for  cause,  or  by  anything  which  transpires  in  the 
case,  or  which  may  be  suspected  by  the  challenger.    And 
that  he  may  be  prepared  to  exercise  the  right,  the  law  re- 
quires that  he  shall  be  furnished  with  a  list  of  all  the  jurors 
who  may  be  called  on  his  trial.     By  this  means  he  has  time 
and  opportunity  of  inquiring  intc^  the  character  of  each  juror 
before  his  trial,  by  which  ne  can  obtain  information,  and 
judge  of  their  understanding,  their  integrity,  their  virtue 
and  temper,  their  fitness  as  jurors,  and  select  accordingly. 


I 
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For  {he  pnrpose  of  rejecting  a  competent  juror,  the  questions 
were,  therefore,  unnecessary  and  improper;  unnecessary, 
for  the  reasons  which  we  have  already  assigned,  and  improper, 
because  answers  to  the  questions  either  way  mi^ht  impress 
the  minds  of  the  jurors  already  sworn  prejudicially  to  the 
defendant  himself,  or  to  the  rair  and  impartial  trial  of  the 
case.  ''The  statute,'' says  Chief  Justice  Murray  in  Ihe 
People  YS.  Williams,  6  Cal.  207,  "having  declared  that  the 
expression  of  an  unqualified  opinion  shall  be  ^ound  of 
challenge,  it  is  not  important  on  which  side  the  opinion  was 
expressed,  and  it  would  be  exceedingly  improper  for  a 
Court  to  permit  the  jurors  to  be  asked  tne  question." 

7.  There  was  no  error  in  the  refusal  to  permit  non-expert 
witnesses  to  give  their  opinions  upon  the  question  of  the 
prisoner's  insanity  at  the  time  of  conversations  had  with  her 
after  the  homicide.  A  witness  is  allowed  to  testify  only  of 
those  facts  of  which  he  has  knowledge.  (Sec.  1845,  C.  C.  P.) 
His  opinion  is  not  admissible  in  any  case,  except  on  a  ques- 
tion of  identic  of  person  or  of  handwriting,  of  science,  art, 
or  trade,  or  of  mentcJ  sanity;  and  before  ne  is  entitled  to 
give  an  opinion  on  any  one  of  tiiose  exceptional  subjects,  it 
must  be  shown  to  the  Court  that  he  is  qualified  to  give  an 
opinion.  In  other  words,  it  must  be  proved  that  he  has  knowl- 
edg^e  of  the  person  or  handwriting  before  the  Court,  or  that 
he  is  skillea  in  the  particular  science,  art,  or  trade  in  ques- 
tion, or  that  he  is  an  attesting  witness  by  writing  signed  by 
a  person,  or  an  intimate  acquaintance  of  the  person  whose 
sanity  is  the  subject  of  consideration.  (Sec.  1870,  subs. 
8,  9,  10,  C.  C.  JP.)  Intimate  acquaintance  or  friends 
who  have  had  constant  intercourse  with  a  i)erson,  and 
enjoyed  opportunities  to  observe  him  and  attain  a  knowl- 
edge of  nis  personality,  mav  give  their  opinions  as  to 
his  mental  condition  and  tneir  reasons  for  their  opin- 
ions. But  in  the  case  in  hand  there  was  no  initiatory 
proof  that  such  a  relation  existed  between  the  witnesses  and 
the  defendant  as  entitled  them  to  answer  the  questions  pro- 
pounded. On  the  contrary,  the  record  shows  affirmatively 
that  such  a  relation  did  not  exist;  for  one  of  the  witnesses  saw 
the  defendant  and  conversed  with  her,  for  the  first  time,  at 
the  Statioi}*house  after  she  had  been  arrested;  and  the 
other  but  once,  soon  after  the  commission  of  the  homicide. 
Under  those  circumstances,  neither  of  the  witnesses  was 
qualified  to  give  his  opinion  on  the  question  of  the  defendant's 
insanity. 

8.  The  instruction  given  to  the  jury  on  the  subject  of  man- 
slaughter was  proper.  It  is  conceded  to  be  correct  in  the  ab- 
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Btract;  but  that  it  was  also  applicable  to  the  testimony  in  the 
case,  and  it  was  for  the  jury  to  decide  upon  all  the  evidence 
in  the  case  whether  the  homicide  amounted  to  murder  or 
manslaughter.  It  was,  therefore,  the  duty  of  the  Court  to 
instruct  them  as  to  the  offense  of  manslaughter. 

Nor  did  the  Court  err  in  charging  the  jury  on  the  subject 
of  insanity,  as  follows : 

''Where  insanity  is  relied  upon  as  a  defense,  the  burden 
of  proof  is  on  the  defendant;  and  that  the  proof  must  be  such 
in  amount  that  if  the  single  issue  of  the  sanity  or  insanity  of 
the  defendant  should  be  submitted  to  the  jury  in  a  civil  case 
they  must  find  that  he  was  insane.  That  the  insanity  most 
be  clearly  established  by  satisfactory  proof." 

Such  is  the  law  as  expounded  by.this  Court  in  The  People 
vs.  McDonneU  {4n  Cal.  134).  The  instruction  is  substan- 
tially the  same  as  was  approved  in  that  case.  Insanity, 
when  relied  upon  as  a  defense  in  a  criminal  case,  is  a  fact 
As  a  fact  it  must  be  proved  as  any  other  fact  in  the  case. 
•'  It  must,"  say  the  Court  in  People  vs.  Coffman  (24  Cal.  230), 
'' be  established  with  the  same  clearness  and  certainty  as 
any  other  fact  alleged  by  the  defendant  in  his  defense,  that 
is  to  say,  the  proof  must  be  such  in  amount  that  if  the  single 
issue  of  the  sanity  or  insanity  of  the  defendant  should  oe 
submitted  to  the  jury  in  a  civil  case  that  they  would  find  he 


was  insane." 


The  rule  thus  established  in  this  State  is  not  subject  to 
the  criticism  that  it  deprives  a  defendant  in  a  criminal  case 
of  the  benefit  of  a  reasonable  doubt;  for,  although  a  defend- 
ant is  required  to  prove  every  fact,  in  the  defense  upon  which 
he  relies,  by  satisfactory  evidence — evidence  which  ordi- 
narily produces  moral  certainty  or  conviction  in  an  unpreju- 
diced mind  (Sec.  1853,  C.  C.  F.),  yet  if  out  of  his  evidence 
together  with  the  evidence  of  the  prosecution — ^all  the  evi- 
dence on  both  sides — there  arises  a  reasonable  doubt  about 
it,  he  is  entitled  to  the  benefit  of  the  doubt.  But  it  will  be  ob- 
served, that  it  is  the  corpus  delicti — ^the  criminal  act — which 
must  be  proved  beyond  a  reasonable  doubt  (Sec.  2061,  G. 
C.  P.),  and  not  a  fact  in  the  case  itself.  In  that  respect  the 
rights  of  the  defendant  were  properly  guarded  in  the^  trial  of 
the  case.  For  while  the  Court  told  the  jury  that  insanity 
was  a  fact  for  the  defendant  to  establish  by  satisfactory 
proof,  it,  at  the  same  time,  charged  them  that  the  burden  of 
proof  to  make  out  the  guilt  of  the  defendant  was  on  the  pros- 
ecution. ''  That  the  defendant  must  be  presumed  innocent 
until  her  guilt  is  established  by  proof;  and  that  she  is  enti- 
tled to  the  benefit  of  all  reasonable  doubts,  and  cannot  be 
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convioted  of  any  degree  of  crime,  unless  the  jnry  are  con- 
Yinced  by  the  evidence  in  the  case,  beyond  all  reasonable 
doubt  that  she  is  guilty." 

We  see  no  error  in  the  record  affecting  the  substantial 
ri^ts  of  the  defendant. 

Judgment  and  order  affirmed. 

We  concur:  Boss,  J.;  Myrick,  J.;  Morrison,  C.  J. 

CONOUBBING    OPINION. 

I  concur  in  the  judgment.  I  concur  that  the  Court  below 
did  not  err  in  overruling  the  objections  to  the  questions  put 
to  the  jurors,  on  the  authority  of  People  vs.  Wiuiams,  6  Oal. 
207.  1  concur  that  the  charge  with  respect  to  insanity  was 
not  erroneous,  on  the  authority  of  People  vs  McDonnell^  47 
Oal.  134.  McKiNSTBY,  J. 

DISSENTING  OPINION. 

I  dissent.  The  following  propositions  are  well  settled  in 
this  State :  First — Whenever  insanity  is  pleaded  as  a  defense 
in  a  criminal  action,  the  burden  of  proving  it  is  upon  the 
party  pleading  it.  Second — ^It  may  be  proved  by  a  prepond- 
erance of  testimony.  Third — In  order  to  constitute  a  de- 
fense it  need  not  be  proved  beyond  a  reasonable  doubt. 
(People  vs.  Myers,  20  Cal.  518;  People  vs.  Co f  man,  24  Id.  230; 
People  YB.  Wusoriy  49  Id.  13.)  And  this  Court  now  holds 
that  in  order  to  constitute  a  defense,  insanity  must  be  dearly 
establisJied  by  satisfactory  proof.  Is  not  that  the  equivalent  of 
saying  that  it  must  be  proved  beyond  a  reasonsu)le  doubt  ? 
If  so,  it  conflicts  with  all  prior  cases  in  this  State,  as  well  as 
with  those  in  all  the  other  States,  with  the  single  exception 
of  New  Jersey.  If  a  fact  can  be  reasonably  doubted,  after  it 
has  been  '^clearlj^  established  by  satisfactory  proof,"  the 
rule  adopted  in  this  case  is  not  inconsistent  with  that  laid 
down  in  the  earlier  cases.  But  it  does  seem  to  me  that 
a  fact  clearly  established  by  satisfactory  proof,  is  proved 
beyond  a  reasonable  doubt;  and  the  law  of  this  State  has  not 
heretofore  required  that  insanit7  should  be  so  proved. 

If  a  Court  should  charge  a  jury  that  a  fact  clearly  estab- 
fished  by  satisfactory  proof  is  a  fact,  proved  beyond  a  rea- 
sonable doubt,  I  do  not  think  an  exception  to  it  could  be 
maintained. 

In  almost  every  criminal  case  the  Court  charges  the  jury 
that  they  should  not  find  the  prisoner  guilty  unless  his  guilt 
is  proved  beyond  a  reasonable  doubt.  If  a  Court  should 
ada  to  that  these  words — ''even  though  his  guilt  is  clearly 
established  by  satisfactory  proof,"  would  not  that  be  error? 
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And  yet,  if  a  fact  clearly  established  by  satisfactory  proof, 
is  not  proTed  beyond  a  reasonable  doobt,  such  an  instrac- 
tion  would  be  entirely  proper.  A  prisoner  might  properly 
request  the  Court  to  give  it,  and  if  the  Court  refused,  it 
would  be  error. 

If  it  would  be  error  to  charge  a  jury  that  in  order  to  con- 
stitute a  defense  in  a  criminal  action,  insanity  must  be  proved 
beyond  a  reasonable  doubt,  I  cannot  see  why  it  should  not 
be  error  to  charge  them  that  in  order  to  constitute  a  defense 
in  such  an  action  the  insanity  must  be  clearly  established 
by  satisfactory  proof.  I  do  not  think  that  it  would  require 
a  greater  preponderance  of  evidence  to  prove  a  fact  beyond 
a  reasonable  doubt  than  it  would  to  clearly  establish  it. 

I  therefore  think  that  the  judgment  in  this  case  should  be 
reversed.  Shabpstein,  J. 

I  concur  in  the  views  of  Justice  Sharpstein,  and  think  the 
judgment  should  be  reversed.  Thornton,  J. 


Depabtment  No.  2. 


[Filed  June  6,  1882.] 
No.  8322. 

JOHNSON,  Pbtehoneb, 

vs. 

SUPEEIOR  COURT,  Ebspondent. 

Bsvxsw.  The  oane  presented  an  appeal  from  a  Justice's  Court  to  the 
Superior  Court  in  an  action  for  9129.75  for  brick  and  water  fomisbed 
petitioner.  In  the  latter  Court  a  substitution  of  administrator  of  dfr 
ceased  plaintiff's  estate  was  made.  The  grounds  upon  which  the 
writ  was  prayed  and  granted,  were  that  in  the  action  of  Samuel  0. 
Harding  against  the  petitioner,  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action;  and  that  a  judgment  was  rendered 
in  favor  of  one  Newman,  who  was  not  a  party  to  the  action.  Beld,  neither 
ground  is  tenable.  The  complaint  states  facts  sufficient  to  give  ^ 
Court  jurisdiction;  and  the  record  shows  that  on  motion  of  plaintiil'e 
attorney  and  suggestion  of  the  death  of  HardiDg,  the  original  plaintifl^ 
said  Newman,  administrator  of  Harding's  estate,  was  duly  substitoted 
as  plaintiff  in  the  action. 

Flint  d  StoTie,  for  petitioner. 
Beynolds,  for  respondent. 

By  the  Court  : 

The  grounds  upon  which  the  writ  of  review  was  prayed 
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and  granted,  were,  that  in  the  action  of  Samuel  C.  Harding 
against  the  petitioner,  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action;  and  that  a  judgment 
was  rendered  in  favor  of  one  Newman,  who  was  not  a  party 
to  the  action.  Neither  ground  is  tenable.  The  complaint 
states  facts  sufficient  to  give  the  Court  jurisdiction,  and  the 
record  shows  that  on  motion  of  plaintiff's  attorney  and 
BOjB^gestion  of  tiie  death  of  Harding,  the  original  plaintiff, 
said  Newman,  administrator  of  Harding's  estate,  was  duly 
substituted  as  plaintiff  in  the  action. 
Judgment  affirmed. 

DSPABTHENT  No.  2. 


[Filed  May  30,  1882.] 

No.  7000. 

ANNIE  DALEY  et  al.,  Besponbents, 

vs. 
CUNNINGHAM  et  al.,  Apfellaiits. 

MmoDrosB — Hobtgaok — Oomtbact — Lim — Bond.  From  the  complaint  it 
appeared  that  plaintiff  Daley  and  her  husband  owned  a  lot,  and  they  » 
eontraoted  with  defendant  Onnningham  to  erect  thereon  frame  bnild- 
inga.  Before  making  thia  contract  they  had  negotiated  a  loan  from 
the  SaTinge  and  Loan  Society,  the  other  plaintiff,  aecnred  by  mortgage 
npon  the  lot.  The  condition  of  the  loan  was  that  the  money  loaned 
was  to  be  paid  ont  by  the  society  as  required  for  the  construction  of 
the  buildings,  and  it  was  disbursed  by  the  society  as  the  work  pro- 
greaaed.  The  bond  of  Cunningham  and  the  other  defendants, 
sureties,  executed  to  the  society  for  the  benefit  of  the  plaintiffs,  was 
conditioned  that  he  (Cunningham)  should  complete  the  buildings  and 
8aT«  harmless  and  fully  indemnify  both  the  plaintiffs,  Daley  and  the 
society,  of  and  from  all  liens,  etc.,  arising  or  growing  out  of  the 
fumi^iing  of  materials  and  labor  for  the  buildings.  To  enforce  the 
condition  the  action  was  brought  by  the  Daleys  and  the  society. 
Held,  there  was  no  misjoinder  of  parties  plaintiff. 

Appeal  from  Nineteenth  District  Court,  San  Francisco. 

J.  E.  McElrath,  for  appellants. 
Cawles  <k  Drouni,  for  respondents. 

By  the  Court: 

We  do  not  think  there  was  any  misjoinder  of  parties 
plaintiff  in  this  cause  (C.  C.  P.  382),  and  are  of  the  opinion 
that  ttie  demurrer  on  that  ground  was  properly  overruled. 

We  find  no  error  in  the  record,  and  the  judgment  and 
order  are  affirmed. 


I 

[ 
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Abstracts  of  Recent  Decisions. 


Public  Officebs — Personal  Liabujtt.  Public  officers,  who 
are  invested  with  discretionary  powers  in  the  performance  of 
ministerial  duties  cannot  be  held  to  a  personal  liability  for  acta 
not  maliciously  done.  Beed  ts.  Conway,  20  Mo.  22. — Edwardu 
YS.  Fergu8ony  Sup.  Court  Mo.,  25  Albany  L.  J.  358. 


Sale  of  Personal  Property — Implied  Warranty  of  Ttelb.  A 
vendee  of  personal  property,  who,  after  purchasing,  discovers 
that  his  vendor  had  no  title,  may  upon  being  threatened  with 
suit  by  the  true  owner  pay  him  the  price,  at  least  if  the  vendor 
be  insolvent;  and  such  payment  will  be  a  complete  defense  to 
an  action  by  the  vendor.  The  vendee  however  by  such  a  course 
takes  upon  himself  the  omn  of  showing  that  his  payee  was  the 
true  owner.  Citing  Mitchell  vs.  McMullen,  59  Mo.  252;  Harvey 
vs.  Morris,  63  Id.  475;  Wheeler  vs.  Standley,  50  Id.  509;  Connois 

^  vs.  Eddy,  25  Id.  72;  Smith  vs.  Busby,  15  Id.  543;  Morgan  vs. 

*  K.  R.  Co.,  63  Id.  129;  Sweetman  vs.  Prince,  26  N.  Y.  232;  Bell's 
Contract  of  Sales,  94,  95;  Burt  vs.  Dewey,  40  N.  T.  283; 
McGiffin  vs.  Baird,  62  Id.  329, 331;  Bordewell  vs.  Colie,  1  Lans, 
141;  Dickenson  vs.  Maul,  4  B.  &  Ad.  638;  Allen  vs.  Hopkins, 
13  M.  &  W.  93;  King  vs.  Richards,  6  Whart.  418,  427;  Hayden 
vs.  Davis,  a  Cal.  573;  Frazier  vs.  The  Erie  Bank,  8  Watts  k 
Serg.  18,  20;  Arnold  vs.  Macungie  Bank,  71  Penn.  St.  287,  and 
distinguishing  Yibbard  vs.  Johnson,  19  Johns.  78;  Morrison  vs. 
Edgar,  16  Mo.  411;  Delaware  Bank  vs.  Jarvis,  20  N.  Y.  230; 
Lund  vs.  Seaman's  Bank,  37  Barb.  132.  Maiheny  vs.  Mason, 
Sup,  Court  Mo.,  25  Albany  L.  J.  358. 


New  Law  Fablications. 


Mobbibon's  Tbansgbift  of  the  Decisions  of  the  Supbeme  Coubt  or 

THE  United  States,  Vol.  4,  No.  2. 
Amebioan  and  English  Bailboad  Cases,  Vol.  3,  Part  3. 


mtw  €mt  ^m  MmmA 


Vol.  IX.  June  17,  1882.  No.  17. 

Current  Topics. 

CONDITIONAL  SALES. 

A  large  amount  of  personal  property  is  sold  eyeiy  day  upon 
what  are  called  "  Conditional  Sales."  Pianos,  sewing-machines, 
safes  and  machinery  are,  to  a  great  extent,  sold  in  this  way.  As 
a  role,  no  bill  of  sale  passes,  but  instead,  the  purchaser  signs  a 
contract  wherein  he  agrees  to  purchase  certain  property,  to  pay 
on  a  day  named  an  agreed  price,  and  that  no  title  shall  pass  to 
Um  unta  aU  payments  have  been  made  as  therein  agreed. 

If  the  purchaser  attempts  to  hold  the  property,  or  to  dispose 
of  it,  after  default  in  payment,  there  is  no  question  as  to  the 
light  of  the  owner  to  retake  his  property  wherever  found,  though 
in  the  hands  of  innocent  third  parties.  (Hermann  on  the  Law  of 
Mort.  of  Real  Estate,  395,  24  Alb.  L.  J.  226,  264,  280,  363;  25 
Id.  83,  373,  417,  424;  13  N.  Y.  Weekly  Dig.  350;  13  Rep. 
549;  Wells  on  Replevin,  341,  343;  Lewis  vs.  McCabe,  21  Ameri- 
can li.  Reg.  217;  Kohler  vs.  Hayes,  41  Cal.  455;  Hegler  vs.  Eddy^ 
53  Oal,  598;  March  vs.  McKoy,  66  Cal.  85.) 

In  this  latter  case  the  Court  said :  ''This  is  not  a  sale,  but 
only  a  contract  for  the  sale  of  the  property,  and  the  legal  title 
to  the  property  is  not  thereby  transferred  or  changed."  A  more 
serious  question  arises  when  the  property  sold  becomes  attached 
by  the  purchaser,  more  or  less  permanently,  to  his  own  realty. 
Does  it  become  a  part  of  the  realty  so  as  to  pass  to  innocent 
purchasers  for  value  ?  In  March  vs.  McKoy,  the  Court  mentioned 
this  point  without  deciding  it.  The  property  (certain  machin- 
ery) had  been  very  securely  affixed  to  the  realty,  but  not  to 
realty  belonging  to  the  purchaser,  and  then  sold  under  a  judg- 
ment foreclosing  a  mechanic's  lien  upon  the  mill  to  which  it  was 
attached.  The  Court  held  that  it  remained  personalty,  *'  what- 
ever might  be  the  law  applicable  to  the  facts,  in  case  Woods 
(the  purchaser)  had  attached  the  machinery  to  his  own  land,  and 
then  sold  the  land  and  machinery  attached  to  an  innocent  party.'* 
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In  Heniy  yb.  Dickerdqf,  6  Pac.  0.  L.  J.  965,  the  same  Ooiirt 
again  mentioned  this  point  without  deciding  it.  Certain  ma- 
ohineiy  had  been,  as  above,  sold  or  leased  to  one  Lampson,  who 
attached  and  affixed  it  to  a  mill  in  such  a  way  as  to  make  it  a 
permanent  part  thereof.  Lampson  had  previously  leased  the 
mill  and  mine  from  the  defendants,  under  an  agreement  provid- 
ing that  '*  any  and  all  machinery  and  tools  put  upon  or  used  in 
the  mill  or  mine  should,  in  the  event  Lampson  failed  to  pur- 
chase, become  the  property  of  the  defendants."  Lampson 
failed  to  pay  for  the  machinery  and  also  failed  to  purchase  the . 
mill  and  mine,  and  the  Court  held  that  the  machinery  remained 
personalty  as  between  the  plaintiff  and  Lampson,  and  that  the 
defendants  stood  in  Lampson 's  shoes,  but  say:  ''  How  this  would 
be  if  the  defendants  occupied  the  position  of  bona  Jide  pur- 
chasers, without  notice,  of  the  real  estate  to  which  the  chattels 
were  attached,  need  not  be  determined,  for  they  are  not  in  Uuit 
position."  This  decision  is  based  upon  the  theory  that  the 
irderUion  of  the  parties  as  to  whether  the  chattels  annexed  to 
real  estate  shall  remain,  personalty  controls. 

The  question  of  intention  must  become  the  controlling  one. 
The  distinguishing  elements  which  determine  the  character  of 
property,  whether  it  retains  its  status  as  personal,  or  is  so  an- 
nexed to  the  land  as  to  become  a  portion  of  it,  are  the  irUetUion 
and  relation  of  the  parties,  (he  encouragement  of  trade,  and  (he 
well  established  rights  of  a  conditional  vendor.  (Hermann  on  the 
Law  of  Mort.  of  Beal  Estate,  376,  390;  FraU  vs.  Whittier,  8  Pac. 
C.  L.  J.  149.) 

In  Cross  vs.  Marston,  17  Vt.  633,  the  Supreme  Court  of  Ve^ 
mont  held,  where  A  borrowed  of  B  a  set  of  drawers  and  annexed 
them  to  A's  store  in  such  a  way  that;  had  A  owned  them,  his 
grantee  of  the'  store  would  hold  them,  that  as  between  B  and 
A's  grantee,  the  drawers  remained  personally.  This  is  a  direct 
decision  upon  the  point  left  undecided  by  the  California  Court 

To  the  same  effect  see  Ford  vs.  Cobb,  20  N.  Y.  344;  Hermann 
on  the  Law  of  Mort.  of  Eeal  Estate,  389,  391,  394,  399;  Tift  ts. 
EorUm,  53  N.  Y.  377;  Globe  Marble  Mills  Co.  vs.  Quinn,  19  Alb. 
L.  J.  260;  Blanche  vs.  Rogers,  26  N.  J.  Bq.  563;  Godard  n. 
Gould,  14  Barb.  662;  Patterson  vs.  Deleware  Go.  70  Pa.  St  384. 

The  conclusion  to  which  one  is  driven  by  these  authorities 
may  be  stated  as  follows:  '*  Wherever  it  is  established  that  the 
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party  owning  the  realty  agreed  with  the  owner  of  a  chattel  that 
the  chattel  should  remain  personalty,  though  affixed  to  the 
realty,  this  agreement  will  be  sustained  between  the  parties  and 
those  purchasing  the  realty." 


INSANITY. 

A  pamphlet  containing  two  essays  on  ''Mental  Unsoundness 
and  Testamentary  Power,"  byT.  T.  Alexander,  of  the  LouisyiUe 
bar,  contains  some  valuable  matter  bearing  on  those  questions. 

While  the  author  does  not  deny  the  existence  of  moral  insanity 
as  contradistinguished  from  inteUectiial  insanity,  he  asserts  that, 
^*  ibe  law  does  not  recognize  moral  insanity  as  an  independent 
state ;  hence,  however  perverted  the  affections,  moral  feelings  or 
sentiments  may  be,  a  medical  jurist  must  always  look  for  some 
indications  of  disturbed  reason ;  medically  speaking,  there  are, 
according  to  Dr.  Prichard,  two  forms  of  insanity,  viz:  moral 
and  intellectual ;  but  in  law,  there  is  only  one,  that  which  affects 
the  mind." 

Therefore,  moral  insanity  cannot  exist  as  a  separate  state; 
but  is  merely  an  element  to  establish  mental  disorder.  ''  De- 
pravity is  not  moral  insanity,  as  is  sometimes  asserted;  notably 
in  the  Guiteau  case.  The  employment  of  expert  medical  testi- 
mony is  not  proper,  in  cases  of  alleged  moral  insanity,  to  deter- 
mine the  fact,  unless  that  there  is  an  indication  of  perversion  of  the 
intellect.    Anyone  of  plain  common  sense  is  as  well  qualified  as 

a  medical  expert  to  determine  the  question  of  criminal  responsi- 
bility. "  Until  men  can  produce  a  clear  and  well  defined  dis- 
tinction between  moral  depravity  and  moral  insanity,  such  a  doc- 
trine, employed  as  it  has  been,  for  the  exculpation  of  persons 
changed  with  crime,  should  be  rejected  as  inadmissible  ;  a  sug- 
gestion to  be  weighed  by  nisi  pnus  judges  in  our  own  State. 

The  essays  are  mainly  directed  to  an  analysis  of  tihe  promi- 
nent cases  on  Wills  ;  and  the  most  liberal  modem  standard  of 
testamentary  capacity  is  adopted;  and  Stewart's  Exr's  vs.  Ligpenr 
ardy  26  Wend.  255  is  taken  as  establishing  that  standard. 

In  treating  of  imbecility  the  author  says:  *' Imbeciles,  unlike 
idiots,  are  daily  seen  in  places  of  public  resort,  comporting 
themselves  with  decorum,  mviting  remark  by  no  peculiarity  of 
appearance  or  demeanor,  and  passing  among  the  multitude  with- 
out recognition."  This  will  not  be  denied  by  a  misanthrope. 
It  recalls  to  mind  Dr.  Gkky's  remark  on  what  he  calls  the  "  Insane 
Neurosis,"  that  excessive  punning  is  indicative  of  mental  dis- 
turbance. 
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Supreme  Court  of  Galifomia. 


In  Bank. 


[Filed  May  29,  1882.] 

No.  7005. 

MOORE,  Appellant,  ts.  MOOKE,  Bespondent. 

Familt  AiiiiOWANOB — Adminibtbjltion — Eduoatiom  of  CHZLDasK— -Aom, 
The  Probate  Court  ordered  a  family  allowance.  A  portion  of  it  the 
administrator  expended,  with  the  oonsent  of  the  widow,  for  the  tnitioii, 
board,  clothing  and  neoeesary  expenses  of  certain  of  her  childxoi, 
and  the  balance  he  paid  over  to  her.  MM,  as  the  widow  undertook 
to  maintain  and  educate  the  children  out  of  the  family  allowanoei  pay- 
ment by  the  administrator,  for  that  purpose,  at  her  request,  oat  of 
the  family  allowance,  was  equivalent  to  a  payment  to  her,  she  ooiuti- 
tuting  him  her  aeent  for  that  purpose. 

Id. — An  administrator  nas  no  authority  to  apply  funds  in  his  hands  appio- 
priated  as  a  family  allowance  for  the  support  of  the  family  of  the  de- 
ceased to  the  payment  or  satisfaction  of  his  personal  obligations  to 
the  widow. 

Id. — Oonsent — Misapplioation  of  Family  Allowanob — Childben.  The 
consent  of  the  widow  to  such  an  application  of  the  funds  for  the  sop- 
port  of  the  family  would  not  make  it  valid  ;  for  the  allowance  is  ss 
much  for  the  advantage  of  the  children  of  the  deceased  as  for  the 
widow,  and  it  cannot  be  affected  by  any  agreement  or  understanding 
between  the  widow  and  the  administrator  which  would  have  the  effed 
to  deprive  the  children  of  it,  or  to  divert  it  to  any  other  use  than  that 
spiecified  in  the  law. 

Appeal  from  Probate  Court,  Santa  Gmz  County. 

McCann  dt  Younger,  for  appellant. 
John  C.  Sail,  for  respondent. 

MoKeEi  J.,  delivered  the  opinion  of  the  Court: 

W.  H.  Moore  died  at  the  county  of  Santa  Cruz,  in  this 
State,  on  October  30,  1871,' leaving  surviving  him  his  widow 
— ^tiie  appeUant  in  this  case — ^and  five  chudren.  The  re- 
spondent, having  been  appointed  administrator  of  the  estatei 
qualified  March  4,  1872.  According  to  the  inventoir  and 
appraisement  which  he  filed,  the  estate  amounted  in  vaine  to 
$51,703.  On  April  29,  1874,  the  widow  petitioned  the  Pro- 
bate Court  for  a  family  allowance.  On  the  hearing  of  the 
petition,  an  order  was  entered  to  the  effect  **  that  the  stun  of 
two  hundred  and  fifty  dollars  in  gold  coin  of  the  United 
States  of  America  be,  and  the  same  is  hereby  allowed  out  of 
the  said  estate  of  said  deceased  for  each  and  every  mondi 
since  the  death  of  the  said  deceased,  and  until  the  close  of 
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tl^e  administration  of  said  estate,  for  the  support  and  main- 
tenance of  the  said  family  of  the  said  deceased." 

On  the  28th  of  Julr,  1877,  the  widow,  complaining  that 
the  administrator  had  refused  to  comply  with  the  order  of 
the  Court,  except  in  part,  applied  for  an  order  to  compel 
the  administrator  to  pay  over  to  her  for  the  support  of  the 
family,  the  moneys  appropriated  for  that  purpose  which  re- 
mained unpaid. 

On  the  trial  of  the  issues  made  by  the  petition  and  answer, 
the  Probate  Court  found  that  the  family  allowance  to  the 
date  of  filing  the  petition  amounted  to  $17,650;  that  the  ad- 
ministrator had  paid  to  the  petitioner  personaUy,  under  the 
order  of  the  Court,  1125  per  month  up  to  the  month  ending 
June,  1877,  amounting  in  aUto  $8,710;  that  on  May  9,  1877, 
he  also  paid  to  her  the  sum  of  $6,000;  and  had  expended  for 
the  tuition,  board,  clothing  and  necessary  expenses  of  three 
of  the  children  who  were  sent  to  school,  13,097.18,  making 
in  aU  the  total  of  $17,807,  paid  and  expended.  Upon  this 
finding  judgment  was  entered  denying  the  application  of  the 
petitioner.  She  moved  for  a  new  mal,  which  was  denied, 
and  from  that  order  this  appeal  is  taken.  / 

The  expenditures  for  tiie  maintenance  and  education  of 
the  children,  and  the  payment  of  $126  per  month  personally 
to  the  widow,  were  the  result  of  an  understanding  and  ar- 
ranjgement  between  her  and  the  administrator  as  to  the  edu- 
cation and  maintenance  of  some  of  the  children  out  of  the 
family  allowance.  By  her  consent  one  of  the  children  of  the 
deceased  was  sent  to  school  during  a  portion  of  the  time, 
after  the  death  of  tiie  deceased.  Of  the  others,  two  were 
sent  to  school  about  a  year  before  the  filing  of  the  petition, 
remained  there  for  about  a  year,  but  afterward  did  not  return 
to  reside  with  the  petitioner,  and  the  other  two  were  under 
the  personal  care  and  control  of  the  petitioner.  Under  the 
arrangement  as  to  the  payment  of  the  family  allowance,  the 
widow  rcceiyed  and  accepted  from  the  administrator  the  $125 
per  montii  as  sufficient  for  tiie  needs  of  herself  and  the  two 
children  under  her  personal  supervision;  and  the  balance  of 
the  allowance,  with  her  approval  and  by  her  direction,  was 
expended  by  the  administrator  for  the  maintenance  and  edu- 
oation  of  the  three  children  who  attended  school. 
'  As  the  widow,  under  those  circumstances,  undertook  to 
educate  and  maintain  the  three  children  out  of  the  family 
allowance,  payment,  by  the  administrator,  for  that  purpose, 
at  her  request,  out  of  the  family  allowance,  was  equivalent 
to  a  payment  to  her.  In  directmg  or  authorizing  the  admin- 
istrator to  apply  any  portion  of  the  money,  as  it  became 
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pa^ble  tinder  the  order,  to  the  educational  expenses  of  the 
children,  she  constituted  him  her  agent  for  that  purpose; 
and  in  accounting  for  moneys  paid  under  the  order,  he  was 
entitled  to  such  expenditures  as  a  credit.  The  Court  below, 
therefore,  correctly  found  that  the  administrator  had  com- 
plied with  the  order  of  the  Court  to  the  amount  of  $11,807. 

But  the  finding  that  the  administrator  had  paid,  under  the 
order,  the  additional  sum  of  16,000,  on  the  9th  of  May, 
1877,  is  not  sustained  by  the  evidence.  There  is  no  conflict 
in  the  evidence  which  establishes  the  fact  that  these  16,000 
were  paid  by  Thomas  W.  Moore  on  the  9th  day  of  May, 
1877,  m  satisfaction  of  a  Jbond  which  had  been  executed  by 
Alexander  Moore,  Thomas  W.  Moore  and  John  N.  Beasel 
about  a  month  after  the  death  of  the  intestate,  and  about 
five  months  before  the  appointment  of  Thomas  W.  Moore  as 
administrator  of  the  estate.  That  bond  was  given  to  guaran- 
tee the  widow  of  the  deceased  in  the  payment  of  a  policy  of 
life  insurance  on  the  life  of  her  husband,  payable  in  the  sum  i 

of  15,000  to  her  in  the  event  of  his  death.  The  condition 
of  the  bond  was  as  follows:  ''That  said  bond  should  be  void 
if  the  insurance  company  should  pay  said  policy  of  five 
thousand  doUars  to  appeUant,  or  if  said  appellant  should  re- 
ceive from  Thomas  W.  Moore,  as  executor  of  the  last  will 
and  testament  of  said  deceased,  out  of  the  funds  of  the 
estate  of  said  deceased,  or  from  the  proper^  of  said  estate, 
within  fifteen  months  from  the  date  of  such  bond,  the  sun 
of  five  thousand  dollars,  with  interest  thereon  at  one  per 
cent,  per  month  from  January  1,  1872,  to  the  date  of  such 
payment." 

Satisfaction  of  the  bond  was  made  by  the  personal  check 
of  Thomas  W.  Moore  for  $4,600,  and  his  promissory  note 
for  11,600,  payable  to  the  widow  one  year  after  date.  Upon 
receipt  of  the  check  and  note  the  bond  was  surrendered  to 
Thomas  W.  Moore;  and  that  is  the  transaction  which  the 
Court  below  finds  constituted  pavment  to  the  widow  of  six 
tiiousand  dollars  upon  the  family  allowance,  because  she 
consented  to  receive  it  in  that  way. 

But  it  is  evident  that  the  two  tnings  are  separate  and  dis- 
tinct in  their  natures.  The  one  is  a  judgment  appropriating 
a  certain  monthly  sum  from  the  estate  of  an  intestate  for  the 
support  of  his  family.  The  other  is  a  personal  guaranty  for 
the  payment  of  a  policy  of  life  insurance,  by  tbe  company 
tiiat  issued  the  policy  or  by  the  estate  of  the  deceased.  The 
obligation  arising  from  the  order  is  ofBcial;  that  arising  from 
the  guaranty  personal.  In  his  ofBcial  capacity  the  re^>ond- 
ent  as  trustee  was  bound  to  obey  the  order  of  the  Court. 
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He  had  no  authority  to  apply  funds  in  his  hands  appro- 
priated by  law  for  the  support  of  the  family  of  the  deceased, 
to  the  payment  or  satisfaction  of  his  personal  obligations. 

Nor  could  he  legally  enter  into  any  agreement  or  make 
any  arrangement  with  the  widow  or  any  one  else  interested 
in  the  fund,  for  its  application  in  that  way.  Such  an  ar- 
rangement would  be  subversiye  of  the  policy  of  the  law, 
which  appropriated  the  fund  for  the  support  of  the  family 
of  the  deceased,  and  void.  Therefore,  tne  consent  of  the 
widow,  if  such  consent  had  been  given,  that  the  personal 
obl^ation  of  the  administrator  might  be  satisfied  out  of  the 
family  allowance,  would  not  make  valid  what  the  law  pro- 
nounces void.  The  allowance  is  as  much  for  the  advantage 
of  the  children  of  the  deceased  as  for  the  widow,  and  it  can- 
not be  affected  by  anv  i^eement  or  understanding  between 
the  widow  and  the  administrator  which  would  have  the  effect 
io  deprive  the  children  of  it,  or  to  divert  it  to  any  other  use 
than  than  specified  in  the  law.  {Stratvn  vs.  Stravm,  63  HI. 
263;  Phelps  vs.  Phelps,  72  Id.  545.) 

Order  denying  new  trial  reversed  and  cause  remanded  for 
farther  proceedings. 

We  concur:  Morrison,  C.  J.;  Thornton,  J.;  McEinstry,  J. 

I  dissent:  Myrick,  J. 

In  Bane. 


[Filed  May  30,  1882.] 

No.  7251. 

AUBREOORCHEA,  Appellant, 

vs. 
SINOLAIB^  Respondent. 

Lajto  liAW — ^Patbht — ^Equttt — ^Tbubt — Mkxican  Giuht.  Aotion  to  declare 
defendant  trostee  of  the  legal  title  to  a  tract  of  land.  The  Court 
below  stiBtained  a  demnrrer  to  plaintiff's  bill  and  rendered  judgment 
for  defendant.  Originally  the  land  formed  a  part  of  several  leagues 
of  land  embraced  within  the  exterior  boundaries  of  a  Mexican  grant 
named  Las  Pocitas;  and  it  stood  in  that  position  until  June  6,  1871, 
when  it  was  excluded  from  the  grant  by  the  confirmation  of  the  final 
Surrey  of  the  ranch.  On  July  1,  1871,  the  Surveyor-Oeneral  of  the 
United  States  for  the  State  of  California,  having  surveyed  in  the  field 
the  township  within  which  the  land  was  located,  and  sectionized  and 
subdivided  it,  and  constructed  his  survey  into  and  upon  a  township 
plat,  a  duplicate  of  which  he  filed  in  the  local  land  office  in  the  District 
of  San  Francisco,  within  which  the  land  was  located;  and  the  defend- 
ant, who  was  then  and  had  been  in  possession  of  the  land,  residing 
upon  and  claiming  it  as  a  pre-emptor,  presented  and  filed  in  the  local 
limd  office  his  declaratory  statement  of  intention  to  pre-empt  the 
land  under  the  pre-emption  laws  of  the  United  States.    Thereafter, 
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and  within  three  months  after  the  township  plat  had  been  filed,  the 

Slaintif^  who  also  claimed  the  land,  as  a  pnrohaser  from  the  State  of 
alifomia,  presented  and  filed  in  the  same  o£See  a  daim  to  have  ike 
land  certified  over  to  the  State  for  his  benefit,  pnrsnant  to  an  Act  of 
Oongress  entitled  "An  i^ct  to  quiet  land  titles  in  Galiforfiia,"  ap- 
proved July  23,  1866.    Upon  these  opposing  claims  a  contest  arose 
before  the  officers  of  the  Land  Department  of  the  United  States, 
which  was  heard  by  the  Commissioner  of  the  General  Land  Oflloe, 
and  determined  adversely  to  the  plaintiff,  and  the  decision,  on  appeal, 
was  affirmed  by  the  Secretary  of  the  Interior.    By  the  decision  the 
claim  of  the  plaintiff  was  rejected;  and,  instead  of  certifying  the  land 
over  to  the  State  of  Oalif omia  for  his  benefit,  as,  nnder  the  Act  of 
July  23,  1866,  the  plaintiff  oUdma,  tiie  Commissioner  and  Seeretaiy 
of  the  Interior  were  bound  to  do^  they,  in  alleged  violation  of  the  pro- 
visions of  that  Act,  awarded  the  land  to  the  d^endants  under  the  pre- 
emption laws  of  the  United  States,  and  made  an  order  permitting  him 
to  enter  it  under  his  pre-emption  claim,  and,  upon  his  enixy  and 
payment  of  the  purchase  price  of  the  land,  caused  to  be  iaeued  ajid 
delivered  to  him  a  patent  therefor  on  the  16th  of  August,  1876. 
The  plaintiff  alleges  that  this  decision  was  contrary  to  law,  because  he 
proved  in  the  investigation  of  the  contest  to  the  satisfaction  of  the 
Commissioner  of  the  General  Land  Office,  and  the  Commiasionsf 
found  that,  in  the  year  1863,  the  State  of  Califomia,  by  its  locatisg 
agent,  selected  and  located  the  land  in  dispute  in  part  satisfaction  ol 
the  grant  by  the  United  States  to  said  State  of  the  sixteenth  and 
thirty-sixth  sections  of  land  in  each  township  in  said  State,  under  an 
Act  of  Congress,  entitled  "  An  Act  to  provide  for  the  survey  of  the 
public  lands  in  Califomia,  the  granting  of  pre-emption  rights  theiein, 
and  for  other  purposes,"  approved  March  3,  1853;  and  also  in  lien 
of,  and  as  indenmity  for,  certain  of  said  sixteenth  and  thirty-sixtfa 
sections  of  land  in  the  State,  or  portions  thereof,  which  had  become 
lost  to  the  Stete  under  the  terms  and  condition  of  the  Act  of  Congreas; 
that  the  State,  after  it  had  so  selected,  had  located  the  land,  sold  and 
disposed  of  the  same  to  the  grantors  of  the  plaintiff  on  the  17th  of 
February,  1864,  to  whom,  on  payment  of  Uie  purchase  pnce  ''poraa* 
ant  to  the  law  of  the  State,"  the  Begister  of  the  State  Land  OflLoe 
issued  and  delivered  a  certificate  of  purchase,  under  and  try  virtue  of 
which  the  purchaser  entered  into  possession  of  the  land,  and  continued 
in  possession  until  September  24,  1870,  when  the  defendant  intruded 
upon  the  possession,  and  from  that  date  continued  in  the  undtsturtMd 
possession  of  the  same.    But  the  plaintiff  and  those  under  whom  he 
claims,  some  time  in  1866,  presented  to  the  Bqg;ister  and  officen  of 
the  local  land  office  of  the  United  Stotes  the  State  selection  and 
location  and  their  daim  of  title  thereunder;  and  the  same  was  by  the 
Begister  noted  and  entered  in  writing  upon  the  tract  book  of  the  local 
land  office,  and  upon  the  tract  bookis  of  the  General  Land  Office  of 
the  United  Stetes  at  Washington,  whereby  the  officers  of  the  Land 
Department  had  notice  of  the  equitable  rigjits  of  the  plaintiff.    Upon 
these  proofs  and  findings,  the  plaintiff,  claming  that  the  land  should 
have  been  certified  over  to  the  Stete  for  his  benefit,  and  that  he  is 
now  entitled  to  the  patent,  which,  upon  the  erroneous  decision  of  the 
Commissioner  and  Secretary  of  <^e  Interior,  has  come  into  the  hands 
of  the  defendant.    EM,  the  ruUng  of  the  Court  below,  suataining 
defendant's  demurrer  to  the  complaint,  was  proper.    The  plaintiff 
has  not,  by  his  complaint,  brought  himself  into  such  relations  ^tii 
the  land  in  controversy  as  entitles  him  to  call  in  question  the  dedsioa 
of  the  United  Stotes  Land  Department  awarding  the  land  to  the 
defendant,  or  to  control  the  patent  which  was  issued  to  him. 
In. — Id.    To  entitle  the  claimant  of  a  patent  issued  to  another  to  equitahle 
relief,  he  must  show  such  a  right  to  the  premises  described  in  the 
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patent  as,  in  equity  and  good  oonsoience,  and  according  to  the  laws 
of  Congress  upon  wliich  he  relies,  entitles  him  to  the  patents  Ooming 
into  a  Ooort  of  eqnity,  asking  for  the  interference  of  eqnity,  he  must 
not  only  show  an  equitable  right  to  relief,  bnt  he  must  offer  to  do 
eqnity.  He  most  show  a  reason  yalid  in  conscience,  as  well  as  an 
equitable  title  enforceable  in  a  Gonrt  of  chancery. 
Id.— Id. — Skz^xction — Nonox.  The  State  selection  being  void,  no  right 
jMssed  nnder  it  to  plaintiff.  He  has  no  equitable  right  to  the  land 
nnless  the  alleged  selection  and  location  have  been  recognized  and 
ratified  by  the  Act  of  1866,  and  he  has  shown  such  a  compliance  with 
its  terms  and  conctitions  as  entitled  him  to  the  benefit  of  the  Act. 
That  Act  undertook  to  confirm  selections  made  by  the  State  upon  two 
idasses  of  land — lands  which  had  been  surveyed  by  the  authority  of 
the  United  States,  and  lands  which  had  not  been  so  surveyed. 
Section  2  provides,  as  a  condition  precedent  to>  confirmation  of 
selections  upon  surveyed  lands,  for  a  notice  of  such  selection  to  be 
given  by  "the  proper  State  authorities"  to  the  Register  of  the 
United  States  Land  Office.  The  law  made  the  selection  when  this 
notice  was  given;  and  upon  being  given  it  became  the  duty  of  the 
Begister  to  investigate  and  determine  the  claim,  and  if  found  to  be 
for  land  to  which  the  State  would  be  entitled  by  the  grant  under 
which  the  claim  of  selection  is  made,  the  proper  officer  of  the  United 
States  Ijand  Office  was  authorized  to  certify  it  over  to  the  State,  if 
the  State  had  not  already  received  the  quantity  of  land  that  she  was 
entitled  to  under  her  grant  as  provided  in  Sections  1  and  2  of.  the  Act. 

Id. — Id.  But  if  selection  had  been  made  upon  unsurveyed  lands,  such 
selections,  when  surveyed,  marked  off,  and  designated  in  the  field, 
gave,  according  to  the  provisions  of  Section  3,  to  a  purchaser  in  good 
fiuth  under  the  laws  of  the  State,  the  pre-emption  rights  of  a  settler 
on  the  unsurveyed  lands,  and  upon  the  filing  of  the  township  plat  in 
the  proper  local  land  office,  the  State  claimant  was  allowed  the  same 
time  as  a  pre-emptor  to  present  and  prove  up  his  purchase  and  claim 
under  the  Act. 

Id. — ^PuBGHASJCB  ZM  GooD  Faits.  Whether  the  land  was  surveyed  or  unsur- 
veyed, it  was  necessary  for  the  complaint  to  show  by  prox>er  aver- 
ments that  the  plaintiff  in  the  assertion  of  his  claim  to  the  land  proved 
that  he  had  purchased  it  in  good  faith  from  the  State;  that  it  had  been 
selected  and  located  under  the  laws  of  the  State  as  part  of  the 
surveyed  or  unsurveyed  lands  of  the  United  States,  which  was  subject 
to  be  so  selected;  and  that  he  had  complied  with  the  terms  and  con- 
ditions of  the  Act  of  Congress  which  ratified  the  location. 

Id. — Id. — Cbbtefioatb — Sttbvxy — ^Evidsmgs — Assionhknt.  A  certificate  of 
pmnchase  issued  for  land  which  was  not  public  land  and  had  not  been 
sorveyed  by  the  United  States,  is  void.  Such  certificate  is  not  in 
itself  evidence  of  that  location  on  the  land  and  that  purchase  of  it 
from  the  State  and  payment  for  it,  which  would  constitute  the  holders 
bona  fide  purchasers.  • 

Id. — Id,  Whether  the  purchase  of  the  void  certificate  was  made  before  or 
after  the  contest  before  the  officers  of  the  United  States  Land  Depart- 
ment, as  the  plaintiff  had  never  located  on  the  land,  never  occupied 
or  improved  it,  never  paid  or  contracted  to  pay  for  it,  to  the  United 
States  or  the  State  of  California,  it  would  be  neither  according  to 
equity  nor  good  conscience  to  compel  the  defendant  to  convey  to  him 
the  legal  title. 

Id. — Id. — laxs  Land.  There  is  no  allegation  in  the  complaint  that  the 
lands  for  which  it  is  alleged  that  the  land  in  dispute  was  selected  has 
been  lost  to  the  State.  Presumably,  therefore,  those  lands  were  in 
jdaoe,  and  the  land  in  dispute  was  not  subject  to  selection,  or  if 
subject  to  selection,  the  ri^t  of  selection  had  not  accrued,  because 
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land  within  the  exterior  limits  of  a  Mexican  grant  did  not,  under  the 
Aot  of  July  23,  1866,  become  subject  to  selection  until  it  had  been  ex- 
cluded from  the  grant,  and  the  lines  of  the  survey  by  the  United 
States  had  been  extended  over  it,  and  the  Suryeyor-General  of  the 
United  States  for  the  State  had  furnished  the  State  with  an  offitial 
list  of  the  sections  of  land  which  were  within  a  reservation,  or  prirate 
grant,  or  settled  upon,  and,  in  consequence  thereof,  were  lost  to  the 
State.  (Sec.  6,  Act  of  July  23,  1866.)  Such  an  official  list  was  made 
necessary  as  the  basis  of  selection  of  land  in  Ueu  of  those  lost  sectioDB, 
and  until  it  was  furnished  the  right  to  select  had  not  accrued,  and  the 
land  in  dispute  was  not  subject  to  selection. 

Appeal  from  Third  District  Oourt,  Alameda  County. 

Crane,  Johnson,  PringU  &  Hayne,  for  appellant. 
MyUany,  lAndley,  and  Martin,  for  respondent. 

MoEee,  J.,  delivered  the  opinion  of  the  Court: 

By  the  complaint  in  this  case,  the  plaintiff  seeks  to  charge 
the  defendant  as  trastee  of  the  legd  title  to  a  tract  of  land 
in  Alameda  County,  known  and  described  as  the  north  half 
of  the  southeast  quarter  of  section  seven,  township  three 
south,  r^nge  three  west,  M.  D.  meridian.  A  demurrer  to 
the  complaint  was  sustained  by  the  Court  below,  the  plain- 
tiff decfined  to  amend,  and,  final  judgment  having  been 
entered  against  him,  he  appeals. 

Originally,  as  it  appears  from  the  complaint,  the  land 
formed  a  part  of  seven  leagues  of  land  embraced  within  the 
exterior  boundaries  of  a  Mexican  grant  named  Las  Pocitas; 
and  it  stood  in  that  position  untU  June  6,  1871,  when  it  was 
excluded  from  the  grant  by  the  confirmation  of  the  final 
survey  of  the  ranch. 

On  July  1,  1871,  the  Survejror-General  of  the  United 
States  for  the  State  of  California,  having  surveyed  in  the 
field  the  township  within  which  the  land  was  located,  and 
sectionized  and  subdivided  it,  and  constructed  his  survey 
into  and  upon  a  township  plat,  a  duplicate  of  which  he  filed 
in  the  local  land  office  in  the  district  of  San  Francisco, 
within  which  the  land  was  located;  and  the  defendant,  who 
was  then  and  had  been  in  pqssession  of  the  land,  residing 
upon  and  claiming  it  as  a  pre-emptor,  presented  and  filed  in 
the  local  land  office  his  declaratory  statement  of  his  intention 
to  pre-empt  the  land  under  the  pre-emption  laws  of  the 
United  States.  Theresdfter,  and  within  three  months  after 
the  township  plat  had  been  filed,  the  plaintiff,  who  also 
claimed  the  land  as  a  purchaser  from  the  State  of  California, 
presented  and  filed  in  the  same  office  a  claim  to  have  the 
land  certified  over  to  the  State  for  his  benefit,  pursuant  to 
an  Act  of  Congress  entitled  '^  An  Aot  to  quiet  land  titles  in 
California,"  approved  July  23,  1866. 
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Upon  these  hostile  and  opposing  claims  a  contest  arose^ 
before  the  officers  of  the  Land  Department  of  the  United 
'States,  which  was  heard  by  the  Commissioner  of  the  General 
I^nd  Office,  and  determined  adversely  to  the  plaintiff;  and 
the  decision,  on  appeal,  was  affirmed  by  the  Secretary  of  the 
Literior.  By  the  decision  the  claim  of  the  plaintiff  was  re- 
jected; and,  instead  of  certifying  the  land  over  to  the  State 
of  CaUfomia  for  his  benefit,  as,  under  the  Act  of  July  23, 
1866,  the  plaintiff  claims  the  Commissioner  and  Secretary  of 
the  Interior  were  bound  to  do,  they,  in  alleged  violation  of 
the  provisions  of  that  Act,  awarded  the  land  to  the  defend- 
ant under  the  pre-emption  laws  of  the  United  States,  and 
made  an  order  permitting  him  to  enter  it  under  his  pre-emp- 
tion claim,  and,  upon  his  entry  and  payment  of  the  purchase 
price  of  the  land,  caused  to  be  issued  and  delivered  to  him 
a  patent  therefor  on  the  15th  of  Au^st,  1876. 

The  plaintiff  alleges  that  this  decision  was  contrary  to  law, 
because  he  proved  in  the  investigation  of  the  contest,  to  the 
satisfaction  of  the  Commissioner  of  the  General  Land  Office, 
and  the  Commissioner  found  that,  in  the  year  1863,  the 
State  of  California,  by  its  locating  agent,  selected  and 
located  the  land  in  dispute  in  part  satisfaction  of  the  grant 
by  the  United  States  to  said  State  on  the  16th  and  36th 
sections  of  land,  in  each  township  in  said  State,  under  an 
Act  of  Confess,  entitied  "  An  Act  to  provide  for  the  survey 
of  the  public  lands  in  California,  the  granting  of  pre-emption 
rights  therein,  and  for  other  purposes,"  approved  March  3, 
lo53;  and  also  in  lieu  of,  and  as  indemnity  for,  certain  of 
said  16th  and  36th  sections  of  lands  in  the  State,  or  portions 
thereof,  which  had  become  lost  to  the  State,  under  the 
terms  and  conditions  of  the  Act  of  Congress;  that  the  State, 
after  it  had  so  selected  and  located  the  land,  sold  and 
disposed  of  the  same  to  the  grantors  of  the  plaintiff  on  the 
17th  of  February,  1864,  to  whom,  hn  payment  of  the 
purchase  price  ''pursuant  to  the  law  of  the  State,"  the 
Begister  of  the  State  Land  Office  issued  and  delivered  a 
certificate  of  purchase,  under  and  by  virtue  of  which  the 
purchasers  entered  into  possession  of  the  land  and  continued 
in  possession  until  September  24,  1870,  when  the  defendant 
inbnded  upon  their  possession,  and  from  that  date  has  con- 
tinued in  the  imdisturbed  possession  of  the  same.  But  the 
plaintiff  and  those  under  whom  he  claims  ''some  time 
in  1866,"  presented  to  the  Begister  and  officers  of  the  local 
land  office  of  the  United  States  the  State  selection  and 
location  and  their  claim  of  title  thereunder;  and  the  same 
was  by  tiie  Begister  noted  and  entered  in  writing  upon  the 
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tract-book  of  the  local  land  office,,  and  upon  the  tract-books 
of  the  General  Land  Office  of  the  United  States,  at  Washing- 
ton, whereby  the  officers  of  the  Land  Department  had  notice 
of  tiie  equitable  rights  of  the  plaintiff. 

Upon  these  proofs  and  findings  tiie  plaintiff  claims  that 
the  mnd  should  have  been  certified  over  to  the  State  for  his 
benefit;  and  that  he  is  now  entitled  to  the  patent,  which, 
upon  the  erroneous  decision  of  the  Commissioner  and  Secre- 
tary of  the  Literior,  has  come  into  the  hands  of  the  defend- 
*ant. 

There  is  no  doubt  that  where  a  party  has  obtained  from 
the  United  States  a  patent  to  a  tract  of  public  land,  which, 
in  equity  and  good  conscience,  and  by  l^e  laws  which 
Congress  has  passed  on  the  subject,  ought,  upon  a  true  con- 
struction of  those  laws,  to  go  to  another  who  establishes  a 
prior  right  to  it,  that  a  Court  of  equity  will  control  the 
patent  in  favor  of  the  prior  equity  and  compel  a  convejmice 
of  it  to  the  owner  of  the  equi^  {Johnson  vs.  Ixywsley,  13  wall. 
72;  saver  vs.  Ladd,  7  Id.  228;  Garland  vs.  Wynn,  20  How. 
6;  Lindsey  vs.  Hawea,  2  Black.  654);  but  to  entitle  the  claim- 
ant of  a  patent  issued  to  another  to  equitable  relief  he  mnst 
show  such  a  right  to  the  priBmises  described  in  tiie  patent  as, 
in  equity  and  good  conscience,  and  according  to  the  laws 
of  Congress  upon  he  which  relies,  entitles  him  to  the  patent 
Coming  into  a  Court  of  equity,  asking  for  the  interference 
of  equity,  he  must  not  only  show  an  equitable  right  to  relief, 
but  he  must  offer  to  do  equity.  He  must  show  a  reason 
valid  in  conscience  as  well  as  an  equitable  title  enforceable 
in  a  Court  of  chancery. 

Now  it  will  be  observed  that  the  basis  of  the  claim  asserted 
bv  the  plaintiff  rests  upon  the  Act  of  Congress  passed  Jnly 
2o,  186d.  By  that  Act  Congress  undertook  to  confirm  to 
the  State  all  selections  of  an^  portion  of  the  public  domain, 
made  b^  her  in  part  satisfaction  of  any  Congressional  grant, 
and  which  she  had  disposed  of  to  purchasers  in  good  &ith 
under  her  laws.  Certain  lands  were  excepted  from  snch 
confirmation,  among  which  were  lands  covered  by  a  Mexican 
or  Spanish  grant  at  the  time  of  the  selection.  But  if  snch 
lands  were  afterwards  excluded  from  the  grant,  and  became 
part  of  the  public  domain  of  the  United  States,  they  were 
made  subject  to  the  selection  and  to  confirmation  wnen  the 
United  States  surveys  were  extended  over  them.  {Huf  vs. 
Doyle,  3  Otto,  658.)  To  this  last  class  of  lands  the  land  in 
dispute  belonged.  It  was  not  surveyed  by  the  United  States 
until  1871,  and  the  official  plat  of  the  survey  was  not  filed  in  the 
proper  land  office  until  the  28th  of  June,  1871.    On  that  day 
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tiie  land  became  and  was  a  part  of  the  public  domain  of  the 
United  States,  and,  for  the  first  time,  it  was  open  for  settle- 
ment as  other  public  lands  of  the  United  States,  to  the 
plaintiff  claiming  as  a  purchaser  under  the  State  laws  under 
the  Act  of  Congress,  or  to  the  defendant,  who  was  then  in 
possession  of  it,  claiming  the  right  to  pre-empt  it  under  the 
pre-emption  laws.  (Rich  vs.  Maples^  o3  Gal.  109;  Mahcmey 
▼s.  Van  Winkle,  Id.  448;  NewhaU  vs.  Sanger,  2  Otto,  72.) 
When  it  became  public  land  the  claims  to  it  of  both  the 
plaintiff  and  defendant  depended  upon  the  respective  Con- 
gressional enactments  under  which  they  were  presented  to 
the  land  office.  Neither  of  the  parties  acquirea  an^  equit- 
able right  to  the  land  by  the  mere  assertion  of  his  claim.  It 
was  necessary  for  each  to  establish  his  right  by  making  the 
proof  required  by  the  law  xmder  which  he  asserted  it;  and 
Dy  showing  a  compliance  with  its  terms  and  conditions. 
Originating,  as  did  the  riffht  of  the  defendant,  in  the  posses- 
sion which  he  had  of  the  land  at  the  date  of  the  filing  of  the 
official  plat,  his  settlement  gave  him  the  status  of  pre- 
emptioner  under  the  pre-emption  laws.  At  the  same  time 
the  Act  of  Congress  of  July  ^3, 1866,  extended  to  a  purchaser 
in  good  faith  from  the  State,  whose  right  originated  in  selec- 
tion and  location  under  the  State  laws,  the  same  pre-emption 
lights.  Both  bona  Jide  purchasers  from  the  State  and  pre- 
emption claimants  under  the  United  States  were  placed  by 
the  Act  on  the  same  footing  as  to  the  acquisition  of  title. 
The  object  of  the  Act,  as  has  been  said  by  our  predecessors 
in  Mandd  vs.  Toland,  38  Cal.  30,  ''was  to  legalize  the 
possession  of  locators  upon  all  unsurveyed  lands  until  they 
Lave  opportunity  to  raesent  their  claims  for  determination 
by  the  officers  of  the  United  States,  as  provided  by  the  Act, 
and  to  enable  them  to  maintain  actions  in  the  Courts  in 
relation  to  it."  {Fosocilina  vs.  Doyle,  47  Cal.  437.)  As  resi- 
dence and  cultivation  precede  entrjr  by  a  pre-emptioner, 
under  the  pre-emption  laws,  so  selection  and  location  upon 
public  lands  are  necessary  to  the  claim  of  a  bona  fide  pur- 
chaser from  the  State  under  the  Act;  cultivable  lands  belong- 
ing to  the  State  are  grantable  only  to  actual  settlers. 
{Johnson  vs.  Squires,  65  Cal.  103.)  The  plaintiff  admits  that 
the  State's  selection  was  void,  and  that  by  it  alone  he  ac- 

auired  no  right.     He  has,  therefore,  no  equitable  right  to 
tie  land,  unless  the  alleged  selection  and  location  have  been 
recognized  and  ratified  by  the  provisions  of  the  Act  of  1866, 
and  he  has  shown  such  a  compliance  with  its  terms  and  condi- 
tions as  entitled  him  to  the  oenefit  of  tiie  Act. 
That  Act  undertook  to  confirm  selections  made  by  the 
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State  upon  two  classes  of  land :  1st,  lands  which  had  been 
snryeyed  by  the  authority  of  the  United  States,  and  2d, 
lands  which  had  not  been  so  surveyed.  Section  2  proyides, 
as  a  condition  precedent  to  confirmation  of  selections  upon 
'Surveyed  lands,  for  a  notice  of  such  selection  to  be  ^ven  by 
the  ''proper  State  authorities"  to  the  Register  of  the 
United  States  Land  Office.  The  law  made  the  selection 
when  this  notice  was  ^ven;  and  upon  being  ^ven,  it  became 
the  duty  of  the  Begister  to  investigate  and  determine  the 
claim,  and  if  found  to  be  for  land  to  which  the  State  would 
be  entitled  by  the  grant  under  which  the  claim  of  selection 
is  made,  the  proper  officer  of  the  United  States  Land  Office 
was  authorized  to  certify  it  over  to  the  State,  if  the 
State  had  not  already  received  the  quantity  of  land  that 
die  was  entitied  to,  under  her  grant,  as  provided  by  Sections 
1  and  2  of  the  Act. 

But  if  selections  had  been  made  upon  xmsurveyed  lands, 
such  selections,  when  surveyed  and  marked  off  and  designated 
in  the  field,  gave,  according  to  the  provisions  of  Section  3  of 
the  Act,  to  a  purchaser  in  good  faith  under  the  laws  of 
the  State,  the  pre-emption  rights  of  a  settler  on  the  unsnr- 
veyed  lands;  and  upon  the  filing  of  the  township  plat  in  the 
proper  local  land  omce,  the  State  claimant  Vas  allowed  the 
same  time  as  a  pre-emptor  to  present  and  prove  up  his  pur- 
chase and  claim  under  the  Act. 

Kow  the  alleged  selection  must  have  been  made  on  sur- 
veyed or  unsurveyed  land.  If  made  on,unsurveyed  land  the 
complaint  of  the  plaintiff  fails  to  show  that  the  ''  pioper  au- 
thorities of  tihe  State  "  had  notified  the  Begister  of  the  proper 
land  office  of  the  selection,  and  neither  mat  officer  nor  any 
other  officer  of  the  land  office  was  bound  by  the  Act  to 
certify  the  land  over  to  the  State.  The  complaint  is  also 
uncertain  as  to  whether  the  claim  of  the  plaintiff  is  asserted 
upon  a  selection  made  on  surveyed  or  unsurveyed  land;  for 
wnile  the  complaint  contains  averments  which  show  that, 
at  the  date  of  tne  selection,  the  land  had  been  surveyed  in 
the  field  by  the  proper  officer,  and  that  a  record  of  the 
survey  and  plat  thereof  was  made  and  filed,  but  was  after- 
wards withdrawn,  it  also  shows  that  the  land  did  not  become 
part  of  the  public  domain  until  it  was  excluded  from  the 
Mexican  grant,  within  the  exterior  limit  of  which  it  was  at 
the  time  of  the  alleged  survey,  and  it  was  not  subject  to 
selection  under  the  Act  of  Congress  until  the  filing  of  the 
official  plat. 

Besides,  whether  the  land  was  surveyed  or  unsurveyed, 
it  was  necessary  for  the  complaint  to   show    by  proper 
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SYerments  that  the  plaintiff,  in  the  assertion  of  his  claim 
to  the  land  proved  that  he  had  purchased  it  in  good  faith 
from  the  State;  that  it  had  been  selected  and  located  under 
the  laws  of  the  State  as  part  of  the  suryeyed  or  unsurveyed 
lands  of  the  United  States^  which  were  subject  to  be  so 
selected;  and  that  he  had  complied  with  the  terms  and  con- 
ditions of  the  Act  of  Congress  which  ratified  the  selection 
(The  Secretary  vs.  McOarrahan^  9  Wall.  298);  these  con- 
stituted the  elements  of  his  asserted  equitable  right.  But 
upon  aU  of  them  the  complaint  is  uncertain  and  insuffi- 
cient. It  is  not  alleged,  nor  does  the  plaintiff  claim  that  he 
1>urchased  the  land  £rectly  from  the  Utate,  or  that  he  ever 
ocated  on  it,  or  occupied  or  improved  it,  or  paid  or  con- 
tracted to  pay  the  State  for  it.  On  the  contrary,  it  is  al- 
leged that  tne  land  was  purchased  from  the  State  by  his 
grantor  or  grantors,  to  whom,  after  making  a  payment  pur- 
suant to  the  laws  of  the  State  which  required  a  payment  of 
twenty  per  cent,  of  the  purchase,  a  certificate  was  issued 
under  wnich  they  occupied  the  land  until  1870,  when  they 
were  dispossessed  by  tibe  defendant,  who  has  ever  since  con- 
tinned  in  the  unquestioned  and  undisturbed  possession  of 
the  land.  And,  except  so  far  as  it  may  appear  from  the 
averments  of  the  legal  conclusions  that  tney  were  bona  fide 
purchasers  under  the  law  of  the  State,  and  that  a  certificate 
of  purchase  was  issued  to  him,  it  does  not  appear  from  al- 
legations in  the  complaint,  that  thev  had  complied  with  the 
laws  of  the  State  so  as  to  constitute  tnem  horuxfide  purchasers 
from  the  State.  It  might  be  that  the  authorities  of  the  State 
had  refused  to  notify  the  Begister  |of  the  land  office  of  the 
selection  of  the  land,  as  they  were  bound  to  do  by  the  second 
section  of  the  Act  of  Congress,  just  because  the  alleged  pur- 
chasers had  not  complied  with  the  State  laws;  and  tuin  con^ 
ska  that  the  State  would  have  conveved  to  them  the  land  if 
it  had  been  selected.  Averment  of  legal  conclusions  in  a 
pleading  do  not  obviate  the  necessity  for  a  statement  of  the 
facts  which  are  essential  to  constitute  a  right  claimed  under 
a  statute.  It  is  true,  that  under  the  laws  of  the  State  the 
certificate  of  purchase  was  made  evidence  of  the  legal  title; 
but  having  been  issued  for  land  which  was  not  public  land 
and  had  not  been  surveyed  by  the  United  States,  the  certifi- 
cate was  void.  (Toung  ys.  Shinn,  48  Cal.  26.)  Being  void 
it  was  not  in  itself  evidence  of  that  location  on  the  land  and 
that  purchase  of  it  from  the  State  and  payment  for  it  which 
would  constitute  them  bona  fide  purchasers. 

To  constitute  them  such,  as  against  the  patentee  of  the 
United  States  to  whose  title  they  assert  a  better  right,  it 
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would  be  necessary  for  them  to  allege  in  their  pleading  that 
in  the  contest  for  the  land  before  the  Land  Department  they 
not  only  produced  their  oeiiificate  of  purchase,  but  they 
also  proyedy  and  there  was  ''  found  "  the  performance  of  Ihe 
series  of  acts  required  by  law  to  entitle  them  to  the  certifi- 
cate and  the  steps  which  had  been  taken  to  complete  the 
purchase  from  the  State,  so  as  to  entitle  them  to  a  patent 
from  the  State.  {Lauqhlin  vs.  McOarvey^  50  Cal.169;  UcuSer- 
que  ys.  Duran,  49  Id.  356;  The  Secretary  ys.  McOarrahanj 
supra.)  Unless  those  things  were  proved  and  " found"  they 
would  fail  to  show  in  themselves  that  better  right  in  favor  of 
which  a  Court  of  equity  would  interpose  to  control  the  right 
of  the  patentee;  and  one  who  claims  simply,  and  by  no  oi£er 
right  than  as  assignee  of  their  void  certincate  of  purchase, 
is  in  no  better  position. 

Moreover,  it  does  not  appear  by  any  allegation  in  the  com- 
plaint when  the  assignment  of  the  certificate  of  purchase  was 
made — ^whether  before  or  after  the  contest  before  the  Land 
Department — nor  is  it  alleged  that  it  was  proved  or  found 
that  the  plaintiff  was  the  owner  and  holder  of  the  certificate, 
or  a  bona  fide  purchaser  of  the  land  in  good  faith  and  for  a 
valuable  consideration  from  the  State. 

He  filed  the  complaint  in  this  case  in  Aporil,  1878,  and  all 
that  he  alleges  on  that  subject  is  /'  that  he  is  now  the  owner 
and  holder  of  the  certificate  of  purchase."  Liferentially, 
therefore,  he  did  not  become  the  owner  and  holder  of  it 
until  after  the  decision  of  the  Land  Department.  If  he  pur- 
chased after  that,  he  bought  with  notice  of  the  possession  of 
the  defendant,  of  the  judgment  in  his  favor,  and  of  the  issu- 
ance of  the  patent;  and  as  a  purchaser  of  the  certificate  from 
the  alleged  original  purchasers  from  the  State,  with  notice 
of  those  things,  he  is  not  a  bona  Jide  purchaser  from  the 
State,  within  the  meaning  of  the  Act  of  Confess. 

But  whether  the  purchase  of  the  void  certificate  was  made 
before  or  after  the  contest  before  the  ofiScers  of  the  United 
States  Land  Department,  as  the  plaintiff  had  never  located 
on  the  land,  never  occupied  or  improved  it,  never  paid  or 
contracted  to  pay  for  it,  to  the  United  States  or  the  State  of 
California,  it  would  be  neither  according  to  eqtiity  nor  good 
conscience  to  compel  the  defendant  to  convey  to  him  the 
legal  title. 

Furthermore,  there  is  no  allegation  in  thejjcomplaint  that 
the  land  for  which  it  is  alleged  the  land  in  dispute  was 
selected,  has  been  lost  to  the  State.  Presumably,  therefore, 
those  lands  were  in  place,  and  the  land  in  dispute  was  not 
subject  to  selection,  or  if  subject  to  selection,  the  right  of 
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selection  had  not  accmed,  beoanae  land  within  the  exterior 
limits  of  a  Mexican  grant  did  not,  under  the  Act  of  July  23, 
1866,  become  subject  to  selection  until  it  had  been  excluded 
from  the  grant,  and  the  lines  of  the  survey  by  the  United 
States  had  been  extended  over  it,  and  the  Surveyor-General  of 
the  United  States  for  the  State  had  furnished  the  State  with  an 
official  list  of  the  sections  of  land  which  were  within  a 
reservation,  or  private  grant,  or  settled  upon,  and,  in  conse- 
quence thereof,  were  lost  to  the  State.  (Sec.  6,  Act  July 
23,  1866.)  Such  an  official  list  was  made  necessary  as  the 
basis  of  selection  of  land  in  lieu  of  those  lost  sections,  and 
until  it  was  furnished  ihe  right  to  select  had  not  accrued, 
and  the  land  in  dispute  was  not  subject  to  selection. 
{Sherman  vs.  Bruidii,  3  Otto,  209.) 

It  follows  that  the  plaintiff  has  not,  by  his  complaint, 
brought  himself  into  such  relations  with  tne  land  in  con- 
troversy as  entitles  him  to  caU  in  question  the  decision  of 
the  United  States  Land  Department  awarding  the  land  to 
the  defendant,  or  to  control  tne  patent  which  was  issued  to 
him. 

Judgment  affirmed. 

We  concur:    Mjrick,  J.,  Sharpstein,  J.,  Morrison,  0.  J. 

I  concur  in  the  judgment.  MoEinstbt,  J. 
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Oab>  FoXiIiOWBD.    Aurrecorchea  ts.  Sinclair,  7261,  followed, 

Appeals  from  Third  District  Gourt,  Alameda  Gounty. 
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would  be  necessary  for  them  to  allege  in  their  pleading  that 
in  the  contest  for  the  land  before  the  Land  Department  thej 
not  only  prodnced  their  ceiiificate  of  purchase^  but  they 
also  provedy  and  there  was  ''  found  "  the  performance  of  llie 
series  of  acts  required  by  law  to  entitle  them  to  the  certifi- 
cate and  the  steps  which  had  been  taken  to  complete  the 
purchase  from  the  State,  so  as  to  entitle  them  to  a  patent 
from  the  State.  {LaughUn  vs.  McOarvey,  50  Oal.'169;  dadi/sr- 
que  vs.  Durauy  49  Id.  356;  The  Secretary  vs.  MoCfarrahan^ 
supra.)  Unless  those  things  were  proved  and  "found"  they 
would  fail  to  show  in  themselves  that  better  right  in  favor  of 
which  a  Court  of  equity  would  interpose  to  control  the  right 
of  the  patentee;  and  one  who  claims  simply,  and  by  no  omer 
ri^ht  than  as  assignee  of  their  void  ceiidncate  of  purchase, 
is  in  no  better  position. 

Moreover,  it  does  not  appear  by  any  allegation  in  the  com- 
plaint when  the  assignment  of  the  certificate  of  purchase  was 
made — ^whether  before  or  after  the  contest  before  the  Land 
Department — ^nor  is  it  alleged  that  it  was  proved  or  found 
that  the  plaintiff  was  the  owner  and  holder  of  the  certificate, 
or  a  })ona  fide  purchaser  of  the  land  in  good  faith  and  for  a 
valuable  consideration  from  the  State. 

He  filed  the  complaint  in  this  case  in  April,  1878,  and  all 
that  he  alleges  on  tnat  subject  is  ''  that  he  is  now  the  owner 
and  holder  of  the  certificate  of  purchase."  Liferentially, 
therefore,  he  did  not  become  the  owner  and  holder  of  it 
until  after  the  decision  of  the  Land  Department.  If  he  pur- 
chased after  that,  he  bought  with  notice  of  the  possession  of 
the  defendant,  of  the  judgment  in  his  favor,  and  of  the  issn- 
ance  of  the  patent;  and  as  a  purchaser  of  the  certificate  from 
the  alleged  original  purchasers  from  the  State,  with  notice 
of  those  things,  he  is  not  a  bona  Jide  purchaser  from  the 
State,  within  the  meaning  of  the  Act  of  Confess. 

But  whether  the  purchase  of  the  void  certificate  was  made 
before  or  after  the  contest  before  the  ofiScers  of  the  United 
States  Land  Department,  as  the  plaintiff  had  never  located 
on  the  land,  never  occupied  or  improved  it,  never  paid  or 
contracted  to  pay  for  it,  to  the  United  States  or  the  State  of 
California,  it  would  be  neither  according  to  equity  nor  good 
conscience  to  compel  the  defendant  to  convey  to  him  the 
legal  title. 

Furthermore,  there  is  no  allegation  in  the^complaint  that 
the  land  for  which  it  is  alleged  the  land  in  dispute  was 
selected,  has  been  lost  to  the  State.  Presumably,  therefore, 
those  lands  were  in  place,  and  the  land  in  dispute  was  not 
subject  to  selection,  or  if  subject  to  selection,  the  right  of 
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selection  had  not  accmed,  because  land  within  the  exterior 
limits  of  a  Mexican  grant  did  not,  under  the  Act  of  July  23, 
1866,  become  subject  to  selection  until  it  had  been  excluded 
from  the  grant,  and  the  lines  of  the  survey  by  the  United 
States  had  been  extended  over  it,  and  the  Surveyor-General  of 
the  United  States  for  the  State  had  furnished  the  State  with  an 
official  list  of  the  sections  of  land  which  were  within  a 
reservation,  or  private  grant,  or  settled  upon,  and,  in  conse- 

3uence  thereof,  were  lost  to  the  State.  (Sec.  6,  Act  July 
B,  1866.)  Such  an  official  list  was  made  necessary  as  the 
basis  of  selection  of  land  in  lieu  of  those  lost  sections,  and 
until  it  was  furnished  the  right  to  select  had  not  accrued, 
and  the  land  in  dispute  was  not  subject  to  selection. 
(Sherman  vs.  Bruick,  3  Otto,  209.) 

It  follows  that  ihe  plaintiff  has  not,  by  his  complaint, 
brought  himself  into  such  relations  with  tne  land  in  con- 
troversy as  entitles  him  to  call  in  question  the  decision  of 
the  United  States  Land  Department  awarding  ihe  land  to 
the  defendant,  or  to  control  tbe  patent  which  was  issued  to 
him. 

Judgment  affirmed. 

We  concur:    Mjrick,  J.,  Sharpstein,  J.,  Morrison,  0.  J. 

I  concur  in  the  judgment.  MoEinstby,  J. 


No.  7447. 
AUBBEGOBGHEA,  Appellant,  vs.  BANGS,  Bbspondent. 

No.  7448. 
SAME  vs.  jQEBEE. 

No.  7449. 
SAME  vs.  BANGS. 

No.   7470. 
SAME  vs.  FBENCH. 

No.  7483. 
SAME  vs.  OLABK. 

OiBE  FoXiiiOWXD.    AurrecoTchML  vs.  Sinclair ,  7261,  followed. 

Appeals  from  Third  District  Court,  Alameda  County. 

Orarie,^  Johnson,  Pringle  dJBayne,  for  appellants. 
MuUany,  lAndley  and  Martin,  for  respondent. 

By  the  Ooijbt  : 

Upon  the  authority  of  AUrrecorchea  vs.  Sinclair^  7261, 
judgment  aflSrmed. 


J 


562  The  Fagifio  Coast  Law  Jottbnal. 


In  Bane. 


[Filed  May  29,  1882.] 
No.  6922. 
YOUNGER,  Appellant,  vs.  PAGLES  et  al.,  Bespondentb. 

APPEAIr— DlBMIBSAL — ^DlBTBICT  OoUST  OF  UNITED    STATES — SUFEKin  CoUST 

or  Unttbd  States — Pbesumption — Obdbb.  After  appeal  taken  from 
the  District  Oourt  of  the  United  States  in  confixmation  proceedings  to 
the  Supreme  Oonrt  of  the  United  States,  the  District  Ooort  made  an 
order  dismissing  the  appeal.  B-tld^  the  order  of  the  District  Gomt 
made,  pending  an  appeal  therefrom  to  the  Supreme  Court  of  the 
United  States,  is  Toid,  the  conclusive  presumption  being  that  the  ap- 
peal is  still  pending  in  the  absence  of  a  direct  finding  to  the  contiaiy. 

Id. — ^Eyidsno — FiNDiNa.  Treating  the  order  of  dismissal  as  eyidenoe  tend- 
ing to  prove  that  the  appeal  had  been  dismissed,  yet.  as  it  does  not 
conclusively  establish  the  dismissal,  the  finding  of  the  probative  fact 
cannot  be  substituted  for  a  finding  of  the  ultimate  fact. 

Ldotation  of  Actions — Mexican  G&ant — ^Act  of  1863.  The  action,  eject- 
mentk  was  commenced  at  a  date  less  than  five  years  after  the  passage 
of  the  Act  of  April  18, 1868.  (Stats.  1863,  p.  325.)  As  to  titles  to 
real  property  derived  from  the  opanish  or  Mexican  Governments  not 
finally  confirmed  by  the  United  States  more  than  five  years  before  the 
passage  of  such  Act,  the  owners  of  such  titles  had  five  years  alter  its 
passage  in  which  to  commence  an  action  for  the  recovery  of  sach 
property,  by  virtue  of  the  first  proviso  to  the  Act. 

Ld. — L>. — ^AoT  OF  1855 — Patent.  By  the  second  proviso  to  Section  6  of  the 
Act  of  1863  it  is  declared  that  the  time  for  bringing  actions  shall  not 
be  extended  by  the  Act  in  any  case  in  which  it  would  not  be  extended 
by  the  Act  of  1855.  (Stats.  1855,  p:  109.)  But  by  the  Act  of  1856 
the  time  was  extended  in  every  case  until  a  patent  should  issue. 

Id. — ^Ld.  No  patent  has  ever  been  issued  to  plaintiir  or  his  grantors.  Henoe 
by  holding  that,  by  virtue  of  the  first  of  the  provisos  to  the  Act  of 
1863,  the  time  for  plaintiff  to  bring  his  action  was  extended  for  five 
years  from  the  taking  effect  of  that  Act,  the  Oourt  does  not  constrne 
the  Act  of  1863  as  extending  br  enlarging  the  time  in  a  case  in  which 
it  was  not  allowed  under  the  Act  of  1855.  The  first  proviso  gave 
plaintiff  five  years  to  bring  his  action  after  the  Act  of  1863,  and  the 
second  proviso  did  not  take  the  right  away  from  him. 

Ld. — ^FiNAii  Oonfibmation — SuBVET.  "Final  confirmation"  is  defined  bj 
the  seventh  section  of  the  Act  of  1863  to  be  "the  patent  issued  by 
the  Government  of  the  United  States,"  or  "the  final  detenninatioB 
of  the  oficial  survey  "  under  the  provisions  of  the  Act  of  Congress  of 
July  14,  1860. 

Ld. — Id.    If  the  claim  to  the  rancho  had  been  confirmed  by  final  decree  of 

the  Supreme  Oourt  of  the  United  States,  prior  to  the  alleged  puUiosp 

cation  of  the  survey  under  the  Congressional  law  of  1860,  the  plaintiff 

.  would  have  five  years  to  bring  his  action  after  the  statute  of  1863  took 

effect. 

Id.— Id. — Subvet— Oouets — SEasEQATioN.  None  of  the  Acts  of  Congress 
to  which  reference  has  been  made  authorizes  a  survey,  o^  segregation 
of  lands  granted  by  the  Spanish  or  Mexican  Governments  until  after 
the  claim  has  been  declined  valid  by  the  proper  authorities  of  the 
United  States. 

Appeal  from  Twentieth  District  Courts  Santa  Gmz  Gooniy. 
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C.  B.  Younger^  for  appellant. 
K  J.  McCann,  for  respondent. 

McEiNSTJEtT,  J.,  deliyered  the  opinion  of  the  Oonrt: 

1.  The  oa^e  does  not  show  that  the  claim  to  the  Bancho 
Arroyo  del  Bodeo  has  been  finally  confirmed  by  the  author- 
ities of  the  United  States.  The  Court  below  found:  "  On 
the  7th  day  of  March,  1856,  the  United  States^  by  the 
regularly  authorized  District  Attorney,  gave  regular  notice 
of  appeal,  upon  the  part  of  the  United  States,  from  the 
decision  and  decree  of  said  District  Court  to  the  Supreme 
Court  of  the  United  States.  And  said  cause  was  regularly 
appealed  by  the  United  States  from  the  said  District  Court 
to  the  Supreme  Court  of  the  United  States.    That  thereafter 

and  upon  the  of ,  1857,  at  a  subsequent 

term  of  said  U.  S.  District  Court,  the  said  District  Court  of 
the  United  States  made  an  order  that  said  appeal  was  thereby 
dismissedy  and  the  said  claimants  had  leave  to  proceed  as 
upon  the  final  decree." 

The  order  of  the  District  Court  was  absolutely  Toid  if  the 
appeal  to  the  Supreme  Court  was  pending  when  the  order 
was  made,  and  the  conclusive  presumption  is  that  the  appeal 
is  still  pending  in  the  absence  of  a  direct  finding  to  the  con- 
tnury.  (McOarrahan  vs.  New  Idria  Co,^  49  Cal.  381.)  There 
is  no  finding  that  the  appeal  has  ever  been  dismissed,  or 
tiiat  any  disposition  has  been  made  of  it  in  the  Supreme 
Court. 

Nor  can  we  resort  to  any  presumption  to  help  out  the 
defective  finding  so  as  to  make  it  simcient  to  sustain  the 
judgment.  The  order  of  the  District  Court  does  not  recite 
or  refer  to  any  remittitur  or  mandate  of  the  Supreme  Court 
of  the  United  States,  or  pretend  to  assert  that  an  order  of 
dismissal  had  been  made  in  the  latter  Court.  No  law  of  the 
United  States  has  been  called  to  our  attention,  or  any 
practice  in  the  Federal  Courts,  showing  that  such  an  order 
of  the  District  Court  followed,  in  the  usual  course,  the 
dismissal  of  the  appeal  in  the  Supreme  Court.  The  order 
does  not  purport  to  rest  upon  any  previous  action  of  the 
appellate  tribimal,  but  implies,  by  its  very  terms,  the  exer- 
cise of  an  inherent  and  independent  jurisdiction  to  put  an 
end  to  the  appeal  and  make  final  the  judgment  cuready 
entered.  To  nold  that  the  order  of  the  District  Court  con- 
clusively proves  that  the  appeal  had  been  dismissed  is  to 
overthrow  the  presumption  arising  from  the  fact  that  the 
appeal  had  been  taken,  and  by  means  of  a  new  presumption, 
to  inject  into  the  order  a  meaning  entirely  different  from 
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that  which  is  expressed  by  its  aaambigaons  language. 
Even  if  the  order  of  the  District  Court  can  be  treated  as 
evidence  tending  to  prove  that  the  appeal  had  been  dismissed, 
yet,  as  it  does  not  conclusively  establish  the  dismissal,  the 
finding  of  the  probative  fact  cannot  be  substituted  for  a 
finding  of  the  ultimate  -fact.     (Coveny  vs.  Hakj  49  Cal.  562.) 

2.  The  plaintiff  is  not  barred  by  lapse  of  time. 

The  action  was  commenced  at  a  date  less  than  five  years 
after  the  passage  of  the  Act  of  April  18,  1863.  (Statutes  of 
1863,  p.  326.)  The  sixth  section  of  that  Act  reads:  ''The 
time  that  shall  have  already  run  under  the  Act  of  which  this 
is  amendatoiT,  when  this  Act  takes  effect,  shall  be  taken 
and  computed  as  a  portion  of  the  time  in  this  Act  limited 
for  the  commencement  of  an  action  or  the  making  of  a 
defense  thereto;  *  *  *  provided  that  any  person  claim- 
ing real  property,  or  the  possession  thereof,  or  any  right  or 
interest  therein,  under  title  derived  from  the  Spanish  or 
Mexican  Governments,  or  the  authorities  thereof,  which 
shall  not  have  been  finally  confirm/ed  by  the  Government  of 
the  United  States,  or  its  legally  constituted  authorities,  mort 
than  five  years  before  the  passage  of  this  Act,  may  have  five 
years  after  the  passage  of  this  Act  in  which  to  commence 
his  action  for  tne  recovery  of  such  real  property,  etc. ;  and 
provided  further,  that  nothing  in  this  Act  contained  shall  be 
so  construed  as  to  extend  or  enlarge  the  time  for  commencing 
actions  for  the  recovery  of  real  estate,  or  the  possession 
thereof,  under  titie  derived  from  Spanish  or  Mexican  Gov- 
ernments, in  a  case  where  final  confirmation  has  ahreadv 
been  had,  other  than  is  now  allowed  by  the  Act  to  which 
this  Act  is  amendatory.     (The  Act  of  April  11,  1866.) 

The  seventh  section  of  the  Act  of  1863  defines  ''final  con- 
firmation "  within  the  meaning  of  tiie  Act,  and  declares  that 
final  confirmation  "  shall  be  deemed  to  be  the  patent  issued 
by  the  Government  of  the  United  States,"  or  "the  final 
determination  of  the  official  survey  "  under  the  provisions  of 
the  Act  of  Congress  approved  June  14,  1860. 

There  can  be  no  misapprehension  of  the  language  em-  « 

ployed  in  the  first  of    the  two    provisos    above  recited.  I 

Every  person  claiming  under  a  Spanish  or  Mexican  grant  •> 

or  titie  was  given  full  five  years  after  the  Act  of  1863  took 
effect  to  bring  his  action,  unless  the  grant  or  titie  was 
"finally  confirmed"  more  tiian  five  years  before  the  Act  of 
1863  took  effect. 

There  is  nothing  in  the  other  proviso  which  necessarily 
derogates  from  or  destroys  the  effect  of  the  fibrst^upon  a  title 
in  the  condition  of  that  of  the  plaintiff.    The  ordmary  time 
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within  which  most  be  brought  an  action  for  the  recovery  of 
real  property,  or  its  possession,  is  five  years.  The  second 
proviso  declares  that  this  time  shall  not  be  extended  by  the 
Act  of  1863  ID  any  case  in  which  it  would  not  be  extended 
by  the  Act  of  1855.  But  by  the  Act  of  1855  the  time  was 
extended  in  eve^  case  until  a  patent  should  issue.  {Johnson 
vs.  Van  Dyke,  20  Gal.  225;  Davis  vs.  Dam,  26  Oal.  46; 
Beach  vs.  CMbrid,  29  Oal.  580.)  No  patent  has  ever  been 
issued  to  plaintiff,  or  his  ffrantors.  Hence,  by  holding  that, 
by  virtue  of  the  first  of  the  provisos  quoted  trom  the  sixtii 
section  of  the  Act  of  1863,  the  time  for  plaintiff  to  bring  his 
action  was  extended  for  five  years  from  the  taking  effect  of 
tliat  Act,  we  do  not  construe  the  Act  of  1863  as  extending  or 
enlarging  the  time  in  a  case  in  which  it  was  not  tJlowed 
under  the  Act  of  1855. 

It  is  not  our  task  to  harmonize  the  provisos.  It  is  enough 
to  say  that  the  first  gave  to  the  plaintiff  five  years  to  bring 
his  action  after  the  Act  of  1863,  and  the  second  did  not  take 
the  r^ht  away  from  him. 

It  follows,  from  what  has  been  said,  that,  even  if  the 
claim  to  the  rancho  had  been  confirmed  by  final  decree  of 
the  Supreme  Court  of  the  United  States  prior  to  the  alleged 

{ablication  of  the  survey  under  the  Congressional  law  of 
860,  the  plaintiff  would  have  five  years  to  bring  his  action 
after  the  statute  of  the  State,  of  1863,  took  effect. 

If  a  case  presented  the  fact  of  a  patent  having  been  issued 
less  than  five  years  before  the  Act  of  1863,  it  misht  be  nec- 
essary to  determine  whether  the  time  between  tne  date  of 
the  patent  and  the  Act  of  1863  should  be  included  as 
a  part  of  the  five  years'  limitation,  notwithstanding  the 
language  of  the  first  proviso  which  gives  to  one  to  whom  a 

gaient  has  been  issued  within  five  vears,  five  full  years  to 
ring  his  action  after  the  Act  of  1863  took  effect.  %ut  the 
anestion  does  not  arise  here,  since  no  patent  has  yet  been 
issued  to  the  plaintitf. 

There  is,  however,  a  conclusive  answer  to  the  suggestion 
that  the  period  of  limitation  began  to  run  at  the  expiration 
of  iiie  publication  of  the  survey  in  1861.  None  of  tne  Acts 
of  Congress  to  which  reference  has  been  made  authorize  a 
survey,  or  segregation  of  lands  granted  by  the  Spanish  or 
Mexican  Governments  until  after  the  claim  has  been  declared 
valid  by  the  proper  authorities  of  the  United  States. 

We  concur:  W.  J.,  McKee,  J.,  Thornton,  J.,  Morris- 
son,  C.  J. 

DISSENTING  OPINION. 

This  is  an  action  of  ejectment,  brought  to  recover  pos- 
session of  lands  claimed  by  plaintiff  to  be  within  the  exterior 
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boundaries  of  the  Eancho  Arroyo  del  Bodeo. '  The  tract  of 
land  of  which  the  plaintiff  claims  that  judicial  possession 
was  given  under  tne  Mexican  Government,  included  the' 
lands  ia  controversy,  the  grant  being  of  a  tract  one-quarter 
of  a  league  in  width,  between  the  Arroyos  del  Bodeo  and 
Soquel,  and  one  league  in  length  northward  from  the  bay  of 
Monterey.  The  Land  Commission  confirmed  the  grant,  and 
on  appeal  to  the  District  Court  of  the  United  States  the 

grant  was  held  valid  to  the  extent  of  one  league  in  len^ 
iv  one  quarter  of  a  lea^e  in  width,  within  the  boundanes 
aoove  stated.  From  this  confirmation  an  appeal  was  taken 
to  the  United  States  Supreme  Court,  but  it  does  not  affirma- 
tively appear  that  any  action  has  been  had  in  that  Court. 
In  1857  an  order  was  made  by  the  District  Court  that  the 
appeal  was  thereby  dismissed,  and  that  the  claimants  had 
leave  to  proceed  as  upon  final  decree. 

Li  1858  a  deputy  united  States  surveyor  made  a  survey  in 
the  field,  whicn  survey  included  the  premises  in  controversy. 
This  survey  was  not  approved;  on  the  contrary,  the  United 
States  Surveyor-General  for  California,  in  1861,  altered  and 
corrected  the  northern  boundary  line  of  the  rancho,  as 
reported  by  the  deputy  surveyor,  and  caused  a  map  to  be 

Slatted,  upon  whicn  the  northern  ]ine  of  the  grant  was  laid 
own  and  run,  and  included  no  part  of  the  premises  in 
controversy.  The  survey  as  thus  altered  and  corrected,  and 
the  map  thereof,  were  approved  by  the  Surveyor-General 
February  5,  1861,  and  were  by  him  placed  on  file  in  the 
records  of  his  office;  thereupon  the  said  Surveyor-G^nerali 
in  1861,  gave  notice  of  such  survey,  by  publication,  as  re- 
quired hj  the  Act  of  Congress  of  June  14, 1860.  Under  this 
publication  no  objections  were  made  to  the  survey,  and  no 
application  was  made  to  the  District  Court  for  any  order. 
In  1869,  the  Surveyor-General,  assuming  to  act  under 
the  Act  of  Congress  of  Julv  2,  1864,  caused  another 
notice  of  the  survey  to  be  published,  and,  under  this  last 
publication,  objections  to  the  survey  were  filed  by  the  plain- 
tiff and  others;  but,  at  the  commencement  of  this  salt  no 
other  steps  had  been  taken,  nor  had  the  Commissioner  of 
the  General  Land  Office  acted  in  the  premises;  no  patent 
had  been  issued,  and,  so  far  as  appears,  the  survey  still  re- 
mained in  the  office  of  the  Surveyor-General. 

In  1853,  plaintiff's  grantors  let  one  Bider  into  possession 
of  the  premises  in  controversy,  under  an  agreement  to 
occupy  it  for  dairy  purposes.  Rider  never  surrendered 
possession  of  the  premises  to  plaintiff's  grantors,  but  on  the 
^th  day  of  January,  1860,  asserting  himself  to  be  the  owner, 
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and  denying  the  right  of  the  plaintiff's  grantors  to  the  same, 
and  denying  that  the  premises  were  or  ever  had  been  any 
part  of  the  Aanoho  Arroyo  del  Bodeo,  conveyed  his  interest 
therein  to  defendant  Pagles,  who  then  entered  into  posses- 
sion of  the  whole  of  the  premises  in  controversy,  enclosed 
the  same  bv  a  substantial  fence,  and  ever  since  has  and  still 
occnpies  tne  same  for  farming  and  agricnltoral  purposes, 
residing  thereon,  and  ever  since  such  purchase  he,  Pagles, 
has  been  in  the  open,  notorious,  continued,  undisturbed,  and 
uninterrupted  possession  and  occupation  of  the  land,  deny- 
ing the  title  and  claim  of  plaintiff  to  the  same,  and  denying 
that  any  part  thereof  did  belong  or  had  belonged  to  said 
rancho,  but  asserting  that  the  same  was,  until  the  date  of 
the  i>atents  hereinafter  mentioned,  portions  of  the  public 
domain  of  the  United  States,  and  that  since  the  dates  of  such 
patents  he  is  the  owner  in  fee  of  Ihe  whole  thereof.  The 
patents  above  referred  to  are  patents  issued  by  the  officers 
of  the  United  States  in  1868  and  1870,  upon  pre-emption 
claims  made  by  said  Pagles  and  another,  and  the  title,  if 
any,  granted  by  said  patents,  is  vested  in  the  defendant 
Pagles. 

The  Court  below  rendered  judgment  in  favor  of  the  de- 
fendant Pagles,  holding  that  ''the  approved  survey  of  the 
United  States  authorities,  until  set  aside,  must,  for  all  the 
purposes  of  this  controversy,  be  taken  as  conclusively 
establishing  the  true  lines  of  tixe  grant,  and  until  the  same 
is  corrected,  modified,  or  set  aside,  must  be  held  binding 
upon  Courts  and  litigants."  I  think  the  Court  below  was 
correct.  The  approval  of  the  survey  and  plat  of  February 
5,  1861,  by  the  Surveyor-General,  and  the  publication  of  the 
notice  (no  objection  being  made  thereto)  was  a  confirmation 
of  the  ^ant  to  plaintiff's  grantors,  and  determined  the 
boundaries  of  the  grant,  at  least  for  the  purpose  of  this  case, 
and  plaintiff  cannot  recover  possession  of  the  premises  so 
long  as  it  shall  stand.  (Berrud  vs.  Lj/nch,  36  Cat.  144;  8eale 
vs.  Fordi  29  Cal.  106.)  The  publication  of  the  notice  by  the 
Surveyor-Gteneral  in  1861 — ^no  objection  being  made  or  other 
proceeding  had  in  relation  thereto — was  a  confirmation  of 
the  survey  and  an  establishing  of  the  lines  of  the  grant.  It 
had,  under  the  Act  of  Congress  of  June  14, 1860,  ''the  same 
effect  and  validity  as  if  a  patent  for  the  Ifimd  surveyed  had 
been  issued  by  the  United  States,"  and  the  plaintiff  stands 
in  the  same  position  as  he  would  if  he  had  his  patent. 
{BealU  vs.  Ford^  aiwra.)  It  seems  that  under  the  Act  of 
Congress  of  July  2, 1864,  the  survey  must  be  forwarded  to 
the  Commissioner  of  the  General  Laoid  Office  for  his  action; 
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but  the  soryey  in  this  case  had,  under  the  Act  of  June  14, 
1860,  become  approved  before  the  passage  of  the  Act  of 
1864.  The  right  to  measure  off  and  fix  the  lines  of  a  grant 
rests  with  the  political  department  of  the  Ooyemment. 
(Moore  ys.  WUJcmaon,  13  Oal.  486.) 

The  defendants'  plea  of  the  statute  of  limitations,  too,  is 
effectual  to  defeat  this  action.    Beading  the  Acts  of  the 
Legislature  of  tiiis  State  of  April  11,  1856,  and  April  18, 
1863,  together,  it  appears  that  the  right  of  defendant  Paj^es 
to  retain  possession  until  plaintiff  shall,  if  he  can,  obtain  a 
patent  upon  his  grant,  is  clearly  provided  for;  he  is  within 
the  last  proviso  of  Section  6  and  within  Section  7  of  the  Act 
of  1863.     Under  the  statute  of  limitations  of  this  State  he 
had  been  in  the  possession  of  the  premises  more  than  fire 
years,  under  an  approved  survey,  before  the  republication 
made  by  the  Surveyor-General;  and  such  republication,  and 
the  objections  filed  thereunder,  would  not  affect  his  right. 
We  are  aware  of  the  decisions  of  the  United  States  Supreme 
Court  and  of  this  Court,  that  where  juridical  possession  has 
been  delivered  under  a  Mexican  grant,  the  grantee  may  re- 
cover to  the  exterior  lines  of  such  possession  and  grant;  the 
principle  of  such  cases  does  not  apply  here.     Li  this  case 
tiie  Government  of  the  United  States  has  performed  its  part 
of  the  treaty  with  the  Mexican  Government,  and  has,  by  its 
proper  officer,  in  the  method  provided  by  law,  ascertamed 
the  extent  of  the  grant,  and  is,  doubtless,  ready  to  issue  its 
patent  when  called  for.    It  has  ascertained  in  the  method 
provided  by  law,  that,  even  though  juridical  possession  of 
the  premises  in  controversy  may  have  been  delivered  to  the 
grantee,  yet  the  grant  as  confirmed,  did  not   include  the 
premises,  and  therefore  the  grantee  took  no  title  thereto. 
Under  the  decisions,  the  ri^ht  of  the  grantee  to  maintain 
ejectment  for  all  the  lands  within  the  limits  of  the  juridical 
possession  exists  down  to  the  time  of  establishing  the  limits 
of  the  grant  by  the  United  States  Government;  and  when 
so  established,  the  lines  of  the  juridical  possession  must,  of 
course,  yield  to  the  established  lines.    {Chipley  vs.  FarriSf 
45  Cal.  528;  Mahoney  vs.  Van  WinMe,  33  Cal.  448.) 

I,  of  course,  omit  to  give  any  consideration  to  the  effect 
of  the  patents  held  by  Pagles;  because  if  plaintiff  had  anjr 
right  or  claim  to  the  lands  as  belonging  to  his  grant,  Pagles' 
patents  were  issued  without  authority  of  law;  on  the  other 
hand,  if  the  survey  became  final,  the  land  was  a  portion  of 
the  public  domain  and  subject  to  pre-emption. 

As  to  the  point  that  an  appeal  was  taken  to  the  Supreme 
Court  of  the  United  States  from  the  District  Court,  and  that 
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it  does  not  appear  that  such  appeal  was  ever  dismissed  by 
the  Appellate  Court,  it  does  not  appear  that  the  appeal  was 
not  dismissed,  and  as  the  District  Court  subsequently  made 
an  order  authorizing  the  grantee  to  proceed  as  upon  a  final 
decree,  and  as  proceedings  were  had,  viz.,  a  survey  and  ap- 
proval, the  law  will,  after  such  a  lapse  of  time,  presume  that 
the  District  Court  had  before  it  an  order  of  dismissal  or  a 
stipulation  justifying  its  action,  rather  than  that  it  acted 
without  such  order.  Mtbiok,  J. 


In  the  Superior  Court 

CiTT  AND  Couinr  OF  San  Fbanoisco. 

Department  8. 

ISAAC  HECHT  bt  al.,  Plaintiffb, 

vs. 
OEOBOE  K.  PORTER  et  al..  Dependants. 

TxADK-MAXK.  A  trade-mark  can  be  appropriated  on]y  with  respeot  to  a 
partionlar  clasa  of  merchandise.  An  appropriation  for  only  one  class 
does  not  entitle  the  owner  to  protection  in  the  use  of  the  mark  for  a 
different  claas,  and  any  Bubseqaent  appropriator  may  use  the  same 
mark  on  a  different  class  of  merchandise. 

CiiAfls.  In  trade-mark  law  the  word  class  is  not  used  in  a  scientific  sense, 
bat  in  a  commercial  sense.  The  criterion  for  ascertaining  whether 
an  article  belongs  to  a  particular  class,  is,  What  does  the  bayer  ask 
for,  and  what  does  he  believe  he  is  getting  ? 

Lbaiheb  AMD  BuBBCB  BooTB  MOT  Samx  Clabs.  HM,  accordingly,  where 
plaintiffs  appropriated  the  word  "Ironclad"  as  a  trade-mark  for 
mbber  boots,  that  it  was  no  infringement  for  defendants  to  nse  the 
same  word  as  a  trade-mark  for  leather  boots. 

Wheaion  db  Scrivner,  for  plainti&. 
Boone  db  MUler,  for  defendants. 

The  Cotjbt:  (Allen,  J.) 

This  is  an  action  brought  to  enjoin  the  defendants  from  the 
use  of  a  trade-mark.  The  facts  are  subatantially  as  stated  in 
the  brief  of  the  plaintiffs:  "  Both  parties  are  wholesale  manu- 
facttirers  and  dealers  in  boots  and  shoes.  Mr.  Michael  Hecht, 
a  member  of  the  firm  of  Hecht  Bros.  &  Co.,  devised,  and  his 
firm  adopted  and  appropriated  the  word  '  Ironclad '  as  a  trade- 
mark, as  applied  to  rubber  boots,  in  March,  1879.  The  word 
was  adopted  as  an  arbitrary  symbol  to  especially  distinguish 
their  boots  from  all  others  in  the  market.  That  the  word  had 
never  been  applied  as  a  trade-mark  to  boots  prior  to  its  adoption 
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by  the  plaintiffs.  That  plaintiffs  had  the  sole  use  and  pio- 
prietorship  of  the  trade-mark  till  about  October,  1880,  men 
the  defendants  began  selling  a  waterproof  leather  boot  with  this 
trade-mark  upon  it,  and  have  been  using  it  since  that  time." 

The  plaintiffii  claim  that  their  trade-mark  "Ironclad"  is  one 
that  is  singular  with  regard  to  boots,  and  that  the  word  *'  boots  ^ 
denotes  a  class  within  the  meaning  of  the  law,  and  hence  that  it 
oovers  everything  that  comes  under  the  definition  of  "  boots." 
Defendants  say  ''  boots"  are  not  a  class,  but  that  leather  and 
rubber  boots  are  entirely  different,  and  of  a  different  class,  and 
no  purchaser  can  be  deceived  by  the  defendants'  use  of  the  word 
**  Ironclad"  on  the  leather  boots. 

The  difficulty  arises  in  the  definition  of  the  word  "class." 
What  is  a  class?  The  word  "  class"  is  not  used  scientifically  bj 
law  writers.  We  all  know  what  the  word  "  class  "  means  when 
used  scientifically,  to  wit,  in  natural  history.  It  is  the  laigest 
enumeration  in  classification.  We  have  "class,"  "order," 
"family,"  "tribe,"  "genus,"  and  "species;"  and  "class" 
comprehends  all  these.  It  is  certainly  not  used  by  the  law 
authorities  in  a  scientific  sense;  it  is  used  in  a  general  sense. 
The  question  in  this  case  is.  What  is  a  class?  Does  the 
word  "boots"  denote  a  class?  The  only  authorities  I  have 
been  able  to  find  bearing  upon  what  the  word  "  class  "  em- 
braces are  in  Brown  on  the  Law  of  Trade-Marks,  Sec.  66: 
"Protection  will  not  be  given  unless  in  connection  with  the 
class  of  goods  to  which  the  mark  has  been  applied.  Yice- 
Chancellor  Wood  in  1865  remarked  that  the  Court  had  taken 
on  itself  to  protect  a  man  in  the  use  of  a  trade-mark  as  ap- 
j>lied  to  a  puiicular  description  of  article.  He  has  no  prop- 
erty in  that  trade-mark  per  se,  any  more  than  a  person  has  in 
any  fanciful  denomination  which  he  may  assume  for  his  own 
partieular  use,  without  reference  to  his  trade.  If  he  does 
not  carry  on  a  trade  in  iron,  but  carries  on  a  trade  in  linen, 
and  stamps  a  lion  on  his  linen,  another  person  may  stamp  a 
lion  on  his  iron. "  India  rubber  and  leather  are  entirely  differ- 
ent articles — of  different  origin.  One,  rubber,  is  of  vegetable 
origin,  and  the  other,  leather,  is  of  animal  origin.  Rubber  is  sub- 
stantially of  vegetable  origin.  "  But  when  he  has  appropriated 
a  mark  to  a  pa^icular  species  of  goods,  and  when  he  has  caused 
his  goods  to  circulate  with  that  mark,  when  that  mark  has  be- 
come the  known  indicium  of  their  being  his,  the  Court  has  said 
that  nobody  shall  defraud  him  by  using  that  mark  and  passing 
off  the  goods  of  another's  manufacture  as  being  the  goods  of 
the  owner  of  the  mark.  *  *  *  Parties  may  adopt  fiie  same 
name.  The  word  *  magnolia  '  may  properly  serve  to  indicate  a 
certain  manufacture  of  gin  for  one  proprietor,  and  a  certain 
brand  of  whisky  for  anoi£er;  for,  although  both  contain  a  large 
proportion  of  alcohol,  the  fluids  cannot  be  said  to  belong  to  the 
same  class;  and  the  fanciful  appellation  of  Bismark  may,  in 
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compliment  to  the  statesman,  be  used  for  cement,  notwithstand- 
ing the  fact  that  another  had  appropriated  it  for  paper  collars." 

The  present  case  is  somewhat  analogous  to  the  following,  the 
"I.  X.  L."case: 

''  Time  out  of  mind  the  manufacturing  establishment  of 
Wostenholm,  in  England,  has  iised  the  letters  ''I.  X.  L."  on 
cutlery.  The  exclusive  right  to  the  use  of  that  symbol  had, 
at  common  law,  become  vested  in  that  firm — so  far  as  it  was 
actually  stamped  on  certain  articles.  It  could  properly  have 
been  appropriated  for  making  all  kinds  of  cutlery,  fine  and  com- 
mon, large  and  small.  The  mark  was  known  all  over  the  world, 
and  bv  it  was  understood  that  the  house  of  Wostenholm  had 
manufactured  the  steel  fabrics  thus  stamped.  *  *  *  An 
American  firm  doing  business  in  Evansville,  Indiana,  applied 
for  registration  of  that  mark  for  a  chopping-axe.  They  ^d  not 
pretend  to  have  adopted  the  symbol  before  the  year  1870,  many 
years  after  it  had  acquired  a  universal  reputation  through  the 
ibiglishfirm  of  Wostenholm:  Held,  chopping-azes  are  not  in- 
cluded in  tiiie  particular  class  of  goods  in  which  the  Wostenholms 
used  the  mark.    Registration  allowed." 

In  that  case  it  was  claimed  that  choppiog-axes  came  within 
the  definition  of  the  word  "cutlery,"  and  mat  "cutlery"  de- 
noted a  class. 

"In  January,  1872,  Wostenholm  and  Son»  of  England,  filed 
an  application  for  the  registration  of  the  said  symbol  '  I.  X.  L.' 
as  a  trade-mark  for  cutlery.     They  set  forth  the  long  term  of 

S)iB  during  which  their  firm  had  used  it  for  the  same  purpose, 
e  certificate  of  registry  was  duly  issued.  In  March,  18y2,  a 
manufacturing  firm  in  Hartford,  Connecticut,  filed  an  application 
for  a  mark  newly  adopted,  of  which  the  said  symbol  is  the  essen- 
tial part.  It  was  to  be  applied  to  scythes.  The  case  was  sus- 
pended until  evidence  was  furnished  that  the  English  firm  of 
Wostenholm  did  not  make  scythes.  The  adoption  by  the  Hart- 
ford company  was,  therefore,  lawful,  and  the  mark  was  registered 
for  the  third  time." 

In  the  case  of  the  Amoskeag  Mamifacluring  Co,  vs.  Oamer, 
55th  Barbour,  it  was  decided  that  the  plain  cotton  cloths  and 
printed  cotton  cloths  belong  to  different  classes.  The  defend- 
ants applied  the  plaintiffs'  trade-mark  to  calicoes.  It  was 
held,  not  an  infringement;  that  a  person  could  not  apply  a 
trade-mark  to  all  cotton  cloths;  that  plain  and  printed  cotton 
^doths  belong  to  different  classes. 

In  Browne  on  Trade-marks,  Sec.  450,  cited  by  plaintiffs' 
counsel,  speaking  of  the  criterion,  it  says:  "The  classification 
of  commerce  must  be  consulted.  The  experimentum  crusia  is 
this:  What  does  a  buyer  ask  for?  An  experienced  tippler  may 
say  that  he  is  at  times  unable  to  distinguish  old  whisky  from 
brandy,  so  much  are  they  alike  in  taste,  and  that  that  circum- 
jstance  is  a  good  reason  why  the  halo  of  a  trade-mark  for  one 
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article  should  be  considered  broad  enough  to  embrace  the  other. 
That  is  a  question  of  evidence  rather  than  of  classifying.  If  the 
purchaser  asks  for  brandy  he  does  not  wish  for  whisky.  What 
does  he  believe  he  is  getting  ?  "  What  does  he  ask  for  ?  If  he 
asks  for  something  and  gets  what  he  did  not  ask  for,  and  knows 
it,  he  would  not  be  deceived;  but  if  he  believe  he  is  getting 
what  he  asked  for,  and  is  not,  he  would  be  deceived.  Those 
two  things  constitute  the  criterion:  What  does  a  buyer  ask  for, 
and  what  does  he  believe  he  is  getting? 

There  are  numerous  kinds  of  boots :  Men's  boots,  ladies'  boots, 
gaiter  boots,  rubber  boots,  leather  boots,  canvas  boots,  etc. 

The  plaintiffs  manufacture  a  peculiar  kind  of  ruJbber  boot,  and 
the  defendants  manufacture  a  peculiar  kind  of  leather  boot,  not 
only  different  in  material  but  in  the  manner  in  which  it  is  made 
— a  heavy,  coarse  leather  boot,  with  rivets  in  each  of  the  sides. 

It  is  cliujned  and  proved  that  in  ordering  goods — '*  ironclad 
boots  " — confusion  has  arisen;  defendants'  boots  having  been 
sent  for  plaintiffs',  and  vice  versa. 

The  criterion  as  just  stated  is,  what  does  the  purchaser  adi 
for,  and  what  does  he  believe  he  is  getting.  If  a  purchaser  ask 
for  ''ironclad  boots"  and  Mr.  Porter  were  to  show  him  defend- 
ants' **  ironclad  boot,"  would  the  purchaser  be  deceived — ^wonld 
he  believe  he  was  buying  plaintiffs'  rubber  **  ironclad  "  boot?  I 
think  not.  The  only  way  a  party  can  be  deceived  within  the 
meaning  of  the  law  of  trade-marks  is  when  the  purchaser  has  an 
opportunity  of  not  only  looking  at  the  trade-mark,  but  also  at 
the  article  to  which  it  is  af&xed. 

My  conclusions,  therefore,  are  that  boots  does  not  denote  a 
class;  that  rubber  boots  and  leather  boots  belong  to  different 
classes;  and  that  no  one  is  deceived  by  defendants  using  the 
word  "  ironclad  "  on  their  leather  boots. 

Judgment  will  therefore  be  rendered  for  defendants. 


New  Law  Fablications. 


Elements  of  The  Laws:    Thomas  L.  Smith,  Editor,  J.  B.  lip- 
pincott  &  Co.,  Philadelphia,  Publishers. 

The  editor,  Hon.  Thos.  L.  Smith,  late  one  of  the  Judges  of 
the  Supreme  Court  of  Indiana,  has  done  some  very  good  and 
useful  work  in  preparing  this  book.  It  is  not  too  large  a  book 
to  frighten  a  layman  or  student  from  reading  it;  it  is  written  in 
such  a  clear,  simple,  and  pleasant  siyle  that  school  boys  can 
easily  digest  it;  and  it  is  printed  in  distinct,  large  type.  It  is 
admirably  fitted  to  be  a  text-book  and  also  for  general  use. 
We  would  recommend  it  to  teachers  and  school  trustees. 


mt\t  (Siuit  ^m  iirnmal. 


Vol-  IX.  June  24,  1882.  No.  18. 


POLICIES  OF  INSURANCE  ON  PERSONAL  PROPERTY 
"CONTAINED  IN,  ETC.,"  CONSTRUED. 


It  is  often  a  question  in  the  construction  of  policies  of  insur- 
ance of  personal  property  whether  the  words ."  contained  in," 
**  situated  in,"  and  the  like,  are  words  of  warranty  or  of  simple 
description.  This  is  important  where  the  insured  seeks  to  re- 
cover for  a  loss  occurring  upon  property  removed  from  the  place 
where  it  was  originally  insured. 

In  the  absence  of  a  negative  clause  in  the  policy,  providing 
that  the  policy  shall  be  void  in  case  of  a  removal  of  the  goods  or 
the  assent  of  the  company  is  not  obtained,  the  liability  of  the 
company  will  depend  upon  the  construction  of  the  above  terms. 

If  they  are  held  to  be  words  of  warranty  a  removal  of  the 
goods  will  prevent  a  recovery;  if  words  of  description,  it  will 
not. 

That  the  construction  of  this  language  in  such  cases  will  de- 
pend upon  its  character  of  the  goods  insured,  the  American 
authorities  are,  as  far  as  they  go,  nearly  uniform. 

The  Courts  of  the  States  of  Iowa  and  Minnesota  have  so  held 
from  a  comparatively  early  period,  and  their  later  decisions 
have  not  changed  the  uniform  rule  of  these  States,  viz. :  That 
these  words  are  words  of  description  merely  when  they  have 
reference  to  goods  of  a  movable  character,  the  use  and  enjoy- 
ment of  which  contemplates  a  removal  from  the  premises  while 
in  the  possession  of  the  owner. 

In  Peterson  vs.  Mississippi  Valley  Insurance  Company,  24  Iowa, 
494  (1868),  a  policy  of  fire  insurance  described  the  properly  as 
*'  dwelling-house,  $400;  grain  in  stack  or  crib,  $600;  hay  in 
stack,  $320:  seven  horses,  $750;  cattle,  $275;  situate  Sec.  22, 
Town.  99,  R.  7,  West."  The  policy  further  contained  this  con- 
dition:    ''If  the  risk  be  increased  by  the  erection  of  adjacent 
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buildings  or  by  any  other  means  without  the  assent  of  the  com- 
pany the  policy  shall  become  void."  The  insured,  a  farmer, 
while  hauhng  his  grain  to  market  stopped  for  the  night  at  a 
hotel  and  put  his  team  in  the  hotel  barn,  in  which  the  properfcy 
was  more  exposed  to  fire  than  in  its  use  on  the  farm  of  the 
assured.  During  the  night  the  bam  was  destroyed  by  fire  and 
with  it  one  of  the  horses  of  the  assured.  No  assent  of  the  com- 
pany had  been  given  to  the  use  of  the  property  off  section  22.  It 
was  held  that  the  company  was  liable  and  that  the  risk  assumed 
by  it  was  not  limited  to  the  use  of  the  team  on  section  22,  bat 
extended  to  the  usual  and  ordinary  use  of  it,  whether  on  the  farm 
or  temporarily  passing  therefrom.  Dillon,  C.  J.,  in  giying 
judgment,  said:  ''In  effecting  this  insurance  and  paying  the 
company  for  the  risk  it  assumed,  it  cannot  be  supposed  that  the 
plaintiff  was  to  be  deprived  upon  a  penalty  of  forfeiture  of  hia 
policy  of  the  ordinary  and  beneficial  use  of  the  property  in- 
sured. The  insurance  extended  through  five  years.  Is  it  to  be 
supposed  that  every  time  the  plaintiff  had  occasion  to  go  off  ot 
section  22  to  the  mill,  to  market,  or  for  fuel,  he  should  go  to  the 
city  of  Decorah  and  get '  the  assent  of  the  secretary  of  the  com- 
pany endorsed  thereon  ? '  It  may  be  said  that  the  plaintiff  could 
procure  the  general  assent  from  the  company,  but  how  can  it  be 
known  that  the  coropany  would  give  it?  And  if  the  company 
had  told  the  plaintiff  at  the  time  of  taking  the  risk,  as  they  now 
assert  is  the  case,  that  every  time  your  team  passes  the  boundaiy 
of  section  22  it  passes  out  of  the  protection  of  the  policy  and 
renders  it  void,  he  would  hardly  have  cared  to  pay  nis  money 
for  such  insurance  made  so  precarious.  If  defendant's  view  be 
correct,  the  plaintiff  could  not  have  recovered  if  his  horses  had 
been  killed  by  lightning  while  he  was  on  his  way  to  obtain  the 
company's  consent,  provided  he  did  not  happen  to  be  on  section 
22  at  the  time.  ^^  *  ♦  To  hold  otherwise  would  be  scarcely 
less  unjust  to  the  plaintiff  than  disastrous  in  its  tendency  to  in- 
surance companies.  If  they  could  escape  liability  on  such 
defenses  the  business  of  insurance  would  soon  fall  into  popular 
disfavor  and  merited  odium.  In  holding  insurance  companies 
liable  in  case  like  the  present,  we  are,  whether  they  will  believe 
it  or  not,  promoting  tneir  best  interest  as  well  as  those  of  the 
public  upon  whose  patronage  they  are  entirely  dependent." 

In  this  case  the  policy  covered  both  buildings  and  properly. 
So  in  the  case  of  MiUs  vs.  The  Farmers'  Insurance  Company,  o7 
Iowa,  400  (1873),  the  policy  covered  frame  dwellings  and 
furniture,  etc.,  and  ''live  stock  on  premises,  $225,  situated 
section  7,  76,  27. "  Plaintiff  claimed  $200  for  one  horse  owned 
and  kept  by  him  on  the  said  premises  which  was  killed  by 
lightning  six  miles  therefrom  while  plaintiff  was  driving  along 
on  the  way.  It  was  held  that  plaintin  could  recover  on  the  au- 
thority of  the  previous  case. 
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In  the  above  cases  the  policy  covered  both  real  and  personal 
property. 

In  the  case  of  Everett  vs.  The  Continental  Insurance  Company, 
21  Minn.  76  (18711),  a  threshing  machine  as  cont-ained  or  located 
in  a  certain  bam  was  destroyed  while  outside  of  the  bam,  and 
it  was  held  that  a  statement  to  that  effect  in  the  policy  was  not 
a  **  promissory  stipulation  on  the  part  of  the  applicant  or  a  con- 
dition of  insurance  on  the  part  of  the  insured  that  such  location 
shall  remain  xmchanged;  or,  if  changed,  that  while  changed  the 
insurance  shall  cease  or  be  suspended."  Then  came  a  still 
stronger  case,  that  of  McCluer  vs.  The  Oirard  Fire  and  Marine 
Insurance  Company,  43  Iowa,  349  (1876),  where  the  policy 
covered  a  phaeton,  horse,  harness,  and  buggy  described  as  con- 
tained in  a  frame  bam  situated  on  the  northeast  comer  of 
alley  and  Eleventh  street,  Dubuque,  Iowa."  The  phaeton  was 
destroyed  by  fire  while  in  a  carnage  shop  undergoing  repairs. 
The  company  was  held  liable. 

The  Court  held  the  words  "  contained  in,  etc.,"  to  be  words 
of  description  and  not  of  warranty. 

''Suppose,"  said  Adams,  J.,  "at  the  time  the  policy  was 
signed  and  delivered,  the  carriage  was  standing  in  the  street  in 
front  of  the  defendant  insurance  office,  where  possibly  it  was. 
Would  it  be  competent  now  to  show  such  fact  to  defeat  the 
policy?  We  think  not.  The  words  'contained  in  a  bam' 
were  not  used  to  describe  its  situation  at  that  moment.  That 
was  not  a  material  fact  in  regard  to  which  the  company  desired 
a  stipulation.  The  material  fact  was  that  the  carriage,  when 
not  used,  was  kept  in  the  barn  described  as  its  ordinary  place 
of  deposit.  *  *  *  The  words  here  used  must  be  construed 
with  reference  to  the  propertv  to  which  they  are  applied. 
Carriages  which  are  kept  for  sale  and  are  insured  as  contained 
in  a  certain  warehouse  could  not  be  removed  to  a  different  ware- 
house without  avoiding  the  policy.  There  is  nothing  in  the 
nature  of  the  property  to  indicate  that  they  will  be  removed  and 
ibe  insurance  is  not  made  with  reference  to  such  fact.  But 
where  a  person  procures  a  policy  upon  his  horse,  harness, 
buggy,  and  phaeton  as  contained  in  a  certain  bam,  the  presump- 
tion must  be  that  they  are  in  use  and  that  the  policy  is  issued 
with  reference  to  such  use." 

Then  came  the  case  of  Holbrook,  Jr.,  vs.  St.  Paul  Fire  and 
Marine  Insurance  Company,  26  Minn.  229  (1878).  In  this  case 
the  policy  covered  thirty-six  mules  "contained  in  a  two-story 
frame  bam  (36x100  feet)  situated  (detached)  on  section  No.  19, 
T.  140,  B.  43,  in  Becker  County,  Minn.  These  words  were 
held  merely  words  of  description  and  not  a  warranty  that  the 
mules  should  remain  in  the  bam  nor  a  condition  that  the  risk 
should  cease  if  they  were  taken  out  of  it."  The  Court  followed 
Everett  vs.  Coniinerdal  Insurance  Company,  supra,  saying:  "  So 
language  which  occurring  in  a  policy  upon  property  from  its 
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character  and  in  its  ordinary  use  kept  permanently  and  con- 
tinuously in  one  place  as  a  stock  of  merchandise  or  machineiyin 
a  building  or  household  furniture  or  things  stored  might  perhaps 
be  held  to  limit  the  risk  to  the  property  while  in  the  place  con- 
tained as  described  by  the  policy,  could  not,  without  defeating 
the  manifest  intention  of  the  parties,  receive  the  same  interpreta- 
tion when  occurring  upon  entirely  different  property,  the  real 
and  beneficial  enjoyment  of  which  forbids  it  being  kept  at  all 
times  in  one  place,  such  as  horses,  carriages,  farm  machineiy, 
etc." 

The  next  case  was  that  of  LongueviUe  vs.  The  Western  Absut- 
ance  Go,,  51  Iowa,  553  (1879).  The  policy  covered  '*  household 
furniture,  useful  and  ornamental,  including  sewing  machine, 
provisions,  and  family  wearing  apparel.  All  contained  in  a  two- 
story  frame  dwelling  on  lot  6,  Newbery's  subdivision,  Dubuque, 
Iowa."  Some  of  the  wearing  apparel  was  destroyed  while  worn 
by  plaintiff  when  he  was  not  on  the  premises  described.  The 
Court  held  the  case  came  within  the  rule  of  McGluer  vs.  Oirard 
Fire  Insurance  Company,  supra,  and  said:  ''  The  character  of 
the  property  insured  must  be  considered  in  determining  the 
true  construction  of  the  policy.  The  household  furniture  is  used 
only  in  the  dwelUng.  It  ie  proper  to  infer  that  the  parties 
to  the  contract  intended  that  the  risk  should  attach  to  it  only 
when  in  the  building  specified.  But  wearing  apparel,  when 
used,  must,  of  necessity,  be  worn  sometimes  away  from  the 
dwelling.  We  must  infer  that  the  parties  to  the  contract  in- 
tended the  apparel  to  be  used,  and  hence  intended  it  to  be  used 
sometimes  awav  from  the  dwelling.  Of  course  the  use  of  the 
apparel  away  from  the  dwelling  must  be  an  ordinary  use,  and 
the  dwelling  must  be  the  place  of  deposit  for  the  apparel  when 
not  in  use.  The  policy  therefore  does  not  contemplate  that  the 
insured  may  take  a  journey  or  sleep  away  from  the  dwelling, 
thus,  when  the  apparel  is  not  worn,  keeping  it  in  a  place  of  de- 
posit other  than  his  oytxl  dwelling. 

Before  citing  the  case  which  holds  the  contrary  we  may  add 
one  other  to  the  list,  that  of  Lyons  vs.  Providence  Washingt<m 
Insurance  Company,  24  Alb.  Law  Jour.  227  (Sept.,  1881),  de- 
cided by  the  Supreme  Court  of  BhodB  Island  £Lere  the  pohcy 
covered  certain  articles  of  furniture  described  as  ''  all  contained 
in  house  —  McMillen  street.  Providence,  B.  I."  When  the 
fire  occurred  the  articles  had  been  removed  to  another  house. 
The  Court  said :  ' '  The  question  is,  were  the  words  we  have  quoted 
merely  a  description  of  the  property  insured,  or  were  they  in- 
tended as  warranty  that  the  goods  should  remain  in  the  house 
where  they  then  were,  and  that  the  liability  of  the  company  was 
limited  to  loss  from  fire  at  that  house.  The  question  seems  to 
us  to  be,  how  had  a  person  of  ordinary  intelligence  a  right  to 
understand  it  ?  And  in  deciding  this  it  is  to  be  considered  that 
the  officers  of  companies  are  men  skilled  and  practiced  in  a 
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particular  basmess,  and  are  supposed  to  know  how  to  express 
their  meaning  and  to  have  used  the  language  they  deemed  most 
adapted  to  the  purpose.  It  would  have  been  easy  to  have  pro- 
Tided  in  plain  language  that  the  insurance  would  be  void  if  the 
goods  were  removed  without  their  consent,  or  without  notice  to 
them  from  the  house  where  they  then  were.  *  *  *  There 
are  other  cases  where,  from  the  very  nature  of  the  property,  it 
must  be  in  the  contemplation  of  the  parties  that  the  insured  is 
to  have  the  right  to  remove  it  at  least  temporarily,  as  in  the  case 
of  agricultural  tools  and  machinery.  In  the  present  case  is  it 
property  which  in  its  ordinary  use  would  be  expected  to  ^remain 
on  the  premises  five  years?  Had  the  defendant  a  right  to  sup- 
pose that  the  plaintin  understood  that  she  was  bin(£ng  herself 
to  keep  it  there  ?  They  have  provided  specially  that  die  shall 
not  transfer  the  title  or  sell  the  property  without  their  consent. 
They  might  have  provided,  but  they  did  not,  that  she  should  not 
lemove  it  without  their  consent." 

This  cause  was  evidently  decided  upon  the  ground  of  the  ab- 
sence of  a  negative  claim  in  the  policy,  but  the  Court  would  have 
certainly  so  held  had  the  property  been  of  a  movable  character 
as  in  the  cases  above  cited. 

The  only  important  case  which  holds  a  contrary  doctrine  to 
those  already  mentioned  is  that  of  Annapolis  and  Elk  Ridge  R,  B, 
Co.  vs.  The  Baltimore  Fire  Insurance  Company,  32  Md.  37  (1871), 
where  a  policy  of  insurance  taken  out  by  a  railroad  company  de- 
scribed a  portion  of  the  property  insured  as  follows:  *'  $2,250 
on  two  Murphy  &  Allison  passenger  cars,  say  $1,125  on  each, 
one  of  them  being  used  as  a  baggage  and  passenger  car  con- 
tained in  the  car  house  marked  No.  1;  and  $3,000  on  locomotive 
engine  J.  H.  Nicholson,  contained  in  the  engine-house  marked 
No.  2.  One  of  the  Murphy  &  Allison  cars  was  entirelv  destroyed, 
and  the  engine  damaged  by  fire  while  on  the  line  of  the  road.  It 
was  held  that  the  words  ' '  contained  in  "  were  not  intended  merely 
to  describe  the  car  and  ehgine  covered  by  the  policy,  but  were  de- 
signed to  limit  the  risk  of  the  insurance  company  to  the  time 
daring  which  the  car  and  the  engine  were  actually  in  the  car  and 
engme  houses,  and  that  having  been  injured  when  out  of  the 
car  and  engine  houses  no  recovery  could  be  had  on  the  policy. 

This  case  is  commented  upon  by  the  Court  in  McCluer  vs. 
The  Oirard  Fire  and  Marine  ins.  Co., supra,  who  said,  in  stating 
case:  "The  decision  in  this  case  was  put  upon  a  peculiar 
ground.  It  appeared  that  the  car-house  could  not  contain  all 
the  cars  described  in  the  policy.  Again  the  policy  was  upon  the 
car-house  as  well  as  the  cars,  and  the  car-house  being  in  uie  city, 
it  and  the  cars  in  it  were  more  exposed  than  cars  on  the  road. 
It  was  thought  therefore,  considering  the  fact  of  the  greater 
danger,  and  also  the  fact  that  the  car-house  would  not  hold  all 
the  cars  mentioned  in    the   policy,  that  tiie  intention  of   the 
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railroad  company  was  to  insure  the  car-house  and  its  contents  as 
contents." 

This  case,  it  appears  to  us,  was  not  decided  according  to  the 
present  weight  of  authority.  There  was  a  dissenting  opinion  in 
it.  And  the  reasons  upon  which  it  was  decided  adversely  to 
the  plaintiff  were,  it  would  seem,  the  reasons  why  it  should  have 
been  decided  in  its  favor.  In  several  of  the  cases  above  cited 
the  dwelling-house  and  its  contents  were  insured,  and  as  far  as 
can  be  gathered  from  their  statements  of  facts  and  the  intention 
of  the  parties,  the  property  with  its  contents  were  insured  as 
content49.  And  as  far  as  increased  risk  would  have  any  effect  in 
vitiating  the  policy,  it  was  admitted  by  the  Court  that  the  cars 
and  engine  were  safer  while  on  the  road  and  under  the  care  of 
the  engineer  andbrakeman,  than  when  stationed  in  the  car-house 
located  in  the  city,  and  subjected  to  the  additional  danger  of 
destruction  by  fire  from  adjacent  buildings. 

Nor  can  the  case  of  Oorman  vs.  The  Hand  in  Hand  Insurance 
Company,  11  Ir.  C.  L.  224  Ezch.,  be  considered  as  substantiating 
this  doctrine.  The  policy  here  insured  certain  ''  agricultural 
machines  "  tlien  beine^  in  a  specified  place,  and  which  were 
moved  therefrom  at  the  time  the  fire  occurred,  because  it 
distinctly  provided  that  in  case  of  their  removal  without  the 
sent  of  the  company  the  risk  should  cease.  It  was  accordingly 
held  that  the  contract  rendered  the  place  material,  and  that  the 
insurers  were  not  liable  for  the  loss.  In  such  cases,  however, 
said  the  Court,  the  policy  should  receive  a  reasonable  constmo- 
tion.  And  the  risk  upon  horses  or  agricultural  implements,  the 
contemplated  use  of  which  would  necessarily  render  frequent 
reinoval  from  the  specific  place  essential,  did  not  absolutely  cease 
upon  such  removal,  but  ceased  pro  tempore  when  they  left  it  and 
re-attached  upon  their  return. 

There  can  scarcely  be  a  doubt  that  if  there  had  been  nodsose 
in  the  policy  against  a  removal  of  the  machines  the  case  would 
have  been  decided  differentlv. 

Even  where  the  policy  nas  provided  that  a  removal  of  the 
goods  will  vitiate  the  insurance,  it  has  been  decided  that  the 
eompany  is  nevertheless  liable.  As  where  there  was  an  insur- 
ance upon  goods  "  contained  in  the  third  story  of  a  four-stcny 
building  "  and  they  were  removed  into  another  room  in  the  same 
story  of  the  same  building,  it  was  still  held  to  cover  the  goods 
although  the  policy  provided  that  it  should  be   void  if  the 

firoperty  should  be  removed  without  necessity  to  any  other  place. 
West  vs.  Old  Colony  Ins.  Co.,  9  Allen.)  But  here  there  yna 
no  increased  risk,  and  the  ''other  place,"  on  contemplation  of 
the  parties,  was,  no  doubt,  another  building  or  another  stozy  of 
the  same  building. 

Going  back  to  the  earlier  cases,  it  will  be  found  that  the 
doctrine  originally  announced  had  already  been  pretty  clearly 
established. 
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In  the  case  of  The  Fiichburg  E,  B.,  Go.  vs.  Charleston  Mutiud 
Fire  Ins.  Go.,  7  Gray,  64  Q856),  the  policy  of  the  railroad  com- 
pany was  on  their  "  road  lumiture,  consisting  of  locomotive  en- 
gines, cars  of  all  descriptions,  and  snow  ploughs,  on  the  line  of 
their  road,  but  not  in  machine  or  repair  shops."  The  cars  were 
destroyed  while  upon  a  track  connected  with  the  company's  road 
though  not  owned  or  controlled  by  the  company,  and  it  was  held 
they  could  nevertheless  recover.  The  Court  did  not  consider 
that  the  words  "  line  of  their  road"  should  be  confined  exclu- 
sively to  cars  while  on  their  particular  road  in  distinction  from 
any  spurs  used  in  connection  with  them.  That  was  too  narrow 
a  construction,  in  the  opinion  of  the  Court,  looking  at  the  nature 
of  the  property  insured  and  the  language  of  the  policy.  As  it 
was  in  the  usual  <^ourse  of  the  business  of  the  plaintiff  to  employ 
their  cars  in  conveying  freight  from  their  own  road  and  deliver- 
ing it  at  the  wharf,  its  entire  line  became  by  adoption  and  for  all 
practical  purposes  their  line  of  road. 

So  in  the  case  of  SmiJth  et  aJ.  vs.  Mechanics  <B  Traders  Fire  In- 
surance Company,  32  N.  Y.  399  (1865),  where  the  policy  described 
the  property  as  being  a  *'  two-story  frame  building  used  for 
winding  and  coloring  yarn  and  for  the  storage  of  spun  yam,"  it 
was  held  that  it  did  not  thereby  warrant  that  such  building 
was  to  be  continued  so  used,  and  that  such  statement  in  the 
policy  was  a  warranty  as  to  the  use  in  presenti  only,  and  would 
not  be  deemed  as  continuing  warranty  of  such  building. 

To  the  same  effect  is  Blood  vs.  Howard  Fire  Ins.  Co.,  12  Cush. 
472  (1853),  where  it  was  held  that  a  statement  in  an  application 
for  fire  insurance  that  a  building  was  fastened  up  and  occupied 
only  occasionally  for  a  particular  purpose,  if  it  were  made  a 
warranty  by  the  terms  of  ^e  policy,  was  only  a  warranty  of  the 
then  existing  situation,  and  not  that  it  should  so  continue  during 
the  whole  term  of  the  risk,  and  a  change  in  the  occupation  not 
increasing  the  risk  would  not  of  itself  avoid  the  policy. 

It  may  then  be  said  to  be  pretty  well  settled  law  in  this 
eoiintry  that  in  the  insurance  of  personal  property  the  Courts 
look  to  the  character  and  nature  of  such  property  in  construing 
policies  of  insurance;  that  where  the  goods  are  of  a  kind  whose 
use  and  beneficial  enjoyment  consist  in  their  being  moved  about 
irom  place  to  place,  language  which  describes  their  location  at  the 
time  the  policy  is  taken  out  cannot  be  considered  as  a  warranty  . 
that  they  shall  always  remain  there,  and  a  removal  will  not  void 
the  insurance;  and  if  the  case  first  cited  be  regarded  as  author- 
itative, even  where  the  policy  provides  that  an  increased  risk 
prevent  a  recovery,  tiie  company  will  still  be  held  liable. 

W.  H.  WmTTAKEB,  in  Albany  Law  Journal. 
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.MoEiNSTBT,  J.,  delivered  the  opinion  of  the  Court: 

This  cause  was  submitted  for  decision  June  5, 1882. 

The  District  Attorney,  in  his  closing  argument  to  the  juiy, 
said  he  would  read,  ^^as  a  portion  of  his  argument,"  from  a 
book  called  ''Browne*s  Medical  Jurisprudence  of  Insanity." 
The  bill  of  exceptions  proceeds:  ''No  testimony  had  been 
introduced  to  show  that  this  was  a  recognized  work  or  stand- 
ard authority,  or  that  it  was  a  scientific  work.  The  defense 
objected  to  said  book,  or  any  part  thereof,  or  to  any  opinion 
of  said  alleged  writer,  on  tne  ground  that  it  had  not  been 
established  to  be  a  scientific  work,  or  a  standard  or  recog- 
nized authority,  and  that  it  was  incompetent.  The  Court 
overruled  the  objections,  and  the  defense  then  and  there 
duly  excepted.  And  the  District  Attorney  did  read  from 
said  book  various  sections  thereof,  commenting  upon  and 
treating  of  the  subject  of  insanity,  arid  atistaining  the  prose- 
cution's theory  of  the  case.'' 

An  expert  has  sometimes  been  defined  to  be  a  witness  who 
testifies  to  conclusions  from  facts,  while  an  ordinary  witness 
testifies  only  as  to  facts.  Mr.  Wharton  thinks  this  definition 
not  sufficiently  exact,  since  no  witness  called  to  facts  repro- 
duces them  precisely  as  they  exist;  more  or  less  of  inference 
being  mingled  with  almost  every  detail  of  ordinary  observa- 
tions. ''The  true  distinction  is  this,  the  non-expert  testifies 
as  to  a  subject-matter  readily  mastered  by  the  adjudicating 
tribunal;  the  expert  to  conclusions  outside  of  such  range. 
The  non-expert  gives  the  result  of  a  process  of  reasoning 
familiar,  to  every-day  life;  the  expert  gives  the  result  of  a 
process  of  reasoning  which  can  be  mastered  only  by  special 
scientists."  (Criminal  Evidence,  404.)  Whatever  the  exact 
distinction,  it  is  well  settled  that  where  the  object  is  to  as- 
certain whether  a  supposed  case  is  to  be  regarded  as  indicating 
insanity,  only  experts  in  insanity  are  to  be  called,  since  only 
experts  are  competent  to  describe  the  differentia  of  insanity 
scientificallv.  (Id.  417,  cases  cited.)  But  the  q^uestion  in 
the  particular  case,  "sane  or  insane,"  is  a  question  of  fact 
for  tne  jury.  The  expert  is  called  to  assist  the  jury  in  reach- 
ing a  just  conclusion;  his  testimony  is  necessanlj  subject  to 
the  supervision  of  the  jury.  They  must  determine  not  only 
whether  the  hvpothetical  case  on  which  his  opinion  is  based 
is  the  case  before  them,  as  established  by  credible  testimony, 
but  must  consider  the  reasons  he  had  given  for  his  opinions, 
and  by  his  whole  testimony  test  his  credibility  and  the  cor- 
rectness of  his  judgment.  Inasmuch  as  the  oircumstances 
on  which  the  jury  are  to  determine  the  weight  to  be  given 
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{he  opinion  of  an  expert  are  more  numerous  and  complicated 
than  those  by  reference  to  which  they  are  to  decide  on  the 
consideration  to  be  accorded  to  the  statements  of  a  witness 
with  respect  to  facts  and  inferences  involved,  if  any,  which 
are  witmn  the  reach  of  those  possessed  of  no  special  or 
scientific  acquirements,  it  follows  that  it  is  peculiarly  impor- 
tant that  a  defendant  charged  with  crime  should  be  "con- 
fronted "  by  the  expert  witnesses  against  him,  and  that  they 
should  be  cross-examined  in  his  presence.  But  where  the 
opinions  of  a  writer  as  to  the  presence  or  absence  of  insan- 
ity, upon  facts  more  or  less  analogous  to  those  claimed  by 
the  prosecution  or  defense  to  be  established  in  the  case,  are 
permitted  to  go  to  the  jury,  the  writer  is  not  sworn  or  cross- 
examined  at  all.  Such  evidence  is  equally  objectionable, 
whether  introduced  by  the  people  or  by  the  defendant.  If 
held  admissible,  the  question  of  insanity  may  be  tried,  not 
by  the  testimony,  but  upon  excerpts  from  works  presenting 

Jartial  views  of  variant  and  perhaps  contradictory  theories. 
D  the  case  before  us,  too,  there  was  no  evidence  that  the 
work  from  which  the  District  Attorney  read  "various"  sec- 
tions was  a  standard  authority  in  the  medical  profession,  or 
that  the  author  was  an  eocpert. 

Medical  bo^ks  are  not  admissible  as  evidence.  The  con- 
traij  was  at  one  time  held  in  Iowa  and  Alabama.  The  Iowa 
decision  {Bowman  vs.  Wooda^  19  Iowa,  446),  was  based  upon 
the  idea  that  inasmuch  as  the  opinions  of  medical  witnesses 
are  formed  in  part  upon  the  books  they  may  have  read,  the 
books  themselves  are  ''better  evidence."  A  reference  to 
what  is  said  hereafter  as  to  the  reasons  for  rejecting  such 
books  will  point  out  the  fallacy  on  which  the  conclusion  of 
the  Iowa  Court  was  based.  In  Bowman  vs.  Woods  it  was 
conceded  that  the  admission  of  such  books  is  not  in  con- 
formity to  the  prevailing  decisions.  The  Alabama  case 
(Sioudenmeier  vs.  WiUiamson,  29  Ala.  558),  will  be  herein- 
after noticed. 

Medical  witnesses,  as  observed  by  Briand,  "do  not  usurp 
the  functions,  but  serve  to  enlighten  the  consciences  of  the 
Judge  and  jury."  The  practice  is  to  ask  the  opinion  of  the 
expert,  upon  a  hypothetical  state  of  facts,  but  not  to  j^ermit 
him  to  ^note  from  books  of  authority  in  his  profession  to 
fortify  his  opinion.  Against  this  exclusion  of  written  author- 
ities medicfQ  men  have  protested  very  vehemently.  As  long 
a^o  as  the  trial  of  Spencer  Oowper,  Dr.  Grell  remonstrated 
with  ihe  Bench  when  it  was  intimated  that  the  practice  of 
reading  from  books  was  improper.  In  Beck's  Medical  Juris- 
prudence (Yol.  2,  p.  963),  is  a  citation  from  an  article  in  the 
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Edinburgh  Medical  and  Surgical  J<mmdl,  where  the  editors 
say:  ''It  appears  to  us  no  one  can  follow  this  advice"  (not  to 
read  from  medical  treatises  in  ^ving  testimony)  ''without 
compromising  the  right  and  dignity  of  his  profession  as  well 
as  the  force  of  his  evidence,  for  it  would  not  be  difficult  to 
show  that  the  medical  evidence  is  little  else  than  a  reference 
to  authority."  But  one  of  the  editors  of  the  revision  of  Beck 
by  Gillman  shows  (Vol.  %  p.  963)  tibat  the  effect  of  the  rule  is 
not  to  deprive  parties  of  medical  or  tscientific  evidence,  but 
that  Tindal's  dictum  in  GoUier  vs.  Simpson  opened  the  door 
wide  enough  to  satisfy  any  reasonable  man.  "You  may 
ask/'  said  that  Judge,  "  the  witness  whether  in  the  course  of 
his  reading  he  has  found  this  laid  down;  you  may  ask  him 
his  judgment  and  the  grounds  of  U,  which  may,  in  some  de^ 
gree,  be  founded  upon  books  as  part  of  his  general  knowl- 
edge." 

A  similar  rule  obtains  with  respect  to  a  witness  called  to 
prove  a  forei^  law;  he  should  state  on  his  responsibiMtj 
what  the  foreign  law  is,  and  not  read  fra^ents  ot  a  foreign 
code.     (Cocks  vs.  Purduy^  2  Carr  &  K.  2o9.) 

But  while  a  witness  cannot  be  permitted  to  read,  as  inde- 
pendent proof,  extracts  from  bool^  in  his  department,  he 
may  refresh  his  memory,  when  giving  the  conclusions  arrived 
at  in  his  specialty,  by  turning  to  standard  works.  (1  Whar- 
ton's Law  of  Evidence,  438.)  And,  as  we  shall  see  hereafter, 
it  would  seem  to  have  been  held  in  Wisconsin  that  a  witness 
having  cited  scientific  authorities,  they  may  be  put  in  eyi- 
dence  to  discredit  him. 

Quotations  from  medical  books  are  not  admissible  as  evi- 
dence when  offered  independently,  or  when  read  by  wit- 
nesses. It  follows  that  counsel  ought  not  to  be  allowed  to 
read  such  to  the  jury;  a  fortiori  when  they  are  not  proved 
to  come  from  works  of  standard  authority  in  the  profession. 
A  general  history  may  be  read  from,  but  this  is  only  to  re- 
fresh the  memory  of  the  Court  as  to  something  it  is  supposed 
to  know.  Bo,  under  appropriate  restrictions,  domestic  law 
books  are  permitted  to  be  read  to  the  jury.  The  Court  can 
always  correct  the  counsel  as  to  his  law,  or  the  application 
of  it.  But  the  opinions  of  medical  experts  are  in  their  na- 
ture fad^,  to  be  established  by  living  witnesses.  They  can- 
not DC  proved  by  hearsay,  alleged  to  come  from  those  not 
present,  and  not  even  shown  to  be  competent  to  express 
scientific  opinions.  Nor  are  they  established  by  the  mere 
statement  of  counsel. 

The  full  report  of  The  Queen  vs.  Grouchy  1  Cox's  Cr.  Cases, 
94,  is  as  follows : 
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"The  prisoner  was  indicted  for  the  wilful  murder  of  his 
wife,  and  the  defense  set  up  was  that  of  insanity. 

''Clarkson,  for  the  prisoner,  in  his  address  to  the  jutYi 
attempted  to  quote  from  a  work  entitled  Cooper's  Surget^/,  the 
anihor's  opinions  on  the  subject. 

'^Alderson,  B.,  thought  uiat  he  was  not  justified  in  do- 
ing so. 

"  Olarkson — I  quote  it,  my  Lord,  as  embodying  the  senti- 
ments of  one  who  has  studied  the  subject,  and  submit  that 
it  is  admissible  in  the  same  way  as  opinions  of  scientific 
men  on  matters  appertaining  to  foreign  law  may  be  given  in 
evidence. 

**  Alderson,  B. — I  should  not  allow  you  to  read  a  work  on 
foreign  law.  Any  person  who  was  properly  conversant  with 
it  might  be  exammed,  but  then  he  adds  his  own  personal 
knowledge  and  experience  to  the  information  he  mav  have 
derived  from  books.  We  must  have  the  evidence  of  indi- 
viduals, not  their  written  opinions.  We  should  be  inundated 
with  books  if  we  were  to  hold  otherwise. 

"  Glarkson — ^I  shall  prove  the  book  to  be  one  of  high 
authority. 

"Alderson,  B. — ^But  can  that  mend  the  matter?  Ton 
surely  cannot  contend  that  you  may  give  the  book  in  emdencSy 
and  II  not,  what  right  have  vou  to  quote  from  it  in  your  ad- 
dress, and  do  that  indirectly  which  you  would  not  be  per- 
mitted to  do  in  the  ordinary  course  ? 

"Olarkson — ^It  was  certainly  done,  my  Lord,  in  McNaugh- 
ten's  case. 

"Alderson,  B. — And  that  shows  still  more  strongly  the 
necessity  for  a  stringent  adherence  to  the  rules  laid  down  for 
our  observance.  But  for  the  non-interposition  of  the  Judge 
in  that  case,  you  would  not  probably  have  thought  it  neces- 
sary to  make  this  struggle  now.*' 

And  in  Beg.  vs.  Jhytor,  13  Cox's  Or.  Cases,  77,  it  was 
held<  "Cases  cited  in  books  on  medical  jurisprudence  are 
not  admissible  even  to  form  part  of  an  address  to  the  jury." 
Goimsel  for  defense,  in  addressing  the  jury,  proposed  to 
read  from  Taylor's  Medical  Jurisprudence.  "Brett,  J.,  said: 
"This  is  no  evidence  in  a  Court  of  justice.  It  is  a  mere 
statement  by  a  medical  man  of  hearsay  facts  of  cases  at 
which  he  was  in  all  probability  not  present." 

To  the  same  effect  are  the  American  cases  in  which  the 

2ue6tion  is  fully  considered  and  decided.  In  Stctte  vs. 
rSrien,  7  B.  I.  338,  the  Court  said :  "  The  book  offered  to 
be  read  to  the  jury  was  not  admissible  as  evidence.  No  evi- 
dence in  the  nature  of  parol  testimony  could  properly  pass 
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• 

to  them,  except  under  the  sanction  of  an  oath;  and  upon  this 
ground  books  of  science  are  excluded,  notwithstan<ung  the 
opinion  of  scientific  men  that  they  are  books  of  authority 
and  valuable  as  treatises.  Scientific  men  are  permitted  to 
Rive  their  opinions  as  experts,  because  ^iven  under  oath, 
but  the  books  which  they  write  containing  them,  are,  for 
want  of  such  oath,  excluded." 

The  suggestion  that  such  books  may  be  read  ''  as  part  of 
the  argument  of  counsel  "  did  not  receive  much  consideration 
from  uhief  Justice  Shaw  in  Ashvxyrtk  vs.  KUiridge,  12  Cush. 
193  (66  Mass.)    That  distinguished  Judge  there  said:  ''  The 
Court  are  of  opinion  that  it  was  not  competent  for  counsel 
for  the  plaintiff,  against  the  objection  of  the  other  side,  to 
read  medical  boo£  to  the  jury.     *    *    *    We  consider  the 
law  to  this  effect  to  be  well  settled  both  upon  principle  and 
authority.     When  books  are  thus  offered  tney  are,  in  effect, 
used  as  evidence,  and  the  substantial  objection  is  that  thej 
are  statements  wanting  the  sanction  of  an  oath;'  and  the 
statement  thus  proposed  is  made  by  one  not  present  and  not 
liable  to  cross-examination.    If  this  same  autnor  were  cross- 
examined  and  asked  to  state  the  grounds  of  his  opinion  he 
might  himself  alter  or  modify  it,  and  it  would  be  tested  by  a 
comparison  with  the  opinions  of  others.    Medical  writers,  like 
writers  in  other  departments  of  science,  have  their  various 
and  conflicting  theories,  and  often  sustain  and  defend  them 
with  ingenuity.    But  as  the  whole  range  of  medical  literature 
is  not  open  to  persons  of  common  experience,  a  passage  may 
be  found  in  one  book  favorable  to  a  particular  opinion,  when, 
perhaps,  the  same  opinion  may  have  been  vigorously  con- 
tested!, and,  perhaps,  triumphantly    overthrown    by   other 
medical  writers,  but  authors  whose  works  would  not  be 
likely  to  be  known  to  counsel  or  client,  or  to  Court  or  juiy. 
Besides,  medical    science  has    its   own    nomenclature,  its 
technical  terms  and  words  of  art,  and  also  common  words 
used  in  a  peculiar  manner,  distinct  from  their  received 
meaning  in  the  general  use  of  the  language.    From  these 
and  other  causes,  a  person  not  versed  in  medical  literatore, 
though  having  a  good  knowledge  of  the  general  use  of  the 
English  language,  would  be  in  danger,  without  an  interpre- 
ter, of  misapprehending  the  true  meaning  of  the  autnor. 
Whereas,  a  medical  witness  would  not  only  give  the  fact  of 
his  opinion,  and  the  grounds  on  which  it  is  formed,  under 
the  sanction  of  his  oath,  but  would  also  state  and  explain  it 
in  language  intelligible  to  men  of  common  experience.    If  it 
be  said  that  no  books  should  be  read  except  books  of  good 
and  established  authority,  the  difficulty  at  once  arises  as  to 
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the  qnestion  what  constitutes  'good  authority;'  more  es- 
pecially whether  it  is  a  question  of  competency,  to  be  decided 
by  the  Oourt,  whether  the  particular  book  shall  be  received 
or  rejected;  or  a  question  of  weight  of  testimony,  so  that 
any  book  may  be  read,  leaving  its  weight,  force,  and  effect 
to  the  jury.  Either  of  these  alternatives  would  be  attended 
with  obvious,  if  not  insuperable  objections." 

And  in  CornmontoeaUh  vs.  Wilson,  indicted  for  murder,  1 
Gray,  338  (67  Mass.),  the  learned  Chief  Justice  also  said: 
''  Opinions  on  the  subject  of  insanity  cannot  be  laid  before 
the  jury  except  under  the  oath  of  persons  skilled  in  such 
matters.  Whether  stated  in  the  language  of  the  Court  or  of 
the  counsel  in  a  former  case,  or  cited  from  the  works  of  legal 
or  medical  writers,  they  are  still  statements  of  fact  and 
must  be  proved  on  oath." 

These  views  are  re-affirmed  in  Washburn  vs.  Cuddiht/y  8 
Gray,  431,  and  in  CommontveaUh  vs.  BrotoUy  121  Mass.  81. 
Bo,  also,  it  was  held  in  CommonweaUh  vs.  SturtevarU,  117 
Mass.  139,  that  an  expert  should  not  be  allowed  to  read  ex- 
tracts from  a  work  on  medical  jurisprudence. 

Dida  are  to  be  found  in  the  reports  of  the  Courts  of 
several  of  the  States  which,  disconnected  from  the  context, 
would  seem  to  support  the  proposition  that  counsel  may  be 
permitted  to  read  from  medical  works  of  established  credit 
in  the  profession  ''as  part  of  his  argument."  But  in  one 
only  of  the  cases,  so  far  as  we  have  been  able  to  find,  was  it 
decided  that  this  practice  was  proper,  such  decision  being 
necessary  to  the  conclusion  reached  oy  the  Court. 

In  Toe  vs.  People,  49  lU.  412,  it  was  said,  that  where  the 
attorney  for  the  people,  against  the  objection  of  the  prisoner, 
read  copious  extracts  from  medical  works,  the  Court  (with- 
out special  request  on  the  part  of  the  prisoner)  should  have 
instruoted  the  jury  that  such  books  are  not  evidence,  but 
theories  simply  of  medical  men.  Even  if  we  should  accept 
this  as  law,  the  judgment  in  the  present  case  must  be  re- 
versed, since  the  Court  below  did  not  so  instruct  the  jury. 

In  Yoe  vs.  The  People,  the  reading  of  such  books  by  the 
attorney  for  the  people  (in  the  absence  of  the  instruction 
mentioned)  was  held  to  be  error,  and  the  ludgment  was  re- 
versed. In  our  view  the  Court  came  to  the  proper  conclu- 
sion— ^that  error  had  occurred. 

But  books  treating  of  insanity  contain  more  than  abstract 
speculations  or  general  expositions  of  the  science  of  medi- 
eme  as  applicable  to  mental  diseases.  They  contain  reported 
cases  and  opinions  as  to  the  effect  to  be  given  to  asserted 
facts  in  determining  the  presence  or  absence  of  insanity; 
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statements  of  the  views  and  opinions  of  their  writers,  which 
partake  of  the  nature  of  facts  in  the  same  degree  as  do  the 
opinions  of  expert  witnesses,  who  are  subject  to  cross-ex- 
amination. Harvey  vs.  The  State  (40  Ind.  516)  was  a  case 
in  which  it  was  held  not  to  be  error  for  the  trial  Court  to 
permit  counsel  to  read  from  a  book  purporting  to  be  a 
medical  work,  the  Court  instructing  the  jury  ^'that  the 
extract  was  to  be  regarded  not  in  anywise  as  evidence,"  etc. 
The  objections  to  the  practice  so  clearly  pointed  out  by 
Chief  Justice  Shaw  and  others  do  not  seem  to  have  occurred 
to  the  Judges,  and  the  Court  in  Harvey  vs.  The  State 
supposed  that  any  evil  which  might  arise  from  it  would  be 
overcome  by  the  direction  to  the  jury  to  disregard  the  ex- 
tract as  evidence.  In  the  case  at  bar,  as  we  have  seen,  the 
Court  did  not  so  instruct  the  jury.  It  has  been  held  here 
that  ordinarily  a  judgment  will  not  be  reversed  because  of 
the  omission  of  the  trial  Court  to  give  a  certain  instruction, 
unless  the  instruction  was  requested*  But  the  rule  certainly 
would  not  be  applicable  to  a  case  in  which  counsel  should  be 
permitted  to  state /octo  not  in  evidence  to  a  jury,  against  the 
objection  of  the  opposite  party.  (See  People  vs.  Ibylor,  9 
Pac.  L.  J.  4.)  Here  the  District  Attorney  was  permitted  to 
read  the  opinions  of  one  whose  opinions  (even  if  we  assume 
the  book  to  be  of  recognized  authority)  were,  like  the  opinions 
of  experts  upon  the  witness  stand,  in  the  nature  of  facts. 
We  do  not  think  Harvey  vs.  The  State  was  well  deq^ded,  bat, 
if  it  can  be  considered  law,  it  will  not  justify  an  affirmance 
in  the  judgment  of  the  case  now  before  us.  In  Legg  vs. 
Drakey  1  Ohio  St.  286,  the  bill  of  exceptions  did  not  s^ow 
that  the  passage  from  Youatt's  work  on  '^Yeterinaiy 
Surgery,"  which  counsel  was  prevented  by  the  Court  from 
reading  to  the  jury,  had  any  relevancy  to  the  cause  on  trial. 
The  action  of  the  Court  below  in  refusing  to  permit  it  to  be 
read,  was  sustained  for  this  reason;  as  if  the  Supreme 
Court  had  said :  ''  Assuming  that  passages  from  such  works 
may  properly  be  read,  they  should  at  least  have  some 
bearing  on  the  issue  being  tried."  What  is  said  in  the 
opinion  of  the  propriety  of  the  practice  is  mere  didum 
(p.  289.)  The  bill  of  exceptions  before  us  shows  that  the 
sections  read  by  the  District  Attorney  to  the  jury  from 
Browne's  work  were  relevant.  He  read  "various  sections 
thereof,  commenting  upon  and  treating  of  the  subject  of 
insanity,  and  sustaining  the  prosecution's  theory  of  the  oa»tJ* 
Moreover,  in  Legg  vs.  iJrukey  the  Court  only  said : 
"Although  unlimited  license  in  range  and  extent  is  not 
allowed  to  counsel,  in  their  addresses  to  the  Court  and  juiy, 
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yet  no  pertinent  and  legitimate  process  of  argamentation, 
within  tne  appropriate  time  allowed,  should  be  restricted  or 
prohibited.  And  it  is  not  to  be  denied  that  a  pertinent 
quotation  or  extract  from  a  work  on  science  or  art,  as  well 
as  from  a  classical,  historical,  or  other  publication,  may,  by 
way  of  ar^ment,  or  illustration,  be  not  only  admissible, 
but  sometimes  highly  proper.  *  *  *  It  would  be  an 
abuse  of  this  privilege,  however,  to  mtzke  it  the  pretense  of 
getting  improper  matter  be/ore  the  jury  as  evidence  in  the  cause.^^ 
A  pertinent  quo.tation,  used  by  way  of  illustration,  is  a  very 
ilifrijlnt  thing  from  a  report  of  facts  connected  with  a  par- 
ticular case  and  the  opinion  of  an  author  thereon  that  they 
did  not  indicate  or  establish  insanity;  a  different  thing  from 
the  reading  the  opinion  of  a  medical  writer  as  to  the  effect 
of  particular  facts  upon  the  determination  of  the  question  of 
sanity.  Such  must  oe  presumed  to  have  been  the  nature  of 
the  matters  read  by  the  ^District  Attorney  in  the  present  case, 
since  they  sustained  the  prosecution's  theory  of  ''the  case" 
— this  case.  The  ruling  in  Wade  vs.  De  Witt,  20  Texas,  401, 
was  based  upon  a  similar  bill  *of  exceptions  to  that  before 
the  Ohio  Oourt  in  Legay^,  Drake,  and  was  to  the  same  effect. 
In  Bipon  vs.  Bettd,  30  Wis.  619,  the  bill  of  exceptions  did 
not  show  for  what  purpose  a  certain  treatise  on  surgery  had 
been  admitted*  Non  constat,  said  the  Court,  but  a  medical 
expert  had  stated  that  the  Jsreatise  sustained  his  conclusion, 
and  the  book  was  admitted'  as  evidence  in  the  nature  of  im- 
peaching testimony,  to  show  that  the  witness  was  mistaken. 

Mr.  Bishop,  in  his  work  on  Criminal  Procedure,  Sec.  1180, 
says:  "An  expert  may  testify  to  what  he  has  learned,  not 
merely  from  personal  experience  and  observation,  but  also 
from  books,  and  may  give  an  opinion  derived  from  reading 
and  study  alone.  But  it  does  not  follow  that  the  books 
themselves  are  evidence.  We  have  seen  that  the  law  of  the 
case  should  be  given  to  the  jury  by  the  Judge  and  not  through 
law  books;  because  the  books  state  the  law  abstractly,  whue 
the  juiT  are  to  be  instructed  upon  the  rules  governing  the 
particular  facts.  For  the  like  reason  it  is  the  better  doctrine 
that  no  books  of  science,  or  other  book  of  the  sort,  however 
high  or  well  attested  its  authority,  should  be  submitted  to 
the  jury.  Yet  equally  in  the  Judge's  charge  to  the  jury,  and 
in  the  testimony  of  experts,  and  even  in  the  arguments  of 
counsel,  passages  from  standard  books,  explained  and  applied 
to  the  case  in  controversy,  are,  under  Itmitaiions  varying  in 
some  degree  in  our  different  Courts,  permitted  to  be  read." 

We  need  not  here  pause  to  inquire  whether,  in  view  of  the 
clause  in  our  Constitution  which  prohibits  any  charge  as  to 
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facts,  a  California  Judge  woxdd  be  permitted  to  determine  what 
books  are  ''  standard  authorities  in  the  medical  profession; 
to  read  from  such,  and  to  explain  and  apply  their  contents. 
With  respect  to  the  statement  that  passages  from  standard 
books  may  be  read  b^  witnesses,  and  oy  them  explained  and 
applied,  ''under  limitations  varying  in  some  degree,"  the 
li^Lguage  employed  by  the  very  able  writer  indicates  how 
dimcult  he  found  it  to  derive  any  definite  rule  from  the  in- 
stances where  such  piractice  had  apparently  been  permitted. 
The  cases  cited  by  Mr.  Bishop  are  The  State  vs.  Sorter,  2 
Strobh.  60,  and  MerUe  vs.  The  Staie,  37  Ala.  139.  I9  the 
first  it  was  simpiy  held  that,  although  an  indictment  for  ob- 
structing a  highway  was  at  common  law,  it  was  permissible 
for  the  State  Solicitor  to  refer  to  the  public  statutes,  not  to 
give  character  to  the  offense  as  against  the  statute,  but  to  show 
what  were  public  ways.  37  Alabama,  139,  is  based  entirely 
on  Stoudenmeier  vs.  WiUiamson,  29  Ala.  566,  in  which  the 

J[uestion  considered  was  not  whether  an  expert  could  read 
rom  medical  works,  but  whether  such  books  could  them- 
selves be  introduced  as  evideifce.  In  the  opinion  in  the  case 
last  named  the  only  English  cases  cited  are  Collier  vs.  Strnp" 
son,  supra,  and  Attorney-General  vs.  The  Glass  PkUe  Company, 
1  Ajisbr.  39.  Of  these  the  first  is  directly  adverse  to  the 
proposition  that  a  witness  can  be  allowed  to  read  from  scien- 
tific treatises;  the  second — which  holds  that  parol  evidenoe 
is  not  admissible  to  explain  the  meaning  of  a  word  used  in 
an  Act  or  Parliament — ^is  admitted  to  have  no  bearing  upon 
the  question  under  consideration.  It  is  further  admitted  bv 
the  learned  Alabama  Judge  that  Greenleaf  (Yol.  1,  Sec.  44u, 
note  6)  is  an  authorify  against  the  admissibility  of  the  evi- 
dence. Neither  the  Massachusetts  nor  Bhode  Island  cases 
are  mentioned.  The  American  decisions  by  him  referred  to 
are  Bowman  vs.  Woods,  already  commented  on;  Laning  vs. 
The  State  of  Tfiaconsin,  1  Chand.  178,  spoken  of  as  ''a  very 
loose  opinion;"  and  Green  vs.  Aspinwall,  1  City  Hall  Recorder, 
14.  In  the  last,  which  was  a  trial  by  jury  in  the  Mayor's 
Court  of  New  York  City,  a  table  from  jBlunt's  Coast  rilot 
and  Bowditch's  Navigator  was  received  to  prove  the  condi- 
tion of  the  tide  at  a  certain  time  and  place;  the  presiding 
Judge  saying,  ''the  testimony  is  of  equal  validity  with  the 
Almanac."  But  clearly  Stoudenmeier  vs.  WHUiamson  is  noi 
authority  to  the  point  that  a  witness  may  fortify  his  opinion 
as  expert  by  reading  from  books,  since  that  question  was  not 
decided  in  that  case.  There  an  extract  from  a  medical  book 
was  itself  admitted  in  evidence,  and,  as  Mr.  Bishop  says,  it 
is  now  well  settled  that  the  books  themselves,  or  extracts 
from  them,  are  not  admissible  as  evidence. 
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♦ 

If  the  last  clause  of  the  above  citation  from  Bishop  is  to 
be  construed  as  implying  that  counsel  can  read  to  a  jury  ex- 
tracts from  medical  works,  and  explain  them,  the  great 
weight  of  authority  is  decidedly  against  so  dangerous  a 
license. 

In  MerJde  ys.  2he  State,  supra,  the  book  read  from  by  the 
prosecuting  attorney  was  first  proved  by  the  testimony  of  a 
practicing  physician  to  be  a  book  '^recognized  by  the 
medical  profession  as  good  authority  oh  all  subjects  therein 
treated  of  "  The  prosecuting  attorney  did  not  read  from  a 
book,  not  introduced  in  evidence  nor  proved  to  be  authorita- 
tive,  as  was  done  in  the  case  now  before  this  Court.  In 
Merlde  vs.  The  State,  the  Alabama  Court,  solely  on  authority 
of  Staudenmeier  vs.  Williamson,  held  that  it  was  proper  to 
receive  such  a  book  in  evidence.  This  ruling  is  in  conflict 
with  the  established  law  on  the  subject,  as  stated  by  Mr. 
Bishop  himself.  As  to  the  other  cases  referred  to  in  the 
note  to  the  clause  quoted  from  Bishop,  some  have  been 
hereinbefore  mentioned  and  commented  upon,  others  have 
no  relevancy  to  the  immediate  question.  McMath  vs.  The 
State,  65  Ga.  303,  only  holds  that  under  the  supervision  and 
subject  to  the  correction  of  the  Court,  counsel  may  read 
from  books  treating  of  the  law  of  this  country. 

Our  conclusion  is  that  the  Court  below  erred  in  permitting 
the  District  Attorney,  in  his  closing  argument  to  the  jury, 
in  the  absence  of  any  evidence  that  the  work  was  of  recog- 
nized authority  in  the  medical  profession,  and  against  the 
objection  of  counsel  for  the  defendant,  to  read  from  Browne's 
Medical  Jurisprudence  of  Insanity  ''  various  sections  treating 
of  the  subject  of  insanity,  and  sustaining  the  prosecution's 
theory  of  the  case." 

Jndgment  and  order  denying  new  trial  reversed,  and  cause 
remanded  for  a  new  trial. 

I  concur:    Boss,  J. 

GONOUBBING  OPINION. 

Books  of  science  or  art  are  prima  fade  evidence  of  facts  of 
eeneral  notoriety  and  interest.  But  the  Court  below  erred 
in  permitting  the  District  Attorney,  against  the  objection  of 
the  defendant's  counsel,  to  read  to  the  jury  extracte,  '^  com- 
menidng  upon  and  treating  of  the  subject  of  insanity,"  from 
a  book  which  was  not  proved  to  be  a  recognized  or  scientific 
work,  or  standard  authority— was  not  offered  in  evidence  in 
the  case,  nor  made  part  of  the  testimony  of  any  of  the  wit- 
nesses ezAmined;  and,  on  that  ground,  I  concur  in  the  judg- 
ment of  reversal.  MoEIee,  J. 
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In  Bane. 


[FUed  May  26,  1882.] 

No.  7787. 

REDDING,  Appellant,  vs.  TINKUM,  Respondent. 

Mono  Oountt — Boundaby — ^Wjlssamtb — Auboba — Tbbbitobt  of  Nktada— 

JXTBIBDICnON  —  MiSTAKK  —  PoiiITXOAI<     AbBSBTIOK  —  MaMDAMUB.      TIm 

proceeding  in  the  Court  below  was  by  mandamus  to  compel  th» 
Treasurer  of  Mono  Oonnty  to  pay  certain  warrants.  The  Court  denied 
the  writ  and  petitioner  appealed.  In  1861  (Stats.  1861,  p.  235),  the 
Legislature  passed  an  Act  for  the  creation  and  organization  of  the 
county  of  Mono.  In  the  Act  the  boundaries  were  defined,  and  the 
eastern  line  of  the  State  was  made  the  eastern  line  cf  the  proposed 
county.  The  second  section  reads:  '*The  seat  of  justice  of  Mono 
County  shall  be  at  Aurora."  An  election  of  county  officers  was  pro- 
Tided  for,  also  a  Board  of  Election  Commissioners.  The  meetings  d 
the  Board  were  to  be  held  at  Aurora.  From  and  alter  the  passage  of 
the  Act  and  during  the  years  1861-2  and  3,  a  form  of  county  govern- 
ment was  entered  upon  and  kept  up;  elections  were  held,  and  persons 
assumed  to  perform  official  functions.  The  persons  named  in  the  Act 
of  1861  as  a  Board  of  Election  Commissioners  resided  in  the  Tenitory 
of  Nevada  as  did  many  of  the  persons  performing  functions  as  county 
officers,  and  all  the  business  of  the  county  was  transacted  at  Aurora. 
The  foundation  of  the  warrants  in  suit  was  the  business  thus  trans- 
acted. 

In  1863  the  eastern  boundary  line  of  the  State  was  definitely  run  and  estab- 
lished under  legislatiTe  authority  (Stats.  1863,  pp.  617,  618),  and  it  was 
then  ascertained  that  Aurora  was  within  the  then  Territory  of  Nevada. 
In  1864  an  Act  was  passed  establishing  the  oounty  seat  of  Mono  County 
at  Bridgeport,  its  present  location,  west  of  the  State  line.  (Stats. 
1863-4,  p.  30.)  Held,  by  the  Act  of  1861  the  State  did  not  claim 
jurisdiction  to  any  point  or  line  east  of  the  boundary  line;  the  Act 
expressly  bounded  the  new  county  of  Mono  by  the  eastern  boundary 
line  of  the  State,  without  other  naming  of  any  tangible  object  or  point; 
it  manifested  no  intent  to  go  beyond  the  line  of  the  State;  the  most 
that  can  be  said  in  that  regard  is  that  the  Legislature  erroneously 
supposed  that  Aurora  was  within  the  State  of  CcJifomia.  Such  mis- 
take cannot  be  raised  to  the  dignity  of  a  political  assertion. 

Accordingly^  neither  the  warrants  nor  the  claims  upon  which  they  are  based, 
form  any  basis  for  a  legal  demand  against  the  county  of  Mono  as  bow 
organized. 

Id. — Id. — Foweb  of  State — TiBBiroBiAii  Locitb.  Even  if  there  had  been 
no  mistake,  the  action  of  the  Legislature  in  naming  Aurora  as  the 
seat  of  JQstice,  and  in  naming  persons  as  officers  who  were  non-resi- 
dents of  the  State,  was  in  excess  of  its  authority.  The  legislative  au- 
thority of  every  State  must  spend  its  force  within  the  territorial  limits 
of  the  State.     It  has  no  extra  territorial  jurisdiction. 

Id. —Id.  The  creation  of  counties  and  establishing  their  boundaries  is  the 
exercise  of  a  political  function,  but  the  exercise  of  that  function  must 
be  within  the  scope  of  the  power  exeroising  it. 

Appeal  &om  Superior  Oonrt,  Mono  Gonntj. 

Beddy  and  Barry,  for  appellant. 
7',  W.  W.  DavieSf  for  respondent. 
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Mtbick,  J.,  delivered  the  opinion  of  theConrt: 

This  was  a  proceeding  for  a  writ  of  mandate  directing  the 
respondent,  County  Treasurer  of  Mono  County,  to  pay  to 
petitioner  the  amounts  of  certain  warrants  set  forth  in  the 
petition.  The  warrants  bear  date  respectively  various  days 
nom  Februanr  8,  1862,  to  December  14,  1863,  and  are 
signed  '*B.  M.  Wilson,  County  Auditor,"  and  endorsed, 
"  rresented  and  not  paid  for  want  of  funds,  Wm.  Feast, 
County  Treasurer."  The  Court  below  found  that  said  Wil- 
son was  not  County  Auditor  of  Mono  County;  that  said 
Feast  was  not  County  Treasurer;  that  the  alleged  warrants 
were  not  drawn  by.  any  officer  authorized  to  draw  the  same, 
nor  presented  to  any  officer  authorized  to  register  the  same; 
that  the  claims  for  which  the  warrants  were  drawn  were 
never  examined,  settled,  allowed  and  ordered  paid  by  the 
Bosurd  of  Supervisors  of  Mono  County;  that  the  acts  of  said 
Wilson,  purporting  and  pretending  to  be  County  Auditor, 
and  of  said  Feast,  purporting  and  pretending  to  be  County 
Treasurer,  relative  to  said  warrants,  were  done  and  per- 
formed at  Aurora,  in  the  county  of  Esmeralda,  in  the  then 
Territory,  now  State  of  Nevada;  that  the  acts  of  the  per- 
sons purporting  and  pretending  to  compose  the  Board  of 
Supervisors,  relative  to  the  examination  and  aUowance  of 
the  claims  on  which  the  warrants  were  drawn,  were  done 
^d  performed  at  said  Aurora;  that  said  Wilson  and  Feast, 
and  a  majority  of  the  pretended  Board  of  Supervisors  were 
non-residents  of  the  otate  of  California  and  were  residents 
of  said  Territory  of  Nevada;  and  thereupon  the  Court  ren- 
dered judgment  for  respondent,|^inkum.  The  petitioner  ap- 
pealed from  such  judgment  and  from  the  order  denying  his 
motion  for  a  new  trial. 

In  1861  the  Legislature  of  this  State  passed  an  Act  for  the 
creation  and  organization  of  the  county  of  Mono.  (Statutes, 
1861,  p,  235.)  In  the  Act  the  boundaries  are  denned,  ana 
the  eastern  line  of  the  State  is  made  the  eastern  line  of  the 
proposed  county.  The  second  section  reads:  ''The  seat  of 
justice  of  Mono  County  shall  be  at  Aurora."  An  election  of 
county  officers  was  provided  for,  and  seven  persons  were 
named  to  constitute  a  Board  of  Commissioners,  to  designate 
the  election  precincts  in  the  county,  canvass  the  returns  and 
issue  certificates  of  election.  The  meetings  of  the  Board 
were  to  be  held  at  Aurora.  We  may  presume  that  the  Leg- 
islature, in  passing  this  Act,  supposed  that  Aurora  was 
witiiin  the  State  of  California  and  within  the  boundaries  of 
the  proposed  county;  such,  however,  was  not  the  fact.  In 
1863  the  eastern  boundary  line  of  tiie  State  was  definitely 
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run  and  established,  under  legislative  anthority,  and  it  was 
then  ascertained  that  Aurora  was  within  the  then  Territoir 
of  Nevada.  At  the  first  session  of  the  Legislature  thereaf- 
ter, to  wit,  in  1864,  an  Act  was  passed  establishing  the 
county  seat  at  Bridgeport,  a  point  west  of  the  State  line. 
From  and  after  the  passage  of  the  Act  of  1861,  and  during  the 
years  1861, 1862  and  1863,  a  form  of  countv  government  was 
entered  upon  and  kept  up;  elections  were  held,  and  persons 
assumed  to  perform  official  functions.  The  persons  named 
in  the  Act  of  1861  as  a  Board  of  Election  Commissioners  re- 
sided in  said  Territory  of  Nevada,  as  did  many  of  the  pei^ 
sons  performing  functions  as  county  officers,  and  all  the 
business  of  the  county  was  transacted  at  Aurora.  The  f  omi- 
dation  of  the  warrants  in  suit  was  the  business  thus  trans- 
acted, viz. :  seventeen  of  the  warrants  were  for  salan^  and  ex- 
penses of  said  Wilson  as  Auditor,  sixteen  were  for  jury  fees, 
and  others  were  for  compensation  as  Supervisor,  District 
Attorney  and  the  like.  At  the  time  of  these  transactions, 
Territorial  Courts  were  being  held  at  Aurora,  and  Territo- 
rial elections  were  had.  Aurora  was  the  established  county 
seat  of  Esmeralda  County,  Nevada.  It  appears  that  at  some 
elections  electors  were  voting  at  Aurora  for  Territorial  offi- 
cers, and  at  others  for  officers  for  Mono  County.  It  may  be 
added  that  at  the  elections  held  for  Mono  County  a  majority 
of  the  votes  cast  were  cast  at  Aurora.  How  the  comparisom 
existed  as  to  Esmeralda  County  we  are  not  informed. 

We  think  that  the  action  of  the  Court  below  was  proper  as 
well  in  regsurd  to  the  findings  of  fact,  as  to  the  conclusions 
of  law  and  judgment.  We  think  that  neither  the  warrants 
nor  the  claims  upon  which  they  are  based,  form  any  basis 
for  a  legal  demand  against  the  county  as  now  organized. 

First— It  is  claimed  by  petitioner  that  from  the  organiza- 
tion of  the  State  until  Apru  4, 1864,  the  State  had  claimed  to 
a  line  a  considerable  distance  east  of  Aurora,  and  had  actu- 
ally exercised  jurisdiction  to  that  line;  and  that  the  Courts 
of  a  State  are  bound  by  the  claim  and  exercise  of  jurisdiction 
de  facto  of  their  own  government,  because  the  question  of 
State  boundary  is  purely  a  political  one,  so  far  as  State 
Courts  are  concerned.  Even  granting,  which  we  do  not,  the 
correctness  of  that  position,  to  the  extent  claimed,  we  are 
not  advised  by  the  Act  of  1861,  that  the  State  claimed 
jurisdiction  to  any  point  or  line  east  of  the  boundaiy 
line;  the  Act  expressly  bounded  the  new  county  by  the  east- 
em  boundary  line  of  the  State,  without  other  naming  of  any 
tangible  object  or  point;  it  manifested  no  intent  to  go  be- 
yond the  line  of  the  State;  the  most  that  can  be  said,  in  thai 
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regard,  is,  that  the  Legislature  erroneously  supposed  that 
Aurora  was  within  the  State.  The  Act  said:  ''The  seat  of 
justice  of  Mono  Ooonty  shall  be  at  Aurora,"  and  that  is  the 
only  reference  to  any  point  beyond  the  line  of  the  State.  As 
soon  as  the  error  was  ascertained,  the  State  at  once  took  ap- 
propriate action,  and  established  a  connty  seat  within  the 
oiate  and  comity. 

The  naming  of  Anrora  as  the  seat  of  justice  was  clearly  a 
mistake;  and  we  are  not  prepared  to  say  that  the  mistake  can 
be  raised  to  the  dignity  of  a  political  assertion. 

Second — ^Even  if  there  had  been  no  mistake,  the  action  of 
the  Legislature  in  naming  Aurora  as  the  seat  of  justice,  and 
in  naming  persons  as  officers  who  were  non-residents  of  the 
State,  was  in  excess  of  its  authority.  As  well  might  the 
Le^^latnre,  in  creating  the  county,  say  of  Sacramento,  and 
defining  its  boundaries,  have  said,  the  seat  of  justice  shall  be 
at  Deminff  or  Omaha;  and  as  well  might  it  have  enacted  that 
citizens  of  Tennessee  or  Ohio  should  district  the  county  into 
election  precincts,  canyass  the  returns  of  dections  and  certify 
the  results. 

"  The  legislative  authority  of  every  State  must  spend  its 
force  within  the  territorial  hmits  of  the  State.*'  It  has  no 
extra-territorial  jurisdiction.  Cooley  on  Oonst.  Lim.  p. 
127-8.     Story  on  Const.  Law,  Sees.  7,  8,  20. 

It  is  true  that  the  creation  of  counties  and  establishing 
their  boundaries,  is  the  exercise  of  a  political  function,  but 
the  exercise  of  that  function  must  be  within  the  scope  of  the 
power  exercising  it. 

Judgment  affirmed. 

I  concur :  Morrison,  0.  J. 

We  concur  in  the  judgment:  Thornton,  J.;  McEinstry,  5. 


St.  Louis  (Mo.)  Court  of  Appeals. 


THE  STATE  vs.  JONES. 

QaaOMAL  PbOOEDITBB— NkW  TbIAL— IoNORANCB  and  MlSKANAaSMENT  OF  PbI8- 

okeb's  Coukbil.  The  general  rale  recognized  that  a  party  cannot  avail  him- 
nlf  of  the  mittakes,  ignorance,  or  miflmanagement  of  his  own  oounael  aa 
ground  for  a  new  trial ;  but  the  role  held  not  to  apply  in  an  extreme  case, 
where  the  prifloner  was  convicted  of  a  capital  crime  and  the  record  showed 
tliat  he  could  not  have  been  worse  defended  if  he  had  been  defended  by  an 
idiot  or  lunatio,  and  thai,  in  conaequenoe  of  the  ignorance  of  his  attorney, 
b«  had  suffered  a  deprivation  of  a  substantial  right. 
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Lbwis,  p.  J. — ^The  defendant  was  convicted  of  murder  in  the 
first  degree  and  sentenced  to  death.  It  is  not  satisfactoiilj 
shown  to  ns  that  any  error  was  committed  by  the  Court  in  the 
conduct  of  the  trial,  but  our  attention  is  strongly  called  to  its 
refusal  to  sustain  a  motion  for  a  new  trial,  based  upon  the 
alleged  ignorance,  imbecility,  and  incompetency  of  the  defend- 
ant's attorney,  and  his  gross  mismanagement  of  the  cause. 

Such  a  clami  for  reversal  must  be  considered  vnth  great  cau- 
tion. The  law  has  provided  means  whereby  only  persons  quali- 
fied by  learning,  intellectual  capacity,  and  good  moral  character, 
ma^  be  permitted  to  defend,  in  any  Court  of  justice,  the  repu- 
tation, property,  or  life  of  a  fellow  citizen.  This  being  done,  the 
presumption  necessarily  follows  that  one  who,  by  such  means, 
has  become  armed  with  the  proper  credentials,  will  be  competent 
to  judge,  and  faithful  to  adopt,  the  best  methods  for  securing  a 
vindication  of  his  client's  rights;  with  the  further  presumption 
that  the  client  in  selecting  him  has  elected  to  abide  by  the  re- 
sults of  his  skill  and  fidelity.  It  would  be  difficult  to  state  with 
too  much  emphasis,  how  ihe  stem  severity  of  the  Courts  has 
generally  compelled  parties  to  stand  by  the  consequences  of 
negligent  omission,  blundering,  or  improper  management  bj 
their  attorneys  in  legal  procee£ngs.  This  severity  is  generally 
justified  by  the  most  important  considerations  of  public  pohcy, 
as  well  as  by  the  plain  demands  of  justice,  as  between  the  pa^ 
ties  to  the  cause.  In  civil  cases  the  rule  is  broadly  laid  down, 
that  ''neither  the  ignorance,  blunders,  nor  misapprehension  of 
counsel,  not  occasioned  by  the  adverse  party,  is  a  ground  for 
vacating  a  judgment  or  decree."  {Boston  vs.  Hiaynes,  33  Cal.  31; 
Farmers' Go.  vs.  Bank^  23  Wis.  249;  Burton  vs.  Hynsan,  14  Art 
32;  Burton  vs.  Wiley,  26  Vt.  430;  Quinn  vs.  WetheHfee,  41  Cal. 
247.) 

But  must  there  be  absolutely  no  limit  to  the  operation  of  tUfl 
rule,  even  where  a  human  Hfe  is  at  stake  ?  If  an  attorney  should 
become  insane  during  the  progress  of  a  trial,  and  should  there- 
upon take  such  steps  as  would  insure  the  conviction  of  an  inno- 
cent client,  would  no  relief  be  possible  ?  To  say  so,  would  be  a 
libel  on  the  law.  In  looking  over  this  record  we  find  in  the  po^ 
f ormance  of  the  counsel  for  the  defendant  an  exhibition  of  ignor- 
ance, stupidity,  and  silliness,  that  could  not  be  more  absurd  or 
fantastical  if  it  came  from  an  idiot  or  a  lunatic.  Among  many 
similar  examples  it  was  urged  that  no  Act  of  Congress  hM  ever 
authorized  the  State  of  Missouri  to  delegate  to  the  city  of  St. 
Louis  the  power  of  enforcing  the  laws;  and  that  the  State  could 
not  offer  proof  of  the  killing,  without  first  proving  affirmativelT 
that  the  deceased  was  alive,  and  that  he  did  not  kill  himself. 
Objection  was  made  to  an  officer  testifying,  "  because  he  undei' 
takes  to  testify  to  a  confession  which  he  has  already  testified  in 
the  other  Court,  and  because  it  is  presumed  that  he  wiU  do  the 
same  in  this  Court."    It  was  objected  that  a  confession  made  in 
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DliiioiB  could  not  be  proved  in  Missouri,  for  [want  of  jurisdic- 
tion, and  because  "the  United  States  have  made  no  law"  to 
authorize'  it.  These  are  only  a  few  of  the  absurdities  with  which 
the  recoM  painfully  abounds. 

It  must  be  admitted  that  an  attorney  who  is  ignorant  or  imbe- 
cile in  a  general  way,  may,  nevertheless,  conduct  a  cause  with 
propriety,  and  omit  nothing  on  the  trial  which  would  secure  any 
light  or  advantage  in  his  client's  behalf.  So  much  weight,  at 
least,  must  be  accorded  to  the  fact  of  his  admission  to  the  bar. 
The  record  before  us  would  indicate  no  reason  for  disturbing  the 
judgment,  if  it  contained  no  evidence  of  specific  and  gross  mis- 
management, by  which  the  prisoner  was  deprived  of  some  essen- 
tial right  gaaranteed  to  hmi  by  law,  necessary  for  his  proper 
defense,  and  inseparable  from  a  fair  tnal.  Such  evidence  is  not 
wanting  on  the  present  occasion. 

No  witness  saw  the  fatal  shooting.  '  The  prisoner,  in  aid  of 
his  application  for  a  new  trial,  filed  an  affidavit,  stating  in  effect 
that  several  weeks  before  the  trial  he  had  informed  his  attorney 
that  he  could  prove  by  three  several  witnesses,  naming  them, 
that  the  deceased  had  repeatedly  threatened  to  kUl  the  affiant 
on  sight;  but  the  said  attorney,  ''  by  reason  of  his  incompetency 
and  imbedUty,  refused  and  neglected  to  bring  said  facts  before 
the  Court."  That  the  facts,  as  to  the  homicide,  were,  that  when 
defendant  approached  the  deceased,  who  was  lying  in  a  ham- 
mock, and  requested  him  to  settle  certain  bills,  uie  deceased 
arose  with  an  oath,  saying  he  would  kill  defendant,  at  the  same 
time  drawing  a  pistol.  The  defendant  thereupon  shot  in  self- 
defense.  The  affiant  further  stated  that  he  informed  his  attor- 
ney of  these  facts,  and  requested  to  be  put  upon  the  stand  to 
testify  to  them.  But  the  said  attorney,  ''by  reason  of  incom- 
petency, imbecility,  and  ignorance  df  the  law,  informed  this 
affiant  IJiat  the  law  was  such  that  this  affiant,  being  charged 
with  murder,  could  not  swear  in  his  own  defense."  The  attorney 
filed  a  counter-affidavit,  in  which  he  ''  denies  that  the  defendant 
was  not  fully  informed  as  to  his  right  to  take  the  stand  as  a  wit- 
ness," and  luleges  that ''  it  was  concluded  and  agreed"  that  the 
defendant  should  not  be  put  upon  the  stand,  for  the  reason,  in 
effect,  that  the  testimony  of  the  officer  to  the  defendant's  con- 
fession would  accomplifiui  all  that  was  desired. 

Ck>nBidering  the  existing  exigencies,  it  may  be  doubted  whether 
the  reason  given  by  the  attorney  for  keeping  his  client  off  the 
stand,  was  any  more  creditable  to  his  professional  discrimina- 
tion than  the  one  stated  by  the  prisoner.  But  waiving  that,  and 
also  the  seeming  impropriety  of  an  attorney's  volunteering  an 
affidavit  to  prevent  his  convicted  client  from  getting  a  new  trial, 
we  think  that  the  general  aspect  of  the  record  so  far  corrobo- 
rates the  affidavit  of  the  prisoner,  as  to  entitle  him  to  the  benefit 
of  the  doubt.  We  feel  constrained  to  act  upon  the  supposition 
that  the  attorney,  ignorantly  or  otherwise,  advised  his  client 
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Sainst  going  upon  the  stand,  on  the  ground  that,  under  a  chaige 
murder,  he  could  not  lawfully  testify  in  his  own  behalf. 

Of  course,  we  cannot  assume  that  the  jury  would  have  be- 
lieved the  prisoner's  testimony,  if  it  had  been  given.  But  if  it 
could  have  been  considered  in  connection  with  the  proofe  of 
threats  from  the  deceased  by  three  other  witnesses,  as  is  alleged, 
there  is  at  least  a  reasonable  probability  that  the  prisoner  would 
have  gotten  off  with  the  conviction  of  a  lower  grade  of  crime, 
and  a  lighter  punishment  than  are  recorded  against  him.  In 
any  event  he  has  been  deprived,  in  the  manner  complained  of, 
of  a  most  important  weapon  for  his  defense,  and  one  whose  use 
at  his  option  was  guaranteed  to  him  by  law,  for  whatever  it 
might  be  worth. 

While  it  is  true,  as  was  held  in  Boxmnan  vs.  FuM^  9  Mo.  App. 
676,  that  there  can  be  no  relief  against  a  mere  negligent  omis- 
sion of  an  attorney  presumably  competent,  and  notwithstanding 
the  rigid  rule  in  orcUnarv  civil  cases,  as  before  stated,  yet  there 
is.  high  authority  for  the  granting  of  relief  in  extreme  cases 
where  the  client's  loss  results  not  merely  from  negligence,  but 
from  the  gross  ignorance,  incompetency,  or  misconduct  of  the 
attorney.  In  Sharp  vs.  The  Mayor,  etc,,  31  Barb.  578,  a  judg- 
ment was  obtained  against  the  city  of  New  York  for  over  $40,000. 
The  corporation  counsel  failed  to  prove  facts  in  defense,  which 
were  known  to  him,  and  which  it  was  his  plain  duty  to  prove. 
After  the  judgment,  although  urged  by  the  proper  city  authori- 
ties to  take  an  app^,  he  refused  to  do  so.  The  Supreme  Gooit, 
in  general  term,  set  aside  the  judgment.  Said  the  Ciourt: 
**  Courts  of  law  are  not  to  be  used  by  parties  in  effecting,  through 
the  forms  of  law,  the  ruin  of  a  party  who  has  employed  an  m- 
competent,  negligent,  or  unworthy  attorney." 

If  such  considerations  can  prevail  where  only  money  or  prop- 
erty is  concerned,  how  much  weightier  should  they  be,  in  eveiy 
rightly  constituted  mind,  where  a  human  life  is  in  the  balancel 
Modem  civilization  stands  aghast  at  the  barbajity  of  the  ancient 
law  which  denied  to  a  prisoner  the  aid  of  counsel ''  learned  in 
the  law,"  when  on  trial  for  his  life.  The  wisdom  and  humanity 
of  the  present  age  demand  that  the  maxim,  "  Every  man  is  pre- 
sumed to  know  uie  law,''  shall  be  reversed  both  in  theoiy  and 
in  practice  when  applied  to  the  legal  methods  of  conducting  a 
defense  against  a  charge  of  felony.  Our  State  Constitution 
(Art.  n.  Sec.  22)  commands  that  ''in  criminal  prosecutions,  the 
accused  shall  have  the  right  to  appear  and  defend,  in  person 
and  by  counsel,"  and  the  legislative  authority  has  supplemented 
this  with  the  provision  that ''  if  any  person  about  to  be  arraigned 
upon  an  indictment  for  felony  be  without  counsel  to  conduct  his 
defense,  and  he  be  unable  to  employ  any,  it  shall  be  the  duty  of 
tiie  Court  to  assign  him  counsel,"  etc.    (Rev.  Stat.  Sec.  1844.)  j 

To  say  that  these  beneficent  requirements  were  satisfied  in  the  \ 

circumstances  of  the  present  case  by  the  share  taken  in  the  pxo-  j 

I 
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oeedingB  by  a  licensed  attorney  would  be  a  mockeiy  of  the  pur- 
poses of  the  Constitution  and  the  law.  I^  would  be  a  most 
unworthy  exercise  of  the  judicial  function  to  administer  the 
shadow  of  the  law,  but  not  its  substance.  We  consider  that  the 
prisoner  here,  in  effect,  went  to  his  trial  and  doom  without  coun- 
sel such  as  the  law  would  secure  to  eyeiy  person  accused  of 
crime. 

The  judgment  is  reversed  and  the  cause  remanded.  Judge 
Thompson  concurs.  Judge  Bakewell  concurs  in  the  result,  but 
has  not  seen  this  completed  opinion. 

April  11,  1882. 


After  the  foregoing  opinion  was  rendered,  Mr.  Bradley,  the  attorney  there 
alluded  to,  caused  to  be  published  in  an  evening  paper  of  St.  Loais  the  following 
cominiinication : 


**TO  TH«  EDITOR  OF  THE  P08T  DiSPATOH  : 
it 


It  appears  by  the  Papers  of  the  city  of  St.  Louis,  that  the  Bar  association 
intend  to  control  and  dictate  the  Judges  in  twentj-nine  districts  of  the  State  of 
MisBOurij  and  say  who  shall  practice  law  here.  Their  duurter  does  not  vest  them 
with  judicial  powers,  to  disbar  or  destroy  the  legal  business  of  any  citizen  or  mem- 
Imt  of  the  bar. 

"Hot  one  of  the  Grounds,  in  the  Motion  for  a  New  Trial  and  arrest  of  Judg- 
ment for  Emmet  Jones  before  Judge  Loughlin  was  weeented  to  the  Court  of  Ap- 
peals. Yet  they  have  declared  that  a  comession  to  Fatrick  Cassidy  at  Bradwooo, 
Illinois  230  miles,  he  under  duress  duged  and  in  chains ;  that  he  did  not  intend  to 
kill  Antoine  Valle,  but  only  disable  him  could  be  the  Bases  of  a  verdict  for  Mur- 
der of  the  first  degree,  and  Judge  Laughlin  nor  the  Jury  committed  no  error,  but 
Bradley  was  ignorat  incompedent  and  idiotic  in  Hot  putting  Jones  on  the  stand. 
The  thief  who  robs  me  of  my  money  robs  me  of  Trash,  it  is  mine  and  his  and  a 
slave  to  thousands.  But  that  Judge  who  Bobs  me  of  my  good  name,  Bobs  .me  of 
that  which  does  not  make  him  the  richer,  but  leaves  me  poor  indeed. 

*'  The  old  gentleman  of  this  famous  tribunal,  who  wrote  the  opinion  in  the  case 
of  Emmet  Jones  and  Alpeora  Bradley — ^when  youn^  he  possessea  sum  of  the  eltt- 
ments  of  a  great  man ;  but  time  and  Bar  Association  have  reduced  and  seduced 
him  to  a  poor,  demented  last  Rose  of  Summer.  The  Incorporated  Bar  Association, 
through  Ben  K.  Devenport  of  Savannah,  Ga.,  and  others,  dictated  the  extra-judi- 
cial, aubble-headed.  star-chamber  ludgment,  April  11,  1882,  and  a  second  Dread 
Scott  outrage  on  the  colored  people  of  the  city  of  St.  Louis.  We  advise  him  to 
nagn  and  go  to  the  hot  springs  in  Arkansas :  And  that  the  Bar  Association  be 
aboBshed,  to  stop  their  wicked  and  ellegal  conspiracy  a^inst  citizens.  Corruption, 
hatered,  passion,  and  pride  shows  its  self  inboki  releaf,  m  thisdubble-headed  Libel, 
to  destroy  the  business  of  their  victim,  A  Alpeora  Bradley. 

O !  that  this  too,  too  solid  flesh  would  melt. 
Throw  and  resolve  itself  into  dew ! 
Or  that  the  everlasting  had  not  fixed 
His  cannon  against  seu  slaughter 
O,  God!    O,  Godl 


How  weary,  stale,  flat,  and  unprofitable, 

Seem  to  me,  all  the  uses  of  this  world ! 

Fve  on  it !    O,  iye !  'tis  an  imweeded  garden 

That  ^;row8  to  seed ;  thin^  rank  and  gross  in  nature, 

That  it  should  come  to  tms, 

O !  most  wicked  speed,  to  post  with  dexterity, 

Their  own  blunders  and  judicial  weakness. 


"The  people  of  St.  Louis  may  now  understand  to  what  extent  the  Bar  Associa- 
tion descended  when  they  employed  Ben  £.  Devenport,  of  Savannah,  Georgia,  to 
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dander  and  libel  in  and  bT  the  deg^irated  Court  of  Appeals  aa  seen  by  its  f amo, 
extr»-jadioial  dubble-headed,  utar-chamber  opinion,  Apnl  11, 1882. 

TheM  cruil  Judges  have  bought  and  sold  us, 
For  a  paltry  sum  of  gold. 
We  to  serve  them  at  their  pleasure, 
Until  our  heads  dust  were  cold. 
What  helish  Fiends  could  ravish 
Better  all  that 's  dear  to  human  life 
We,  our  wives,  and  children  dearest. 
But  God  produced  a  bloody  strife, 
These  implacable  damning  spirits. 
Surrounded  us  both  by  night  and  day. 
And  after  our  heart-string  alwais  feeling. 
Until  their  libels  find  theur  way. 

—A.  Alpbora  Bradlet,  Attoniey-at-law. 


Abstracts  of  Recent  Decisions. 


Bbsebyation  of  Public  Lahds  in  Orboon.  By  the  passage  of 
the  Donation  Act  of  September  27, 1850  (9  Stat.  497),  and  the 
amendment  thereto  of  February  14,  l853  (10  Stat.  158),  Con- 
gress disposed  of  all  the  public  lands  in  Oregon  to  persons  who 
were  or  should  become  settlers  thereon  and  otherwise  comply 
with  the  provisions  of  such  Act,  except,  among  others,  such  por- 
tions thereof  as  might  be  designated  by  the  authority  of  the 
President  for  certain  militaiy  purposes  and  ''other  needful 
public  uses  "  not  exceeding  640  acres  at  any  one  point  or  place 
for  a  fort,  nor  more  than  20  acres  for  any  other  purpose:  Hdd 
(1)  that  while  an  order  issued  by  the  Secretuy  of  War  designating 
a  resei;yation  under  this  Act  for  a  military  post  or  station  may 
be  presumed  to  have  been  made  by  the  authority  of  the  President, 
until  the  contrary  appears,  no  such  presumption  arises  in  case 
such  order  is  made  by  any  one  else,  and  therefore  an  order  issued 
by  the  military  officer  in  command  of  the  department  directing 
the  establishment  of  ''  a  military  reservation  "  at  Port  Orford, 
Oregon,  is  void  and  of  no  effect;  (2)  that  a  valid  designation  of 
a  reservation  for  military  or  light-house  purposes  must  indicate 
or  describe,  with  reasonable  certainty  in  some  public  document 
or  record,  tixe  quantitiy,  limits,  and  location  of  such  reservation, 
and  the  same  ought  to  be  noted,  as  soon  as  practicable,  on  the 
plat  of  the  survey  of  the  township;  and  (3)  that  such  a  reserva- 
tion, if  designated  so  as  to  substfuitially  exceed  the  quantity  al- 
lowed by  law,  is  illegal  and  void. 

Patents  Issxtsd  Contrabt  to  Law.  When  it  appears  on  the  face 
of  a  patent  that  it  was  issued  contrary  to  law,  it.  is  void,  and  a 
Oourt  of  law  will  so  pronounce;  but  nevertheless  the  United 
States  is  entitied  to  maintain  a  suit  in  equity  to  have  such  void 
patent  canceled. — United  States  vs.  Tichenor,  U,  S,  Cir.  Gowri^ 
Dist.  of  Oregon, 


mlk  ^u»t  %m  MmmKl. 


Vol.  IX.  July  1,  1882.  No.  19. 


Current  Topics. 


A  SUGGESTION. 

We  submit,  with  all  due  deference  to  the  Supreme  Court,  that 
the  system  adopted  for  trying  and  disposing  of  the  cases  before 
it  is  not  the  best — at  least  it  gives  but  little  satisfaction.  We 
know  the  Bar  is  not  well  pleased  with  the  30-minute  limit  to 
arguments  before  the  Court  in  bank,  and  we  believe  that  but 
little,  if  any,  of  a  30-minute  argument  is  remembered  by  the 
members  of  the  Court  when  they  come  to  consider  and  deter- 
mine the  case  eighty  or  ninety  days  thereafter.  This  delay  com- 
pels them  to  go  to  the  briefs  on  file  to  learn  what  they  can  of 
the  case.  The  attorney's^  argimient  is  lost  and  the  time  of  the 
Court  consumed.  We  fully  appreciate  the  difficulties  the  Court 
is  laboring  under  to  dispose  of  the  vast  number  of  cases  before 
it;  but  we  doubt  if  the  course  pursued  aids  them  in  the  least, 
and  we  are  certain  it  is  better  to  decide  one  case  after  proper 
consideration  than  to  dispose  of  one  hundred,  leaving  the  cor- 
rectness of  the  judgment  questionable. 

We  respectfully  suggest  that  such  a  system  be  adopted  as 
will  (1)  give  to  each  case  the  fullest  discussion,  and  (2)  an  imme- 
diate judgment. 

When  a  case  has  been  presented  fully,  the  minds  of  the  Judges 
shotQd  not  be  burdened  with  the  details  and  discussions  of  one 
hundred  others.  With  seven  good  lawyers,  such  as  now  consti- 
tute the  Bench,  it  ought  not  to  be  difficult  to  determine  nine- 
tenths  of  the  cases  before  the  Court  almost  immediately  after 
the  argument. 


SUNDAY   LAW. 

The  Ciiurt  of  Appeals  of  Kentucky  has  recently  upheld  the 
oonstitutionality  of  the  Sunday  Law,  but  has  excepted  from  its 
operation  the  ''running  and  operating  a  railroad  train  on  the 
Sabbath,"  this  being  considered  a  work  of  necessity.  {Com- 
numweaUh  vs.  L.  d;  N.  B,  R.  3  Ky.  L.  Rep.  788.) 
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Sapreme  Court  of  Galiforoia. 


Depabtment  No.  1. 


[FUed  June  26,  1882.] 
No.  7123. 

OHAQUETTE.  Bespondent,  vs.  OBTET,  Appeixamt. 

Adminibzbation — SuBBTUB— Equttt — DcGSXE — ^AcoouNTiNO.  An  adminis- 
trator dying  without  rending  an  aocoont,  jurisdiction  to  compel  an 
aooonnting  on  the  part  of  his  representatiye  yeata  in  the  appropriate 
Ooort  of  equity. 

Id. — ^Id.  The  decree  in  such  case  is  conoloaiTe  as  against  the  soretiefl  of 
the  deceased  administrator. 

Id. — ^Id.  Sooh  decree  does  not  come  within  the  provisions  of  Section  1504, 
Oode  of  Civil  Procedure. 

Id. — Pabtibs.  If  appellant,  as  surety,  was  entitled  to  be  heard  in  sucfa 
equity  case,  he  had  an  opportonity  afforded  him. 

Id. — ^Plsadzmo — Appsaii.  The  complaint  charged  that  the  equity  decree 
remains  unpaid  and  in  full  force.  RM^  not  necessary  to  havv 
further  allegdd.that  it  was  never  appealed  from. 

Appeal  from  Superior  Oourt,  San  Francisco. 

Splivalo^  Pringle  &  Hayne,  for  appellant. 
Thompson^  BaggeU  <k  Platte  for  respondent. 

Boss^  J. I  delivered  the  opinion  of  the  Court: 

Eugene  Herteman  died  intestate.  T.  A.  Mitchell  was  ap- 
pointed administrator  of  his  estate,  and  the  appellant  became 
surety  on  his  bond.  Mitchell  died  intestate,  without  haying 
filed  9kiij  account  of  his  administration  of  Herteman's  estate, 
and  Elizabeth  Mitchell  was  appointed  administratrix  of  the 
estate  of  T.  A.  Mitchell.  Subsequently  a  bill  in  equity  was 
filed  by  the  respondent  herein,  as  administrator  of  me  estate 
of  Herteman  against  Elizabeth  Mitchell,  administratrix,  for 
an  accounting  of  the  doings  of  T.  A.  Mitchell  as  administnttor 
of  the  estate  of  Herteman.  To  this  bill  the  sureties  on  the 
bond  of  Mitchell,  including  the  appellant,  were  made  parties. 

The  sureties  (including  we  appellant)  demurred  to  the  bill 
and  objected  to  being  joined  with  the  administratrix  in  the 
action,  which  objection  was  sustained  by  the  Court,  and 
thereupon,  they  were  dismissed  therefrom.  The  action  pro- 
ceeded against  the  administratrix  and  resulted  in  a  decree 
stating  and  settling  the  account,  by  which  it  was  ascertained 
and  determined  that  the  estate  of  Mitchell  was  indebted  to 
the  estate  of  Herteman  in  the  sum  of  $8,482.14  in  gold  coin 
of  the  United  States,  for  money  received  by  MitcheU  as  ad- 
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ministrator  of  the  estate  of  Herteman,  with  interest,  oyer 
and  above  all  jiist  charges,  claims,  and  disbursements;^  and 
jadgmeot  was  entered  in  fayor  of  the  plaintiff  for  that  sum. 

In  the  complaint  in  the  present  action,  which  is  brought 
against  Mitchell's  sureties,  it  is  ayerred  that  the  judgment  just 
mentioned  is  in  full  force,  and  that  no  payment  thereon  or  upon 
the  indebtedness  of  Mitchell  to  the  estate  of  Herteman  nas 
ever  been  made,  bu^  the  whole  thereof  remains  unpaid;  that 
the  estate  of  Mitchell  is  insolvent,  and  that  there  nas  never 
been  any  property  of  his  estate  available  for  the  payment  of 
said  indeDtedness,  and  that  the  plaintiff  has  exhau3ted  all 
means  at  his  command  to  collect  tne  said  indebtedness  from 
his  estate,  but  has  been  unable  to  do  so;  and  these  averments 
stand  admitted  by  the  pleadings.  The  Court  below  held  the 
decree  in  the  case  of  the  administrator  of  the  estate  of  Herte- 
man against  the  administratrix  of  the  estate  of  Mitchell  con- 
dasive  against  Mitchell's  sureties;  and  this  ruling  consti- 
tates  the  principal  ground  of  the  appeal. 

The  liaDility  of  the  surety  depends  upon  the  liability  of  the 
principal,  and  does  not  attach  until  that  of  the  latter  has  been  de- 
termined by  the  judgment  of  a  Court  of  competent  jurisdiction. 
During  the  lifetime  of  the  administrator,  the  surety  could  not 
be  sued  until  the  status  of  the  account  had  been  fixed  by  decree 
of  the  Probate  Court.  {AUm  vs.  Ufany,  53  Cal.  16.)  But 
when  the  liability  of  the  principal  thus  became  fixed,  that  of 
the  surety  also  attached,  and  upon  the  failure  of  the  principal 
to  pay  the  money*)  an  action  could  have  been  maintained 
against  the  surely.  In  such  case  the  decree  of  the  Probate 
Court  would  have  been  conclusive  upon  the  status  of  the  ac- 
comit,  as  respects  the  sureties  as  well  as  the  administrator. 
(Inoin  vs.  Backus,  25  Cal.  222.)  Here,  the  administrator 
having  died  without  rendering  an  account,  jurisdiction 
to  compel  an  accounting  on  the  part  of  his  representative 
vested  in  the  appropriate  Court  of  equity  (Bush  vs.  Lindsey^ 
44  Cal.  126)  and  carrying  the  doctrine  of  Allen  va.  Tiffany y 
supra,  to  its  logical  conclusion,  the  adjustment  of  the 
account  by  that  Court  was  prerequisite  to  an  action 
against  the  sureties.  If  in  such  action  for  the  settlement 
of  the  account  of  the  principal  the  sureties  were  entitled  to 
be  heard,  the  appellant  in  the  present  case  was  afforded  that 
opportunity;  for  he,  together  with  the  other  sureties  on  the 
aoministator's  bond,  was  made  a  parly  to  the  bill  in  equity, 
and  upon  his  own  objection  was  dismissed  therefrom.  He 
now  objects  that  he  cannot  be  bound  by  a  judgment  ren- 
dered in  an  action  to  which  he  was  not  a  party,  and  that  he 
a  entitled  to  be  heard  upon  the  question  whether  or  not  his 
principal  was  indebted  to  the  estate  of  which  he  was  admin- 
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Supreme  Court  of  California. 


Depabtkent  No.  1. 


[FUed  June  26,  1882.] 
No.  7123. 

CHAQUETTE,  Bespondent,  ts.  OBTET,  Appellant. 

Admimistbation — SuBSTiSB— Equitt — Dbobss — ^AocouNTiNO.    An  ftdminiB- 

tratoT  dying  withont  rendering  an  account,  jurisdiction  to  compel  aa 

aoconnting  on  the  part  of  his  representatiye  Tests  in  the  appropriate 

Oourt  of  equity. 
Id. — Id.    The  decree  in  such  case  is  oondosiTe  as  against  the  sureties  of 

the  deceased  administrator. 
Id. — ^Id.    Such  decree  does  not  come  within  the  provisions  of  Section  1501 

Oode  of  Civil  Procedure. 
Id. — Pabtzbs.    If  appellant,  as  surety,  was  entitled  to  be  heard  in  such 

equity  case,  he  had  an  opportunity  afforded  him. 
Id. — ^PLKADiiia — Appbaii.    The  complaint  charged  that  the  equity  decree 

remains  unpaid  and  in  full  force.    HM^  not   necessary  to  haTe 

further  alleged. that  it  was  never  appealed  from. 

Appeal  from  Superior  Court,  San  Francisco. 

SflivalOj  Pringle  &  Hayrie^  for  appellant. 
Thompson^  Baggett  <k  Plait,  for  respondent. 

Boss,  J. I  delivered  the  opinion  of  the  Court: 

Eugene  Herteman  died  intestate.  T.  A.  Mitchell  was  ap- 
pointed administrator  of  his  estate,  and  the  appellant  became 
surety  on  his  bond.  Mitchell  died  intestate,  without  haying 
filed  ekuj  account  of  his  administration  of  Herteman's  estate, 
and  Elizabeth  Mitchell  was  appointed  administratrix  of  the 
estate  of  T.  A.  Mitchell.  Subsequently  a  bill  in  equity  was 
filed  by  the  respondent  herein,  as  administrator  of  me  estate 
of  Herteman  against  Elizabetti  Mitchell,  administratrix,  for 
an  accounting  of  the  doings  of  T.  A.  Mitchell  as  administrator 
of  the  estate  of  Herteman.  To  this  bill  the  sureties  on  tiie 
bond  of  Mitchell,  including  the  appellant,  were  made  parties. 

The  sureties  (including  the  appellant)  demurred  to  the  bill 
and  objected  to  being  joined  with  the  administratrix  in  the 
action,  which  objection  was  sustained  by  the  Court,  and 
thereupon,  they  were  dismissed  therefrom.  The  action  pro- 
ceeded against  the  administratrix  and  resulted  in  a  decree 
stating  and  settling  the  account,  by  which  it  was  ascertained 
and  determined  that  the  estate  of  Mitchell  was  indebted  to 
the  estate  of  Herteman  in  the  sum  of  $8,482.14  in  gold  coin 
of  the  United  States,  for  money  received  by  Mitchell  as  ad- 
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ministrator  of  the  estate  of  Herteman,  with  interest,  over 
and  above  all  just  charges,  claims,  and  disbursements;  and 
judgment  was  entered  in  fayor  of  the  plaintiff  for  that  sum. 
In  the  complaint  in  the  present  action,  which  is  brought 
against  Mitchell's  sureties,  it  is  averred  that  the  judgment  just 
mentioned  is  in  full  force,  and  that  no  payment  thereon  or  upon 
the  indebtedness  of  Mitchell  to  the  estate  of  Herteman  nas 
ever  been  made,  hnp  the  whole  thereof  remains  unpaid;  that 
the  estate  of  Mitchell  is  insolvent,  and  that  there  nas  never 
been  any  property  of  his  estate  available  for  the  payment  of 
said  inaeDteaness,  and  that  the  plaintiff  has  exnau3ted  sdl 
means  at  his  command  to  collect  tne  said  indebtedness  from 
his  estate,  but  has  been  unable  to  do  so;  and  these  averments 
stand  admitted  by  the  pleadings.  The  Court  below  held  the 
decree  iin  the  case  of  the  administrator  of  the  estate  of  Herte- 
man against  the  administratrix  of  the  estate  of  Mitchell  con- 
clusive against  Mitchell's  sureties;  and  this  ruling  consti- 
tutes the  principal  ground  of  the  appeal. 

The  liability  of  the  surety  depends  upon  the  liability  of  the 
principal,  and  does  not  attach  until  that  of  the  latter  has  been  de- 
termined by  the  judgment  of  a  Court  of  competent  jurisdiction. 
Ihiring  the  lifetime  of  the  administrator,  the  surety  could  not 
be  sued  until  the  status  of  the  account  had  been  fixed  by  decree 
of  the  Probate  Court.  {Alien  vs.  Tiffany ^  63  Cal.  16.)  But 
when  the  liability  of  the  principal  thus  became  fixed,  that  of 
the  surety  also  attached,  and  upon  the  failure  of  the  principal 
to  pay  tne  money^  an  action  could  have  been  maintained 
against  the  surety.  In  such  case  the  decree  of  the  Probate 
Court  would  have  been  conclusive  upon  the  status  of  the  ac- 
count, as  respects  the  sureties  as  well  as  the  administrator. 
{Invin  vs.  Backus,  25  Cal.  222.)  Here,  the  administrator 
having  died  without  rendering  an  account,  jurisdiction 
to  compel  an  accounting  on  the  part  of  his  representative 
vested  in  the  appropriate  Court  of  equity  (Bush  vs.  Lindaey^ 
44  Cal.  125^  and  carrying  the  doctrine  of  AUen  vs.  Tiffany, 
supra,  to  its  logical  conclusion,  the  adjustment  of  the 
account  by  that  Court  was  prerequisite  to  an  action 
affainst  the  sureties.  If  in  such  action  for  the  settlement 
of  the  account  of  the  principal  the  sureties  were  entitled  to 
be  heard,  the  appellant  in  the  present  case  was  afforded  that 

Sportunity;  for  he,  together  with  the  other  sureties  on  the 
ministator's  bond,  was  made  a  party  to  the  bill  in  equity, 
and  upon  his  own  objection  was  dismissed  therefrom.  He 
now  objects  that  he  cannot  be  bound  by  a  judgment  ren- 
dered in  an  action  to  which  he  was  not  a  party,  and  that  he 
is  entitled  to  be  heard  upon  the  question  whether  or  not  his 
principal  was  indebted  to  the  estate  of  which  he  was  admin- 
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an  endless  cable,  and  to  each  car  is  attached  a  dummy,  car- 
rying the  gripping  apparatus.  Seats  are  arranged  on  the 
sides  and  at  the  end  of  the  dummy  for  the  use  of  passen- 

f;ers.  The  railroad  has  two  tracks,  the  northern  track  being 
or  cars  going  up  hill  from  Kearny  street,  and  the  southern 
track  being  for  descending  cars.  On  the  14th  of  June,  1880, 
John  H.  Cook,  plaintiff's  nusband,  seated  himself  as  a  pas- 
senger at  the  lower  end  of  the  seat,  on  the  south  side  of  the 
dummy.  A  two-horse  express  wagon,  driven  by  one  Wil- 
liams, had  crossed  the  northern  track,  and  was  standing  on 
the  southern  track,  at  a  point  about  one  hundred  and  fifty 
feet  from  Kearny  street,  at  the  time  the  dummy  in  question 
started;  the  wagon  was  so  cramped  that  the  horses  were 
headed  toward  the 'north  track,  their  heads  projecting  so  far 
oyer  it  that  the  approaching  dummy  would  have  struck  them, 
and  the  rear  end  of  the  wagon  pointed  obliquely  down  the 
hill,  also  toward  the  northern  track. 

As  the  dummy  came  up  to  the  wagon  two  passengers 
seated  on  the  southerly  seat  jumped  over  the  back  of  the 
seat;  as  the  rear  end  of  the  dummy  came  up  a  hind  wheel  of 
the  wagon  collided  with  the  dummy,  and  Cook  received  inja- 
ries  from  which  he  died.  This  action  was  brought  to  recover 
dama^eS;  and  the  jury  returned  a  verdict  for  plaintiff  for 
$8,000.  Judgment  was  rendered  accordingly,  and  from  that 
judgment  and  from  the  order  denying  motion  for  new  trial 
defendant  appealed. 

First — ^The  defendant  presents  the  point  that  the  evidence 
was  insufficient  to  justiiy  the  verdict,  and  claims  that  the 
evidence  shows  that  the  collision  was  the  result  of  careless- 
ness or  negligence  on  the  part  of  the  driver  of  the  express 
wagon,  and  that  the  driver  of  the  dummy  used  due  diligence 
in  endeavoring  to  avoid  a  collision.  There  is  some  conflict 
in  the  evidence  as  to  whether  the  collision  was  immediately 
caused  by  the  backing  down  of  the  wagon  against  the 
dummy,  and  the  defendant  insists  that,  as  the  forward  part 
of  the  dummy  passed  the  wagon  without  collision,  the  wagon 
must  TwLve  been  backing.  There  is  also  a  conflict  in  the  en- 
dence  as  to  the  distance  which  would  have  intervened  be- 
tween the  wagon  and  dummy  if  the  wagon  had  remained  sta- 
tionary; one  witness  says  three  or  four  inches;  another,  one 
and  a  half  or  two  feet;  another,  two  feet;  another,  three  or 
four  feet.  The  answer  of  the  defendant  contains  tiie  allega- 
tion that  ''the  said  horses  attached  to  said  wagon  were  un- 
manageable a^d  balky,  and  the  brake  on  said  express  wagon 
was  out  of  repair  and  unsuited  and  unfit  for  the  objects  and 
purposes  of  a  brake."    The  dummy  driver  testified  regard- 
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ing  the  horses  attached  to  the  express  wagon:  '^  My  impres- 
sion was  that  it  was  a  balky  team;  I  thongnt  it  was  a  ball^ 
team;  I  did  not  know;  there  is  no  dependence  to  be  placed 
in  balky  horses;  thej  are  liable  to  scare  at  anything;  I  got 
the  impression  that  it  was  a  bidky  team  as  I  was  drawing  up 
near  me  wagon,  some  little  time  after  I  started ;  my  mind 
was  still  more  confirmed  that  it  was  a  balky  team  when  I  got 
within  thirty  feet  than  before;  I  ordered  him  to  turn  away 
his  horses;  when  he  tamed  his  horses  I  thought  I  could  go 
by,  and  I  then  started  at  full  speed;  when  the  horses  com- 
menced to  back  I  stopped;  I  tried  to  stop  because  I  knew 
that  if  I  kept  on  going  and  the  wagon  kept  on  coming  back, 
there  would  be  something  terrible  happen — some  hard  crush- 
ing of  the  wagon  and  car  if  they  would. run  together."  Let 
it  be  conceded  that  iiie  dummy  and  car  could  possibly  have 
passed  the  wagon  if  the  latter  had  remained  station- 
ary, yet,  as  the  wagon  and  horses  were  diagonally  across  the 
southern  track,  in  the  form  of  two  sides  of  an  angle,  it 
being  necessary  to  move  the  horses  in  order  to  pass  them,  the 
dummy  driyer  haying  observed  the  position  in  ample  time  to 
stop,  as  but  a  narrow  space  would  at  best  intervene  between 
the  wagon  and  the  dummy,  as  the  dummy  driver  believed 
the  horses  to  be  balky  and  perhaps  uncontrollable,  and  as, 
from  the  relative  positions,  tne  backing  of  the  horses  must 
haye  forced  the  wagon  against  the  dummy,  it  was  for  the 
jury  to  determine  whether  a  proper  degree  of  prudence  and 
caution  would  not  have  required  the  dummy  driver  to  stop 
until  the  horses  and  wagon  could  be  moved  to  a  safe  dis- 
tance, rather  than  to  ^o  on,  as  he  says,  at  full  speed,  and 
take  tixe  risk  of  the  backing  down  of  the  horses.  There  was  a 
safe  course  open  to  the  dummy  driver;  there  was  also  a  course 
open,  full  of  risk  and  peril  to  the  persons  and  lives  of  pas- 
sengers. He  took  the  latter  course  in  the  face  of  instruc- 
tions he  says  he  received  from  the  company,  ''not  to  take 
any  desperate  chances,  or  to  take  any  great  risks,  so  far  as 
endangering  property  or  persons  was  concerned.''  The  ques- 
tion of  negligence  was  submitted  to  the  jury  under  instruc- 
tions as  favorable  to  the  defendant  as  it  could  ask,  and  under 
instructions  it  did  ask  for,  and  as  there  was  evidence  from 
which  it  might  infer  negligence,  we'  will  not  disturb  the 
verdict. 

Secortd — ^The  defendant  alleges  errors  of  law  occurring  at 
the  trial  and  excepted  to : 

1.  The  plaintiff  was  allowed  to  testify  that  it  was  the 
usual  custom  of  deceased,  during  his  married*life,  to  be  at 
home  aiter  business  hours,  and  that  tiiey  had  lived  a  happy 
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married  life;  that  for  eight  years  prior  to  his  death  she  had 
been  an  invalid  and  unable  to  leave  the  house,  and  tiiat 
during  that  time  he  had  been  very  kind  and  attentive,  and 
that  she  was  dependent  upon  him. 

2.  The  daughter  of  deceased  was  allowed  to  testify  that 
he  was  kind  as  a  father;  that  the  social  and  domestic  rela- 
tions as  to  the  family  on  his  part  were  happy,  and  thai  he 
was  kind  and  loving  to  plaintiff. 

3.  The  plaintiff  was  permitted  to  testify  that  after  Mr. 
Oook  had  been  taken  to  his  home  she  discovered  pieces  of 
flesh. 

The  first  and  second  points  above  stated  are  fully  covered 
by  Section  377,  C.  C.  P. — "Such  damages  may  be  given  as 
under  all  the  circumstances  of  the  case  may  be  just  "—and 
bv  the  decision  of  this  Oourt  in  Beeson  vs.  Qreen  Mownkam 
(/.  (k  S.  Co.,  57  Cal.  20.  We  are  asked  to  review  that  case, 
and  change  or  modify  the  views  therein  expressed.  We 
decline  to  accede  to  that  request;  on  the  conixary,  we  here 
follow  them.  The  plaintiff  sued  as  heir  at  law  and  as  ad- 
ministratrix; in  both  respects  testimony  of  plaintiff's 
relations  with  deceased  was  admissible;  in  the  latter  respect, 
testimony  as  to  the  relations  of  the  father  and  daughter  was 
admissible.  The  defendant  claims  that  the  admission  of  the 
testimony  referred  to  in  the  third  point,  above,  wlis  error,  in 
that  it  would  be  to  show  the  suffering  of  the  deceased,  and 
damages  therefor  could  not  here  be  recovered.  There  is 
nothing  in  the  case  to  show  that  any  damages  were  asked 
or  given  for  suffering  borne  by  the  deceased;  the  action  was 
for  negligently  causing  his  death,  and  the  evidence  given 
was  of  circumstances  attendant  upon  the  injury. 

Third — ^The  defendant  claims  that  the  damages  were 
excessive.  The  testimony  shows  that  the  deceased  was  fifty- 
nine  years  old,  the  surviving  family  consisting  of  his  widow 
and  daughter,  twenty-three  years  of  age,  that  he  was  a  game 
and  poultry,  dealer,  and  made  a  good,  comfortable  living  for 
himself  and  family.  The  verdict  was  for  $8,000.  That  stun 
of  money  at  the  statutory  rate  of  interest  would  produce 
$560  a  year — some  $46  a  month.  The  plaintiff  being  an 
invalid,  and  having  been  for  years  dependent  upon  her 
husband,  we  cannot,  as  law,  say  that  the  amount  given  is 
more  than,  ''under  all  the  circumstances  of  the  case,"  is 
just. 

Judgment  and  order  affirmed. 

We  are  asked  to  give  damages  on  affirmance.  We  cannot 
say  that  the  "appeal  was  taken  for  delay;  we  therefore  decline 
to  add  damages  as  a  penalty. 

We  concur:    Thornton,  J.,  Sharpstein,  J. 


r^ 
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In  Bane. 


[Filed  June  28,  1882.] 
No.  7779. 
MEEEDITH,  Ebspondent, 

SANTA  OLABA  MINING  00.  et  al.,  Appellants. 

Afpsaii  Bohd—Subxtikch- Motion — Judomknt — Kotiok.  Seotion  942, 0.  0. 
P.,  providing  for  judgment  against  Biireties  on  appeal  bonds,  upon  mo- 
tion, after  affirmance  of  judgment,  is  constitutional.  No  notice  is 
necessary. 

Id. — ^Pisms.    The  sureties  to  such  a  bond  become  parties  to  the  action. 

Id. — ^Waitxb  of  Biqht.  Parties  may  waive  a  constitutional  or  statutory 
right. 

Id. — PmsoiiPTioN — Judombht.  The  presumption  is  in  favor  of  the  validity 
of  a  judgment  of  a  Court  of  competent  jurisdiction. 

Id. — Becitaii.  If  notice  of  motion  was  necessary^  the  judgment  reciting 
notice,  there  being  no  bill  of  exceptions,  the  intendment  is  that  notice 
was  properly  given. 

Appeal  from  Superior  Court,  Santa  Clara  County. 

Grorber,  Thornton  &  Bishop^  for  appellants. 
J,  H.  MeredUhy  for  respondent. 

McKee,  J.,  delivered  the  opinion  of  the  Court: 

A  money  judgment  having  been  originally  entered  in  this 
case  against  the  corporation  defendant,  it  appealed  to  the 
Supreme  Court,  and,  for  the  purpose  of  staying  execution  of 
the  ju^ment,  an  undertaking  on  appeal  was  given,  pursuant 
to  Section  942  of  the  Code  of  Civil  Procedure.  The  judg- 
ment appealed  from  was  afterwards  affirmed,,  and  the  remit- 
titur, issued  upon  the  affirmance  of  the  judgment,  was  filed 
in  the  lower  Court.  Thirty  days  after  the  filing  of  the're- 
mittitur — ^it  appearing  from  the  record  that  the  judgment  had 
not  been  satisfied — tne  Court  below,  on  an  order  to  show 
cause,  rendered  judgment  against  the  sureties  on  the  under- 
taking, pursuant  to  Section  958,  C.  C.  P.,  and  from  this 
judgment  comes  the  appeal  in  hand. 

It  is  contended  that  the  judgment  rendered  against  the 
sureties  is  void,  because  the  Court  had  no  jurisdiction  over 
their  persons;  because  it  was  given  without  due  process  of 
law,  and  without  reasonable  notice;  and  because  the  section 
of  the  Code  under  which  it  was  given  is  unconstitutional. 
It  is  conceded  that  the  lower  Court  had  jurisdiction  of  the 
subject-matter  of  the  suit,  and  of  the  defendant  against 
whom  the  original  judgment  was  rendered,  and  from  which 
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that  defendant  appealed.  Now,  that  appeal  was  a  continua- 
tion of  the  action;  by  it  the  original  judgment  entered  in  the 
action  was  suspended  until  the  appellate  Court  had  deter- 
mined its  valicutv;  and  when  the  sureties  to  the  undertaking 
on  appeal  agreea  that,  in  case  of  the  affirmance  of  the  ju^- 
ment,  or  of  any  part  of  it,  by  the  appellate  Court,  and  of  its 
non-payment  hj  the  judgment  debtor,  judgment  might  be 
entered  also  against  them,  in  the  Court  from  whose  judgment 
the  appeal  was  taken,  according  to  the  law  under  which  the 
appeal  was  taken,  they,  in  legal  effect,  voluntarily  made 
themselves  parties  to  the  action,  and  submitted  themselves 
to  the  jurisdiction  of  the  Court.  .  The  Court,  therefore,  had 
jurisdiction  not  only  over  the  person  of  the  original  defend- 
ant to  the  action,  but  also  over  the  persons  of  the  sureties  to 
the  undertaking  on  appeal  in  the  case,  until  enforcement  of 
any  judgment  recoverable  against  them  as  parties  to  the 
action. 

And,  having  voluntarily  made  themselves  parties  to  the 
action  and  submitted  themselves  to  the  jurisdiction  of  the 
Court,  they  also  assented  to  and  adopted  all  the  provisions 
of  the  law  for  the  enforcement  of  the  obligation  incurred  by 
their  imdertaking,  and  waived  any  constitutional  or  statutory 
right  in  its  enforcextient  to  which  they  might  have  been  oth- 
erwise entitled.  Such  rights  maybe  waived  (Sarver  vs.  Gar- 
day  49  Cal.  218;  Cimningham  vs.  ScoU,  23  Id.,  526;  Qui^ 
vs.  Gamberty  32  Id.,  309;  McDonald  vs.  McConkey,  54  Id., 
143;  MxUUird  vs.  Hathaioay,  27  Id.,  119);  and  a  stipulation 
by  parties  to  an  action  that  judgment  may  be  entered  against 
them  on  a  certain  contingency  is  a  distinct  act  of  waiver. 
{Keys  vs.  Warner,  45  Cal.  60.)  As  against  such  an  act,  tiie 
want  of  original  process  necessary  to  have  made  them  parties 
originally  cannot  be  invoked. 

Nothing  is  to  be  found  in  the  Constitution  which  prohib- 
its any  one  from  making  himself  a  party  to  an  action  pend- 
ing in  a  Court,  or  from  voluntarily  submitting  himself  to  the 
t'urisdiction  of  the  Court,  and  stipulating  that  judgment  may 
)e  entered  against  him  in  the  action.  '^  A  Constitution 
would  become  a  very  officious  instrument  if  it  sought  to 
force  its  protection  upon  any  man  against  his  will."  (CnappeU 
vs.  Thomas,  5  Mich.  60.)  The  section  of  the  Code  under 
which  the  judgment  was  entered  against  the  sureties  on  their 
appeal  bond,  does  not,  therefore,  conflict  with  the  Constita- 
tion.  (Ladd  vs.  Pamett.,  57  Cal.  232. )  "  Apart  v, "  says  Mr. 
Justice  Bradley,  in  Seal  vs.  New  Mexico  (16  Wall,''540),  '^who 
enters  his  name  as  surety  on  an  appeal  oond,  does  it  with  a 
full  knowledge  of  the  responsibilities  incurred..    In  view  of 
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the  law  relating  to  the  subject,  it  is  eijuivalent  to  a  consent 
that  iudgment  shall  be  entered  up  against  him  if  the  appel- 
lant fails  to  sustain  his  appeal.  If  judgment  may  thus  be 
entered  on  a  recognizance,  and  against  stipulators  in  admi- 
ralfy,  we  see  no  reason  in  the  nature  of  things,  or  in  the  pro- 
visions of  the  Constitution,  why  this  effect  should  not  be 
giyen  to  appeal  bonds  in  other  actions,  if  the  Legislature 
deems  it  expedient.  No  fundamental  constitutional  princi- 
ple is  involved;  no  fact  is  to  be  ascertained  for  the  purpose 
of  rendering  the  sureties  liable,  which  is  not  apparent  in  the 
record  itself." 

But  it  is  urged  that  although  jurisdiction  over  the  persons 
of  the  sureties  had  been  acquired,  the  Court,  in  the  exercise 
of  that  jurisdiction,  could  not  legally  render  judgment 
against  them,  on  their  undertaking,  without  notice;  because 
having  a  right  to  show  parent  of  the  original  judgment, 
they  were  entitled  to  notice  of  any  motion  for  judgment 
against  them  on  their  undertaking  on  appeal;  and  as  reason- 
able notice  was  not  given,  the  judgment  taken  against  them 
is  irregular  and  void. 

But  every  presumption  is  in  favor  of  the  legality  of  the 
judgment  of  a  Court  of  competent  jurisdiction.  Being  ren- 
dered by  a  Court  of  competent  jurisdiction,  the  judgment 
appealed  from  is  presumably  correct.  For  the  purpose  of 
rendering  the  judgment  no  fact  was  to  be  ascertained  which 
was  not  apparent  on  the  record  itself.  On  that  record  the 
plaintiff  in  the  action  was,  as  matter  of  right,  entitled  under 
{he  law,  to  have  judgment  against  the  sureties  upon  his  mo- 
tion; and  of  this  motion  the  law  under  which  it  was  made 
required  no  notice  (Sec.  958,  C.  C.  P.);  nor  was  notice  nec- 
essary; for  the  sureties  had  stipulated  that  judgment  might 
be  entered  against  them  upon  the  contingency  which  had 
come  to  pass,  as  was  apparent  from  the  record  of  the  case  in 
which  their  stipulation  was  filed,  and  a  judgment  to  be  en- 
tered against  parties  to  an  action,  pursifant  to  their  stipula- 
tion on  file,  which  does  not  provide  for  notice,  may  be  en- 
tered without  notice. 

There  is  not  in  this  mode  of  procedure  anything  which 
prejudices  the  rights  of  the  parties  to  the  action;  for  if,  in 
utct,  the  origintd  jud^ent  was  paid,  although  not  satis- 
fied of  record,  the  parties  have  their  remedy  under  Section 
675  of  the  Code  of  Civil  Procedure  to  have  satisfaction  en- 
tered, and,  for  that  j)urpose,  to  recall  any  execution  which 
may  have  been  issued  against  them,  or  they  may  have  the 
ji^jgment  ysLCAted  (McMiUan  vs.  Baker,  20  Kan.  50);  or  an- 
nulled (Jfoyes  vs.  ijoeb,  24  La.  An.  48.) 
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MoreoTer,  while,  as  has  been  shown,  the  law  does  not  re- 
quire notice  for  the  rendition  of  a  judgment  against  sureties 
on  an  appeal  bond,  upon  the  expiration  of  the  statutory  time 
after  amrmance  of  the  judgment  appealed,  yet  there  was  given, 
in  fact,  a  notice  in  this  case.  It  is  said  to  have  been  unrea- 
sonable and  therefore  no  notice  at  all;  but  of  that  there  is 
nothing  in  the  record;  for  there  is  no  bill  pf  exceptions,  and 
tiie  judgment  on  its  face  shows  that  ''the  order  to  show 
cause  was  duly  served  hj  delivering  copies  thereof  to 
the  sureties  on  the  undertaking  before  the  return  day  of  the 
order;*'  and  that,  ''all  parties  appeared  by  their  respeciiye 
attorneys."  These  recitels  in  the  judgment  are  sufficient  to 
show  service  upon  the  appellants.  (Lick  vb.  Stockdale,  18 
Cal.  223;  Albertson  vs.  Bell,  9  Id.,  316;  Peck  vs.  Strauss,  33 
Id.,  678.)  There  being  nothing  in  the  judgment  roll  to  the 
contrary,  the  intendment  is  that  the  Oourt  below  found  that 
the  appellants  had  notice;  and  as  there  is  no  error  apparent 
on  the  judgment  roll,  the  judgment  is  affirmed. 

We  concur  :  Myrick,  J.,  McEinstry,  J.,  Sharpstein,  J., 
Thornton,  J. 


Depabtment  No.  2. 


[Filed  June  29,  1882.] 

No.  8295. 
SCRANTON,  Respondent,  vs.  BERGOLE,  Appellant. 

Appeal.    The  isBaes  being  covered  by  the  findings  and  no  error  appearing 
the  judgment  will  be  affirmed. 

Appeal  from  Superior  Court,  San  Diego  County. 

M.  A.  LiLce\  for  appellant. 
Leach  &  Parker,  for  respondent. 

By  the  Coxjrt  : 

This  is  an  action  .to  recover  a  balance  of  moneys  receiTed 
by  defendant  from  the  sales  of  property  of  plaintiff  which 
had  been  conveyed  to  defendant  as  securily,  after  dedactiog 
amounts  which  defendant  is  entitled  to  retain.  The  findings 
are  full  as  to  the  facts  that  plaintiff  was  the  owner  of  the 
property  and  caused  it  to  be  conveyed  to  defendant  as 
security;  as  to  the  sales  by  defendant  and  the  receipt  by 
him  of  the  proceeds,  and  as  to  the  balance  in  his  hanos  b^ 
longing  to  plaintiff.     We  see  no  error  in  the  record.  | 

Judgment  affirmed* 
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Defabtuent  No.  2. 


[Fned  June  29,  1882.] 

No.  7186. 

ORiaiNAL  COMPANY,  Appellant, 

YB. 

WINTHROP  MINING  COMPANY,  Respondent. 

Mnmro  Liiw — ^Looatiom — BsottiiAtions.  Where  there  is  a  conflict  between 
mining  regalations  and  an  Act  of  OongeeaB,  the  latter  mnst  preyail. 

Id. — ^EjscnasNT — Imbtbuoxionb.  In  ejectment  it  is  error  to  charge  the  jury 
that  *'  a  locator  of  a  mining  claim  mnst  not  only  observe  the  law  of 
Congress  which  reqttires  that  ten  dollars  worth  of  labor  shall  be  per- 
formedi  or  improyements  made  each  year  for  each  one  hnndred  feet 
in  length  along  the  yem  until  a  patent  shall  have  been  issued  therefor, 
but  also  the  local  regulations  of  the  miners  of  the  district,  which  re- 
quire that  work  shall  be  done  every  sixty  days  on  the  claim." 

Id. — ^Id.  According  to  the  law  of  Congress,  a  locator  would  forfeit  his  claim 
if  he  did  not  each  year  perform  work  or  make  improyements  of  the 
value  of  ten  dollars  for  each  hundred  feet  of  tiie  vein.  But  by  the 
local  regulations  he  would  lorfeit  it  if  he  did  not  perform  some  work 
on  it  every  sixty  days. 

Appeal  from  Ninteenth  District  Court,  San  Francisco. 

Praii  dt  Metcalfej  for  appellant. 
2Umer,  Sharp  dt  SJiarp,  for  respondent. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Court: 

We  think  that  the  Court  erred  in  charging  the  jury  that  a 
locator  of  a  mining  claim  must  not  only  observe  tibie  law  of 
Congress  which  requires  that  "ten  dollars'  worth  of  labor 
shall  be  performed  or  improvements  made  each  year  for  each 
one  hundred  feet  in  length  along  the  vein,  until  a  patent 
shall  have  been  issued  therefor,"  but  also  the  local  regula- 
tions of  the  miners  of  the  district,  which  require  "that 
work  shall  be  done  every  sixty  days  on  the  claim." 

According  to  the  law  of  Congress,  a  locator  would  forfeit 
claim  if  he  did  not  each  year  perform  work  or  make  im- 
provements of  the  value  of  ten  dollars  for  each  hundred  feet 
of  the  vein.  But  by  the  local  regulations  he  would  forfeit  it 
if  if  he  did  not  perform  some  work  on  it  every  sixty  days. 
It  seems  to  us  that  there  is  a  -  clear  conflict  between  the  law 
and  the  regulations.  And  if  there  is,  it  is  conceded  that  the 
law  must  prevail. 

Order  denying  motion  for  new  trial  reversed. 

We  concur:    Myrick,  J.,  Morrison,  C.  J.,  Thornton,  J. 
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Depabtmsnt  No.  1. 


I  FUed  Jxme  29,  1882.  | 
No.  8344. 
OSBOBN,  ET  AL.,  Besponds^stts,  vs.  CLASK,  Appellaht. 

Statute  of  LiioTATioira— FnmzNo.  Ejectment  complaint  filed  April  S2, 
1880.  In  snbstancei  the  Court  found  that,  at  the  conunenoement  of 
the  action,  the  plaintiffs  were  the  owners  in  fee  and  entitled  to  pop- 
session  of  the  demanded  premises;  that  the  defendant  was  then  in 
possession  of  a  building  standing  upon  part  of  the  premises,  claiming 
title  to  the  building  and  to  the  Iwd  which  it  covered;  that  he  claimed 
title  to  the  land  under  the  statute  of  limitations^  and  to  the  building 
by  purchase  in  1874,  from  a  **  tenant  at  sufferance  "  of  the  plaintifb; 
that  under  this  purchase  the  defendant  entered  in  1874  into  possesnon 
of  the  building,  and  occupied  it  until  March,  1878,  without  maldng 
any  claim  to  the  land  upon  which  it  stood;  but  on  March  1,  1878,  he, 
for  the  first  time,  asserted  title  to  the, land  coyered  by  the  building 
adversely  to  the  plaintiffs,  and  has  since  continuously  held  the  same 
adversely  to  plaintiffs  and  all  the  world;  and,  before  the  conmienoe- 
ment  of  this  suit,  refused  to  deliver  possession  of  the  land  to  the 
plaintiffs  on  demand.  Held:  The  finding  was  sufficient  upon  the 
issue  of  the  statute  of  limitations. 

Id. — In.  From  the  probative  facts  found  the  ultimate  fact  that  the  cause  of 
action  was  not  barred  by  the  statute  neoessaiily  results. 

Appeal  from  Superior  Oourt^  Placer  Ooonty. 

Jo  Hamilton^  for  appellant. 
FulweUer  and  Pmdt,  for  respondents. 

MoKee,  J.,  delivered  the  opinion  of  the  Ooort: 

This  is  an  appeal  from  the  judgment  in  an  action  of  eject- 
ment. 

The  only  error  assigned  is,  that  the  finding  does  not 
respond  to  the  issue  of  the  statute  of  limitations  raised  by 
the  pleadings. 

The  complaint  was  filed  April  22,  1880.  In  substance, 
the  Oourt  found  that,  at  the  commencement  of  the  action, 
the  plaintiffs  were  the  owners  in  fee  and  entitled  to  pos- 
session of  the  demanded  premises;  that  the  defendant  was 
then  in  possession  of  a  building  standing  upon  part  of  the 
premises,  claiming  title  to  the  building  and  to  the  land  which 
it  covered;  that  he  claimed  title  to  the  land  under  the  statute 
of  limitations,  and  to  the  building  by  purchase  in  1874, 
from  a  ''tenant  at  sufferance  "  of  the  plaintiffs;  that  under 
this  purchase  the  defendant  entered,  in  1874,  into  possession 
of  the  building,  and  occupied  it  until  March,  1878,  without 
making  any  claim  to  the  land  upon  which  it  stood;  but  on 
March  1,  1878,  he,  for  the  first  time,  asserted  title  to  the 
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land  covered  by  the  bailding  adyerselj  to  the  plaintiff,  and 
has  since  continnonsly  held  the  same  adversely  to  plaintiff 
and  all  the  world;  and,  before  the  commencement  of  this 
snit,  refused  to  deliver  possession  of  the  land  to  the  plaintiffs 
on  demand. 

Frum  these  probative  facts  the  ultimate  fact  that  the 
canse  of  action  was  not  barred  by  the  statute  of  limita- 
tions, necessarily  results.  The  finding,  therefore,  covered 
the  issue,  and,  as  a  special  verdict,  it  was  sufficient  to 
support  tiie  decision  and  judgment  which  were  given  in  the 
case. 

Judgment  affirmed. 

We  concur:    McKinstry,  J.,  Boss,  J. 


Depabtment  No.  2. 


pPiled  June  29,  1882.] 

No.  8102. 

BELLLY,  AppETJiANT,  vs.  BEILLY,  Besponbent. 

AuMORT — Appbaii — JuBisDicTioN.  The  Sapreme  Oonrt  has  no  original 
jurisdiction  to  allow  alimony  pending  an  appeal  in  a  diToroe  case. 

Id.— In.  The  power  over  the  matter  rests  in  the  lower  Court  even  pending 
an  appeal. 

Motion  in  Supreme  Oourt  for  alimony  pending  appeal. 

B.  Mcladden,  for  appellant  and  the  motion. 
B,  A.  Bedman,  contra. 

Thornton,  J.,  delivered  the  opinion  of  the  Court: 

This  is  a  motion  made  in  this  Oourt  for  alimony  pending 
an  appeal.  We  do  not  think  an^  such  jurisdiction  is  vested 
in  this  Court.  Only  appellate  jurisdiction  is  conferred  on 
this  tribunal  by  the  organic  law  defining  its  jurisdiction,  and 
the  jurisdiction  invoked  here  is,  in  our  view,  original.  It  is 
true  that  power  is  also  vested  in  this  Oourt  to  issue  all  writs 
necessary  or  proper  to  the  complete  exercise  of  its  appellate 
jurisdiction.  But  no  writ  is  necessary  or  proper  here.  The 
appellate  jurisdiction  can  be  es^ercised  without  it.  The 
power  over  this  matter  is  vested  in  the  Superior  Court,  even 
pending  an  appeal.  The  appeal  does  not  take  away  its  juris- 
diction, as  the  matter  is  not  affected  by  the  judgment 
appealed  from.  (0.  0.  P.,  946.)  The  return  is  still  pending 
in  the  Superior  Court  for  the  purpose  sought  to  be  attained 
by  this  motion. 

The  motion  is  denied. 

We  concur:    Myrick,  J.,  Sharpstein,  J. 


11 
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In  Bane. 


[Filed  June  30,  1882.] 
No.  7463. 

SANTA  OBUZ  BAILROAD  COMPANY,  Appellant, 

vs. 
SPBECKLES,  Bespondent. 

OoBPOSATioM — ^AflssasMEMT — CAPITAL  Stook.   A  Corporation  has  no  antliority 
to  levy  an  assessment  on  capital  stock  fully  paid  up. 

Appeal  from  Superior  Court,  Santa  Cruz  County. 

Tounger^  Taylor  &  Haighi,  for  appellant. 
Jarboe  &  Harrison,  for  respondent. 

Thobnton,  J.,  delivered  the  opinion  of  the  Court: 

This  action  was  brought  to  recover  of  the  defendant,  who 
was  a  subscriber  for  a  number  of  shares  of  the  capital  stock 
of  the  plaintiff  corporation,  an  assessment  levied  by  the 
directors  of  the  corporation  to  pay  a  debt  due  it.  The  de- 
fendant's stock  had  been  fully  paid  up. 

The  facts  fully  found  by  the  Court  had  best  be  here  in- 
serted, and  they  are  as  follows : 

'^Ist.  That  said  plaintiff  is,  and  was  at  the  several  times 
herein  mentioned,  a  railroad  corporation,  and  is  duly  organ- 
ized, incorporated,  acting  and  existing  under  and  in  pursu- 
ance of  the  laws  of  said  State;  that  said  plaintiff  was  duly 
incorporated  and  organized  on  or  about  the  18th  dav  of  Jane, 
A.  D.  1873,  by  the  name  of  *  Santa  Cruz  Bailroad  Company,* 
for  the  term  and  duration  of  fifty  years  from  the  date  of  its 
incorporation,  for  the  purpose  of  constructing,  owning, 
operating  and  maintaining  an  iron  railroad  in  said  State, 
upon  the  general  route  commencing  at  a  point  near  the  Fa^ 
jaro  Station  on  the  Southern  Pacific  Bailroad,  and  running 
thence  to  and  through  the  counlr  of  Santa  Cruz,  crossing 
the  San  Lorenzo  river  between  the  county  road  leading  to 
Watsonville  and  the  bay  of  Monterey,  and  thence  along  or 
near  the  coast  to  the  northern  boundary  of  Santa  Croz 
Counfy,  at  or  near  the  south  boundary  of  the  rancho  'Point 
Ano  Nuevo.'  The  plaintiff's  principal  place  of  business  and 
principal  office  is  at  the  city  of  Santa  Cruz,  in  said  county 
of  Santa  Cruz,  in  said  State. 

2d.  That  the  capital  stock  of  the  plaintiff  is  one  million 
dollars,  and  is  divided  into  ten  thousand  shares  of  one  hun- 
dred dollars  each. 
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3d.  That  on  and  prior  to  the  10th  day  of  April,  a.  p. 
1878,  there  had  been  subscribed  of  the  said  shares  of  said 
capital  stock  the  number  of  five  thousand  and  ninety-five  and 
one-half  shares,  upon  each  of  which  shares  the  sum  of  one 
hundred  dollars  had  been  paid  by  the  respectiye  subscrib- 
ers, and  that  the  plaintiff  had  issued  to  the  said  subscribers 
certificates  for  the  stock  so  subscribed. 

4th.  That  of  the  stock  so  subscribed  the  defendant  had, 
prior  to  the  10th  day  of  April,  1878,  subscribed  for,  and  was, 
on  and  prior  to  said  10th  day  of  April,  1878,  the  owner  and 
holder  of  1605  of  ike  said  shares,  and  that  the  said  1605 
shares  of  said  stock  stood  upon  the  books  of  the  plaintiff  in 
the  name  of  said  defendant,  and  that  certificates  therefor  had 
been,  by  this  plaintiff,  issued  to  and  accepted  by  this  de- 
fendant. 

5th.  That  the  said  defendant  had,  prior  to  the  10th  day  of 
April,  1878,  paid  to  the  plaintiff  the  full  and  par  value  of 
each  of  said  1606  shares  of  its  capital  stock,  viz.,  the  sum 
of  1100  for  each  of  said  1606  shares,  viz.,  the  full  amount 
of  money  subscribed  by  him  therefor. 

6th.  That  the  first  section  of  said  plaintiff's  railroad  con- 
sists of  that  part  of  said  railroad  between  said  Pajaro  station 
and  said  city  of  Santa  Cruz,  and  is  twenty-one  and  one-third 
miles  long.  That  on  and  prior  and  subsequent  to  the  10th 
day  of  April,  a.  d.  1878,  said  first  section  of  said  plaintiff's 
railroad  was  in  running  order  and  equipped  with  locomotives 
and  cars  and  operated  daily  with  locomotives  and  cars  for 
the  carriage  of  passengers  and  the  transportation  of  freight. 
;  7th.  That  on  the  lOth  day  of  April,  1878,  the  plaintiff  was 
indebted  as  follows,  in  an  amount  exceeding  $70,000,  viz. : 

The  said  indebtedness  was  made  up  of  the  following 
items: 

Sundry  accounts $953  46 

Balance  due  Southern  Pacific  Bailroad  Company . .       897  63 

Balance  due  A.  F.  Bichardson 42  28 

Amount  dueF.  A.  Hihn 66,705  50 

Overdrafts  on  bank  accounts 7,664  51 

In  addition  to  the  above  indebtedness  of  the  plaintiff,  it 
had,  in  September,  1875,  issued  certain  bonds  to  me  amount 
of  $125,000,  payable  October  1,  1880,  secured  by  a  mort- 
gage of  its  road  and  rolling  stock,  with  interest  coupons 
payable  semi-annually,  viz.,  April  1st  and  October  1st  of 
each  year,  and  which  bonds  were  unpaid.  Of  the  interest 
coupons  upon  said  bonds  there  was,  on  the  10th  day  of 
Apnl,  A.  D.  1878,  the  sum  of  $7; 450  in  arrears  and  unpaid,  a 
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Jortion  of  which  had  matured  on  the  1st  day  of  October, 
877,  and  a  portion  on  the  1st  day  of  April,  1878. 
8th.  F.  A.  Hihn^  in  whose  favor  there  wais  the  aforesaid 
item  of  indebtedness  of  $66,705.50,  had  been  from  the  time 
of  the  incorporation  of  the  plaintiff,  until  after  the  10th  day 
of  April,  1878,  and  was,  on  that  day,  a  director  of  the 
plaintiff  and  its  President. 

9th.  The  indebtedness  of  plaintiff  to  the  said  F.  A.  Hihn 
was  incurred  as  follows: 

For  cash  advanced  to  the  plaintiff $46,682  15 

For  materials  sold  to  the  plaintiff. 7,745  82 

For  coupons  unpaid  upon  aforesaid  bonds 7,150  00 

(These  last  named  coupons  are  not  the  same  as 
those  mentioned  in  the  7th  paragraph.) 
For  land  for  depot  and  right  of  way,  sold  to  the 

plaintiff : 7,940  29 

For  interest  credited  to  him 5,426  94 

For  salary 633  39 

For  orders  on  plaintiff  by  some  of  its  creditors  in 

favor  of  him 812  62 

Upon  said  amounts  payments  had  been  made  from  time  to 
time,  leaving  a  balance  due  of  $46,705. 

Full  statements  of  accounts  between  F.  A.  Hihn  and  the 
plaintiff,  were  by  the  plaintiff's  directors  presented  to  the 
stockholders  of  plaintiff  at  their  annual  meetings  in  1876- 
'77-78,  and  by  said  stockholders  approved  and  adopted. 
The  defendant  was  not  present  at  any  of  said  meetings  of 
stockholders,  either  in  person  or  by  proxy,  and  took  no  part 
in  the  action  of  said  stockholders  in  reference  to  said  state- 
ments or  accounts. 

The  purchase  of  the  depot  lands  and  right  of  way  from 
Hihn  was  negotiated,  by  the  directors  of  plaintiff,  at  the 
meeting  on  the  27th  day  of  May,  1876,  at  which  meeting  de- 
fendant Spreckles  was  present,  and  acted  as  director,  and 
was  a  director  of  the  plaintiff. 

The  said  money  was  advanced  and  the  supplies  famished 
by  said  Hihn,  at  the  request  of  Titus  Hale,  who  was  a  di- 
rector of  the  plaintiff,  and  who,  with  said  Hihn,  constitated 
the  Executive  Committee  of  the  plaintiff.  At  the  time  the 
money  was  advanced,  the  plaintiff  was  out  of  money  and  in 
debt,  and  unable  to  borrow  money  or  procure  supplies  from 
anj  other  source,  and  the  money  and  supplies  were  used  by 
this  plaintiff. 

Said  Hihn  had  been  credited  from  September,  1876,  about 
half  the  time,  upon  the  books  of  the  plaintiff,  with  interest 
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npon  his  aooonnt  at  the  rate  of  1  per  cent,  per  month,  which 
was  placed  to  his  cifedit  at  the  end  of  each  month,  and  upon 
which  interest  was  thereafter  computed  at  the  same  rate, 
this  being  the  rate  of  interest  charged  and  mode  of  compu- 
tation in  use  at  that  time  by  the  bsuok. 

Said  Hihn  was  also,  during  said  time,  the  owner  of  2416 
shares  of  the  stock  of  the  plaintiff,  and  has  ever  since  owned 
the  same.  At  a  meeting  of  the  directors  of  the  plaintiff,  on 
ihe  10th  day  of  April,  1878,  the  following  action  was  taken 
upon  said  account,  and  the  same  appears  upon  the  records 
of  the  plaintiff: 

'The  accounts  between  the  company  and  F.  A.  Hihn 
from  the  date  of  the  last  examination,  July  1,  1877,  to  this 
date,  were  then  examined  and  found  correct,  and  there  was 
found  to  be  due  to  said  Hihn  from  the  company  the  sum  of 
sixly-six  thousand  seven  hundred  and  five  and  mty  one-hun- 
dredths  ($66,706.50)  dollars.  It  is  therefore  ordered  that 
the  Secretary  of  the  company  certify  to  the  examination  and 
auditing  of  such  account,  and  to  tne  amount  due  thereon; 
and  that  such  certificate  be  endorsed  on  the  rendered  state- 
ment of  said  account.' 

Said  approval  was  thereafter  endorsed  upon  the  account 
bv  the  Secretary  of  the  plaintiff  under  the  seal  of  the 
plaintiff. 

10th.  On  the  10th  dav  of  April,  1878,  the  directors  of 
the  plaintiff  passed  the  following  resolution: 

'  For  the  purpose  of  paying  the  debts  of  the  company  it  is 
ordered  that  an  assessment  of  ten  dollars  (110)  shall  be, 
and  hereby  is  levied,  on  each  share  of  the  subscribed  capital 
stock  of  the  Santa  Oruz  ftailroad  Company,  which  assess- 
ment shall  be  payable  to  T.  Hale,  Treasurer  of  said  com- 
pany, at  the  office  of  said  company,  on  Park  street,  in  the 
city  of  Santa  Cruz,  county  of  Santa  Cruz,  State  of  Califor- 
nia, on  the  20th  day  of  May,  a.  d.  1878.  Any  portion  of 
said  assessment  remaining  iinpaid  on  the  20th  day  of  May, 
1878,  shall  become  delinquent.  Any  stock  upon  which  this 
assessment  shall  remain  unpaid  on  the  said  20th  day  of  May, 
1878,  will  be  delinquent,  and  will  be  advertised  for  sale  at 
public  auction,  and  unless  payment  is  made  before,  will  be 
sold  on  the  20th  day  of  June,  1878,  to  pay  the  delinquent 
assessment,  together  with  costs  of  advertising  and  expenses 
of  sale.' 

11th.  That  at  and  subsequent  to  the  time  of  the  making 
of  said  last  named  order,  plaintiff!s  Secretary  was  and  is 
Amasa  Pray.  That  upon  the  making  of  said  last  named 
order  said  Secretary  of  plaintiff  caused  to  be  published  in 
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the  newspaper,  and  for  the  length  of  time  hereinafter  men- 
tioned, a  notice,  of  which  the  following  is  a  copy,  to-wit: 

NOTICE  OF  ASSESSUENT. 

Name  of  the  corporation  in  fall :  '  Santa  Cruz  Bailroad 
Oompany.'  Location  of  principal  place  of  basiness:  City 
of  Santa  Omz,  county  of  Santa  Omz,  State  of  California. 

Notice  is  hereby  given  that  at  a  meeting  of  the  directors 
of  the  Santa  Cruz  Bailroad  Company,  held  on  the  10th  day 
of  April,  A.  D.  1878,  an  assessment  of  ten  dollars  ($10)  per 
share  was  levied  u{)on  the  capital  stock  of  the  said  corpora- 
tion, to-wit:  the  said  Santa  Cmz  Bailroad  Company,  paya- 
ble on  the  20th  day  of  May,  a.  d.  1878,  to  T.  Hale,  Tfireas- 
nrer  of  said  company,  at  the  office  of  said  company,  on  Park 
street,  in  the  city  of  Santa  Cmz,  connty  of  Santa  Cruz,  and 
State  of  California. 

Any  stock  upon  which  this  assessment  shall  remcdn  unpaid 
on  the  said  20th  day  of  May,  1878,  will  be  delinquent,  and 
advertised  for  sale  at  public  auction,  and  unless  payment  is 
made  before,  will  be  sold  on  the  20th  day  of  June,  a.  d. 
1878,  to  pay  the  delinquent  assessment,  together  with  costs 
of  advertising  and  expenses  of  sale. 

In  witness  whereof  I  have  hereunto  set  my  hand  and 
affixed  the  seal  of  said  corporation,  on  this  the  10th  day  of 
April,  1878. 

[seal.]  Amasa  Pray,  Secretary. 

Location  of  office — ^At  railroad  depot,  on  north  side  of 
Park  street,  in  the  said  city  of  Santa  Cruz. 

That  a  copy  of  said  last  named  notice  was  personaUj 
served  on  said  defendant  at  the  city  and  couni^  of  San  Fran- 
cisco, in  said  State,  on  the  22d  da^  of  April,  a.  n.  1878. 
That  a  copy  of  said  notice,  inclosed  m  an  envelope,  and  ad- 
dressed to  said  defendant,  at  his  place  of  residence  in  said 
city  and  county  of  San  Francisco,  in  said  State,  and  the 
postage  thereon  prepaid,  was  deposited  in  the  Postoffice  at 
the  said  city  of  Santa  Cruz,  on  the  20th  day  of  April,  a.  d. 
1878,  by  said  Secretary.  That  copies  of  said  last  named 
notice,  inclosed  in  envelopes  and  addressed  to  each  stock- 
holder of  plaintiff  at  his  place  of  residence,  and  the  posta^d 
thereon  prepaid,  was,  on  the  20th  day  of  April,  a.  d.  187o, 
deposited  by  said  Secretary  in  the  Postoffice  at  said  citv  of 
Santa  Cruz.  That  said  last  named  notice  was  pnblisned 
once  a  week  for  four  successive  weeks  prior  to  the  20th  day 
of  May,  A.  D.  1878,  to-wit:  on  the  20th  and  27th  days  of 
April,  A.  D.  1878,  and  on  the  4th,  11th  and  18th  days  of  May, 
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1878,  in,  a  newspaper  of  general  circnlation,  and  devoted  to 
the  publication  of  general  news,  and  known  as  and  called  the 
Sanift  Craz  SerUind,  and  published  at  the  place  designated 
in  plaintiff's  articles  of  incorporation  as  plaintiff's  prmcipal 
place  of  business,  to-wit:  said  city  of  Santa  Cruz. 

12th.  That  said  defendant  has  not  paid  said  assessment 
of  ten  dollars  per  share,  or  any  part  thereof,  on  said  1605 
shares  of  plaintiff's  capital  stock,  or  on  any  part  or  portion 
or  share  tnereof . 

13th.  That  on  the  22d  day  of  May,  1878,  the  directors 
of  plaintiff  adopted  the  following  resolutions : 

'It  appearing  that  a  large  part  of  the  assessment  levied 
by  this^oard  on  the  10th  of  April,  1878,  remains  unpaid, 
and  has  become  delinquent,  it  is  therefore  ordered  that  the 
Board  of  Directors  hereby  elect  to  waive  further  proceed- 
ings under  Chapter  U,  Title  I,  of  Part  IV,  of  the  Civil  Code 
of  the  State  of  California,  for  the  collection  of  delinquent 
assessments,  and  hereby  do  elect  to  proceed  by  action  to 
recover  the  amount  of  ail  such  delinquent  assessments.  And 
it  is  further  ordered  that  the  Secretary  omit  the  publication 
of  notice  of  sale  for  said  delinquent  assessment.  And  it  is 
further  ordered  that  the  President  cause  the  collection  of 
said  delinquent  assessment  to  be  enforced  by  action.' 

14th.  That  the  nominal  capital  stock  of  tne  plaintiff,  and 
the  amount  of  its  capital  stock  named  in  its  articles  of  incor- 
poration, is  one  million  dollars,  divided  into  ten  thousand 
shares  of  one  hundred  dollars  each,  and  that  the  plaintiff 
has  never  issued  or  sold  or  received  subscriptions  for  or  dis- 
posed of  more  than  6095|  shares  of  its  said  capital  stock, 
put  still  retains  undisposed  of  and  unissued  4904|  shares  of 
itB  said  capital  stock. 

That  the  plaintiff  has  not  been  able  to  sell  any  more  of 
its  stock  thaiuthe  aforesaid  number  of  5095^  shares  thereof, 
and  that  the  railroad  of  the  plaintiff,  except  the  first  section, 
has  not  been  completed,  and  that  no'  portion  of  the  said 
railroad  has  been  built  since  the  1st  of  January,  1877. 

15th.  That  the  plaintiff  has  never  fixed  its  capital  stock 
at  any  amount  other  than  the  original  amount  of  one  million 
dollars.  Nor  has  it  taken  any  steps  in  accordance  with  the 
provisions  of  Section  458  oi  the  Civil  Code  of  this  State, 
nor  has  there  ever  been  any  certificate,  other  than  plaintiff's 
articles  of  incorporation,  filed  in  the  oiffice  of  the  Secretary 
of  State,  stating  the  amount  of  its  fixed  capital  stock,  and 
that  the  whole  tnereof  has  been  paid  in." 

The  Court  rendered  judgment  for  defendant^  and  plaintiff 
appealed. 
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The  contention  of  defendant  is  that  no  assessment  can  be 
le^ed  on  stock  folly  paid  np,  and  this  presents  the  only 
point  to  be  considered. 

The  power  in  regard  to  assessments  of  capital  stock  is 
defined  by  Sections  331  and  332  of  the  Civil  Code,  which 
are  in  these  words : 

'^  Sec.  331.  The  directors  of  any  corporation  formed  or 
existing  under  the  laws  of  this  State,  after  one-fourth  of  its 
capital  stock  has  been  subscribed,  may,  for  the  purpose  of 
paying  expenses,  conducting  business,  or  paying  debts,  lerj 
and  collect  assessments  upon  the  subscribed  capital  stock 
thereof,  in  the  manner  and  form,  and  to  the  extent  provided  ' 
herein. 

"Sec.  332.  No  one  assessment  must  exceed  10  per  ceni 
of  the  amount  of  the  capital  stock  named  in  the  articles  of 
incorporation,  except  in  the  case  in  this  section  otherwise 
provided  for,  as  f oUows : 

"1.  If  the  whole  capital  of  a  corporation  has  not  been 
paid  up,  and  the  corporation  is  unable  to  meet  its  liabilities, 
or  to  satis^r  the  claims  of  its  creditors,  the  assessment  maj 
be  for  the  full  amount  unpaid  upon  the  capital  stock;  or  if  a 
less  amount  is  sufficient,  then  it  may  be  for  such  a  percent- 
age as  will  raise  that  amount. 

*^2.  The  directors  of  railroad  corporations  may  assess 
the  capital  stock  in  installments  of  not  more  than  10  per 
cent,  per  month,  unless  in  the  articles  of  incorporation  it  is 
otherwise  provided. 

"3.  The  directors  of  fire  or  marine  insurance  corpora- 
tions may  assess  such  a  percentage  of  the  capital  stock  as 
they  deem  proper." 

It  will  be  observed  that  the  authority  to  levy  and  collect 
assessments  is  given  by  the  first  section  quoted. 

The^  may  be  levied  and  collected  upon  the  capital  dod 
8ub&cnbedy  after  one-fourth  of  it  has  been  subscribed,  for  the 
purpose  of  paying  expenses,  conducting  business,  or  paying 
debts,  but  no  further  than  provided  by  the  Code.  (Sec.  331, 
C.  C.)  The  power  to  assess  is  thus  limited  to  the  capUci 
stock  8ub8ci*ibed.  The  extent  to  which  this  power  may  be  ex- 
ercised is  declared  in  Section  332,  and  it  cannot  fail  to  arrest 
the  attention  upon  a  careful  perusal  of  the  section,  that  when 
a  corporation  is  unable  to  meet  its  liabilities,  or  to  satisfy 
the  claims  of  creditors,  the  assessment  can  only  be  for  the 
amount  unpaid  on  the  capital  stock,  and  when  necessary  to 
discharge  the  debt  or  liability,  it  may  be  for  the  full  amount 
unpaid  on  the  capital  stock,  even  though  it  exceed  the  ten 
per  cent,  limitation  in  the  first  clause  of  the  section.    Bat 
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nowhere  can  be  fonnd  any  power  to  exceed  the  amount  nn-. 
paid  on  the  stock  though  the  debts  exceed  the  snm  which 
may  be  thus  raised.  The  two  sections  read  together  limit 
the  power  to  assess  to  the  unpaid  amount  due  on  the 
capitel  stock  subscribed  fWy  even  though  the  amount  which 
may  be  thus  realized  is  insufficient  to  discharge  the  debt  or 
liability  of  the  corporation. 

The  creditor  contracts  under  the  law  as  it  is  written.  He 
is^  notified  in  advance  of  his  entering  into  any  engagement 
with  the  corporation  of  the  means  to  which  the  corporation 
can  resort  to  raise  the  money  for  his  payment.  When  his 
debt  exceeds  the  amount  which  the  corporation  through  its 
lawful  agents  can  raise  for  his  satisfaction,  he  can  resort  to 
his  remedy  by  action  against  the  stockholders  under  Section 
322  of  the  Uivil  Oode  for  the  recovery  of  the  amount  due 
him,  or  such  other  means  of  relief  as  the  law  supplies.  The 
second  subdivision  of  Section  332  only  refers  to  the  10  per 
cent,  limitation,  which  may  be  done  away  with  bv  a  different 
provision  in  the  articles  of  incorporation.  But  the  language 
of  this  subdivision  enforces  the  conclusion  above  reached 
and  expressed,  by  the  limitation  of  the  power  of  assessment 
of  the  capital  stock  in  instaUments.  This  last  word  plainly 
refers  to  mstallments  of  the  capital  stock,  and  of  that  only, 
and  confines  the  power  to  installments  of  the  amount  so 
fixed. 

It  follows  from  the  foregoing  that  the  judgment  must  be 
affirmed,  and  it  is  so  ordered.   . 

We  concur:    Myrick,  J.,  McEinstry,  J.,  McKee,  J. 


Depabtment  No.  2. 


[Filed  June  29,  1882.] 

No.  7190. 

MoLEEAN,  Appellakt, 

vs. 

MoNAMARA  et  al.,  Bespondents. 

Wbit  ot  P088K8810M — Adtibsb  H0LDSB8 — ^EjEcmcxifr— Pastibs.  Parties  in 
exolufiiye  poBsession  of  land,  claiming  adyenely,  at  the  commence- 
ment of  an  ejectment  suit  to  which  &ej  were  not  made  parties,  are 
not  affected  by  the  indgment  therein,  and  an  order  of  the  Conrt  stay- 
ing proceedings,  under  a  writ  of  possession,  as  to  such  land  and  par- 
ties, will  be  afSrmed. 

Appeal  from  Fourth  District,  San  Francisco. 

B.  8.  Brooksy  for  appellant. 

W,  H.  L,  Barnes,  for  respondents . 


L 
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Mtbioe,  J.,  delivered  the  opinion  of  the  Conrt: 

This  is  an  appeal  from  an  order  staying  all  proceedings 
nnder  a  writ  of  possession  issued  in  this  action,  so  far  astEe 
same  relates  to  or  a£fects  so  much  of  a  tract  of  land  therein 
described  as  was  in  the  possession  of  J.  Gallaghan  and  D. 
Oallaghan  at  the  time  of  tne  commencement  of  this  action, 
and  was  in  their  possession  at  the  date  of  said  order. 

It  appears  from  the  affidavits  used  on  the  hearing  that  in 
1863  Gorham,  Moore,  Fitzpairick  and  Mei^s  took  posses- 
sion of  a  tract  of  land  containing  about  twenty-nine  acres, 
and  caused  the  same  to  be  inclosed.  They  employed  one 
Ma7  to  occupy  the  premises  and  keep  possession  for  them, 
and  for  that  purpose  built  a  small  house  on  it.  May  re- 
mained in  possession  until  1858,  when  he  was  succeeded  by 
HoUingshead,  and  he  by  Byan,  in  the  same  capacity,  ui 
April,  1861,  J.  and  D.  Callaghan  purchased  from  Moore, 
taking  a  deed  of  the  premises  involyed  in  this  motion  (por- 
tion of  the  29  acres),  naving  no  biowledge  that  any  person 
other  than  Moore  had  any  interest  therein  or  claim  thereto, 
but  being  informed  by  Moore  that  the  land  was  his,  and  that 
Byan,  the  person  then  occupying  the  house,  was  his  tenant 
Byan  attorned  to  the  Callaghans,  who  have  been  ever  since, 
by  themselves  and  their  tenants,  and  are,  in  the  quiet  and 
peaceable  possession  of  the  premises,  holding  adversely  to 
all  the  world.  In  1865,  the  plaintiff,  claiming  as  grantee 
under  Gorham,  commenced  an  action  of  ejectment  against 
various  persons,  including  the  Callaghans  and  their  tenants, 
to  recover  possession  of  a  tract  of  land  of  about  forty  acres, 
including  the  premises  claimed  by  the  GaUaghans.  In  1872, 
that  action  was  dismissed  as  to  the  Callaghans  and  their  ten- 
ants, and  judgment  of  dismissal  was  entered.  The  action 
proceeded  as  to  certain  other  defendants,  exclusive  of  the 
Callaghans  and  their  tenants,  and  in  1874  judgment  was 
rendered  in  favor  of  plaintiff  and  against  certain  defendants, 
including  Gorham.  In  1877,  a  writ  of  possession  was  issued 
commanding  the  Sheriff  to  put  plaintiff  in  possession  of  the 
tract  of  land  described  in  the  complaint.  One  Porter,  claim- 
ing to  be  the  successor  in  interest  of  plaintiff,  required  the 
Sheriff  to  execute  the  writ  by  placing  nim  in  possession  of 
the  undivided  one-fourth  of  tne  tract  of  29  acres.  The  order 
of  the  Court  below  staying  the  execution  of  the  writ  as  to 
the  Callaghans  and  their  tenants  and  the  tract  in  their  pos- 
session is  the  order  appealed  from. 

The  order  is  correct.  The  Callaghans,  hj  themselves  and 
their  tenants,  were  in  the  exclusive  possession  of  the  land  at 
the  time  of  the  commencement  oi  the  suit.    They  were 
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made  parties  defendant  in  that  snit,  which  was  snbseqnentljr 
dismissed  as  to  them.  They  therefore  have  not  had  theif 
day  in  Court,  and  they  are  not  affected  by  the  judgment 
afterwards  obtained  by  plaintiff  against  other  persons. 

Order  afiarmed. 

We  concur:  Morrison,  0.  J.,  Thornton,  J. 


Depabtment  No.  2. 


pPiled  June  28,  1882.] 

No.  7019. 

SOHEBB,  Besponbent,  vs.  LITTLE,  Appetj.ant. 

BiAflONABLB  Tm— Attaohmbkt— GonnuLCT.  The  words  ' '  reasonable  time  " 
should  have  reference  to  attendant  drcnmstanoes  or  eyenta.  Beason- 
able  time,  connected  with  one  set  of  circumstances,  might  be  quite 
unreasonable  connected  with  other  circumstances.  Accordingly 
where  one  B.  daimed  money  attached  by  the  Sheriff  at  the  suit  of 
plaintiff  against  defendant,  and  in  addition  to  the  indemnity  bond 
plaintiff  executed  an  agreement  "  that  the  said  Sheziff  may  retain  for 
a  reasonable  time,  as  additional  security  against  the  claim  of  said  B., 
all  moneys  that  may  come  into  his  han£  by  reason  of  said  attach- 
ment or  any  execution  to  be  issued  in  said  action,"  and  S.  commenced 
an  action  against  the  Sheriff  to  recoyer  the  money  leyied  upon,  which 
action  was  pending  on  appeal,  Hdd,  the  Court  erred  in  ordering  the 
Sheziff  to  pay  the  money  oyer,  as  the  "  reasonable  time  "  mentioned 
in  the  agreement  is  to  be  considered  with  reference  to  the  fact  that  S. 
elaimed  the  money  and  might  endeayor  to  establish  that  claim  in  the 
Courts;  that  plaintiff  has  by  his  agreement  authorized  the  Sheriff  to 
rely  for  his  security  not  only  on  the  bond  but  on  the  money,  and  that 
he  is  not  now  entiUed  to  an  order  that  the  Shonff  pay  it  oyer. 

Mtbigk,  J.,  delivered  the  opinion  of  the  Court: 

A  writ  of  attachment  was  issued  in  this  action,  by  virtue 
of  which  the  Sheriff  levied  upon  and  took  into  his  possession 
$1,399.11  coin,  as  the  property  of  defendant.  The  money 
levied  upon  was  claimed  by  one  Sharon,  and  the  Sheriff  noti- 
fied the  plaintiff  of  the  claim  and  demanded  an  indemnity 
bond.  The  plaintiff  gave  a  bond  in  the  sum  of  $1,300.  The 
plaintiff  also  signed  an  agreement  "that  the  said  Sheriff 
ma;^  retain  for  a  reasonable  time,  as  additional  security 
against  the  said  claim  of  William  Sharon,  all  moneys  that 
may  come  into  his  hands  by  reason  of  said  attachment  or 
any  execution  to  be  issued  in  said  action."  Afterwards  the 
plaintiff  recovered  judgment  against  defendant  for  $1,627.82 
and  costs,  and  an  execution  was  issued;  the  plaintiff  de- 
manded that  the  Sheriff  apply  the  $1,399.11  toward  the  sat- 
isfaction of  the  judgment.     Sharon  commenced  an  action 
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against  the  Sheriff  to  recoyer  the  money  levied  upon,  which 
action  is  now  pending  in  this  Oonrt  on  appeal. 
*  In  the  action  now  before  us  the  Oourt  oelow^  on  motion, 
directed  the  Sheriff  to  pay  into  Court  and  deposit  with  the 
Clerk  the  money  levied  upon,  or  pay  the  same  to  his  succes- 
sor in  office  holding  the  execution;  and  from  that  order  this 
appeal  was  taken. 

The  question  involved  is  the  construction  to  be  given  to 
the  agreement  si^ed  by  the  plaintiff  to  the  Sheriff,  author- 
izing him  to  retain  for  a  reasonable  time,  as  additional  secu- 
rity against  the  claim  of  Sharon,  all  moneys,  etc.  The 
words  ''  reasonable  time  "  should  have  reference  to  attendant 
circumstances  or  events.  Reasonable  time,  connected  with 
one  set  of  circumstances,  might  be  quite  unreasonable  con- 
nected with  other  circumstances.  Iji  this  case  reasonable 
time  is  to  be  considered  with  reference  to  the  fact  that 
Sharon  claimed  the  money  and  might  endeavor  to  establish 
that  claim  in  the  Courts.  He  has  so  endeavored,  and  his 
action  is  now  pending  and  is  still  undetermined.  The  Sheriff 
was  to  have  not  only  the  bond,  but,  as  ^'  additional  security" 
against  the  claim  of  Sharon,  the  possession  of  the  money. 
We  think,  therefore,  IJxat  the  plaintiff  has,  by  his  agreement^ 
authorized  the  Sheriff  to  rely  for  his  security  not  only  on 
the  bond,  but  on  the  money,  and  that  he  is  not  now  entitled 
to  the  order. 

Order  reversed. 


Depabtment  No,  1. 


[Filed  June  28.  1882.1 
No.  8294. 

WEILL,  Eespondent,  vs.  BENT  et  al.,  Appellahtb. 

DsFAUiiT.  An  affidavit  of  service  of  sammoius  by  a  person  other  than  the 
Sheriff  shonld  state  that  such  person  was  over  the  age  of  eighteen 
years  at  the  time  of  snoh  service,  else  a  judgment  rendered  thereon 
by  default  wiU  be  reversed  on  appeal. 

Appeal  from  Superior  Court,  Los  Angeles  County. 

F.  El.  Howardy  lot  appellants. 

Olasadly  Smith  and  Wicks,  for  respondent. 

By  the  Ooubt  : 

This  is  an  appeal  by  defendant  Palomeres  from  a  default 
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judgment.  The  affidavit  of  service  of  snmmoDS  does  not 
show  that  affiant  was  over  the  a^ge  of  eighteen  years  at  the 
time  of  the  service.  On  authoriiy  of  MaynardvB.  McCreUishy 
57  Cal.  356,  and  Howard  vs.  Otmoway^  8  Pac.  C.  L.  J.  1060, 
judgment  is  reversed  and  cause  remanded. 


Depabtment  No.  2. 


[Filed  June  29,  1882.] 
No.  7188. 

REDINGTON  et  al.,  Eespondbnts, 

vs. 
NTJNAN,  Appellant. 

BiPLBvnr  —  Attachhxmt — Gonfliot  of  Tsstucokt — ^Appeal.  Whether 
property  at  the  time  of  seizure  by  defendant  (Sheriff),  nnder  attach- 
ment, was  the  property  of  the  plaintiff,  is  a  question  for  the  jury,  or 
for  the  Court  sitting  in  the  place  of  a  jury,  to  determine;  and  the 
e^idenoe  being  conflicting,  the  finding  upon  the  subject  will  not  be 
disturbed  on  appeal. 

Id. — Id. — ^Fb^ud.  There  is  no  presumption  of  fraud  where  there  is  imme- 
diate delivery  followed  by  an  actual  and  continued  change  of  posses- 
sion. 

Id. — ^Id. — ^PuBSXTiT  07  Pbopbbtt — ^lioNBT  EXPENDED.  In  an  action  for  the 
recovery  of  the  possession  of  personal  property,  money  expended  by 
plaintiff  in  the  pursuit  of  said  property  is  not  recoverable. 

Appeal  from  Twelfth  District  Conrt,  San  Francisco. 

H.  (71  Tilden,  for  appellant. 
A.  N,  Drown,  for  respondents. 

By  the  Ooubt  : 

The  transfer  of  the  property  sued  for  in  this  action,  if 
made  at  aU,  was  made  by  the  assignee  of  the  estate  of  Curtis 
in  banloruptcy.  and  not  by  Curtis,  so  that  at  the  time  of  the 
transfer  it  was  the  assignee  who  was  in  possession  and  had 
control  of  said  property,  and  there  is  no  evidence  which 
tends  to  prove  that  he  did  not  immediately  deliver  it  to  the 
purchaser,  or  that  said  sale  was  not  followed  by  an  actual 
and  continued  change  of  possession.  Therefore  the  transfer 
cannot  be  conclusively  presumed  to  be  fraudulent,  as  against 
creditors  of  the  bankrupt.  Whether  the  property  at  the 
time  of  the  seizure  of  it  by  the  defendant  was  the  property 
of  the  plaintiff,  was  a  question  for  the  jury,  or  for  the  Court 
sitting  in  place  of  the  jury,  to  determine;  and  as  we  think 
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that  the  evidence  is  conflicting,  we  oannot  disturb  the  find- 
ing upon  that  point.  It  was  an  inference  of  f act,  and  not  a 
presumption  of  law,  that  had  to  be  drawn  from  the  evidenco. 

But  we  think  that  the  Oourt  erred  in  including  in  the 
jud^ent  the  sum  of  $300  for  money  expended  by  the  plain- 
tiff in  the  pursuit  of  said  properly.  The  action  is  for  the 
recovery  of  the  possession  of  personal  property  and  not  for 
the  conversion  of  it.  This  distinction  was  pointed  oat  in 
KeUy  vs.  McMibmy  54  Cal.  192. 

The  judppnent  must  therefore  be  modified  by  dedactin|g 
from  it  said  sum  of  $300,  and  with  that  modification  it  \& 
afiirmed. 

Depabtment  No.  2. 


{Tiled  June  29,  1882.1 

No.  8388. 

GOODCELL,  Respondent,  vs.  DAVIS,  Appellant. 

AppXAZi  —Daxaom.    For  a  f riTolons  appeal  damages  wiU  be  impooed. 

Appeal  from  Superior  Oourt,  San  Bernardino  County. 

Boyer  &  Gibson^  for  appellant. 
Paris  &  ChodceUy  for  respondent. 

By  the  Ooubt  : 

The  only  issue  presented  by  the  answer  of  the  defendant, 
The  San  Bernardino  Gaslight  Company,  was  as  to  the  filing 
by  plaintiff  of  his  claim.  The  findings  of  the  Court  below 
are  full  as  to  the  filing  of  the  claim.  There  is  no  merit  in 
the  appeal;  it  was  evidently  taken  for  delay.  The  judgment 
is  affirmed  with  25  per  cent,  damages. 


New  Law  Fablications. 


Pobisbot's  Equitt  Jubispbudekce,  Vol.  2,  A.  L.  Bancroft  k  Co., 
publishers. 

The  first  volume  of  this  work  was  issued  in  May,  1881.  There 
is  to  be  still  another  volume  before  the  work  is  complete.  .  Pro- 
fessor Pomeroy  has  undertaken  to  give  to  the  Bench  and  Bar  a 
most  exhaustive  treatise  upon  equity  jurisprudence.  The  two 
volumes  given  to  the  public  show  that  this  able  law  writer  has 
devoted  to  this  task  all  of  his  well  recognized  industry,  accu- 
racy, and  knowledge  of  law.  We  know  of  no  law  book  superior 
to  uiis  in  clearness  of  expression  and  thoroughness  of  research. 


mixt  ^unt  %m  MoumA 


Vol.  IX.  July  8,  1882.  No.  20: 


JUDICIAL  CHAEACTER  AND  HABITS. 

Without  some  attention  to  public  matters,  some  interest  in 
current  events,  there  is  danger  of  the  approach  of  that  destroy- 
ing malady  of  those  who  would  be  **  altogether  judges,"  which 
perhaps  may  be  not  inaptly  termed  judicial  crystallization — a 
sort  of  matempsychosis  of  the  mind  by  which  it  passes  from  the 
state  of  personal  consciousness  and  natural  sympathies  to  a  con- 
dition of  morbid  abstraction  and  abnormal  devotion,  and  relin- 
quishing all  other  aims  and  aspiirations  as  unworthy,  heroically 
dedicates  itself  to  the  perpetual  contemplation  of  judicial  endei 
and  essences,  as  if  their  proper  study  required  a  sacrifice,  and 
they  were  arbitrary  and  abstract  principles,  perfectly  ascertained, 
and  to  be  uniformily  applied  as  contained  in  the  repositories  of 
judicial  learning,  and  were  not  simply  the  collected  results  of 
human  experience,  reduced  to  systems  of  government  and  rules 
of  conduct  ever  undergoing  modification  aid  change  in  the  pro- 
gress  of  civilization,  and  to  be  as  carefully  sought  and  as  profit- 
ably studied  on  the  latest  pages  of  the  open  volume  of  life,  as 
in  Uie  dusty  tomes  of  libraries  whose  precedents  perish  with  their 
coverings  along  the  pathway  of  the  generations.     Instances  of 
such  consecration  and  absorption  are  frequent,  but  the  cause  is 
generally    misapprehended.      That  habitual  absence  of  mind 
which  is  popularly  regarded  as  an  indication  of  fixed  and  fath- 
oming thought,  is  but  the  listless  reverie  of  mental  enn^i  or 
enervation,  proceeding  with  legitimate  certainty  from  the  strain 
of  a  mind  unrelieved  or  overwrought  in  the  investigation  and 
exposition  of  exclusive  subjects.     Strong,  active  minds,  invigo- 
rated by  diversified  thought,  have  no  such  infirmity.     And  busy 
men  of  the  world  experience  no  such  weakness  in  grasping  the 
actual  of  life's  concerns.     It  is  the  offspring  of  weariness  and 
apathy,  and  wherever  detected  is  an  evidence  of  impaired  facul- 
ties, of  diminished  powers,  of  incipient  intellectual  retrover- 
sion.   If  it  would  be  avoided  by  the  Bench,  the  functions  of 
the  judge  and  the  faculties  of  the  man  must  be  equally  and' 
evenly  exercised,  and  the  senses  of  the  body  must  be  indulged 
with  healthful  excitement,   even  in  direct  opposition  to  the 
inclinations  or  prejudices  of  the  mind.     The  soul  draws  its  in- 
spiration from  the  senses,  which  it  refines  and  elevates;  and 
wnen,  in  obedience  to  the  behests  of  virtue,  it  seeks  to  gain  the 
ascendency  by  denying  them  proper  gratification,  it  does  but 
waste  its  own  vitality,  weaken  its  power  over  the  propensities. 
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and  by  precipitating  psychomachy,  destroy  all.  To  presenre 
mens  sana  in  corpore  sano,  sustain  the  judge  and  succor  the  man, 
there  must  be  equilibrium  of  the  mental  and  physical  forces,  and 
union  of  the  judicial  and  personal  cliaract<ers.  Where  this  rule 
occui*s  there  is  true  greatness;  \?here  it  does  not,  there  is  chanoe 
result. — Judicial  Record  ofCh,  J.  Chase,  by  John  S,  Benson. 


Supreme  Court  of  California. 


In  Bank. 


[Filed  June  30.  1882.] 
No.  8340. 

THE  SPRING  VALLEY  WATER  WORKS,   PErraoNKB, 

vs. 

THE  BOARD  OF  SUPERVISORS  OF  THE  CITY  AM) 

COUNTY  OF  SAN  FRANCISCO,  Respondent. 

SvKDHQ  Yallet  Watkb  W0BS8— Sar  Fbancisco — FssB  Watkb— GoBsmv- 
TzoN — Mandamus — Watbb  Bates.  By  Tirtue  of  the  proTisicms  of  die 
CoDstitution  of  1879,  the  Spring  VaUey  Water  Works  is  now  under 
obligation  to  furnish  water  to  the  city  and  county  of  San  Frandeoo, 

i  for  any  municipal  purpose  whatever,   free  of  charge.    Petitioner  is 

entitled  to  a  writ  of  mandamus  ordering  respondent  to  proceed  forth- 
with to  fix  the  rates  or  compensation  to  be  collected  for  the  use  of  til 
water  supplied  by  petitioner  to  the  city  and  county  of  San  Frandnoo, 
as  well  as  to  the  inhabitants  thereof.  (McKinstry,  J.,  Thornton,  J., 
and  McEee,  J.,  dissenting.) 

Id.— Id.  The  Act  of  1858  (Stats.  1858,  p.  218),  under  which  petitioner  was 
incorporated,  so  far  as  it  provided  that  the  city  an.l  county  of  San 
Francisco  should  be  furnished  water  free  of  charge  in  case  of  fire  or 
other  great  necessity,  was  abrogated  by  the  provisions  of  Article  XIV 
and  Section  10  of  Article  XI  of  thn  Constitution  of  1879.  The  Con- 
stitution is  self-executing.  (McKinstry,  J.,  Thornton.  J.,  and  He- 
Kee,  J.,  dissenting.) 

Application  for  writ  of  mandamns. 

Fox  &  Kellogg,  Wallace,  Greathouse  &  Blanding,  Flounuy 
A  Mhoon,  ana  Netvlands,  for  petitioner.    • 

« 

J.  F.  Cotvdery,  for  respondent. 

Morrison,  C.  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  application  for  a  peremptory  writ  of  mandamus 
to  compel  the  defendants,  as  the  Board  of  Supervisors  of 
the  city  and  county  of  San  Francisco,  to  proceed  forthwith 
to  fix  the  rates  or  compensation  to  be  collected  for  the  use 


The  Paoifio  Coast  Law  Joubnal.  631 

of  all  water  sapplied  by  the  petitioner  to  the  city  and  county 
of  San  Francisco,  as  well  as  to  the  inhabitants  thereof,  ana 
also  praying  that  it  may  be  adjudged  that  the  petitioner  is 
not  under  obligation  to  furnish  water  to  said  city  and  county 
for  any  municipal  purpose  whatever,  free  of  charge.  The 
petition  contains  the  proper,  general  and  introductory  alle- 

fations  showing  that  the  plaintiff  was,  on  the  19th  day  of 
une,  1858,  duly  incorporated  under  the  laws  of  this  State, 
for  the  purpose  of  introducing  pure  and  fresh  water  into  the 
city  of  San  Francisco;  that  it  has  erected  the  necessary 
works,  and  expended  a  large  sum  of  money  to  that 
end,  and  that  it  has  already  introduced  water  into  the 
city,  and  has  commenced  to  supply  it,  and  the  inhabitants 
thereof,  with  pure,  fresh  water ;  that  the  petitioner 
alone  supplies  all  the  water  taken  for  the  extinguish- 
ment of  Hres,  irrigation  of  public  squares  and  parks,  sprink- 
ling of  streets,  flushing  of  sewers,  and  for  all  other  municipal 
purposes;  that  there  are  no  public  works  owned  or  controlled 
by  said  city  and  county  for  supplying  the  same  with  water* 
It  further  states  that  no  rates  have  been  fixed  by  the  Board 
of  Supervisors  of  said  city  and  county,  although  application 
has  been  made  to  the  Board  of  Supervisors  to  fix  such  rates 
or  compensation,  and  that  the  said  Board  has  refused  and 
still  refuses  to  fix  any  rates  or  compensation  to  be  charged, 
collected  or  paid,  for  water  supplied  to  said  city  and  county, 
for  any  municipal  purpose  whatever,  except  for  the  single 
purpose  denominated  ''family  uses.'* 

The  answer  of  the  defendants  admits  that  the  petitioner, 
the  Spring  Valley  Water  Works,  was,  on  the  19th  day  of 
June,  1858,  and  now  is,  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  California,  and  avers  that 
when  the  company  became  incorporated,  it  assumed  an  ob- 
ligation to  furnish  water,  to  the  extent  of  its  means,  to  the 
city  and  county  of  San  Francisco  for  the  extinguishment  of 
fires,  the  flushing  of  sewers,  and  the  watering  of  parks,  free 
of  charge,  which  is  still  in  full  force,  and  therefore  defend- 
ants allege  that  it  is  not  their  duty  to  fix  rates  or  compensa- 
tion to  be  charged,  collected  or  paid  for  water  supplied  to 
said  city  and  county,  for  any  municipal  purpose,  except  for 
the  single  purpose  denominated  family  uses;  and  they  pray 
to  be  hence  dismissed. 

The  issues  made  in  the  case,  and  the  questions  upon  which 

the  Court  is  called  upon  to  pass,  clearly  appear  from  the 

pleading,  and  I  will  proceed  to  examine  tnem  with  that 

care  and  deliberation  which  their  great  importance  demands. 

The  petitioner  was  incorporated  under  '  'An  Act  for  the 
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Incorporation  of  Water  Companies/'  approved  April  22, 
1858,  the  fourth  section  of  which  provides  that  ''  all  corpor- 
ations formed  under  the  provisions  of  this  Act,  or  claiming 
any  of  the  privileges  of  the  same,  shall  famish  pnre,  fre^ 
water  to  the  inhabitants  of  such  citv  and  county,  or  city  or 
town,  for  family  uses,  so  long  as  the'supply  permits,  at  reas- 
onable rates,  and  without  distinction  of  persons,  upon 
proper  demand  therefor,  and  ahaU  furnish  water  to  the  extent 
of  their  means  to  such  city  and  county j  or  city  or  toion,  in  case 
o/Jire,  or  other  great  necessity,  free  of  charge.^*  Under  that 
portion  of  the  section  which  I  have  italicized,  it  has 
been  held  by  this  Court  that  '*it  is  the  duty  of  th6  Sprinff 
Valley  Water  Works  to  furnish  water  free  to  the  city  and 
county  in  case  of  fire,  and  also  in  case  it  is  demanded  for 
irrigating  tl^e  parks  and  squares,  watering  the  streets  and 
flushing  the  sewers."  {8>  V.  W.  W.  vs.  oan  Francisco^  52 
Cal.  Ill ;  San  Diego  Water  Co.  vs.  San  Diego,  8  Pac.  C.  L 
J.  1123.)  It  therefore  follows,  as  a  consequence,  that  if 
Section  4  of  the  Act  of  1858  is  still  in  existence,  this  Ooart 
has  no  right,  by  mandamus,  to  compel  the  Board  of  Super- 
visors to  fix  the  rates  or  compensation  for  water  to  be  fur- 
nished the  city,  which  the  company  is  obliged  to  fmnish 
without  charge,  and  therefore  that  portion  of  petitioner's 
prayer  should  be  denied. 

But  it  is  claimed,  on  behalf  of  the  petitioner,  that  the  Act 
of  1858,  so  far  as  the  same  relates  to  free  water,  so  calkd, 
has  been  abrogated  and  annulled  by  the  provisions  of  the 
Constitation,  that  went  into  effect  on  tJie  first  day  of  Janu- 
ary, 1880.  One  of  the  provisions  of  the  Constitution,  which, 
it  is  claimed,  abrogate  the  Act  of  1858,  is  Section  19  of  Ar- 
ticle XI,  which  reads  as  follows: 

''  In  any  city  where  there  are  no  public  works  owned  and 
controlled  bj  the  municipality,  for  supplying  the  same  with 
water  or  artificial  light,  any  individual,  or  any  company  duly 
incorporated  for  such  purpose,  under  and  by  auUiority  of  the 
laws  of  this  State,  shall,  under  the  direction  of  the  Superin- 
tendent of  Streets,  or  other  officer  in  control  thereof,  and 
under  such  reflations  as  the  municipality  may  prescribe  for 
damages  and  indemnity  for  damages,  have  the  privilege  of 
using  the  public  streets  and  the  tnoroughfares  thereof,  and 
of  laying  down  pipes  and  conduits  therein,  and  connections 
therewith,  so  far  as  may  be  necessary  for  introducing  into 
and  supplving  such,  city  and  its  inhabitants  either  with  gas- 
light or  other  illumiDating  light,  or  with  fresh  water  for  do- 
mestic and  all  other  purposes,  upon  the  condition  that  the 
municipal  government  shall  have  the  right  to  regulate  the 
charges  thereof." 
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It  will  be  observed  that  Section  19  of  Article  XI  declares 
that  any  individual  or  company,  duly  incorporated  under  the 
laws  of  this  State,  shall,  under  certain  conditions  prescribed, 
have  the  privilege  of  using  the  public  streets  and  thorough- 
fares for  laying  down  pipes  and  conduits  therein  for  intro- 
ducing and  supplying  such  city  and  its  inhabitants  with  fresh 
water  for  domestic  and  all  otlier  purposes,  **  upon  the  condi- 
tion that  the  municipal  government  shall  have  the  right  to 
regulate  the  charges  thereof." 

jBv  the  third  section  of  the  Act  of  1858  it  is  provided  that 
'^  all  privileges,  immunities  and  franchises  that  may  hereaf- 
ter be  granted  to  any  individual  or  individuals,  or  to  any 
corporation  or  corporations,  relating  to  the  introduction  of 
fresh  water  into  the  city  and  county  of  San  Francisco, 
or  into  any  city  or  town  in  this  State  for  the  use  of  the 
inhabitant  thereof,  are  hereby  granted  to  all  companies  in- 
corporated, or  that  may  hereafter  become  incorporated,  for 
the  purposes  aforesaid." 

It  is  claimed  on  behalf  of  the  petitioner  that  bv  virtue  of 
the  above  section  the  Spring  Yallev  Water  Works  was  put 
upon  an  equality  with  any  individual  or  corporation  to  whom 
the  right  of  introducing  fresh  water  into  the  city  should  after- 
wards be  granted,  and  that  as  such  right  has  been  granted 
by  a  provision  of  the  Constitution  to  any  individual  or  cor- 
poration to  introduce  water  into  the  city  for  sale,  without  any 
limitation  or  condition  except  the  sole  condition  of  having 
the  rates  fixed  by  the  Board  of  Supervisors,  therefore  the 
obligation  imposed  upon  the  Spring  Valley  Water  Works  to 
furnish  free  water  has  been  removed. 

I  think  the  position  is  well  taken,  for  if  any  other  individ- 
ual or  corporation  has  the  right  to  introduce  water  into  the 
city  for  its  use  and  to  demand  pay  therefor,  the  Spring  Val- 
ley Company  stands  on  the  same  footing  and  is  entitled  to 
the  same  "privileges,  immunities  and  franchises."  To  im- 
pose upon  tne  petitioner  the  obligation  of  furnishing  water 
to  the  city  for  certain  purposes  free,  would  be  withholding 
from  it  privileges  and  immunities,  and  would  be  imposing 
upon  it  Durdens  not  cast  upon  any  other  individual  or  corpo- 
ration provided  for  by  Section  19  of  Article  XI  of  the  Con- 
stitution. It  may  be  that  no  other  individual  or  corporation 
has  laid  pipes  or  introduced  water  into  the  city  for  its  use  or 
for  the  use  of  the  inhabitants  thereof,  but  the  right  to  do  so 
is  clearly  granted  by  the  Constitution,  subject  to  certain  con- 
ditions therein  prescribed,  none  of  which  provide  for  or  con- 
template free  water,  and  this  is  a  privilege,  and  immunity, 
within  the  meaning  of  Section  3  of  the  Act  of  1858,  which 
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ipso  fado  relieves  the  petitioDer  from  the  obligation  of  fur- 
nisbing  water  free,  under  Section  4  of  the  same  Act. 

2.  Bat  there  is  another  ground  relied  upon  by  petitioner, 
which  seems  even  stronger  than  the  one  above  presented. 
By  Section  1  of  Article  XIV  of  the  Constitution  it  is  pro- 
vided that  "the  use  of  all  water  now  appropriated, 
or  that  may  hereafter  be  appropriated,  for  sale,  rental, 
or  distribution,  is  hereby  declared  to  be  a  public  use, 
and  subject  to  the  regulation  and  control  of  the  State,  in  the 
manner  to  be  prescribed  by  law;  provided,  that  the  rates  or 
compensation  to  be  collected  by  any  person,  company,  or 
corporation  in  this  State,  for  the  use  of  water  supplied  to  any 
city  anii  county,  or  city  or  town,  or  the  inhabitants  thereof, 
shall  be  fixed  annually,  by  the  Board  of  Supervisors,  or  city 
and  county,  or  city  or  town  council,  or  other  governing  body 
of  such  city  and  county,  or  city  or  town,  by  ordinance  or 
otherwise,  in  the  manner  that  other  ordinances  or  legislatiye 
acts  or  resolutions  are  passed  by  such  body,  and  shall  con- 
tinue in  force  for  one  year  and  no  longer.  Such  ordinances 
or  resolutions  shall  be  passed  in  the  month  of  Febniary  of 
each  year,  and  take  eflfeot  on  the  first  day  of  July  thereafter. 
Any  board  or  body  failing  to  pass  the  necessary  ordinances 
or  resolutions  fixing  water  rates,  where  necessary,  within 
such  time,  shall  be  subject  to  peremptory  process  to  compl 
action  at  the  suit  of  any  party  interested,  and  shall  be  liable 
to  such  further  processes  and  penalties  as  the  Legislature 
may  prescribe.  Any  person,  company  or  corporation  col- 
lecting water  rates  in  any  city  and  county,  or  city  or  town  in 
this  State,  otherwise  than  as  so  established,  shall  forfeit  the 
franchises  and  water  works  of  such  person,  company  or  cor- 
poration to  the  city  and  county,  or  city  or  town  where  the 
same  are  collected  for  the  public  use." 

The  provision  contained  in  the  above  article  to  the  effect 
that  "  the  rates  or  compensation  to  be^coUected  by  any  per- 
son, company,  or  corporation  in  this  State,  for  the  use  of 
water  supplied  to  any  city  and  county,  or  city  or  town,  (W 
the  inhabitants  thereof ,  shall  be  fixed,  etc.,  is  as  broad  and 
comprehensive  as  the  English  language  could  make  it,  and 
gives  to  the  Board  of  Supervisors  of  the  city  plenary  po^®'' 
over  the  subiect-matter  to  which  the  article  relates.  Water 
supplied  to  the  city  and  county  is  as  fully  covered  by  the  ex- 
press language  of  the  article  as  is  water  supplied  to  the  indi- 
vidaal  consumers,  and  the  whole  matter  of  rates  or  compen- 
sation is  placed  within  the  power  and  control  of  the  Board 
of  Supervisors. 

Section  four  of  the  Act  of  1859,  which  imposes  upon  water 


The  Pagifio  Coast  Law  Joubnal.  636 

< 

compapnies  the  dufy  of  fumisliing  water  to  cities  and  towns 
in  case  of  fire  or  other  great  necessity  free  of  charge,  also 
provides  that  the  rates  to  be  charged  for  water  shall  be  de- 
termined by  a  Board  of  Commissioners^  two  of  whom  to  be 
elected  by  the  city  and  county,  or  city  or  town  anthorities, 
and  two  oy  the  water  company,  and  in  case  the  four  cannot 
agree,  the  four  Commissioners  shall  select  a  fifth. 

The  effect  of  the  present  Constitution  upon  the  clause  of 
Section  4  of  the  Act  of  1858,  last  referred  to,  was  under  con- 
sideration by  this  Court  in  the  late  case  of  the  Spring  Valley 
Water  Woi^ks  vs.  2 he  Board  of  Supervisors  of  San  Francisco, 
7  Pac.  C.  L.  J.,  614,  and  it  was  there  held  that  the  portion 
of  Section  4  which  ^ave  to  the  company  a  voice  in  fixing  the 
rates  or  compensation  for  water  furnished  the  city  of  San 
Francisco  or  the  inhabitants  thereof,  was  taken  away  by  Ar- 
ticle XIY  of  the  Constitution.  In  that  case  Mr.  Justice 
McKee,  delivering  the  majority  opinion  of  the  Court,  says  : 
''  A  privilege  of  participating  in  the  selection  of  agents  for 
the  peiformance  of  a  public  duty  between  it  and  the  public 
has  been  taken  away  ;  but  that  privilege  was  in  no  sense  a 
part  of  the  contract  between  it  and  the  State.  The  State 
was  not  under  any  obligation  to  continue  it  or  to  make  it  co- 
existent with  the  grant  of  the  charter.  As  a  mere  privilege, 
the  company  held  it  subject  to  the  retained  power  of  tne 
State,  in  the  exercise  of  which  it  was  liable  at  any  time  to  be 
modified  or  annulled.  By  the  constitutional  amendment  the 
State  has  annulled  it ;  but  in  doing  so,  it.  has  not  interfered 
with  the  charter  of  the  company  or  disturbed  any  right  of 
property  acquired  under  it,  or  obstructed  the  company  in 
the  enjoyment  of  any  of  these  rights." 

It  seems  to  me  that  the  decision  in  the  above  case  has  a 
bearing  upon  the  case  now  under  consideration,  for  if  the 
Gonstitntion  took  from  the  Water  Company  the  privilege  of 
having  a  voice  in  fixing  the  rates  it  might  charge  for  water 
supplied,  it  also  relieved  the  company  of  the  duty  of  sup- 
plying water  to  the  city  for  any  purpose  free  of  charge.  The 
consideration  for  the  duty  imposed  upon  the  company  to 
supply  free  water  was  the  privilege  conferred  by  the  same 
section  of  the  Act  upon  the  company  to  participate  in  fixing 
the  water  rates.  The  duty  and  privilege  were  correlative, 
and  when  the  privilege  was  taken  away  the  correisponding 
duty  ceased  to  exist. 

nxxt  I  am  not  obliged  to  rely  upon  this  line  of  argument 
to  support  the  conclusion  arrived  at  in  the  case  now  before 
UB.  The  plain  language  and  obvious  intention  of  the  Con- 
stitution force  me  to  the  same  conclusion.    It  was  the  man- 
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ifest  purpose  of  that  instrument  to  frame  a  scheme  covering 
the  entire  subject  of  water  supply  :  "The  use  of  water  now 
appropriated,  or  that  may  hereakiter  be  appropriated/forsale, 
rental,  or  distribution,  is  hereby  declared  to  be  a  public  use, 
and  subject  to  the  regulation  and  control  of  the  State,  in  the 
manner  to  be  prescribed  by  law  ;  provided ^  that  the  rates  or 
compensation  *  ^  for  the  use  of  water  supplied  to  any 
city  and  county  *  *  shall  be  fixed,  annually,  by  the  Boaid 
of  Supervisors."  The  time  for  the  performance  of  this  duty 
is  the  month  of  February  in  each  year.  The  duty  imposed 
by  the  Constitution,  as  well  as  the  time  for  its  performance, 
are  plainly  marked  out  in  the  Constitution — its  provisions  be- 
ing both  mandatory  and  self -executing.  But  if  legislation  on 
the  subject  were  necessary,  I  find  it  in  the  Act  of  March  7, 
1881,  the  first  section  of  which  provides  as  follows  : 

''The  Board  of  Supervisors,  Town  Council,  Board  of  Al- 
dermen, or  other  legislative  body  of  any  city  and  county, 
city  or  town,  are  hereby  authorized  and  empowered,  and  it 
is  made  their  official  duty,  to  annually  fix  the  rates  tli^t  shall 
be  charged  and  collected  by  any  person,  companv,  associa- 
tion, or  corporation,  for  water  furnished  to  any  such  city  and 
county,  or  city  or  town,  or  the  inhabitants  thereof." 

This  Act  follows  the  language  of  the  ConQtitution.  It 
contains  numerous  details,  applicable  to  the  subject,  and  the 
eighth  section  thereof  imposes  a  penalty  on  the  Board  of 
Supervisors  or  other  legislative  body  for  a  failure  to  perform 
any  of  the  duties  prescribed  by  it. 

I  have  endeavored  to  show  that  Section  4.  of  the  Act  of 
1858  which  made  it  the  duty  of  the  petitioner  to  fumiBh 
water  to  the  city  of  San  Francisco  for  certain  purposes,  with- 
out any  compensation  therefor,  has  been  abrogated  by  the 
Constitution.  It  was  a  duty  imposed  upon  the  company  bv 
the  law,  and  it  was  within  the  power  of  the  Legislature,  and, 
a  /oiiiori,  of  the  framers  of  tne  Constitution,  at  any  time, 
to  relieve  the  Water  Company  from  the  obligation. 

But  if  permitted  to  inquire  into  the  motives  of  the  Con- 
stitutional Convention  in  discharging  the  Water  Company 
from  an  obligation  imposed  upon  it  by  the  law  of  its  crea- 
tion it  will  not  be  difficult  to  discover  a  sufficient  motive. 
The  company  must  be  compensated  for  the  water  supplied 
by  it.  This  compensation  mavbe  fair  and  just,  or  it  maybe 
unjust  and  exorbitant.  Whether  it  is  the  one  or  the  other, 
an  unfair  and  disproportionate  burden  fell  upon  the  indivi- 
dual consumers  under  the  operation  of  the  Act  of  1858.  The 
water  furnished  the  city  for  the  extinguishment  of  fires,  and 
other  great  necessity,  was  not  paid  f or  l>y  the  city  out  of  f undfl 
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arising  from  taxes  upon  city  property,  bat  it  was  indirectly 
paid  for  by  the  individual  consumers  of  the  water.  The 
owner  of  a  lar^e  and  vei-y  valuable  building,  used  as  a  store 
or  warehouse,  in  which  but  little  if  any  water  is  used,  enjoys 
benefits  resulting  from  the  use  of  the  water  in  extinguishing 
fires,  and  the  protection  of  his  property,  as  well  as  the  re- 
duction of  the  rate  of  insurance  thereon,  but  he  contributes 
little  or  nothing  to  the  Water  Company  for  the  benefits  thus 
conferred.  The  householder  occupyiug  a  small  residence  of 
comparatively  but  little  value,  is  required  to  pay  for  all  the 
water  used  by  him.  It  is  too  plain  to  require  argument,  that 
if  the  Water  Company  is  to  receive  compensation  for  all  the 
water  furnished  by  it  (and  that  it  is,  will  hardly  be  denied), 
the  burden  under  the  Act  of  1858,  fell  almost  exclusively 
upon  the  consumers,  and  the  owners  of  valuable  property, 
enjoying  the  protection  and  other  benefits  from  the  water, 
paid  little  or  nothing.  It  was  to  distribute  the  burden  more 
equally  that  the  new  Constitution  abolished  free  water.  And 
there  is  no  hardship  in  the  new  rule  of  rates  or  compensa- 
tion introduced  bv  the  Constitution.  The  matter  has  been 
placed  in  the  hands  and  under  the  power  and  control  of  the 
Board  of  Supervisors  of  the  city  and  couiity.  This  body 
represents  the  people  of  the  city,  one  member  bein^  selected 
from  each  of  the  twelve  districts  thereof.  It  is  their  duty  to 
protect  the  rights  of  the  city  and  the  individual  rights  of  the 
citizens.     It  also  owes  certain  duties  to  the  individual  or  cor- 

E oration  furnishing  water  for  the  use  of  the  city  and  the  in- 
^  abitants  thereof.  If,  in  fixing  the  rates  or  compensation  it 
is  governed  by  fair  and  disinterested  motives,  and  does  estab- 
lish such  rates  as  will  be  fair  and  just  to  the  Water  Com  pan  v, 
as  well  as  to  the  people,  distributing  the  burden  as  equally 
and  justly  as  possible  among  the  consumers,  as  well  as  the 
pro]>erty-owners,  who  enjoy  the  benefits  and  protection  which 
the  presence  of  the  water  in  the  city  affords,  no  one  will  have 
any  cause  to  complain  of  the  scheme  adopted  by  the  new 
Constitution. 
Writ  granted  as  prayed  for. 

ooNcuBRma  opinions. 

I  concur  in  the  judgment  for  the  reasons  stated  in  my  dis- 
senting opinion  in  the  case  of  the  Sprivg  Valley  Water  Works 
vs.  The  Board  of  Supervisors  of  San  Iraifcisco,  7  Pac.  C.  L. 
J.,  614,  and  in  my  concurring  opinion  in  the  case  of  San 
Francisco  Piotieer  Woolen  Factory  vs.  Brichvedd,  9  Id,  136. 

Boss,  J. 
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And  it  seems  to  me  to  be  equally  clear  that  in  this  case 
neither  the  Legislatare  nor  the  petitioner  could  make  anj 
contract  which  coald  interfere  with  the  ri^ht  which  the  State 
had  reserved  to  itself  of  altering  or  repealing  the  law  under 
which  the  petitioner  became  incorporated. 

It  is  urged,  however,  that,  if  it  be  conceded  that  the  peo- 
ple of  the  State,  either  by  legislative  enactment,  or  by  the 
adoption  of  a  constitution  containing  a  provision  inconsist- 
ent with  that  clause  of  the  Act  for  the  incorporation  of  water 
companies  which  requires  them  to  furnish  water  free  of 
charge  for  the  extinguishment  of  fires,  etc.,  might  alter  or 
repeal  that  clause,  that  it  has  not  been  altered  or  repealed, 
because  it  is  not  inconsistent  with  the  Constitution,  and 
must  therefore  ''  remain  in  full  force  and  effect  until  altered 
or  repealed  by  the  Legislature."  (Const.  Art.  XXII,  Seel.) 
In  other  words,  it  is  claimed  that  the  evident  intention  of 
the  framers  of  the  Constitution  was  to  substitute  the  Board 
of  Supervisors  for  the  Board  of  Commissioners,  provided 
for  by  the  law  as  it  stood  before  the  adoption  of  the  Consti- 
tution, and  to  confer  upon  the  Board  of  Supervisors  the 
same  powers  that  had  been  previously  conferred  upon  the 
Board  of  Commissioners,  and  none  other,  in  respect  of  the 
fixing  of  rates  to  be  paid  for  water  supplied  to  private  con- 
sumers and  to  the  city  and  county  of  San  Francisco. 

If  there  is  nothing  in  the  Constitution  which  is  inconsist- 
ent with  the  law  in  force  at  tiie  time  of  the  adoption  of  Uie 
Constitution,  such  law  has  not  been  affected  by  the  adoption 
of  the  Constitution.  So  that  the  only  question  to  be  deter- 
mined is  whether  the  law  in  relation  to  the  furnishing  of 
water  free  of  charge  for  certain  specified  purposes,  is  incon- 
sistent with  the  clause  of  the  Constitution  which  provides 
that  the  Board  of  Supervisors  shall  fix  the  rates  to  be  col- 
lected for  the  use  of  water  supplied  to  said  city  and  county. 
If  the  law  in  relation  to  furnishing  wat^r  for  certain  pur- 
poses free  of  charge  be  not  inconsistent  with  any  provision 
of  the  Constitution,  it  follows  that  if  there  were  no  such  law 
the  Legislature  might  now  enact  one,  because  any  law  which 
is  not  inconsistent  with  any  provision  of  the  Constitution  is 
equally  valid  whether  enacted  before  or  after  the  adoption 
of  that  instrument. 

And  is  it  not  quite  clear  that  the  Legislature  could  not 
now  pass  a  law  affecting  the  rates  to  be  collected  for  water 
to  be  supplied  to  the  city  and  county  of  San  Francisco  which 
would  be  valid?  Has  not  the  Constitution  withdrawn  that 
subject  wholly  from  the  jurisdiction  of  the  Leffislatare  ?  It 
'^oems  to  me  that  it  has.     And  I  do  not  think  Uiat  under  the 
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authority  to  fix  the  rates  to  be  paid  for  water  supplied  to 
said  city  and  county  the  Board  of  Supervisors  would  have 
the  power  to  say  that  water  should  be  furnished  free  of 
charge  for  any  purpose.  If  for  any  purpose,  why  not  for  all 
purposes?  Water  must  be  supplied  at  the  rates  fixed  by  the 
Board  of  Supervisors.  But  there  is  no  provision  in  the  Con- 
stitution which  requires  that  it  shall  otherwise  be  supplied; 
and  if  there  had  never  been  a  law  which  provided  that  it 
should  be  supplied  for  certain  purposes  free  of  charge,  I  do 
not  think  that  anyone. would  now  claim  that  there  was  any 
power  in  the  Board  of  Supervisors  or  in  the  Legislature,  to 
compel  the  petitioner  to  furnish  any  water  to  the  city  and 
county  for  any  purpose  free  of  charge.  And  if  not,  it  does 
seem  to  me  that  the  law  which  requires  that  it  shall  be  sup- 
plied for  some  purposes  free  of  cnarge  is  inconsistent  with 
the  Constitution,  and  therefore  abrogated  by  it. 
The  requirement  that  rates  to  be  collected  for  water  sup- 

Elied  to  the  city  and  county  of  San  Francisco,  shall  be  fixed 
y  the  Board  of  Supervisors  is,  in  my  judgment,  wholly  in- 
consistent  with  the  theory  that  such  rates  are  to  be  fixed  for 
only  a  part  of  the  water  supplied  to  said  city  and  county. 
As  well  might  it  be  contended  that  rates  were  to  be  fixed  for 
onl^  a  part  of  that  supplied  to  private  consumers.  The 
plain  import  of  the  language  of  the  Constitution  is  that  rates 
to  be  collected  for  all  water  supplied  to  said  citv  and  county 
and  to  the  inhabitants  thereof  shall  be  fixed  by  the  Board 
of  Supervisors;  and  any  law  which  provides  that  rates  shall 
be  fixed  for  only  a  part  of  the  water  supplied  to  said  city  and 
county  is.  in  my  opinion,  inconsistent  with  the  Constitution. 

I  am  unable  to  perceive  that  the  city  and  county  could  in 
any  event  be  at  all  embarrassed  in  the  case  of  fire,  as  it  would 
then  have  the  right,  under  the  police  power,  to  use  all  the 
water  necessary  to  extinguish  it,  whether  rates  had  or  had 
not  been  fixed. 

I  concur  in  the  judgment  that  the  writ  issue  as  prayed. 

Shabpstein,  J. 

DISSENTING  OPINION. 

I  respectfully  dissent: 

L  Article  XTV  of  the  Constitution  reads  as  follows : 
'*  Section  1.  The  use  of  all  water  now  appropriated,  or  that 
may  hereafter  be  appropriated,  for  sale,  rental  or  distribu- 
tion, is  hereby  declared  to  be  a  public  use,  and  subject  to  the 
regulation  and  control  of  the  State,  in  the  manner  to  be  pre- 
scribed bylaw;  provided,  that  the  rates  or  compensation  to 
be  collected  by  any  person,  company  or  corporation  in  this 
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State  for  the  use  of  water  supplied  to  any  cii^  and  county, 
or  city  or  town,  or  the  inhabi^nts  thereof,  shau  be  fixed,  an- 
nually, by  the  Board  of  Supervisors,  or  city  and  county,  or 
city  qr  town  council,  or  other  governing  body  of  such  city 
and  county,  or  city  or  town,  by  ordinance  or  otherwise,  in 
the  manner  that  other  ordinances  or  lep^islative  acts  or  reso- 
lutions are  passed  by  such  body,  and  shall  continue  in  force 
for  one  year  and  no  longer.  Such  ordinances  or  resolutions 
shall  be  passed  in  the  month  of  February  of  each  year,  and 
take  effect  on  the  first  day  of  July  thereafter.  Any  board  oi 
body  failing  to  pass  the  necessary  ordinances  or  resolutions 
fixing  water  rates  where  necessary,  within  such  time,  shell 
be  subject  to  peremptory  process  to  compel  action  at  the 
suit  of  any  party  interested,  and  shall  be  liable  to  such  fur- 
ther processes  and  penalties  as  the  Legislature  may  pre- 
scribe. An^  person,  company,  or  corporation,  collecting 
water  rates  m  any  city  and  county,  or  city  or  town  in  this 
State,  otherwise  than  as  so  established,  shall  forfeit  the 
franchises  and  water  works  of  such  person,  company  or  cor- 
poration to  the  city  and  county,  or  city  or  town  where  the 
same  are  collected,  for  the  public  use. 

^'  Section  2.  The  right  to  collect  rates  or  compensation 
for  the  use  of  water  supplied  to  any  county,  city  anci  county, 
or  town,  or  the  inhabitants  thereof,  is  a  franchise,  and  cannot 
be  exercised  except  by  authority  of  and  in  the  manner  pre- 
scribed by  law." 

Bv  the  first  section  the  Legislature  is  commanded  to  pre- 
scribe the  manner  in  which  the  public  use  shall  be  regu- 
lated and  controlled.  The  power  of  regulation  and  control  , 
is  placed  in  the  Legislature,  without  limitation,  except  that 
the  rates  or  compensation  ^'to  be  collected"  for  water  sup- 
plied must  be  fixed  annually  by  the  Board  of  Supervisors, 
etc.  The  second  section  declares  the  right  to  collect  rates  to 
be  SL  franchise  which  cannot  be  exercised  '*  except  by  author 
ity  of  and  in  the  manner  prescribed  by  law."  Both  sections 
contemplate  legislation  regulating  and  controlling  the  public 
use,  by  authority  whereof,  and  in  accordance  with  which,  the 
right  to  enjoy  the  franchise  of  collecting  rates  or  compensa- 
tion, for  water  supplied,  can  alone  be  enjoyed.  The  proviso, 
in  the  first  section,  does  not  purport  to  treat  of  the  powers  or 
persons  or  incorporated  companies,  on  whom  the  Legisla- 
ture may  confer  the  right  to  collect  rates,  except  to  the  ex- 
tent that  the  rates  shall  be  fixed  by  the  local  auUiority.  The 
whole  purpose  of  the  proviso  is  secured  by  giving  to  it  the 
effect  of  making  the  Supervisors,  or  other  local  governing 
board,  the  commission  to  fix  rates  when  rates  are  to  be  cd- 
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lected.  JN  either  of  the  sections  prohibits,  in  terms  or  by  nec- 
essary implication,  the  Legislature  from  providing — in  laws 
prescribing  the  regulation  of  the  public  use  of  water  ^'for 
sale,  rental,  or  distribution' ' — that  water  shall  be  furnished 
for  certain  purposes  free  of  charge.  Under  the  present  Con- 
stitution no  laws  have  been  passed  prescribing  the  manner 
in  which  the  use  of  water,  which  has  been  or  may  be  appro- 
priated, shall  be  regulated  or  controlled,  or  by  what  means 
iridividuala  or  corporations  may  acquire  the  franchise  of  col- 
lecting rates  or  compensation.  If  the  plaintiff  possesses  the 
right  at  all,  it  is  by  virtue  of  its  organization  under  the  Act 
of  1858,  and  such  right  is  subject  to  all  the  provisions  and 
conditions  of  that  Act;  with  the  sole  exception  that,  as  held 
by  this  Court  in  Spring  Valley  W.  W.  vs.  Supervisors  (7  Pac. 
C.  L.  J.  614),  the  rates,  which,  according  to  that  Act,  are 
•*  to  be  collected"  must  be  fixed  by  the  Supervisors.  Cer- 
tainly, in  my  opinion,  the  14th  Article  of  the  Constitution 
can  be  held  to  have  no  greater  effect  upon  the  Act  of  1858 
than  to  transfer  to  the  Supervisors  a  power  jpreviously  em- 
ployed by  the  mixed  commission  composed  in  part  of  the 
appointees  of  the  corporation.  By  that  Act  the  plaintiff  is 
authorized  to  charge  for  water  furnished  directly  to  the  city 
and  county^  for  certain  purposes.  (Spring  Valley  W,  W.  vs. 
i(?em  Francisco,  52  Cal.  122.)  As  to  such  purposes  there  are 
''rates  to  be  collected"  which  may  be  fixed  by  the  Super- 
visors. 

II.  The  last  clause  of  Section  19  of  Article  XI  of  the  Con- 
stitution provides:  ''  In  any  city  where  there  are  no  public 
works  owned  and  controlled  by  the  municipality  for  supply- 
ing the  same  with  water  or  artificial  light,  any  individual,  or 
any  company  duly  incorporated  for  such  purpose  under  and 
by  authority  of  the  laws  of  this  State,  shall,  under  the  direc- 
tion of  the  Superintendent  of  streets,  or  other  officer  in  con- 
trol thereof,  and  under  such  general  regulations  as  the 
municipality  may  prescribe  for  damages  and  indemnity  for 
damages,  have  the  privilege  of  using  the  public  streets  and 
thoroughfares  thereof,  and  of  laying  down  pipes  and  con* 
duits  therein,  and  connections  therewith,  so  far  as  may  be 
necessary  for  introducing  into  and  supplying  such  city  or  its 
inhabitants,  either  with  gaslight  or  other  illuminating  light, 
or  with  fresh  water  for  domestic  and  all  other  purposes,  upon 
the  condition  that  the  municipal  government  shall  have  the 
right  to  regulate  the  charges  thereof." 

The  article  treats  of  **  cities,  counties,  and  towns."  This 
caption  includes  '*  cities  and  counties  "and  the  provisions 
as  to  cities  in  the  19th  section  are  applicable  to  ''cities  and 
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oonnties.'*  (Const.  Art.  XI,  Sec.  7.)  Bat  Section  19  of 
Article  XI  is  to  be  read  in  connection  with  sections  one  and 
two  of  Article  XIY.  All  portions  of  the  Constitution  are 
to  be  given  effect.  By  Section  19,  therefore,  the  power  is 
not  conferred  upon  every  individual,  under  the  direction  of 
the  Street  Superin*lendent  and  subject  to  municipal  regula- 
tions, to  tear  up  the  streets  of  a  city  for  the  purpose  of  lay- 
ing  down  pipesT  but  only  upon  such-"  Individ JklsW  corpoi 
ations  as  shall  acquire  the  franchise  of  collecting  rates  or 
compensation  for  waters  to  be  supplied  "  by  authority  of, 
and  in  the  manner  prescribed  by  !au;;"  the  law,  with  refer- 
ence to  the  use  of  water,  commanded  by  the  first  section  of 
the  fourteenth  article.  No  law  has  yet  been  passed  provid- 
ing for  the  manner  of  acquiring  the  right  by  individuals. 
Hence,  the  companies  organized  under  the  Act  of  1858  have 
not  yet  acquired  additional  privileges,  imihuiiities,  or  fran- 
chises by  reason  of  section  three  of  that  Act,  which  provides 
that  all  privileges  which  ''may  hereafter  be  granted  to  any 
individual  *  ^  *  are  hereby  granted  to  all  companies 
incorporated,"  etc. 

Article  XIV  is  headed  "Water  and  Water  Rights;"  Article 
XI,  as  we  have  seen,  ''  Cities,  Counties,  and  Towns."  Sec- 
tion 19  of  the  article  last  mentioned  does  not  confer  the  right 
to  charge  tolls  for  water  supplied  to  cities  or  their  inhabi- 
tants, it  presupposes  the  existence  of  individuals  and  cor- 
porations who  shall  have  acquired  the  right  to  ''  by  authority 
of  and  in  the  manner  prescribed  by  law,"  and  confers  upon 
such  individuals  and  corporations  the  privilege  of  laying 
down  water  pipes  in  the  streets,  under  municipal  direction 
and  reflation.  Treating  of  cities,  the  19th  section  reco^izes 
the  ri^t  of  those  who  shall  be  clothed  with  the  franchise  of 
charging  rates  for  water  to  enter  upon  and  use  the  streets, 
but  provide  that  the  city  shall  have  power  (of  which  the 
Legislature  cannot  deprive  them)  of  directing,  by  their  appro- 
priate officer,  how  the  work  shall  be  done  so  as  to  interfere 
as  little  as  possible  with  the  general  use  of  the  streets,  and, 
by  general  regulations,  to  afford  protection  against  damages. 
Still  further,  the  section  reasserts  the  right  of  the  city 
government  to  fix  rates  to  be  charged  for  water  supplied. 

The  Constitution  does  not  confer  the  franchise  of  collecting 
water  rates  upon  any  person  or  class  of  persons.  It  leaves 
the  power  of  granting  such  privileges  to  the  Legislature,  to 
be  exercised  by  the  enactment  of  general  laws.  (Art.  XIV, 
Sees.  1,  2;  Art.  IV,  Sec.  26;  Art.  XII,  Sec.  1.) 

In  the  opinion  of  members  of  this  Court  Section  19  of 
Article  XI  of  the  present  Constitution  prohibits  the  passage 
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of  a  general  law,  proyiding  for  the  acanisitioB  of  the 
franchise  of  oharffing  rates  for  water  supplied  to  cities,  or 
the  inhabitants  wereof ,  which  shall  require  water  to  be  fur- 
nished free  of  charge  for  the  extinguishment  of  fires.  The 
light  to  demand  a  supply  and  the  right  to  demand  compensa- 
tion therefor  where  ''rates  are  to  be  collected"  are  correl- 
atiTC.  As  has  often  been  held,  a  further  supply  may  be 
refused  to  one  indebted  for  water  already  furnisned.  Can 
the  individual  or  corporation  refuse  to  furnish  water  to  sub- 
due a  conflagration  because  a  back  bill  has  not  been  paid  by 
the  city  ?  Ii  this  be  so,  while  buildings  and  other  private 
property  may  be  destroyed  to  prevent  the  spread  of  a  fire, 
water  cannot  be  taken  to  put  tne  fire  out  if  any  sum  be  due 
for  past  supplies. 

At  all  events,  water  cannot  be  taken  to  suppress  a  con- 
flagration unless  the  city  BhoUH  'pay  for  U,  while  the  citizen 
whose  buildings  are  destroyed  to  prevent  Ihe  spreading  of  a 
conflagration,  has  no  redress,  unless  expressly  given  it  by 
statute.  {Dunbar  vs.  San  Francisco,  1  Cal.  355;  Buggies  vs. 
Nantucket,  11  Cush.  433;  Stone  vs.  Mayor,  etc.,  25  Wend.  157; 
White  vs.  Charleston,  2  Hill,  S.  Car.  5y1.)  I  do  not  say  that 
a  statute  or  constitution  cannot  confer  this  extraordinary 
right  on  those  to  whom  ma;7  be  granted  the  franchise  of 
charging  rates  for  water  distributed,  but  certainly  doubtful 
or  ambiguous  language  should  not  be  construed  as  confer- 
ring it. 

As  I  understand  the  view  of  the  majority  of  members  of 
this  Court  it  is  held,  that  by  a  mandatory  and  self-executing 
provision  of  the  Constitution,  every  individual,  and  every 
company  incorporated  to  supply  water  to  a  city,  is  not  only 
permitted  to  use  the  streets  under  municipal  direction,  but  is 
also  granted  the  franchise  of  charging  rates  or  compensation 
"  subject  to  the  sole  condition"  that  the  rates  shall  be  fixed 
by  the  municipality;  that  the  Legislature  under  the  present 
Constitution  has  no  power  to  attach  any  other  condition  to 
the  enjoyment  of  the  franchise  by  an  individual  or  corpora- 
tion; and,  that  all  conditions  found. in  a  law  providing  for 
the  organization  of  water  corporations,  passed  prior  to  the 
adoption  of  the  present  Constitution,  were  annulled  by  the 
provisions  of  that  instrument.  If  this  view  be  correct,  the 
Liegislature  has  no  power  to  require  that  the  individual,  who 
shall  acquire  the  franchise,  must  be  a  citizen,  or  even  a  per- 
son capable  of  becoming  a  citizen;  has  no  power  to  require 
that  the  organizers  of  a  water  corporation  shall  be  citizens, 
or  persons  capable  of  becoming  citizens;  no  power  (except 
by  reason  of  an  express  constitutional  provision)  to  provide 
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that  Btockholdei;s  in  such  corporations  shall  be  personally 
liable  for  any  portion  of  the  corporate  indebtedness;  can- 
not, in  brief,  require  of  indiviciudU  (or  corporators)  any  qua- 
lifications, other  than  such  as  all  individuals  possess,  or  the 
assumption  of  any  liabilities  or  duties  other  than  those  ex- 
pressly mentioned  in  the  Constitution.  And  this,  although 
the  condition  at  the  end  of  Section  19,  Article  XI,  is  a  con- 
dition upon  the  use  of  the  streets,  and  not  a  condition  upon 
the  grant  of  the  franchise  of  charging  rates;  a  grant  not  con- 
tained in  the  section. 

But  I  am  not  driven  to  consider  the  consequences  of  the 
rule.     What  portion  of  Section  19  of  Article  Xl  clearly  and 
distinctly  lays  down  this  limitation  of  legislative  power  ? 
That  a  limitation  upon  legislative  power  must  clearly  and 
distinctly  appear  in  the  Constitution  of  a  State,  had  been 
so  often  asserted  by  the  Courts,  that  it  would  occupy  space 
unnecessarily  to  cite  the  many  authorities  here.     Again :  the 
plaintiff  here  claims  the  new  right  to  be  paid  for  all  water 
furnished  for  the  extinguishment  of  fires.    As  it  is  settled 
that  a  limitation  upon  State  legislation  should  plainly  appear 
in  the  Constitution,  it  is  equally  settled  that  when  there  is 
serious  doubt  in  respect  to  the  interpretation  of  a  law  (or 
constitution)  claimed  to  confer  franchises  upon  individuals 
or  corporations,  it  should  be  construed  against  the  party 
claiming  the  privilege,  and  in  favor  of  the  public.    This 
point  is  ruled  in  S.  K .  J^.  W.  vs.  San  Francisco,  supra,  and 
the  proposition  is  sustained  by  all  the  English  and  well- 
considered  American  cases.    Franchises  or  immunities  are 
not  conferred  or  extended  by  ambiguous  language. 

The  legislative  exposition  of  the  new  Constitution  is  op- 
posed to  the  theory  here  asserted  by  the  petitioner.  The 
sixth  section  of  the  Act  of  March  7,  1881  (Stats.  &  Amdts. 
1881,  p.  66),  reads  as  follows:  ''Rates  for  the  furnishing  of 
water  shall  be  equal  and  uniform.  There  shall  be  no  dis- 
criminations made  between  persons,  or  between  persons  and 
corporations,  or  as  to  the  use  of  water  for  private  or  domestic 
and  public  or  municipal  purposes;  provided,  that  nothing 
herein  shall  be  so  construed  as  to  allow  aiiy  person,  com- 
pany, association  or  corporation  to  charge  any  person,  cor- 
poration or  association  anything  for  water  furnished  them 
when,  by  any  present  law,  suxJi  tvoJter  is  fret  ^ 

The  present  decision  annuls  the  p-oviso,  leaving  the  enact- 
ing clause  to  take  effect  in  a  sense  the  reverse  of  that  in- 
tended by  the  Legislature. 

I  cannot  agree,  that  the  fourth  section  of  the  Act  of  1858, 
in  so  far  as  it  requires  water  corporations  to  furnish  water  to 
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a  city  ''in  case  of  fire  or  other  great  necessity"  free  of 
charge,  is  no  longer  of  any  force  or  effect,  because  in  con- 
flict with  the  last  sentence  of  Section  19  of  Article  XI  of  the 
Gonstitation.  If  that  sentence  prohibits  the  Legislature 
from  requring  that  water  shall  be  furnished  ''in  case  of  fire/' 
etc. 3  free  of  charge,  the  prohibition  is  found  in  the  words 
"regulate"  and  "thereof."  It  may  be  claimed  that  the 
right  in  the  city  to  regulate  charges  implies  a  right  on  the 
part  of  the  individual  or  corporation  to  make  charges,  and, 
as  the  word  "thereof "  relates  to  supplies  to  the  city  "for 
domestic  and  all  other  purposes,"  the  charges  which  it  is  the 
right  (and  therefore  the  duty)  of  the  city  to  "regulate," 
vnchuie  charges  for  water  used  in  putting  out  fires.  Thus  by 
a  series  of  implications,  and  by  deducing  inference  from  in- 
ference, the  language  of  the  Constitution  is  made  the  equiv- 
alent of  a  direct  declaration,  annulling  the  clause  in  the  Act 
of  1858  which  requires  water  to  be  furnished  free  of  charge 
"in  case  of  fire  or  other  great  necessity,"  and  providing, 
that,  from  the  time  the  Constitution  should  take  effect,  the 
Legislature  should  have  no  power  to  accompany  the  franchise 
with  such  reauirement. 

Is  it  thus  that  the  f ramers  of  constitutions  declare  a  limi- 
tation upon  legislative  power  ? 

Section  19  does  not  purport  to  impose  new  duties  \xpon 
municipal  governments.  It  treats  ot  their  rights,  giving 
them  authority  to  direct  how  corporations  or  individuals, 
who  shall  acquire  the  franchise  of  distributing  water,  etc., 
shall  use  the  streets,  and  to  pass  general  regulations  or  ordi- 
nances, with  reference  to  damages;  and  it  reasserts  their 
right  to  fix  rates.  The  dtUy  of  the  municipalities  to  fix  rates 
is  imposed  by  the  first  section  of  the  14th  Article.  Beading 
the  two  together,  the  last  words  of  Section  19  of  Article  XI 
are  in  the  nature  of  a  proviso,  that  nothing  in  that  section 
contained  shall  be  construed  as  depriving  the  municipal 
government  of  the  right  of  regulating  or  fixing  the  rates  ''to 
be  collected''  as  provided  in  Section  1  of  Article  XIV.  To 
hold,  that  by  reason  of  the  use  of  the  word  "thereof,"  the 
constitution  makers  must  have  intended  to  prohibit  the 
Legislature  from  allowing  any  water  to  be  furnished  free  of 
chaise,  and  to  cast  upon  the  municipal  governments  the  duty 
of  imposing  charges  upon  cdl  water  supplied  (which  is  not 
done  m  Section  1  of  Article  XIV — the  section  which  directly 
treats  of  the  subject  and  defines  the  duty),  is  to  build  a  con- 
stitutional inhibition  upon  inferences  from  language  whose 
main,  and,  as  I  believe,  only  purpose,  is  to  reassert  the 
right  of  the  local  governments  to  fix  the  rates  or  compensa- 
tion "  to  be  collected. " 
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m.  It  has  been  held  that  the  provisions  of  the  Constita- 
tion  giving  the  right  to,  and  imposing  the  duiy  npon  the 
local  governments  of  fixing  water  rates,  did  not  impair  the 
obligation  of  any  contract  between  the  State  and  the  present 
plaintiff;  also,  that  such  provisions  apply  to  corporations 
existing  before  the  adoption  of  the  Constitution.  (S»  V.  W, 
W.  vs.  Supervisors,  7  rac.  C.  L.  J.  614.)  If  the  question 
whether  the  i)rovisions  referred  to  were  applicable  to  corpo- 
rations organized  before  the  present  Constitution  took  effect 
were  res  nova,  I  should  be  inclined  to  the  opinion  that  the 
provisions  of  the  Constitution  were  not  applicable  to  such 
corporations.  The  proviso  in  Section  1  of  Article  XIY  fol- 
lows an  enacting  clause  which  declares  the  use  of  water  '*  for 
sale,  rental  or  distribution  "  a  public  use,  to  be  regulated  and 
controlled  in  a  '* manner  to  be  prescribed  by  law.'*  And  the 
sections  of  Article  XII,  which  treats  of  "Corporations," 
would  seem  to  recognize  the  proposition  that  all  laws  con- 
cerning corporations  in  force  prior  to  the  Constitution,  would 
continue  in  force  until  altered  by  legislation;  excejpt,  per- 
haps, .in  certain  particulars  expressly  mentioned  m  that 
article.  But,  in  what  is  said  herein,  I  have  assumed  that 
the  sections  of  Article  XI  and  XIY  apply  to  corporations 
formed  under  the  law  of  1858. 

Assuming  the  constitutional  provisions  to  apply  to  corpo- 
rations formed  under  the  law  of  1868,  I  am  at  a  loss  to 
tmderstand  how  the  mere  transfer  to  the  Supervisors  of  the 
power  of  fixing  rates  relieves  such  corporations  of  the  duty 
of  furnishing  water,  free  of  charge,  for  the  extinguishment 
of  fires. 

It  is  said,  with  reference  to  the  effect  of  the  constitutional 
provision  upon  the  fourth  section  of  the  Act  of  1858:  '*  The 
consideration  for  the  duty  imposed  upon  the  company  to 
supply  free  water  was  the  privilege  conferred  by  the  same 
section  of  the  Act  upon  the  company  to  participate  in  fixing 
the  water  rates.  Tne  duty  and  privilege  were  correlatiye, 
and  when  the  privilege  was  taken  away  the  corresponding 
dutv  ceased  to  exist."  But  the  section  of  the  Act  refeired 
to  does  not  purport  to  create  any  relation  between  the  duty 
and  the  privUege  which  makes  one  dependent  upon  the  other. 
Where,  then,  is  the  duty  made  the  considertUion  for  the  priv- 
ilege, or  the  former  made  correspondent  to  the  latter?  By 
the  Constitution  of  1849  it  is  provided  that  general  laws 
under  which  corporations  can  be  formed  ''maybe  altered 
from  time  to  time,  or  repealed."  (Art.  4,  Sec.  31.)  It 
might  be  argued  that  there  is  a  limit  to  this  power  of  altera- 
tion, under  the  former  and  present  Constitution;  that  it  can- 
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not  be  employed  so  as  to  impair  the  obligation  of  a  contract. 
But,  as  we  have  seen,  this  Court  has  already  decided  that 
the  provision  of  the  Constitution  of  1879,  transferripg  the 
power  and  duty  of  fixing  water  rates  to  the  Supervisors,  doe8 
not  impinge  upon  vested  rights,  nor  impair  the  obligation  of 
any  contract  between  the  State  and  a  water  corporation 
formed  under  the  Act  of  1868.  {S.  V.  W.  W.  vs.  Supervisors, 

Zte.)  How  can  a  clause  of  the  Constitution,  of  whose 
ts  the  corporations  formed  under  the  Act  of  1858,  have 
no  legal  right  to  complain^  operate  to  relieve  such  corpora- 
tions of  any  duty  imposed  by  the  law  under  which  they  were 
organized — ^the  clause  in  the  Constitution  itself  contaiqing 
no  language  indicating  any  such  purpose  ?  The  people,  by 
the  Constitution  of  lo79,  did  not  modify  a  previous  contract 
between  them  and  the  plaintiff.  The  sovereign  power  took 
from  its  creature,  not  sacred  property,  but  at  most  a  privi- 
lege which  it  had  reserved  the  right  to  retake  by  the  thirty- 
firat  section  of  Article  lY.  of  the  former  Constitution.  Such 
is  clearly  the  meaning  of  the  decision  in  JS.  V.  W.  W.  vs. 
Supervisors. 

The  power,  by  the  former  Constitution,  reserved  to  the 
State  to  alter  general  incorporation  laws,  is  of  little  value  to 
the  State  or  people  if,  m  a  case  where  admittedly  the 
alteration  does  not  impair  the  obligation  of  a  contract,  the 
power  cannot  be  exercised  without  incidentally  relieving 
corporations  previously  formed  of  some  duties  or  obligations 
(not  mentioned  nor  reierred  to  in  the  amendatory  law),  sup- 
posed to  have  some  '*  corresponding  "  relation  to  the  privi- 
lege of  which — for  the  future — such  corporations  are  deprived 
by  the  alteration  in  the  law. 

lY.  I  am  perfectly  willing  to  concede  the  public  spirit 
which  has  induced  the  plaintiff  to  seek  by  this  proceeding  to 
relieve  the  individual  consumers  of  water  by  imposing  a  por- 
tion of  their  burthen  upon  the  city.  I  shall  be  glad  if  any 
practical  benefit  shall  accrue  by  the  change  to  the  consumers 
or  to  the  public.  After  all,  however,  the  question  is,  What 
is  the  law  ? — ^not  whether  the  law  might  be  improved. 

McKlNSTBY,  J. 

I  concur  in  the  conclusion  reached  by  McKinstry,  J. 

The  second  section  of  Article  XIV  of  the  Constitution  de- 
clares in  plain  words  that  ^'the  right  to  collect  rates  or 
compensation  for  the  use  of  water  supplied  to  any  city, 
city  and  county,  or  town  is  a  franchise,  and  cannot  be 
exercised  except  by  authority  of  and  in  the  manner  pre- 
scribed by  law. ' 
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It  follows  from  these  words  that  the  right  to  collect  rates 
or  compensation  for  the  use  of  water  pertains  to  no  person, 
company,  corporation,  or  association  without  authority  of 
law.  A  law  must  exist  vesting  this  right  or  it  does  not  rest 
in  any  one.  This  is  the  common  law,  and  it  was  inserted*  for 
some  reason  by  the  framers  of  the  Constitution  in  that  in- 
strument as  a  part  of  the  organic  law. 

It  is  urged  that  this  right  is  given  by  the  Constitution, 
and  we  are  referred  to  the  first  section  of  Article  XIY,  and 
the  nineteenth  section  of  Article  XI.  I  have  examined  those 
sections  with  great  care,  and  I  do  not  find  in  any  of  them 
any  such  authority  conferred  as  to  rates  or  compensation. 
Those  sections  only  make  it  the  duty  of  the  local  authorities 
to  fix  rates. 

As  I  understand  the  provisions  referred  to,  thej  only 
effect  this  result,  that  where  by  law  the  franchise  is  con- 
ferred on  an  individual  or  company  to  collect  rates  or  com- 
pensation, such  rates  or  compensation  can  only  be  fixed  by 
the  local  tribunals  mentioned  in  those  sections. 

But  back  of  all  this  lies  the  power  of  the  Legislature  to 
grant  this  right  to  collect  and  to  limit  it  as  to  the  persons 
chargeable  therefor,  and  perhaps  to  say  when  it  snail  be 
collected,  whether  monthly  or  every  three  months. 

I  do  not  find  any  such  grant  in  the  Constitution.  It  does 
recognize  the  right  as  existing  in  some  individuals  or  cor- 
porations, and  makes  it  the  duty  of  the  Boards  of  Supervisors, 
when  such  persons  or  corporations  exist,  to  fix  the  rates  to 
be  charged  by  them.  But  in  such  cases,  the  right  to  collect 
exists  by  virtue  of  law,  and  is  no  more  extensive  thai)  the 
law  makes  it,  and  the  Board  of  Supervisors,  when  they  come 
to  act,  fix  the  rates  as  allowed  by  law.  Such  Board  cannot 
fix  rates  to  be  collected  when  the  statute  says  the  water 
shall  be  free.  They  merely  take  the  statute  conferring  the 
right  as  defined  by  statute,  and  fix  the  rates  to  be  collected 
of  such  persons  as  are  chargeable,  and  when  the  law  says  no 
charge  is  to  be  made  for  water  furnished,  they  fix  no  rate. 

There  is  no  statute  giving  the  right  to  collect  rates  to  any 
person  or  corporation  who  shall  lay  down  pipes  and  bring 
water  into  a  city  or  town.  On  the  contrary  the  statute 
(see  Act  of  March  7,  1881,  Stat.  1881,  p.  54)  goes  no  further 
than  the  Constitution.  It  is  merely  intended  to  carry  out 
the  provisions  of  the  Constitution,  and  to  enforce  action  on 
the  part  of  the  Boards  of  Supervisors  in  executing  the  duty 
devolved  on  them  by  the  Constitution. 

That  the  construction  placed  on  the  provisions  of  the  Con- 
stitution by  the  Legislature  is  that  urged  herein,  appears 
from  the  sixth  section  of  the  Act  of  1881,  above  cited. 
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**  Sec.  6.  Bates  for  the  fnmishiii^  of  -water  shall  be  equal 
and  uniform.  There  shall  be  no  discriminations  made  be- 
tween persons,  or  between  persons  and  corporations,  or  as 
to  the  use  of  water,  for  private  and  domestic,  and  public  or 
municipal  pui^oses;  provided,  that  nothing  herein  shall  be 
so  construed  as  to  allow  any  person,  company,  association, 
or  corporation  to  charge  any  person,  corporation,  or  asso- 
ciation anything  for  water  furnished  them  when,  by  any 
present  law,  such  water  is  free." 

In  this  section,  to  show  that  the  only  object  of  the  Act 
was  to  enforce  the  provisions  of  the  Constitution  in  relation 
to  the  duty  cast  upon  the  Supervisors  by  the  Constitution, 
they  expressly  declare  in  the  proviso  to  the  sixth  section, 

2 noted  above,  that  nothing  in  this  Act  shall  be  construed  as 
[lowing  a  charge  for  water  furnished,   whereby  any  law 
such  water  is  to  be  furnished  free. 

If  this  deduction  be  incorrect,  it  is  yet  clear,  from  this 
section,  that  the  Legislature  did  not  intend  to  change  the  law 
as  to  the  obligation  to  furnish  water  free  of  charge  when  so 
required  by  statute,  and  the  whole  Act  shows  no  intention 
to  confer  any  franchise  to  collect  rates  or  compensation  for 
water  on  any  individual  or  corporation.  The  Act  was  only  in- 
tended to  enforce  the  fixing  of  rates  for  the  purposes  of 
those  who  had  the  right  to  collect  such  rates  already  con- 
ferred by  law. 

I  cannot  perceive  that  the  right  to  collect  rates  for  water 
has  been  conferred  on  any  individual,  or  company,  or  cor- 
poration introducing  water  into  a  citv  or  town,  by  the  Con- 
stitution or  the  Legislature,  when  such  rates  are  fixed  by  the 
Board  of  Supervisors,  without  any  previous  grant  made  by 
law  to  such  individual  or  corporation  to  collect  such  rates, 
and  therefore  the  Act  of  185o  remains  unaltered,  so  far  as 
the  obligation  to  furnish  water  free  of  charge  is  imposed 
upon  a  company  or  corporation  formed  under  that  Act. 

I  will  add  here  that  water  is  still  to  be  furnished  for 
municipal  purposes  under  the  Act  of  1858,  for  which  rates 
are  to  be  fixed.  Such  purposes  are  plainljrpointed  out  in 
the  opinion  of  the  Court  in  Spring  VaUey  Water  Works  vs. 
The  City  and  County  of  San  Fratvciaco,  52  Cal.  122.  Such 
are  the  municipal  purposes  referred  to  in  the  sixth  section 
of  the  Act  of  1881,  and  such  are  the  rates  to  be  collected  of 
a  citjr  and  county,  etc.,  under  the  XlVth  Article  of  the 
Constitution. 

In  my  judgment,  the  majority  of  the  Court  have  construed 
the  power  to  Jkc  rates,  vested  in  the  local  bodies,  as  a  power 
in  such  local  bodies,  to  confer  the  franchise  to  coUect  rates. 
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which  power  is  given  to  the  Legislature  by  the  general  ex- 
press grant  of  the  legislative  power,  and  positively  declared 
to  per&in  to  the  last  named  body  by  the  second  section  of 
the  XIYth  Article  of    the    Constitution.     So  far  as  the 

?nestion  before  the  Court  is  to  be  considered,  the  Act  of 
868  remains  unchanged. 
I  am  of  opinion  that  the  writ  prayed  for  should  be  denied. 

Thornton,  J. 

The  Spring  Yalley  Water  Company  was  organized  under 
an  Act  of  the  Legislature  of  the  State,  approved  April  26, 
1858.  Tlie  object  of  its  organization  was  to  supply  the  city 
and  county  of  San  Francisco  and  its  inhabitants  with  pure, 
fresh  water.  For  that  purpose  the  State  delegated  to  it  the 
ri^ht  to  exercise  the  power  of  eminent  domain  for  the  acqui- 
sition of  property  necessary  to  its  use,  and  to  use  the  streeiB, 
ways,  alleys  and  highways  in  the  city  and  county  for  con- 
ducting water  into  and  through  the  city  to  any  part  of  it.  In 
consideration  of  the  delegation  of  those  rights,  the  company 
bound  itself  to  furnish  water,  to  the  extent  of  its  means,  to 
the  city  and  county,  in  case  of  fire  or  other  great  necessity, 
free  of  charge,  and  to  all  its  inhabitants  on  demand,  for  fam- 
ily use,  so  long  as  the  supply  lasted,  at  rates  to  be  fixed  ac- 
cording to  law.  The  agreement  to  do  these  things  was  a 
contract  between  the  corporation  and  the  State,  upon  the  per- 
formance of  which  the  company  entered  and  it  has  been 
since,  presumptively  at  least,  engaged  in  its  performance  ac- 
cording to  law.  At  all  events,  it  has  had  tne  protection  of 
the  law  in  the  control  and  management  of  the  property  which 
it  has  devoted  to  the  use  of  the  public;  and  that  use  has 
been  subject  only  to  the  regulation  of  the  price  which  the 
company  is  entitled  to  collect  from  individual  consumers. 

This  power  to  regulate  the  use  of  property  dedicated  to  a 
public  use  is,  as  we  have  heretofore  held,  in  The  Spring 
Valley  Water  Works  vs.  The  Board  of  Supervisors  (7  Pac.  C. 
L.  J.  614),  governmental,  not  contractual.  It  is  a  power 
which  the  State  could  not,  if  it  would,  delegate  or  barter 
away  to  any  person,  natural  or  artificial.  And  in  the  Consti- 
tution of  the  State  this  doctrine  has  been  emphasized;  for 
Section  1,  Art.  XIV,  of  the  Constitution  declares,  "  That  the 
use  of  all  water  now  appropriated  for  sale,  rental,  or  distri- 
bution, is  hereby  declared  to  be  a  public  use,  subject  to  the 
regulation  and  control  of  the  State,  in  the  manner  to  be  pro- 
vided bylaw;"  and  Section  2,  Art.  XTV,  prohibits  *'aB 
water  corporations  from  exercising  the  right  to  collect  com- 
pensation, except  by  authority  oi  and  in  the  manner  pre- 
scribed by  law." 
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No  complaint  is  made  of  any  infringement  of  the  rights 
accorded  to  the  company  by  the  Act  of  1858,  under  which 
the  corporation  was  organized;  but  it  claims  in  this  proceed* 
ing  that  the  new  Constitution  has  granted  to  it  additional 
rights,  and,  at  the  same  time,  absolved,  and  released  it  from 
the  duty,  by  which  it  bound  itself,  to  furnish  the  city 
and  county  with  free  water  for  the  extinguishment  of  fires 
or  other  ^eat  necessities;  and  that  since  the  adoption  of 
the  Constitution  it  is  now  only  bound  to  furnish  water  to 
the  city  and  county  at  the  same  rates  that  it  furnished  it  to 
other  consumers.  This  claim  of  the  company  is  founded 
upon  Section  19,  Art.  XI,  of  the  Constitution,  and  Section 
3  of  the  Act  of  1858. 

The  latter  provides  that :  ''All  privileges,  immunities  and 
franchises  that  may  be  hereafter  granted  to  any  individual  or 
individuals,  or  to  anv  corporation  or  corporations,  relating 
to  the  introduction  of  fresh  water  into  the  city  and  county  of 
San  Francisco,  or  in  any  city  or  town  in  this  State,  for 
iltt  use  of  the  inhabitants  thereof ^  are  hereby  granted  to  all 
companies  incorporated,  for  the  purpose  idforesaid.*'  And 
the  former  declares  that:  ''In  any  city  where  there  are  no 
public  works  owned  and  controlled  by  the  municipality,  for 
supplying  the  same  with  water,  *  *  any  individual  or  any 
company  duly  incorporated  for  such  purpose  under  and  by 
authority  of  the  laws  of  this  State,  shall,  under  the  direction 
of  the  Superintendent  of  Streets  or  other  officer  in  control 
thereof,  and  under  such  general  regulations  as  the  munici- 
pality may  prescribe  for  damages  and  indemnity  for  dam- 
ages, have  the  privilege  of  using  the  public  streets  and 
thoroughfares  thereof,  and  of  layifig  down  pipes  and  con- 
duits therein  and  making  connections  therewith,  so  far  as 
may  be  necessary  for  introducing  and  supplying  such  city 
and  its  inhabitants  ^  ^  *  with  fresh  water  for  domestic 
and  all  other  purposes,  upon  the  condition  that  the  munici- 
pal government  snail  have  the  right  to  regulate  the  charges 
thereof." 

Belying  on  the  third  section  of  the  Act  of  1858,  the  com- 
paav  asks  this  Court  for  such  construction  of  that  section  and 
of  the  foregoing  section  of  the  Constitution  as  will  stretch  the 
former  so  that  it  may  cover  the  latter  and  give  to  the  corpor- 
ation the  immunities,  privileges,  and  franchises  grantable  un- 
der the  latter.  In  my  judgment  the  third  section  of  the  Act 
of  1858  cannot  be  stretched  to  that  extent^  and  does  not  en- 
title the  corporation  to  any  other  rights  than  those  which  it 
enjoys  under  its  charter.  The  section  contains  a  stipulation 
that  the  Spring  Valley  Water  Company  shall  be  entitled  to  all 
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the  immunities,  priyileges,  and  franchises  which  may  be 
ffranted  to  any  person  or  corporation,  ''relating  to  the  intro- 
duction of  fresh  water  into  any  city  or  town  in  the  State,  far 
the  use  of  the  inhabitants  thereof.  *'  Such  are  the  terms  of  the 
stipulation,  but  they  do  not  coyer  the  terms  of  the  constita- 
tional  provision  relating  to  the  introduction  of  water  into  a 
city  "for  the  purpose  of  supplying  such  city  and  its  inhdbir 
tants  with  fresh  water  for  domestic  and  all  other  purposes.** 
A  contract  to  furnish  water  to  a  city  for  certain  exigencies  is 
not  a  contract  to  furnish  water  to  the  city  and  its  inhabitants 
for  all  purposes.  The  greater  includes  the  less;  but  the  less 
does  not  include  the  greater;  nor  does  it  entitle  a  claimant 
under  it  to  what  may  be  included  in  the  greater.  A  corpor- 
ation is  no  more  entitled  than  a  natnnJ  person  to  that  whicli 
is  not  nominated  in  its  bond.  The  only  rights  it  can  claim 
under  its  contract  are  those  specifically  included  within  its 
terms;  and  any  ambiguity  or  doubt  arising  out  of  those  terms 
must  be  resolved  in  favor  of  the  public.  Both  the  Act  of 
1858,  and  Section  19  of  Article  XI  of  the  Constitution  must 
therefore  be  strictly  construed,  so  far  as  the  rights  of  the 
public  are  affected.  Now,  while  it  is  true  that  there  is  no 
intimation  of  free  water  in  the  Constitution,  it  does  not  follow 
that  the  State  intended  to  annul  the  Act  of  1858,  or  to  enlarge 
Section  3  of  that  Act  so  as  to  make  it  cover  things  which 
are  not  expressed  by  its  terms,  nor  to  release  the  Spring 
Valley  Water  Company  from  any  of  its  obligations.  Cer- 
tainly none  of  these  things  can  be  presumed.  1*0  presume 
the  latter  would  be  to  subject  the  framers  of  the  Constitu- 
tion to  the  imputation  of  legislating  so  as  to  impair  the 
obligation  of  the  contract  between  the  corporation  and  the 
people.  Such  a  construction  would  defeat  one  of  the  objects 
of  tne  contract;  i.  e.,  to  obtain  a  supply  of  water  for  the 
city  and  county  of  San  Francisco,  free  of  chaise,  for  certain 
exigencies.  Whatever  defeats  the  object  of  a  contract  vio- 
lates its  obligation.  Any  legislation  which  makes  a  contract 
more  beneficial  to  one  party  and  less  to  the  other,  than  it 
purports  by  its  terms  to  be,  impairs  the  contract.  To  pre- 
sume the  latter  would  be  to  strike  dead  the  corporation  and 
strip  it  of  its  franchise  and  privileges. 

The  framers  of  the  Constitution,  therefore,  never  intended 
to  sweep  away  the  legislation  under  which  the  corporation 
was  organized,  nor  to  deprive  it  of  its  rights,  nor  to  release 
it  from  any  of  its  obligations.  For  the  Constitution  has  not 
conferred  upon  any  person,  natural  or  artificial,  privileges, 
immunities,  and  franchises  in  relation  to  the  introdnction  of 
fresh  water  into  any  city  in  the  State  "  for  the  use  of  its  in- 
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habitants "  which  have  not  been  conferred  on  the  Spring 
Valley  Water  Corporation  by  its  own  charter.  The  company 
has  exercised  and  enjoys  the  privilege  of  nsin^  the  public 
streets  and  thoroughfares  and  of  laying  down  pipes  and  con- 
duits in  them,  and  of  making  connections  witii  them  in  any 
part  of  the  city.  It  has  exercised  and  continues  to  exercise 
the  ri^ht  to  collect  rates  or  compensation  for  the  water  which 
it  furnishes  for  family  use  and  domestic  purposes  to  the  inhabi- 
tants of  the  cii^  and  county.  What  other  or  greater  rights 
does  the  Constitution  confer  upon  any  other  person  that 
may,  under  the  provision  of  the  Constitution,  undertake  to 
supplv  fresh. water  to  the  inhabitants  of  any  city  in  the 
State?  None.  Having  these,  there  is  nothing  more  which 
the  company  has  a  legal  right  to,  demand.  The  obligation 
of  the  corporation  to  furnish  water  free  to  the  city  for  the 
purposes  specified  in  its  contract  is  a  thin^  distinct  in  itself 
from  its  obligation  to  furnish  water  to  the  inhabitants  of  the 
city.  And  the  stipulation  of  the  State  contained  in  the  3d 
section  of  the  Act  of  1858  relates  altogether  to  the  latter  and 
not  to  the  former. 

For  these  reasons  I  am^  led  to  dissent  from  the  prevailing 
opinion.  '  McKkf,,  J. 

In  Bane. 


[Filed  June  30,  1882.] 

No.  10,704. 

PEOPLE,  Appellant,  vs.  QEISEA,  Bespondent. 

BiGAMT — Infobmatiom  —  Mabbiagb.    In  an  information  for   bigamy  the 
place  of  the  first  marriage  need  not  be  stated. 

Appeal  from  Superior  Court,  Eem  County. 

Attorney 'Oeneral  Hartj  and  Hally  for  appellant. 
Freeman  and  Arick,  for  respondent. 

By  the  Coubt: 

Information  for  bigamy.  The  Court  sustained  the  de- 
murrer to  the  information  on  the  ground  that  it  does  not 
state  at  what  place  the  defendant  was  first  married.  But  in 
this  respect  the  District  Attorney  appears  to  have  followed 
the  precedents  given  by  Arch  bold  ana  Wharton,  and  we  do 
not  think  that  the  Code  requires  anything  more. 

Judgment  reversed  and  cause  remanded,  with  directions 
to  the  Court  below  to  overrule  the  demurrer,  with  leave  to 
the  defendant  to  plead  to  the  information . 
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Depabtm^kt  No.  1. 


[FUed  June  28,  1882.] 
No.   7084. 
SAVAGE,  Bbspondent,  vs.  SWEENEY,  Appellaot. 

GoMTBAOT — Pig  Iboh — Acokptancb — Pbactics — New  Tbjass — ^Fihdiko— Af- 
psAZi.  Per  JfclTee,  «/..*  Plaintiff,  by  contract  in  writing,  undertook 
to  make  and  furnish  to  defendant,  within  forty-six  days  ^ter  the  date 
of  the  contract,  twenty-four  cast-iron  girders  for  the  Hall  of  Beoofdi 
of  the  Now  City  Hall  at  San  Francisco.  The  girders  were  not  accepted 
for  the  reason  that  *'  they  were  not  of  the  best  quality  of  pig  iron," 
and  the  Court  so  found:  Held,  the  Court  properly  granted  a  new  triil, 
on  motion  of  plaintiff,  because  the  record  shows  that  the  girders  ivs- 
nished  were  made  of  the  best  quality  of  iron  obtainable  in  the  San 
Francisco  market,  and  there  is  no  evidence  to  the  contrary,  or  that  a 
better  quality  could  have  been  obtained  elsewhere  within  tiie  State. 

Id.  As  the  contracting  parties  stipulated  for  the  manufacture  and  dellTery 
of  the  girders  so  as  to  be  put  in  place  within  forty-six  days  after  the 
date  of  the  contract,  performance  would  have  been  impossible  if  they 
had  to  go  outside  the  State  for  materials  necessary  for  their  constmo- 
tion.  Considering  the  circumstances  under  which  the  contract  was 
made,  and  the  relation  of  the  contracting  parties  to  the  subject-matter 
of  the  contract,  it  was  manifestly  th^  intention  of  the  parties  that  the 
girders  should  be  made  of  the  best  quality  of  pig  iron  obtainable  in 
tiie  markets  of  the  State.  The  plaintiff  was  not  bound  to  procure  any 
other,  and  as  the  record  shows  tiiat  he  performed  his  work  of  the  best 
quality  of  iron  obtainable  in  the  market,  it  should  have  been  accepted. 

Id. — Id.  Where  one  of  two  contracting  parties  performs  work  according  to 
contract,  it  is  the  duty  of  the  other  to  accept  and  pay  for  it. 

Id. — Id. — ^The  appellate  Court  never  disturbs  an  order  granting  a  new  tzial 
where  it  appears  to  have  been  made  on  the  ground  that  a  material  fact 
has  been  found  without  sufficient  evidence,  or  conti*ary  to  evidence^ 
or  on  a  conflict  of  evidence. 

Id. — Id. — Per  McKinstry,  J*.,  and  Boss,  </.,  concurring:  The  specification 
referred  to  in  the  contract  commences:  "  All  the  cast-iron  work  to  be 
made  of  the  best  quality  of  pig  iron."  If  iron  in  pigs  is  graded  or 
classified  in  the  trade — the  classes  being  generally  reeogni^  among 
dealers,  foundrymen,  and  other  workers  in  iron — the  specification 
called  f  o^  the  first  or  best  class;  independent  of  the  circumstance  that 
there  happened  to  be  more  of  that  class  in  this  market  when  the  con- 
tract was  entered  into  or  the  work  done.  There  seems  to  have  been 
no  evidence  as  to  such  recognized  classification;  and  while  (he  evi- 
dence on  the  part  of  the  plaintiff  is  not  very  satisfactory,  yet  the  testi- 
mony of  at  least  one  of  his  witnesses  tended  to  prove  that  the  beat 
quality  of  iron,  that  "  sought  for  by  all  machine  shops  and  foundries 
for  good  work,"  was  used  in  the  rejected  castings.  Under  the  circom- 
stances  the  interests  of  justice  will  be  subserved  by  a  new  trial. 

Appeal  from  Ninteenth  District  Court,  San  Francisco. 

Jarboe  &  Harrison^  for  appellant. 
B.  B.  Frovinea,  for  respondent. 
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MoEjee,  J.,  delivered  the  opinion  of  the  Court  (McEinstry, 
J.,  and  Boss,  J.,  specially  concurring): 

Action  to  recover  the  amounts  claimed  to  be  due  for  work 
done  and  materials  furnished  in  the  alleged  performance  of 
two  contracts. 

The  case  was  tried  without  a  jury,  and  the  Court  found, 
(1)  that  the  plaintiff  had  performed  his  first  contract  for 
which  he  had  been  paid,  except  the  sum  of  $210,  which  was 
due  and  unpaid  at  tne  commencement  of  the  action;  (2)  that 
tiie  plaintin  had  not  performed  his  second  contract,  except 
in  part,  for  which  he  had  been  paid  $3,500,  and  as  there  had 
not  been  full  performance,  there  was  nothing  due  on  the  con- 
tract. Judgment  was  accordingly  entered  in  favor  of  the 
plaintiff,  for  the  balance  due  upon  the  first  contract;  but  after- 
wards the  Court  below,  on  a  motion  for  a  new  trial,  upon  a  set- 
tled statement  of  the  case,  set  aside  its  judgment  and  finding, 
and  ordered  a  new  trial,  from  which  the  defendant  appealed. 

The  record  of  the  case,  upon  which  the  new  trial  was 
ordered,  shows  that,  on  October  17,  1873,  the  plaintiff  by 
contract  in  writing,  undertook  to  make  and  furnish  the  de^ 
fendant,  within  forty-six  days  after  the  date  of  the  contract, 
twelve  cast-iron  columns,  twelve  moulded  ring-caps,  and 
twenty-four  cast-iron  girders  for  the  first  story  of  tne  Hall 
of  Records  of  the  New  City  Hall,  in  course  of  construction 
in  the  city  and  county  of  8an  Francisco,  for  which  the  de- 
fendant agreed  to  pay  $8,300,  in  instalments  according  to 
the  terms  and  conditions  of  the  contract. 

Plaintiff,  in  performance  of  the  contract,  furnished  the 
<5olumns  and  moulded  iron-caps,  and  they  were  accepted  and 
used  in  the  building;  he  also  furnished  on  the  ground 
twenty-four  cast-iron  girders,  but  they  were  not  accepted, 
for  the  reason  assigned  that  ''  they  were  not  of  the  best 

auality  of  pig  iron."  The  Court  found  that  they  were  not  of 
de  best  quality  of  pig  iron  and  were  properly  rejected;  but 
the  finding  does  not  appear  to  have  been  8:astained  by  the 
evidence.  For  the  record  shows  that  the  girders  furnished 
were  made  of  the  best  quality  of  iron  obtainable  in  the  San 
Francisco  market;  and  there  is  no  evidence  to  the  contrary, 
or  that  a  better  quality  could  have  been  obtained  elsewhere 
within  the  State. 

Performance  by  the  best  quality  of  iron  obtainable  in  San 
Francisco  market,  it  is  claimed,  was  not  performance  accord- 
ing to  the  contract,  because  the  contract  required  the  best 
quality  of  pig  iron  without  reference  to  place;  and  if  the 
best  was  not  obtainable  at  the  place  where  the  contract 
was  made,  it  was  the  duty  of  the  contractor  to  get  it  else- 
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where.  But,  as  the  contracting  parties  stipulated  for  the 
manufacture  and  delivery  of  the  girders  so  as  to  be  put  in  place 
within  forty-six  days  after  the  date  of  the  contract,  perform- 
anoe  woula  have  been  impossible  if  they  had  to  go  ontside 
of  the  State  for  materials  necessary  for  their  construction. 
Considering  the  circumstances  under  which  the  contract  was 
made,  and  the  relation  of  the  contracting  parties  to  the  sub- 
ject-matter of  the  contract,  we  think  it- was  manifestly  the 
intention  of  the  parties  that  the  girders  should  be  made  of 
the  best  quality  of  pig  iron  obtainable  in  the  markets  of  the 
State.  The  plaintiff  was  not  bound  to  procure  any  other; 
and  as  the  record  shows  that  he  performed  his  work  of  the 
best  quality  of  iron  obtainable  in  the  market,  it  should  have 
been  accepted. 

Where  one  or  two  contracting  parties  perform  work  ac- 
cording to  contract,  it  is  the  duty  of  the  other  to  accept  and 
pay  for  it. 

Haying  determined  that  the  fact  found  was  contraiy  to  the 
evidence,  or,  on  a  conflict  of  evideQce,  the  Court  below  acted 
properly  in  setting  aside  the  judgment  and  finding,  and 
ordering  a  new  trial..  This  Court  never  disturbs  such  an 
order  wnere  it  appears  to  have  been  made  on  the  ground 
that  a  material  fact  has  been  found  without  sufficient  evi- 
dence, or  contrary  to  evidence,  or  on  a  conflict  of  evidence. 
iOvUahan  vs.  Starbuck,  21  Cal.  413;  Hcdhaway  vs.  Byan^  35 
d.  188;  WUIierby  vs.  ThomaSy  55  Id.  9;  People  vs.  Atdhony, 
56  Id.  39.) 

Order  affirmed. 

CONCURRINQ  OPINIONS. 

I  concur  in  the  judgment.     The  specification  referred  to 
in  the  contract  commences:     '*  All  the  cast-iron  work  to  be 
made  of  the  best  quality  of  pig  iron."    If  iron  in  pigs  is 
graded  or  classified  in  the  trade — ^the  classes  being  generally 
recognized  among  dealers,  foundrymen,  and  other  workers 
in  iron — ^I  think  the  specification  called  for  the  first  or  best 
class,  independent  of  the  circumstance  that  there  happened 
to  be  none  of  that  class  in  this  market  when  the  contract 
was  entered  into  or  the  work  done.     There  seems  to  have 
been  no  evidence  as  to  such  recognized  classification,  and 
while  the  evidence  on  the  part  of  the  plaintiff  is  not  very  satis- 
factory, yet  the  testimony  of  at  least  one  of  his  witnesses 
tended  to  prove  that  the  best  quality  of  iron — that  ''sought 
for  by  all  machine  shops  and  foundries  for  good  work  '— 
was  used  in  the  rejected  castings.     Under  the  circumstances, 
as  it  seems  to  me,  the  interests  of  justice  will  be  subserved 
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by  a  new  trial,  and  I  am  not  disposed  to  interfere  with  the 
action  of  the  learned  Judge  who  saw  and  heard  the  witnesses. 

McElNSTBYy  J. 

I  concur  in  the  judgment  and  in  the  views  eixpressed  by 
Mr.  Justice  McEinstiy.  Boss,  J. 


Depabtment  No.  2. 


[Filed  June  29,  1882.1 

No.  7952. 

CEOWIiET,  Respondent,  vs.  CITY  R.  R.  CO.,  Appellant* 

Pmicxioi — ^AppKAii — DsNiAii — Vkbdict — Bkubabb.  When  a  cause  is  tried 
in  the  Conri  below,  upon  the  theory  that  a  release  of  the  cause  of 
action,  set  np  in  the  answer  as  a  bar,  was  denied  by  plaintiff,  defend- 
ant cannot  claim  on  appeal  that  the  allegation  as  to  snch  release  was 
admitted  by  plaintiff,  and  that  the  yerdict  was  against  an  admission 
made  by  the  pleadings. 

Appeal  from  Superior  Court,  San  Francisco. 

WQson  dt  Wtlsony  and  Moore  dt  Moore,  for  appellant. 
c/l  2>.  SiUlivan,  for  respondent. 

Thobnton,  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  action  by  a  father  to  recover  damages  for  the 
death  of  his  son,  alleged  to  have  been  caused  by  the  negU* 
^ence  of  the  defendant.  The  defendant  hiter  alia  pleaded 
in  bar  a  release  by  plaintiff  of  all  demand  for  the  damages 
sued  for,  and  in  his  answer  inserts  a  copy  of  the  release. 
This  was  not  denied  by  plaintiff  in  the  mode  required  by 
Section  448  of  the  Code  of  Civil  Procedure.  The  plaintiff 
offered  evidence  tending  to  show  that  at  the  time  he  signed 
the  release  he  was  incompetent  to  contract.  To  this  evi- 
dence there  was  no  objection  by  defendant,  and  the  case  was 
tried  as  if  the  fact  of  execution  had  been  denied,  issue  on 
such  point  properly  raised,  and  a  verdict  was  found  for 
plaintiff. 

It  is  now  said  that  this  was  error  because  there  was  no 
issue  as  to  the  execution  of  the  release  in  the  case;  that  by 
faUing  to  make  the  affidavit  required  by  the  section  of  the 
Code  of  Civil  Procedure,  above  cited,  its  execution  was 
admitted. 

But,  as  stated  above^  when  the  evidence  to  show  that  the 
instrument  of  release  was  not  executed  was  offered,  no  ob- 
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jection  was  made  to  it,  and  the  trial  proceeded  througliout 
as  if  there  was  such  an  issue  on  which  the  jury  was  to  pass. 
Under  such  circumstances  the  defendant  cannot  be  allowed 
to  raise  the  point  in  this  Court  that  the  verdict  of  the  jury  is 
against  an  admission  made  by  the  pleadings.  This  view  is 
sustained  by  Tynan  vs.  WaUcer,  35  Cal.  645,  and  Cave  vs. 
Crafts,  53  Id.  141.  We  cannot  hold  this  contention  of 
defendant  tenable. 

The  eyidence  was  sufficient  to  sustain  the  verdict.  There 
was  some  conflict  in  the  evidence,  but  on  eveiy  essential 
point  there  was  evidence  before  the  jury  sufficient  to  iostify 
the  conclusion  to  which  they  came.  The  cause  should  not 
then  be  sent  back  for  a  new  trial  on  the  ground  that  the 
evidence  was  insufficient  to  justify  the  verdict- 

We  have  examined  the  instructions  of  the  Court  attacked 
by  the  defendant,  and  find  no  error  in  the  action  of  the 
Court  in  regard  to  them. 

The  judgment  and  order  of  the  Court  are  without  error, 
and  are  affirmed. 

We  concur:  Myrick,  J.,  Sharpstein,  J. 


In  Bane. 

[Filed  June  30,  1882.] 

No.  7973, 

DASHIEL,  Eespondent,  vs.  SLINGEBLAND,  Appellant. 

Appeal — Jubisdxotzon — AMomrr  Sukd  fob — ^Supsbmb  Goubt.  The  amount 
sued  for  in  the  Court  below,  exclosiye  of  interest,  is  the  test  of  joiis- 
diction  in  the  Supreme  Court,  in  all  oases  where  actions  are  broo^t 
to  recover  money. 

Id. — Id.  On  appeal  by  defendant,  sued  for  $900,  against  whom  judgment 
went  for  less  than  $300,  a  motion  to  dismiss  for  want  of  juzisdictioa 
will  be  denied. 

Appeal  from  Superior  Court,  Mendocino  County. 

J.  A.  Cooper,  for  appellant. 
T.  B.  Bond,  for  respondent. 

Thornton,  J.,  delivered  the  opinion  of  the  Court: 

The  plaintiff  brought  this  action  to  recover  of  defendant 
damages  for  a  trespass  on  his  land,  and  tearing  down  and 
removing  a  fence  tnerefrom,  and  leaving  his  pasture  land 
uninclosed,  whereby  he  avers  that  he  has  suffered  damage  to 
the  amount  of  nine  hundred  dollars.    The  defendant  in  his 
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answer  admitted  the  title  of  the  plaintiff  to  the  land  on  which 
the  wron^  are  alleged  to  have  been  committed.  On  the 
trial  the  jury  rendered  a  verdict  for  plaintifF  for  two  hundred 
dollars,  on  which  judgment  was. accordingly  entered.  The 
defendant  moved  for  a  new  trial,  which  was  denied,  and  he 
appealed  from  the  judgment  and  order  denying  a  new  trial. 
Respondent  moves  to  dismiss  the  appeal  on  the  ground  that 
this  Court  is  without  iurisdiction,  as  the  judgment  is  less 
than  three  hundred  dollars. 

By  the  fourth  section  of  Article  YI  of  the  Constitution  it 
is  provided  that  this  Court  ''  shall  have  appellate  jurisdiction 
in  all  cases  in  equity,  except  such  as  arise  in  Justices' 
Courts;  also  in  all  cases  at  law  which  involve  the  title  or  pos- 
session of  real  estate,  or  the  legality  of  any  tax,  impost, 
assessment,  toll  or  municipal  fine,  or  in  which  the  demand, 
exclusive  of  interest,  or  the  value  of  the  property  in  contro- 
versy, amounts  to  three  hundred  dollars,*'  etc.  The  remain- 
der of  the  section  has  no  application,  and  is  therefore  not 
inserted.  The  statute  in  relation  to  the  appellate  jurisdic- 
tion of  this  Court,  as  far  as  concerns  this  cause,  follows  the 
language  of  the  Constitution.     (C.  C.  P.,  Sec.  52.) 

It  will  be  seen  from  the  above  that  the  title  to  the  land 
was  not  involved  in  the  action,  as  defendant  admitted  the 
title  of  plaintiff. 

The  portion  of  the  section  of  the  Constitution  above  re- 
ferred to,  which  is  invoked  by  counsel  for  the  motion,  is  that 
which  relates  to  the  demand  value  of  the  property  in  con- 
troTersy.  It  is  prescribed  that  the  demand,  exclusive  of 
interest,  shall  amount  to  three  hundred  dollars,  or  the  value 
of  the  property  in  controversy  shall  amount  to  three  hundred 
dollars,  in  order  that  this  Court  may  exercise  its  appellate 
jurisdiction.  « 

The  Constitution  of  this  State,  as  amended  in  1862  (see 
Article  6,  Section  4,  of  that  instrument),  contained  language 
as  to  the  jurisdiction  of  the  Supreme  Court  as  to  these  mat- 
ter9>  identical  with  the  present  Constitution.  That  language 
was  construed  in  the  case  of  Solomon  vs.  Beeae,  34  Cal.  33. 
The  plaintiff  in  the  case  cited  had  judgment  for  $300  and 
$32.61  interest.  He  appealed,  and  tqe  question  was  raised 
as  to  the  appellate  jurisdiction  of  the  Supreme  Court  under 
the  amendment  of  1862.  The  Supreme  Court  sustained  the 
Jurisdiction,  considered  th*e  cause  on  its  merits  and  decided 
it.     The  Court;  per  Sanderson,  J.,  used  this  language: 

"  The  point  made  by  the  respondent,  that  this  Court  has 
no  jurisdiction,  is  not  tenable.  In  actions  for  the  recovery 
of  money  this  Court  has  jurisdiction  '  if  the  demand,  exclu- 
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sive  of  interest,  amonots  to  thr^e  hundred  dollars.'  (Con- 
stitution^ Article  VI,  Section  4.)  The  demand,  exclusive  of 
interest,  in  this  case,  amounts  to  five  hundred  and  fifty  dol- 
lars. The  language  of  the  Constitution  in  respect  to  the 
jurisdiction  of  this  Court  is  the  same  as  it  is  in  respect  to 
the  jurisdiction  of  the  District  Court,  and  there  can  be, 
therefore,  no  difference  in  the  rules  by  which  questions  as 
to  the  jurisdiction  of  the  subject-matter  are  to  be  deter- 
mined in  the  two  Courts.  For  the  purpose  of  ascertaining 
whether  the  District  Court  has  jurisdiction,  we  look  to  the 
complaint,  and  in  this  class  of  cases,  if  the  sum  sued  for 
amounts  to  three  hundred  dollars,  exclusive  of  interest,  that 
Court  has  jurisdiction,  and  by  parity  of  reason,  tliis  Court 
has  jurisdiction  on  appeal.  The  amount  sued  for,  exclusive 
of  interest,  is  the  test  of  the  jurisdiction  of  this  Court,  as 
well  as  of  that  of  the  District  Court,  regardless  of  the  judg- 
ment of  the  latter  Court.  We  dissent  entirely  from  the 
dictum  of  the  Court  in  the  case  of  Votan  vs.  Beese,  20  CaL 
90,  to  the  effect  that  where  the  plaintiff  recovers  in  the  Dis- 
trict Court  less  than  he  sues  for,  the  test  of  the  jurisdiction 
of  this.  Court,  in  the  event  the  plaintiff  appeals,  is  the  differ- 
ence between  the  judgment  of  the  Dis^ct  Court  and  the 
demand  made  in  tne  complaint,  exclusive  of  interest.  All 
civil  cases  which  the  District  Courts  have  jurisdiction  to 
try,'  this  Court  has  jurisdiction  to  review,  no  matter  what 
the  judgment  of  the  District  Court  may  have  been.  If  the 
plaintiff  sues  to  recover  a  demand  for  five  hun<ked  dollars, 
and  the  District  Court  gives  him  a  judgment  for  three  hun- 
dred only,  his  demand  does  not  thereby  become  converted 
into  a  demand  for  two  hundred  dollars,  for  the  purpose  of 
an  appeal,  should  he  be  dissatisfied  with  the  judgment  and 
desire  to  bring  his  case  to  this  Court.  On  tlie  contrary,  in 
the  sense  of  the  Constitution,  his  demand  in  this  Court  is 
precisely  the  same  that  it  was  in  the  Court  below,  and  is  to 
be  ascertained  by  looking  to  the  coniplaint.  and  not  by  de- 
ducting the  judgment  of  the  District  Court  from  the  demand 
alleged  in  the  complaint.  In  other  words,  the  ad  danmum 
clause  in  the  complaint  is  the  test  of  jurisdiction  in'  this 
Court,  as  well  as  in  the  Court  below.  (Maocfidd  vs.  Johmofi, 
30Cal.  646.)" 

The  same  rule  isJaid  down  by  jthe  same  Court  in  Moa^dd 
vs.  Johnson^  30  Cal.  547.  But  that  was  a  case  arisin{^  in  a 
Justices*  Court,  and  it  does  not  appear  that  the  pomt  so 
clearly  arose  as  in  Solomon  vs.  Reese. 

The  same  point  was  made  in  Pennybecker  vs.  McDougal,  48 
Gal.  161,  but  the  Court  paid  no  attention  to  it  in  rendering 
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its  judgment  in  the  cause,  no  doubt  deeming  it  so  well  set- 
tled by  the  former  decisions  that  it  deserved  no  further  con- 
sideration. In  the  last  case  the  plaintiff  sued  to  recover 
property  alleged  to  be  of  the  value  of  $400.  He  had  judg- 
ment for  a  return  of  the  property,  and  if  a  return  could  not 
be  had,  then  for  its  value,  assessed  at  $225.  The  defendant 
appealed.  The  Court  heard  the  case,  l^nd  reversed  the  judg- 
ment, and  remanded  the  cause,  with  an  order  to  the  Court 
below  to  modify  the  judgment  by  reducing  the  damages  to 
seventy-five  dollars. 

The  rule  settled  by  these  cases  is  that  the  amount  sued 
for,  exclusive  of  interests,  is  the  test  of  jurisdiction  in  this 
Court,  as  in  the  former  District  Court  (and  the  same  may  be 
said  now  of  the  jurisdiction  of  the  Superior  Court),  in  all 
cases  where  actions  are  brought  to  recover  money. 

It  is  true  that  this  was  said  in  a  case  (Solomon  vs.  Reese) 
where  the  plaintiff  appealed,  but  we  are  of  opinion  that  the 
same  rule  is  correct  where  the  defendant  appeals.  The  de- 
mand referred  to  in  the  Constitution  and  tne  statute  is  the 
amount  sued  for  in  the  action,  exclusive  of  interest.  The 
defendant  makes  no  demand,  unless,  probably,  when  he  sets 
up  a  counter-claim.  The  plaintiff  makes  the  demand,  and 
the  defendant  only  seeks  to  be  relieved  from  the  plaintiff!s 
demand.  In  the  case  before  us  the  dem&nd  is  $900, 
expressed  in  the  ad  damnum  clause. 

Our  judgment  is  that  this  Coart  has  appellate  jurisdiction 
in  this  case.  The  cases  cited  by  counsel  for  respondent  were 
made  under  constitutions  or  statutes  in  which  tne  provisions 
on  this  matter  were  manifestly  different  from  our  Constitution 
and  statute. 

Gordon  vs.  Boea,  2  Cal.  156;  Doyle  vs.  Seatvdl,  12  Id.  280; 
Votan  vs.  Beese^  20  Id.  90,  were  decided  under  the  Constitu- 
tion of  1849,  and  that  Constitution  provided  that  the  Su- 
preme Court  should  have  appellate  jurisdiction  in  all  cases 
where  *Hhe  matter  in  dispute'*  exceeded  two  hundred  dollars. 
These  cases,  so  far  as  they  are  in  conflict  with  the  decision 
here,  are  governed  by  the  words  ''  matter  in  dispute  "  and  the 
matter  in  aispute  where  the  defendant  appealed  was  held  to 
be  the  amount  of  the  judgment  recovered  against  him  in  the 
Court  below.  It  will  be  observed  that  the  Constitution  of 
1849  did  not  exclude  interest  in  fixing  the  appellate  jurisdic- 
tion of  the  Supreme  Court.  (Votan  vs.  Reese,  20  Cal.  89. 
See  also  Danphy  vs.  Gallon,  13  Id.  28;  Zabriskie  vs.  lorry, 
20  Id.  173;  Meeker  vs.  Harris,  23  Id.  286. 

Bolton  vs.  Harris,  27  Cal.  106,  thoagh  under  the  Constitu- 
tion as  amended  in  1862,  has  no  application.     Gillespie  vs. 
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Benson,  18  Gal.  409,  was  an  appeal  by  plaintiff^  and  it  was 
sustained.  The  action  was  brought  in  the  District  Court, 
and  the  plaintiff  sued  for  $460  for  goods  sold  and  delivered. 
Under  all  the  constitutions  such  appeal  would  be  entertained. 

The  language  is  also  different  in  the  statutes  as  to  the 
other  cases  cited  by  the  respondent's  counsel.  Mdaon  vs. 
Nelson,  2  Mumf.  (Va.,  542;  Upton  vs.  Chambers,  1  Mete. 
(Ky.)  565;  Walker  y^.  United  States,  4  Wall.  163.  In  those 
cs^es  the  words  were  "  matter  in  controversy  "  (1  Eev.  Code 
Va.,  198),  or  "value  in  controversy"  (Stats,  of  1857-58  of 
Ky.,  p.  58),  or  "matter  in  dispute."  This  last  was  the  lan- 
guage used  in  the  Act  of  Congress  under  which  the  appeal 
was  prosecuted. 

The  rule  laid  down  in  Solomon  vs.  Reese  meets  our  ap- 
proval. It  is  just  and  equitable,  as  it  accords  to  both 
plaintiff  and  defendant  an  equality  of  right  in  prosecuting 
appeals. 

No  property  is  in  controversy  here,  and  the  clause  in  rela- 
tion to  the  value  of  the  property  in  controversy  need  not  be 
considered. 

We  have  examined  the  errors  assigned,  and  find  the  ruling 
of  the  Court  in  regard  to  them  correct. 

There  was  evidence  on  all  the  issues  on  which  the  juiy 
was  to  pass.  There  was  some  conflicting  evidence,  but  we 
cannot  reverse  on  this  account. 

The  motion  to  dismiss  is  overruled.  Judgment  and  order 
affirmed. 

We  concur:  McKee,  J.,  Boss,  J.,  McKinstry,  J. 

DISSENTING  OPINION. 

Action  in  the  nature  of  trespass  to  recover  nine  hundred 
dollars  damages. 

There  was  a  jury  trial  in  the  case,  with  verdict  and  iudg- 
ment  in  favor  of  plaintiff  for  two  hundred  dollars,  and  the 
appeal  is  by  defendant.  Has  this  Court  jurisdiction?  The 
provision  of  the  Constitution  applicable  to  the  case  is,  thai 
the  appellate  jurisdiction  of  the  Supreme  Court  shall  extend 
to  all  cases  "in  which  the  demand,  exclusive  of  interest,  or 
the  value  of  the  property  in  controversy,  amounts  to  three 
hundred  dollars." 

It  is  said  that  the  decisions  of  the  Court  upon  this 
question  are  conflicting,  and  I  will  notice  them  briefly. 

The  first  case  to  which  I  will  refer  is  that  of  Dunphy^ 
Guindon,  13  Cal.  28.  That  was  an  action  commenced  in  a 
Justices'  Court  to  recover  the  sum  of  ninety-eight  dollars 
and  ninety-one  cents.     On  appeal  to  the  County  Court  the 
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Elaintiff  was  nonsuited,  and  from  the  jndgment  of  nonsuit 
e  appealed  to  this  Court.  It  was  held  that  the  Supreme 
Court  had  no  jurisdiction,  and  the  Court  say:  ''  By  matter 
of  dispute  is  meant  the  subject  of  litigation.  It  can  have 
no  other  rational  meaning.  It  is  the  matter  for  which  suit 
is  brought — the  matter  upon  which  issue  is  joined,  and  in 
relation  to  which  witnesses  are  examined,  Junes  are  called, 
and  the  verdict  rendered.  The  costs  are  merely  incidental 
to  the  suit." 

The  next  case  is  Votan  ys.  Eeese,  20  Cal.  89,  and  in  that 
case  the  Court  say:  ''To  enable  us.  therefore,  to  review 
the  ruling  of  the  Court  below  upon  the  subject  of  costs,  in 
an  action  of  this  character,  where  the  defendant  appeals,  the 
judgment,  independent  of  costs,  must  exceed  two  hundred 
dollars.  Where  the  plaintiff  is  appellant  in  such  action,  if 
the  verdict  be  for  the  defendant,  it  will  be  sufficient  if  the 
amount  claimed  by  the  complaint  exceeds  that  sum ;  or,  if 
the  verdict  is  for  the  plaintiff,  if  the  difference  between  its 
amount  and  that  claimed  exceeds  that  sum."  This  case 
refers  to  the  case  of  Gilliepie  vs.  Benson,  18  Cal.  409,  where ' 
it  was  held  that  "  the  amount  in  dispute,  within  the  meaning 
of  the  Constitution,  is  not  determined  where  the  plaintiff  is 
appellant,  by  the.  amount  of  the  offset  pleaded  by  the  de- 
fendants or  found  by  the  jury.  In  sucn  case  the  amount 
claimed  by  the  complaint,  the  action  being  for  a  debt  or 
damages  only,  is  to  be  considereid  in  determining  whether 
this  Court  has  appellate  jurisdiction  in  the  case." 

The  next  case  is  that  of  SkiUman  vs.  Zachman,  23  Cal. 
199,  in  which  the  following  language  is  found :  "  Where  the 
plaintiff  is  appellant,  and  the  judgment  is  for  the  defendant, 
the  jurisdiction  of  this  Court  is  determined  by  the  amount 
claimed  by  the  complaint,  for  that  is  the '  amount  in  dispute ' 
in  such  cases.  (Oillispie  vs.  Benson,  18  Cal.  410;  Votan  vs. 
Beese,  20  Id.  89.)  But  if  the  appeal  is  by  the  plaintiff  from 
a  judgment  in  his  favor,  then  the  '  amount  in  dispute  *  is  the 
difference  between  the  amount  of  the  judgment  and  the  sum 
claimed  by  the  complaint.  (Votan  vs.  Beese,  20  Cal.  89.) 
So,  upon  the  same  principle,  if  the  appeal  is  taken  by  the 
defendant  from  a  judgment  rendered  against  him  for  a  sum 
exceeding  two  hundred  dollars,  exclusive  of  costs  and  per- 
centage, this  Court  has  jurisdiction  of  the  case,  because  the 
amount  of  ihs  judgment  is  the  '  amjount  in  dispute  *  on  the 
appeal. " 

The  above  cited  cases  seem  to  hold  that  when  the  appeal 
is  taken  by  the  defendant  the  jurisdiction  of  the  appellate 
Court  does  not  depend  upon  the  amount  claimed,  but  is  de- 


666  The  Paoifio  Coast  Law  Joubnal. 

termined  bj  the  amount  of  the  recovery  or  jvdgmerd.  Then 
follows  the  case  of  Maxfidd  vs.  Johnson^  30  Gal.  545,  where 
it  is  said  that,  '^  The  ad  damnum  clause  in  the  complaint  is 
the  test  of  jurisdiction,  and  the  costs  of  the  action  constitute 
no  part  of  the  amount  in  controversy.''  In  that  case  the 
amount  sued  for  was  only  two  hundred  and  ninety-eight 
dollars,  and  it  is  very  clear  that  neither  party  had  the  light 
of  appeal  to  the  Supreme  Court.  Following  the  case  last 
eferred  to  is  that  of  Solomon  vs.  Beese^  34  Csd.  28,  and  that 
case  holds  that,  ''The  amount  sued  for,  exclusive  of  interest, 
is  the  test  of  the  jurisdiction  of  this  Court,  as  well  as  of  that 
of  the  District  Court.  We  dissent  entirely  from  the  dictum 
of  the  Court  in  the  case  of  Votan  vs.  Beese,  20  Cal.  90,  to  the 
effect  that  where  the  plaintiff  recovers  in  the  District  Court 
less  than  he  sues  for,  the  test  of  the  lurisdiction  of  this 
Court,  in  the  event  the  plaintiff  appeals,  is  the  difference 
between  the  judgment  of  the  District  Court  and  the  demand 
made  in  the  complaint,  exclusive  of  interest.  All  civil  cases 
which  the  District  Courts  have  jurisdiction  to  try,  this 
Court  has  jurisdiction  to  review,  no  matter  what  the  judg- 
ment of  the  District  Court  may  have  been.  *  *  *  in 
other  words,  the  ad  damnum  clause  in  the  complaint  is  the 
test  of  the  jurisdiction  in  this  Court,  as  well  as  m  the  Court 
below.     {Maxfidd  vs.  Johnson^  30  Cal.  646.)" 

If  this  case  were  accepted  as  law,  in  the  broad  sense  in 
which  it  speaks  of  the  appellate  jurisdiction  of  this  Court, 
there  would  be  an  end  of  the  controversy.  But  the  case  is 
not  authority  upon  the  point  which  I  am  now  considering, 
because  the  appeal  was  taken  by  the  plaintiffs  and  the 
question  whether  the  defendant  can  appeal,  when  the  judg- 
ment is  against  him  for  a  less  amormt  than  three  hundred 
dollars,  was  not  before  the  Court,  and  what  appears  there, 
which  is  at  all  applicable  to  an  appeal  by  a  defendant  in  snch 
a  case,  is  mere  dbiier  dictum. 

There  may  be,  and  I  believe  there  are,  other  cases  in  which 
the  question  of  the  appellate  jurisdiction  of  this  Court  has 
been  passed  upon,  either  directly  or  indirectly;  but  the 
cases  as  a  whole  are  so  unsatisfactory,  and  apparently  so 
much  in  conflict,  that  I  feel  at  liberty  to  treat  the  question 
as  if  it  were  a  new  one  in  this  Court,  and  to  determine  it  ac- 
cording to  what  I  believe  to  be  a  true  construction  of  the 
Constitution  and  a  correct  exposition  of  the  law. 

It  may  aid  in  the  determination  of  this  question  to  examine 
a  few  of  the  cases  decided  by  the  Supreme  Court  of  the 
United  States,  and  involving  the  appellate  jurisdiction  of 
that  tribunal. 
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By  the  Judiciary  Act  of  September  24,  1879,  it  was  pro- 
Tided  that  ''all  final  judgments  of  any  Circuit  Court,  or  of 
any  District  Court  acting  as  a  Circuit  Court,  in  civil  actions 
brought  there  by  original  process,  or  removed  there  from 
the  Courts  of  the  several  States,  and  all  final  judgments  of 
any  Circuit  Court  in  civil  actions  removed  there  from  any 
District  Court  by  appeal  or  writ  of  error,  wherein  the  matter 
in  dispute,  exclusive  of  costs,  exceeds  the  sum  or  value  of 
two  thousand  dollars,  may  be  re-examined  and  reversed  or 
affirmed  in  the  Supreme  Court  upon  a  writ  of  error."  And 
by  the  Act  of  third  of  March,  lo63,  it  is  further  provided 
that  ''an  appeal  shall  be  allowed  to  the  Supreme  Court  from 
all  final  decrees  of  any  Circuit  Court,  or  of  any  District 
Court  acting  as  a  Circuit  Court,  in  all  cases  of  equity  and 
of  admiralty  and  maritime  jurisdiction,  when  the  matter  in 
dispute,  exclusive  of  costs,  exceeds  the  sum  or  value  of  two 
thousand  dollars,  and  the  Supreme  Court  is  required  to  re- 
ceive, hear,  and  determine  such  appeal." 

It  will  be  observed  that  whether  the  case  is  removed  to 
the  Supreme  Court  by  writ  of  error  or  by  appeal,  the 
"  matter  in  dispute,"  exclusive  of  costs,  must  exceed  the  sum 
or  value  of  two  thousand  dollars.  I  will  not  attempt  a 
citation  of  all  the  cases  reported  upon  this  question,  but  will 
content  myself  with  a  reference  to  two  or  three  of  them. 

In  Gordon  vs.  Ogden,  3  Peters,  33,  Chief  Justice  Marshall, 
speaking  for  the  entire  Court,  says:  "  This  Court  has  juris- 
diction over  final  judgments  and  decrees  of  the  Circuit  Court 
when  the  matter  in  dispute  exceeds  the  sum  of  two  thousand 
dollars.  The  jurisdiction  of  the  Court  has  been  supposed 
to  depend  on  the  sum  or  value  of  the  matter  in  dispute  in 
this  Court,  not  on  that  which  was  in  dispute  in  the  Circuit 
Court.  If  the  writ  of  error  be  brought  by  the  plaintiff  below, 
then  the  sum  which  his  declaration  shows  to  de  due  may 
still  be  recovered,  should  the  judgment  for  a  smaller  sum  be 
reversed;  .and  consequently  the  whole  sum  claimed  is  still  in 
dispute.  But  if  the  writ  of  error  be  brought  by  the  defend- 
ant in  the  original  action,  the  judgment  of  this  Court  can 
only  affirm  thaf  of  the  Circuit  Court,  and  consequently  the 
matter  in  dispute  cannot  exceed  the  amount  of  that  judg- 
ment. Nothing  but  that  judgment  is  in  dispute  between  the 
Sarties."  To  the  same  effect  is  the  case  of  Knapp  vs.  Banks ^ 
How.  73,  where  Mr.  Justice  Story,  delivering  the  opinion 
of  the  Court,  says:  *'The  amount  in  controversy  is  to  be 
decided  by  the  sum  in  controversy  at  the  time  of  the  judg- 
ment, and  not  by  any  subsequent  additions  thereto,  such  as 
interest.    The    distinction    constantly  maintained  is  this: 
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Where  the  plaintiff  sues  for  an  amount  exceeding  $2,000, 
and  the  ad  damnum  exceeds  $2,000,  if  bj  reason  of  any 
erroneous  ruling  of  the  Court  below,  the  plaintiff  recoveis 
nothing,  or  less  than  $2,000  there,  the  sum  claimed  by  the 
plaintiff  is  the  sum  in  controversy  for  which  a  writ  of  error 
will  lie.  But  if  a  verdict  is  given  against  the  defendant  for 
a  less  sum  than  $2,000,  and  judgment  passes  against  him 
accordingly,  then  it  is  obvious  that  there  is,  on  tne  part  of 
the  defendant,  nothing  in  controversy  beyond  the  sum  for 
whtch  the  judgment  is  given,  and  consequently  he  is  not  en- 
titled to  any  writ  of  error.  We  cannot  look  beyond  the  time 
of  the  judgment  in  order  to  ascertain  whether  a  writ  of  error 
lies  or  not." 

The  case  of  Mernll  vs.  Petty,  16  Wall.  338,  is  the  last 
decision  of  the  Supreme  Court  of  the  United  States  on  this 
point,  to  which  I  will  refer,  and  in  that  case  Mr.  Justice 
Clifford,  delivering  the  opinion  of  the  Court,  savs:  ''Since 
the  appeal  was  entered  m  this  Court  the  libeliants,  as  ap- 
pellees, have  filed  a  motion  to  dismiss  the  appeal,  because 
the  matter  in  dispute  does  not  exceed  the  sum  or  value  of 
$2,000,  exclusive  of  costs,  as  required  by  the  22d  section  of 
the  Judiciarjr  Act. 

"Much  discussion  of  that  question  is  certainly  unneces- 
sarjr,  as  the  rule  in  this  Court  has  been  settled  for  the  period 
of  sixty  years,  that  where  the  writ  of  error  is  brought  by  the 
defendant  in  the  original  action,  the  matter  in  dispute  is  the 
amount  of  the  judgment  rendered  in  the  Circuit  Court,  as 
this  Court  can  only  affirm  the  judgment  rendered  in  thsi 
Court." 

In  the  Act  of  Congress  the  language  conferring  appellate 
jurisdiction  is,  "when  the  matter  in  dispute,  exclusive  of 
costs  exceeds  two  thousand  dollars,"  and  in  the  Constitution 
of  this  State  of  1863  the  words  used  are,  "in  which  the  de- 
mand, exclusive  of  interest,  or  the  value  of  the  property  in 
controversy  amounts  to  three  hundred  dollars,"  and  in  the 
Constitution  now  in  force  the  same  language  is  employed. 
By  the  Constitution  of  1849  it  was  provided  wdX  the 
"Supreme  Court  shall  have  appellate  jurisdiction  in  all 
cases  when  the  matter  in  dispute  exceeds  two  hundred 
dollars."  It  will  be  observed  that  the  langua^  found  in 
the  first  Constitution  of  this  State  was,  "  matter  in  dispute,** 
and  is  the  same  language  that  is  used  in  the  Act  of  Congress 
conferring  appellate  jurisdiction  upon  the  Supreme  Court  of 
the  United  States,  but  in  the  subsequent  Constitution  it  has 
been  changed  so  as  to  read,  when  the  "demand,  exclusiTO 
of    interest,  or  the  value  of  the  property  in  controven^ 
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amounts  to  three  hundred  dollars."  Bat  these  are  converti- 
ble terms  and  they  mean  the  same  thing.  In  the  case  of 
KMxm  vs.  BankSj  referred  to  above,  Mr.  Justice  Story 
gpea!KS  of  ''the  amount  in  controversy,"  and  treats  that 
langpiage  as  synonymous  with  the  ''master  in  dispute,'*  and 
there  is  no  good  reason  for  doubting  that  the  framers  of  the 
old  as  well  as  of  the  new  Constitution,  intended  no  change  in 
the  meaning  by  the  slight  change  made  in  the  phraseology. 
The  '*  matter  in  dispute,"  and  "  the  demand  in  controversy," 
are  convertible  terms,  and  bear  the  same  signification.  We 
are  to  look  at  the  object-  of  the  framers  of  the  Constitution 
in  fixing  a  limitation  to  the  appellate  jurisdiction  of  this 
Court,  which  was  under  the  provisions  of  the  Constitution 
of  1849,  that  no  case  should  be  appealed  to  this  Court  in 
which  the  matter  to  be  affected  by  the  judgment  of  this 
Court  did  not  exceed  the  sum  of  two  hundred  dollars,  and 
ttiat  no  case  shall  be  brought  here  under  the  present  Consti- 
tution when  the  judgment  of  this  Court  shall  not  operate 
upon  a.  claim,  demand,  or  matter  in  controversy,  amounting 
in  value  to  three  hundred  dollars.  The  ad  damnum  clause 
in  the  complaint  is  the  test,  when  the  plaintiff  is  the  appellant, 
because,  although  his  recoveir  in  the  Court  below  may  be 
for  a  less  sum  than  three  hundred  dollars,  he  has  a  right  to 
urge  in  this  Court  that  his  recovery  should  have  been  for 
more  than  three  hundred  dollars,  and  that  it  was  reduced 
below  that  sum  by  an  error  committed  in  the  Court  below. 
But  when  the  defendant  is  appellant,  and  judgment  against 
him  is  for  the  sum  of  two  hundred  dollars,  he  cannot  assert  in 
this  Court  that  the  plaintiff's  demand  against  him  amounts 
to  three  hundred  dollars.  If  the  plaintiff  brings  his  action 
to  recover  three  horses  of  the  value  of  one  hundred  dollars 
each,  obtains  a  judgment  for  only  one,  and  the  defendant 
appeals,  the  cuntroversv  is  about  one  horse  only,  and  the 
other  two  are  eliminatea  from  the  controversy.  The  mere 
statement  of  the  proposition  is  sufficient;  it  needs  no  argu- 
ment to  support  it.  If  the  rule  were  otherwise,  the  defendant 
might  bring  up  for  review  a  judgment  against  him  for  one 
dollar,  and  thus  the  very  end  and  purpose  of  the  Constitu- 
tion in  limiting  the  jurisdiction  of  this  Court  to  demands 
amounting  to  toree  hundred  dollars,  or  to  cases  where  the 

Sroperty  in  controversy  is  of  that  value,  would  be  utterly 
efeated. 

I  therefore  think  that  upon  principle  and  authority,  the 
appeal  in  this  case  should  be  dismissed.  The  decisions  of 
the  highest  judicial  tribunal  in  the  country  sustain  the  view 
I  take  of  the  question  of  jurisdiction,  and  in  consideration 
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of  the  large  number  of  appeals  to  this  Court,  many  of  whioh 
are  frivolous  and  begotten  in  a  spirit  of  litigiousness,  I  do 
not  re^t  that  a  fair  and  full  consideration  of  the  question 
of  jurisdiction  leads  me  to  this  conclusion.  I  therefore 
think  the  appeal  shquld  be  dismissed.        Mobbisom,  C.  J. 


Depabtment  No.  2. 


[Filed  June  29,  1882.] 
No.  8286. 

W.  W.  WHITNEY,  Appellant, 

vs. 
DENNIS    McCOT,    ANNIE   S.    McCOT   AND    LOUIS 

ANOKER,  Respondents. 

HoBToioB — FoBscLosuBB — Attachmbmt.  Aotion  to  foreclose  a  mortgage.— 
March  17,  1879,  defendant  Annie  and  one  Scharf,  heira-at-law,  vers 
tenants  in  common  of  premises  (inolnding  those  mortgaged),  each 
owning  an  undivided  one-half  interest,  subject  to  administration.  Ob 
said  last  day  defendant  Ancker  caused  an  attachment  to  be  levied 
upon  the  interest  of  Annie,  and  under  execution  the  property  mort- 
gaged was  purchased  by  him.  About  that  time  the  estate  was  readj 
for  final  distribution,  the  heirs  agreed  to  a  partition,  Annie  to 
receive  as  her  portion  in  severalty  the  tract  described  in  the  mortgage 
sued  on,  and  to  pay  to  Scharf  $185,  in  consideration  of  said  portion, 
so  to  be  received  by  her  in  severalty,  then  being  worth  $370  more 
than  the  portion  to  be  received  by  Scharf;  the  estate  was  so  distrib- 
uted by  the  Court,  the  part  set  apart  to  Annie  being  that  last  d^ 
scribed.  The  portion  so  set  apart  to  Annie  exceeded  the  value  of  her 
undivided  half  interest  in  the  whole  tract  to  the  extent  of  $185,  to 
secure  which  sum  the  note  and  mortgage  in  suit  at  the  sale  was  given. 
May  27,  1879.  Defendant  Ancker  had  notice  of  the  mortgage  when 
he  purchased.  Plaintiff  is  assignee  of  Schari.  Beld,  plaintiff  wae 
entitled  to  have  foreclosure  upon  whatever  interest  Annie  held  in  the 
premises  in  excess  of  the  undivided  one-half  held  by  her  at  the  time 
of  the  levy  of  the  attachment. 

Appeal  from  Superior  Court,  San  Bernardino  County. 

WiJlis  &  Ooodcell,  Jr.,  for  appellant. 
Boyer,  Waters  dk  GHbaon,  for  respondents. 

By  the  Court  : 

'  The  plaintiff  was  entitled  to  have  foreclosure  of  his  mort- 
gage upon  whatever  interest  the  defendant  Annie  S.  McCoy 
held  in  the  premises  in  excess  of  the  undivided  one-hau 
held  bv  her  at  the  time  of  the  levy  of 'the  attachment  of  the 
defenaant  Ancker.  The  finding  of  the  Court  below  is  clear 
that  there  was  such  excess  to  the  extent  of  1185. 
Judgment  reversed. 
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Ik  Bans. 


[Tiled  June  30,  1882.] 

No.  8036. 

TAYLOR  ET  AL.,  Respondents,  vs.  McCLAIN*  Appellant. 

MoBTOAOS — BsDBMpnoN-  AoTioN — Statutbov  LIMITATIONS— Dbbd.  An  in- 
Btrament,  in  form  a  deed  absolnte,  was  executed  as  a  mortgage.  The 
indebtedness,  for  the  security  of  which  the  instrument  was  given,' arose 
and  became  due  more  than  four  years  before  the  commencement  of  this 
action  to  redeem.  Defendant  pleaded  the  statute  of  limitations. 
EM,  when  the  indebtedness  became  due,  plaintiffs  and  defendant 
enjoyed  reciprocal  rights — plaintiffs  the  right  to  redeem  the  property 
giren  as  security,  and  defendant  the  right  to  demand  the  debt.  More 
than  four  years  having  elapsed  from  the  maturity  of  the  debt,  d^ 
fendant's  cause  ot  action  became  subject  to  a  plea  of  the  statute  of 
limitations,  as  did  also  the  plaintiffs'  right  to  redeem. 

Appeal  from  Superior  Court,  Los  Angeles  County. 

Bickndl  dk  White,  Smith  &  Brotan,  and  Button^  for  ap- 
pellant. 

Branson  dk  Wdls,  and  Barclay  dk  WUson,  for  respondents. 

Ross,  J.,  delivered  the  opinion  of  the  Court: 

We  are  of  opinion  that  the  judgment  of  the  Court  below 
is  erroneous.  The  record  shows  that  the  instrument  in 
question,  though  in  form  a  deed  absolute,  was,  nevertheless, 
executed  to  the  defendant  McClain  as  security  for  certain 
indebtedness  of  the  plaintifib  assumed  by  him.  It  was 
therefore  in  legal  effect  a  mor^ga^e.  The  defendant  paid 
the  amount,  and  thereupon  plaintiffs  became  indebted  to 
him  in  the  amount  so  paid.  This  indebtednesss,  for  the 
security  of  which  the  instrument  in  question  was  given, 
arose  and  became  due  more  than  four  years  before  the  com- 
mencement of  the  action.  When  it  became  due,  plaintiffs 
and  defendant  enjoyed  reciprocal  rights — ^plaintiffs  the  right 
to  redeem  the  property  given  as  security,  and  the  defendant 
the  right  to  demand  the  debt.  (Gfratton  vs.  Wiggins^  23  Cal. 
16;  Cunningham  vs.  Hawkins,  24  Cal.  403,  and  other  cases 
in  this  Court.) 

More  than  four  years  having  elapsed  from  the  maturity  of 
the  debt,  defendant's  cause  of  action  therefore  became  sub- 
ject to  a  plea  of  the  statute  of  limitations,  as  did  also  the 
plaintiffs'  right  to  redeem. 

Viewed  in  the  most  favorable  light  for  the  plaintiffis,  the 
action  is  one  to  redeem,  to  which  the  defendEint  pleaded, 
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among  other  defenses,  the  statute  of  limitations.  This 
defense  must  be  sustained,  regardless  of  other  points  made. 

Jud^ent  and  order  reversed  and  cause  remanded  for  a 
new  trial. 

We  concur:    MoEinstry,  J.,  MoKee,  J.,  Sharpstein,  J. 


Dbpabtment  No.  2. 


[FUed  June  30,  1882.] 

No.  7126. 
AH  JACK,  Appellant, 

TS 

THE  TIDE  LAND  EECLAMATION  COMPANY, 

Bespondent. 

Afpbaii— ^BBOB.    No  points  of  appellaot  on  file,  and  no  diror  appdtrin^ 
the  judgment  and  order  will  be  affirmed. 

Appeal  from  Fifteenth  District  Courts  San  Francisco. 

Lyman  L  Mowry,  for  appellant. 
O.  W.  Oordouy  for  respondent. 

By  the  Ooubt  : 

Appeal  by  plaintiff  from  the  judgment  and  order  denying 
his  motion  for  a  new  trial.  The  cause  was  submitted  on  the 
points  and  authorities  of  respondent,  none  having  been  filed 
by  appellant. 

The  motion  for  a  new  trial  was  made  on  the  grounds  of 
accident,  surprise,  and  newly  discovered  evidence,  whicli 
the  plaintiff  could  not  with  reasonable  diligence  have  dis- 
covered and  produced  at  the  trial.  The  moj;ion  was  heard 
on  affidavits.  We  Have  examined  them  and  find  nothing 
therein  showing  any  error  of  the  Court  in  denying  plaintiff's 
motion  for  a  new  trial. 

The  judgment  and  order  are  affirmed. 


Department  of  the  Interior. 

In  be  Chables  A.  Bichabds.  Bute  of  Practice  No,  76,  A  re- 
view of  a  decision,  like  a  new  trial,  in  the  absence  of  new  evi- 
dence  will  not  be  granted  on  the  ground  that  the  decision  was 
against  the  weight  of  evidence,  if  there  was  contradictoiy  evi- 
dence on  both  sides. 


Mfk  ^imi  "Hm  l0Utnal 


Vol.  IX.  July  16,  1882.  No.  21. 

Sergeant  Ballantine  on  Gross-Examination. 

It  will  not  be  out  of  place  here  to  make  some  remarks  upon 
cross-examination.  The' records  of  Courts  of  justice  from  all 
tune  show  that  truth  cannot  in  a  great  number  of  cases  tried 
be  reasonably  expected.  Even  when  witnesses  are  honest,  and 
have  no  intention  to  deceive,  there  is  a  natural  tendency  to  ex- 
aggerate tibe  facts  favorable  to  the  cause  for  which  they  are  ap* 
pearingy  and  to  ignore  the  opposite  circumstances;  and  the  only 
means  £nown  to  English  law  by  which  testimony  can  be  sifted  is 
cross-examination.  By  this  agent,  if  skillfully  used,  falsehood 
ought  to  be  exposed,  and  exaggerated  statements  reduced  to 
iheir  true  dimensions.  An  unsidllful  use  of  it,  on  the  contrary, 
has  a  tendency  to  uphold  rather  than  destroy.  If  the  principles 
upon  which  cross-examination  ought  to  be  founded  are  not 
understood  and  acted  upon,  it  is  worse  than  useless,  and  it  be- 
comes an  instrument  against  its  employer.  The  reckless  asking 
of  a  number  of  questions  on  the  chance  of  getting  at  something 
is  too  often  a  plan  adopted  by  unskillful  advocates,  and  noise 
is  mistaken  for  energy.     Mr.  Baron  Alderson  once  remarked  to 

a  counsel  of  this  type,  "  Mr. ,  you  seem  to  think  that  the 

art  of  cross-examination  is  to  examine  crossly." 

In  order  to  attain  success  in  this  branch  of  advocacy,  it  is 
necessary  for  counsel  to  form  in  his  own  mind  an  opinion  upon 
the  facts  of  the  case,  and  the  character  and  probable  motives  of  a 
witness,  before  asking  a  question.  This,  doubtless,  requires  ex- 
perience; and  the  success  of  his  cross-examination  must  depend 
upon  the  accuracy  of  the  judgment  he  forms. 

Gh^eat  discernment  is  needful  to  distinguish  material  from  un- 
important discrepancies,  and  never  to  dwell  long  upon  immaterial 
matters;  but  if  a  witness  intends  to  commit  perjury,  it  is  rarely 
useful  to  press  him  upon  the  salient  points  of  the  case,  with 
whidi  he  probably  has  made  himself  thoroughly  acquainted, 
but  to  seek  for  circumstances  for  which  he  would  not  be  likely 
to  prepare  himself. 

And  it  ought,  above  all  things,  to  be  remembered  by  the 
advocate,  that  when  he  has  succeeded  in  making  a  point,  he 
should  leave  it  alone  until  his  turn  comes  to  address  the  jury 
upon  it.  If  a  dishonest  witness  has  inadvertently  made  an  ad- 
mission injurious  to  himself,  and,  by  the  counsel's  dwelling 
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upon  it,  becomes  aware  of  the  effect,  he  will  endeavor  to  diuffle 
out  of  it,  and  perhaps  succeed  in  doing  so. 

The  object  of  cross-examination  is  not  to  produce  starUiog 
effects,  but  to  elicit  facts  which  will  support  the  theoiy  intended 
to  be  put  forward.  Sir  William  FoUett  asked  tibie  fewest  ques- 
tions of  any  counsel  I  ever  knew;  and  I  have  heard  many  cross- 
examinations  from  others  listened  to  with  rapture  from  an  ad- 
miring client,  each  question  of  which  has  been  destruction  to 
his  case. 

What  is  called  a  severe  cross-examination,  when  applied  to  a 
truthful  witness,  only  makes  the  truth  stand  out  more  clearly; 
and  unless  counsel  is  able  to  arrive  in  his  own  mind  at  a  satis- 
factory opinion,  it  is  far  better  to  ask  nothing  than  to  flounder 
on  with  uie  chance  of  getting  out  something  by  a  crowd  of  ques- 
tions.   A  truthful  witness  generally  adheres  to  the  dry  state- 
ment o^f  acts,  and  avoids  diverting  attention  by  introducing  irrele- 
vant matter;  and  I  think  a  remark  I  made  to  a  jury  upon  one 
occasion  is  a  sound  one.    It  was  upon  a  trial  before  Chief  Justice 
Erie.     I  had  put  a  question  to  a  witness  as  to  what  he  was  doing 
at  a  particular  time,  this  being  a  matter  important  to  the  inquiry. 
''  I  was  talking  to  a  lady,"  was  his  answer;  adding,  "  I  will  tell 
you  who  she  was,  if  you  like.    You  know  her  very  welL"    I  made 
no  observation  at  the  time,  but  when  addressing  the  jury  said  that 
my  experience  led  me  to  the  conclusion  that  honest  witnesses 
endeavored  to  keep  themselves  to  the  facts  they  came  to  prove, 
but  that  lying  ones  endeavored  to  distract  the  attention  by  intro- 
ducing something  irrelevant;  and  I  think  this  remark  is  worth 
consideration,  and  points  out  one  of  the  tests  of  truth  or  false- 
hood in  the  person  under  examination. 

Some  Judges  upon  the  bench  never  shone  in  this  branch  of 
advocacy,  and  scarcely  appreciate  the  value  of  it,  and  a  refine- 
ment that  now  attends  tnals,  and  contrasts  in  many  respects 
favorably  with  the  coarseness  of  a  former  period,  occasioniJlT 
interferes  with  the  force  and  persistence  required  in  dealing  wiUi 
some  persons  in  the  box. 

In  the  equiirr  Courts,  the  notion  of  cross-examination  is  ludi- 
crous; it  has,  however,  the  merit  of  being  thoroughly  inoffensive. 

I  have  heard  two  or  three  specimens  of  it.  In  these  cases  the 
witnesses  had  filed  affidavits  which  the  adverse  counsel  examined 
from,  and  made  them  repeat  orally  what  they  had  already  sworn 
to,  as  if  the  object  of  the  process  was  to  obtain  from  the  mouth 
of  the  witness  in  Court  what  had  already  been  put  upon  paper 
in  the  solicitor's  office. 

An  experienced  equity  Judge  once  said  to  me  in  relation  to  a 
question  I  had  asked,  "Beally,  this  is  a  long  way  from  the 

Joint. "     ''  I  am  aware  of  that,  my  lord,"  was  my  answer.    '*  If 
were  to  begin  any  nearer,  the  witness  would  discover  my 
object. " 
it  is  impossible  to  overestimate  the  acuteness  and  argumenta- 
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tive  powers  of  the  Judges  and  practitioners  in  the  equity  Courts^ 
but  I  am  confident  that  they  would  find  great  assistance  if  the 
examination  of  witnesses  were  less  of  a  sham. 

Embarrassment  exhibited  under  a  searching  cross-examination 
18  not  to  be  relied  on  as  a  proof  of  falsehood;  the  novelty  of  the 
position  or  constitutional  nervousness  may  frequently  occasion  it. 
•  I  remember  a  remarkable  instance  of  this  in  a  drial  in  which 
I  was  engaged  to  defend  a  prisoner.  It  was  a  curious  case. 
Messrs.  Goutts,  the  bankers,  were  in  the  habit  at  certain  periods 
of  remitting  specie  to  a  bank  at  Oxford  by  a  coach  that  went  to 
that  city.  The  money  was  contained  in  a  box,  and  placed  under 
the  charge  of  the  coachman.  Upon  a  particular  day,  when  the 
supposed  box  arrived  at  its  destination,  it  was  found  to  contain 
rubbish,  the  real  one  having  been  subtracted.  It  was  proved 
that  my  client,  who  was  a  passenger,  had  got  down  before  the  end 
of  the  journey,  with  no  apparent  excuse,  and  did  not  take  his 
seat  again.  Beyond  this,  however,  there  was  little  to  sustain 
the  charge  against  him.  The  coachman  naturally  was  a  princi- 
pal witness,  but  became  so  embarrassed,  and  answered  questions 
in  so  shuffling  a  manner,  although  with  perfect  truth,  that  both 
judge  and  jury  believed  he  was  an  accomplice  in  the  robbery, 
and  in  this  opinion  I  confess  I  shared. 

My  client  was  acquitted,  but  shortiy  afterward  was  tried  and 
convicted  of  another  offense.  I  took  the  opportunity  (I  think 
through  the  medium  of  the  chaplain)  to  ask  how  the  Oxford 
robbery  had  been  effected,  and  learned  that  the  coachman  had, 
against  orders,  gone  into  a  public  house  to  get  a  glass  of  ale, 
and  it  was  during  his  absence  that  the  prisoner  contrived  to 
convey  the  dummy  to  an  accomplice  in  front,  receiving  from 
him  the  genuine  box,  with  which  he  decamped. 

I  have  myself  succeeded,  by  cross-examination  in  cases  where 
claims  were  made  for  injuries  received  in  railway  accidents,  in 
showing  that  the  claimant  had  not  even  been  present  at  the  time 
of  the  occurrence;  and  I  may  mention  that,  in  a  case  tried  this 
▼eiy  year  before  the  Lord  Cluef  Justice,  I  assisted  in  exposing  a 
very  gross  fraud  of  this  nature  attempted  by  a  medical  man. 
No  witnesses  were  called  by  the  company  which  I  represented, 
and  upon  my  cross-examination,  supplemented  by  some  very 
important  questions  by  the  Judge,  the  jury,  upon  the  plaintiff's 
evidence  alone,  f oimd  a  verdict  for  the  defendants,  and  I  believe 
the  plaintiff  had  not  been  near  the  place  when  the  accident 
occurred. 

Cross-examination  has  recentiy  become  more  important  than 
ever  in  sifting  the  evidence  of  professional  witnesses  in  cases 
where  injuries  have  been  sustained  from  the  above  class  of  ac- 
cidents, and  in  which  the  most  eminent  professional  men 
occasionally  fall  into  grave  errors,  and  I  feel  obliged  to  add  that 
some  in  the  lower  walks  of  the  profession  make  the  manufacture 
of  these  cases  a  not  unprofitable  trade.    One  of  these  worthies 
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admitted  in  a  recent  trial  that  he  might  ha^e  been  engaged  in  a 
hundred  of  them. 

A  remark  was  recently  made  bj  the  Lord  Chief  Juatioe  whidli 
accords  most  thoroughly  with  my  experience,  that  peijuiy  is 
greatly  on  the  increase,  and  although,  when  detected,  seTere 
punishments  may  help  to  check  it,  it  must  be  remembered  that 
cross-examination  is  tne  only  means  by  which  it  can  be  exposed. 


Supreme  Court  of  California. 


In  Ba2^. 


[Filed  June  29,  1882.} 

No.  10,713. 

PEOPLE,  Eespondent,  vs.  CADD,  Appellant. 

LiiBTBUOTioN — OanczNAii  Law.  In  this  case  held,  the  charge  of  the  Oonrt  em- 
bodied iD  Bubstanoe  such  portions  of  the  instmctions  asked  by  de- 
fendant and  refused  by  the  Oonrt  as  were  pertinent  and  proper. 

Id.  Objections  of  defendant  to  the  charge  amount  to  no  more  than  v-erbal 
oritioism.    The  Oonrt  stated  the  law  to  the  jury  dearly  and  coirecUy. 

,  Appeal  from  Superior  Court,  San  Bernardino  County. 

Paris  dk  OoodceU,  and  SaMerwhUe  dk  GurtiSy  for  appellant 
AttoTTvey-Oeneral  Hartj  for  respondent. 

By  the  Cou^T : 

In  the  charge  of  the  Court  below  is  embodied,  in  sub- 
stance, such  portions  of  the  instructions  asked  by  the 
defendant  and  refused  by  the  Court  as  were  pertinent  and 
proper. 

Tne  charge  is  as  follows : 

''  The  jury  are  the  judges  of  the  eflbot  or  value  of  evidence 
addressed  to  them.  Their  power,  however,  of  jud^g  of 
the  effect  of  evidence  is  not  arbitrary,  but  should  be  exer- 
cised with  legal  discretion  and  in  subordination  of  the  roles 
of  evidence. 

''You  are  not  bound  to  decide  in  conformity  with  the 
declarations  of  any  number  of  witnesses,  which  do  not  pro- 
duce conviction  in  your  minds  against  a  less  number,  or 
against  a  presumption  or  other  evidence  satisfying  your 
minds. 

"The  defendant  is  accused  of  making  an  assault  witii  in- 
tent to  rob  one  Harrison  Bemis.    The  accused  is  presumed 
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to  be  innooent  until  the  contrary  is  established.  In  every 
crime  or  public  offense  there  must  exist  a  union  or  joint 
crperation  of  act  and  intent  or  criminal  negligence.  As  to 
tnis  intent,  you  must  arrire  at  that  from  his  acts  and  con- 
duct, and  tiie  circumstances  in  the  case.  No  man  can  look 
into  the  mind  of  another  and  read  it  like  a  book.  But  there 
are  certain  presumptions  of  law  regarding  a  man's  intent  by 
which  you  should  be  governed.  Gmese  are  that  an  unlawful 
act  was  done  with  an  unlawful  intent.  Also,  that  a  person 
intends  the  ordinary  consequences  of  his  voluntary  act. 
These  presumptions  are  by  law  satisfactory,  if  uncontra- 
dicted, out  may  be  contradicted  by  other  evidence.  The 
effect  of  these  rules  is  that  when  the  doing  of  an  act  which, 
if  coupled  with  a  guilty  intent,  would  be  a  violation  of  the 
law,  is  proven,  the  burden  of  showing  that  the  act  was  done 
without  a  guilty  intent  is  usually  thrown  upon  the  accused. 

''  In  this  case,  if  it  be  proven  that  the  accused  made  an 
assault  upon  Bemis  at  the  same  time  demanding  his  money, 
the  presumption  is  that  he  intended  to  rob  Bemis  or  get  his 
money  by  means  of  force  or  fear — and  upon  this  presump- 
tion you  should  act,  unless  such  intent  is  contradicted  by 
other  evidence  or  circumstances  attending  the  case. 

''The  defendant  is  entitled  to  the  benefit  of  all  reasonable 
doubt  arising  from  the  evidence,  as  well  in  respect  to  any 
essential  fact  or  matter  necessary  to  constitute  guilt,  as  to 
whether  he  is  guilty  at  all. 

''It  is  your  duty,  as  reasonable  men,  to  carefulljr  weigh 
and  compare  all  the  evidence  and  circumstances  with  me 
view  of  not  convicting  the  accused  on  a  mere  probability  of 
guilt,  however  plausable,  unless  the  evidence,  observing 
also  the  presumptions  of  law,  entirely  satisfies  you  of  his 
guilt. 

"If,  however,  you  are  so  satisfied  of  his  guilty  your  plain 
duty  is  to  convict.  In  this  matter  you  should  be  guided  by 
reasonable  common  sense.  You  are  not  to  seek  for  doubts 
by  any  strained  construction  or  interpretation  of  evidence 
or  facts. 

"A  reasonable  doubt  is  not  a  mere  possible  doubt.  For 
eveiythinff  depending  on  human  testimony  is  liable  to  some 
conceivable  doubt. 

"  A  reasonable  doubt  is  that  state  of  the  case  which,  after 
the  entire  comparisons  and  consideration  of  all  the  evidence, 
leaves  the  minds  of  the  jurors  in  that  condition  that  they 
cannot  say  that  they  feel  an  abiding  conviction  to  a  moral 
certainty  of  the  truth  of  the  charge;  that  is,  to  a  certainty 
that  convinces  and  directs  the  understanding  and  satisfies 


678  The  Paoifio  Coast  Law  Joubnal. 

the  reason  and  judgment  of  those  who  are  bound  to  act  con- 
scientiously upon  it." 

To  this  charge  several  objections  are  taken;  but  we  Husk 
they  amount  to  no  more  than  verbal  criticism.  The  Court 
stated  the  law  to  the  jury  clearly  and  correctly. 

Judgment  and  order  affirmed. 


Depabtment  No.  1. 


[Filed  June  27.  1882.1 
No.  8228. 

PAGE,  Kespondent,  vs.  LATHAM,  Appellant. 

APPKAL— DlBKIBSAIi — BULlfiS     OF     SUPBBlfB    OOOBT — ^EZTEHBION     OF    TdH— 

Tbanbobipt — ^FiLiMo.  It  is  no  answer  to  a  motion  to  dismiss  anappetl 
for  a  f ailore  to  file  the  transcript  within  the  time  prescribed  by  the 
rede  of  the  Court,  that  the  transcript,  snbseqnent  to  the  notice  of 
motion,  was  filed  by  leave  of  the  Goort,  it  appearing  that  sach  lesfe 
was  granted  subject  to  respondent's  motion  to  dismiss,  and  after  the 
twenty  days  within  which  the  Court,  under  the  rule,  has  power  to 
grant  an  extension  of  time  to  file  a  transcript  had  expired. 

Id. — Id.  The  leave  given  to  file  the  transcript  was  not  the  equivalent  of  an 
extension  of  time  under  the  rules,  because  such  an  extension  was 
grantable  only  for  twenty  days  after  the  prescribed  time,  and  &« 
limitary  time  had  elapsed  long  before  the  transcript  was  filed. 

Id. — Id.  Bespondent's  right  to  a  dismissal  was  not  adjudicated  by  granting 
leave  to  file  the  transcript,  because  such  leave  was  given  subject  to 
respondent's  motion. 

Appeal  from  Superior  Court,  San  Francisco. 

B.  S.  Brooks,  for  appellant. 
Rhodes  da  Barstow,  for  respondent. 

By  the  Court  : 

In  the  case  in  hand,  time  for  filing  the  transcript  on 
appeal,  according  to  Bule  2  of  this  Court,  ended  in  Novem- 
ber, 1881.  In  December,  no  transcript  being  as  yet  on  file, 
respondent's  attorney  gave  notice  that  he  would  move,  on 
January  9,  1882,  to  dismiss  the  appeal  for  failure  to  file  the 
transcript  within  the  prescribed  time.  Hearing  of  the 
motion  was,  by  stipulation  of  appellant's  attomej,  continued 
until  January  16,  1882,  and  at  that  time,  on  motion  of  appel- 
lant, the  hearing  was  again  continued,  by  order  of  the  Court 
in  bank,  until  January  30,  1882.  On  that  day  the  attomey 
for  the  appellant  appeared  and  asked  leave  to  file  the  tran- 
script. Leave  being  given,  the  transcript  was  filed,  but  the 
motion  to  dismiss  the  appeal  remained  undisposed  of,  and 
the  same  was  transferred  to  this  Department. 
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We  ihiBk  the  respondent  is  entitled  to  a  dismissal  of  the 
appeal,  because  the  transcript  was  not  filed  within  the  time 
prescribed  by  Bnle  2,  nor  was  it  on  file  at  the  time  the  notice 
of  motion  to  dismiss  was  given,  as  provided  for  by  Bnle  3; 
and  there  had  been  no  extension  of  tne  time  for  filmg  it  ap- 
plied for  or  granted.  The  leave  given  to  file  the  transcript 
€m  the  30th  of  January  was  not  the  equivalent  of  an  extension 
of  time  under  the  rules,  because  such  an  extension  was  grant- 
able  only  for  twenty  days  after  the  prescribed  time;  and  the 
limitary  time  had  elapsed  long  before  the  transcript  was 
filed.  Nor  was  there  an  adjudication  of  the  respondent's 
right  to  a  dismissal  by  granting  leave  to  file  the  transcript, 
for  leave  was  ^ven  subject  to  respondent's  pending  motion 
to  dismiss.  The  appeal  must,  therefore,  be  dismissed. 
Ordered  accordingly. 


Depabtment  No.  1. 


[Filed  July  1,  1882.] 

No.  8240. 

THE  CITT  OF  SANTA  BAEBARA,  Appellant, 

vs. 
SHEBMAN  ET  AL.,  Bbspondehts. 

OKDJSASfm—Fim — Pabtt — Giyil  AonoN.  Complaint  stating  a  violation  of 
an  ordinance  and  demanding  that  defendants  be  adjudged  ^ilty 
thereof,  and  punished  by  fine  and  imprisonment.  Held,  the  action  is 
in  no  sense  a  dyil  action.  If  it  be  an  action,  it  is  criminal,  and 
should  have  been  prosecnted  in  the  name  of  the  people. 

Appeal  from  Superior  Court,  Santa  Barbara  Oounly. 

Thomas  McNuUa,  for  appellant. 
W.  C.  Stratum^  for  respondent. 

ByiheCotJBT: 

This  action  is  in  no  sense  a  civil  action.  The  complaint 
demands  that  defendants  be  adjudged  ^Ity  of  violating 
Ordinance  No.  62,  and  that  they  be  punished  by  fine  and 
imprisonment.  If  it  be  an  action,  it  is  criminal,  and  should 
have  been  prosecuted  in  the  name  of  the  people.  (Sec.  684, 
Penal  Code.)  It  is  not  necessary  to  notice  the  other  points 
presented. 

The  judgment  of  dismissal  is  affirmed. 
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Depabtment  No.  1. 


I  Filed  June  30,  1882.  | 

No.  8090. 

ESTATE  OP  MONTGOMEBT. 

BaxiI  of  Imtbstati'b  Pbopkrtt — ^Lacqeebs— Pbiobitt — Rbaz.  asd  PnKnuL 
Pbopbbtt.  There  is  no  priority  in  the  sale  of  propertr  of  an  inteitifte 
for  the  payment  of  debts,  as  between  real  and  personal. 

Id. — li>.  There  is  no  statute  requiring  the  sale  of  an  intestate's  estate  lo  be 
made  within  any  gi^en  time  after  the  order  therefor. 

Id. — Id.  Second  application  for  order  for  sale  of  real  estate  of  intestel^ 
filed  April  11,  1881.  The  first  order  was  made  March  12, 1878,  and 
stands  unreyoked.  Held,  the  petition  filed  on  the  second  applioatun, 
and  the  orders  made  thereon,  may  be  considered  as  a  oontiniiatioii  of 
the  first  applicatioil  and  of  the  proceedings  then  instituted.  Furiktrt 
there  were  no  laches  in  the  suit  under  the  first  order. 

Appeal  from  Snperior  Gonrty  Tehama  Ooimty. 

Boseborough  dk  Bedmond,  for  appeUants. 
Chipman  dk  Oarter,  for  respondent. 

Mtbiok,  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  an  order  for  the  sale  of  real  esiato 
of  the  intestate. 

The  deceased  died  June  2, 1876.  Letters  of  admimstn^ 
tion  were  issued  June  24,  1876,  to  J.  W.  B.  Montffomery. 
An  inventory  was  filed,  and  on  the  first  of  July,  lo76,  the 
first  publication  was  heul  of  a  notice  to  creditors  to  present 
their  claims  within  ten  months.  The  time  expired  may  It 
1877.  Claims  were  presented,  allowed  and  approyed, 
amounting,  exclusive  of  interest,  to  about  $149,000.  Maioh 
12,  1878,  the  administrator  filed  his  petition  for  an  order  for 
the  sale  of  all  the  property  of  the  estate,  and,  after  doe 
notice  and  hearing,  such  order  was  made.  Notices  for  the 
sale  of  the  property  at  private  sale  were  duly  published  and 
given,  as  authorized  by  the  order,  but  no  bicTwas  received, 
and  the  real  estate  remains  wholly  undisposed  of.  Thepe- 
tition  on  this  application  was  filed  April  11,  1881.  The 
heirs  of  the  intestate  filed  an  opposition  to  the  petition,  on 
the  ground  that  more  than  four  years  had  elapsed  after  the 
claims  (except  three)  were  allowed,  before  the  filing  of  the 
petition,  and  that  an  application  for  tiie  sale  of  real  estate 
was  barred  by  Section  343,  C.  C.  P.  The  Court  below 
found  that  there  had  been  no  laches  or  unreasonable  delay 
in  the  sale  of  the  lands  under  the  first  order  or  in  the  present 
application.    The  administrator,  in  his  petition,  slates  as 
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reasons,  among  others,  wby  the  property  was  not  sold  under 
the  first  order,  that  at  me  time  the  sale  was  ordered  a 
general  financial  depression  existed  thronghont  this  State,  and 
a  large  amount  of  land  was  thrown  upon  the  market;  also,  that 
some  portions  of  the  real  estate  were  inyolved  in  litigation, 
which  could  not  be  readily  disposed  of,  and  that  for  these 
reasons  it  was  impracticable  to  complete  the  sale  of  the  real 
estate  imder  said  order. 

On  this  appeal  the  appellants  present  two  points : 
•  First — ^The  appellants  insist  that  a  cause  oi  action  accrued 
to  the  administrator  and  to  each  creditor  whose  claim  had 
been  allowed  so  soon  as  it  was  ascertained  that  it  was 
necessary  to  sell  property  to  pay  the  debts;  and  more 
than  four  years  haying  been  permitted  by  them  to  interyene 
between  tne  time  it  was  known  by  all  of  tnem  to  be  necessary 
to  seU  the  property  to  pay  the  debts,  and  the  date  of  filing 
the  petition.  Section  34o,  Code  of  Oiyil  Procedure,  interposes 
a  bar  against  this  proceeding,  which  is  an  action  or  special 
proceeding  in  the  nature  of  an  action. 

Second — ^The  petition  does  not  show  that  the  indebtedness 
of  the  estate  exceeds  the  yalue  of  personal  properiy  which 
has  come  into  the  hands  of  the  administrator,  and  in-  this 
respect  does  not  state  facts  sufficient  to  show  that  a  sale  of 
real  estate  is  necessary. 

Bc^arding  the  second  point,  it  is  sufficient  to  say  that  the 
petition  states  the  yalue  of  the  personal  property  undisposed 
of  to  be  $8,421.77,  and  the  debts  to  exceed  $120,000.  Under 
the  Gode  there  is  no  priority  in  the  sale  of  property  for  the 
payment  of  debts,  as  oetween  real  and  personal.  . 

The  first  point  is  urged  most  strenuously,  and,  in  yiew  of 
some  suggestions  which  haye  been  made,  would  appear  to 
be  more  difficult  of  solution.  In  Iktaie  of  Bolcmd,  66  Cal. 
315,  this  Court,  in  speaking  of  a  petition  filed  for  the  sale^  of 
real  estate,  used  this  language:  ''The  petition  is  the  com- 
mencement of  a  distinct  proceeding  in  the  nature  of  an 
aetion;"  and  in  Estate  of  Orosby,  66  Cal.  683^  the  Court  re- 
marked, it  may  be  perhaps  a  special  proceeding  of  a  ciyil 
nature,  and,  as  such,  subject  to  an  appropriate  section  of 
the  Code  which  treats  of  mnitations. 

In  this  case,  howeyer,  it  is  not  neoessanr  to  consider  the 
effect  of  those  suggestions,  because  neiilier  of  them  has 
direct  application  to  the  question  before  us.  In  this  estate, 
proceedings  for  subjecting  property  to  sale  for  tiie  pa;^ment 
of  debts  were  commenced  March  li,  1878,  upon  the  filing  of 
the  first  petition;  there  has  been  no  reyocation  of  the  order 
made  thereon;  there  is  no  statute  requiring  the  sale  to  be 
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made  wiiliiii  an^  given  idme  after  the  order,  and  we  may 
consider  the  petition  filed  on  this  application,  and  the  orders 
made  thereon,  as  in  effect  a  continuation  of  the  first  api^ca- 
tion  and  of  the  proceedings  then  institnted.  The  petition 
now  before  ns  sets  out  the  former  proceedings,  giying  the 
reasons  why  the  sale  was  not  t^en  made,  and  is  in  some 
sense  based  upon  those  proceedings. 

Ordei^  affirmed. 

We  concur:    McKinstry,  J.,  McEee,  J. 


Before  Shabpstein,  J. 


[Filed  July  3,  1882.] 

No.  10,774, 
Ex  PABTE  SHAW  ON  Habeas  Cobfus. 

Wnrnsg  —  iMFsiBoinaBHT  —  Examinatiok  —  M^oiEEnuTs  —  UirosKEAsnn. 
There  is  no  authority  to  exact  irom  a  witness  who  was  not  examined 
before  the  oommitting  Magistrate,  an  undertaking  that  he  will  appear 
and  testify  at  the  Court  to  which  the  deposition  and  statements  were 
'  sent.  Withont  snoh  examination,  a  witness  cannot  be  oomndtfced  to 
prison  for  a  failure  to  giye  saoh  undertaking. 

0 

Charlea  Wolffs  for  petitioner. 

Section  878  of  the  Penal  Code  provides  that  *'  on  holding 
the  defendant  to  answer,  l^e  Magistrate  may  take  from  eacn 
of  the  material  witnesses  examined  before  nim,"  an  under- 
taking to  the  effect  that  he  will  appear  and  testify,  etc. ;  and 
Section  1879  that  "  when  the  Magistrate  or  a  Judge  of  the 
Court  in  which  the  action  is  pending  is  satisfied,  by  proof  on 
oath,  that  there  is  reason  to  belieye  that  any  such  tcitness  will 
not  appear  and  testify  unless  securify  is  required,  he  may 
order  the  witness  to  enter  into  a  wriMen  undertaking,  wim 
sureties,  in  such  sum  as  he  may  deem  proper,  for  his  appear- 
ance as  specified  in  the  precedii^  section. 

Section  881  provides  that  if  a  witness  who  has  been  re- 
quired to  giye  such  an  undertaking  fails  to  do  so,  he  maj  be 
committed  to  prison,  etc.  The  petitioner  alleges  that  he  was 
not  examined  before  the  committing  Magistrate  in  the  action 
now  pending  in  the  Superior  Court,  and  that  he  has  been 
committed  to  prison  for  not  complying  with  an  order  of  that 
Court  which  required  him  to  give  an  undertaking  with  sure- 
ties for  his  appearance  as  specified  in  the  proyisions  of  the 
Code  above  cited. 

The  return  does  not  controvert  that  all^2;ation. 

I  do  not  think  that  the  Court  was  authorized  to  exact  from 
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a  witness  who  was  not  examined  before  the  committing  Mag- 
istrate, an  undertaking  that  he  wonld  appear  and  testify  at 
the  Conrt  to  which  the  deposition  and  statements  were  sent. 
The  power  to  reijnire  undertakings  in  snch  cases  appears  to 
be  confined  to  witnesses  who  were  examined  before  tne  com- 
mitting Magistrate;  and  it  is  only  in  case  of  a  failure  to  give 
an  nndertanng  when  legally  required  to  do  so,  that  the  Oourt 
can  commit  a  witness  to  prison.  Therefore  it  is  ordered  that 
the  petitioner  be  discharged. 


In  Bane. 

[Filed  July  3,  1882.] 

No.  10,734. 

PEOPLE,    Kespondent,  vs.  DE  OOUBSET,  Appellant. 

IiABOENT  —  FiifTOBZOTiKMBUT  —  Infobmation — DsMUBBBB.  An  information 
charging  the  defendants  with  the  crimes  of  embezzlement  and  larceny 
IB  snbject  to  demurrer  on  the  ground  that  it  states  two  offenses. 

Appeal  from  Superior  Court,  San  Diego  County. 

Chase^  Arnold  dt  Bunsaker,  and  Oafewood,  for  appellant. 
AUomey-Oenercd  Hart,  for  respondent. 

MoBRisoN,  C.  J.,  delivered  the  opinion  of  the  Court: 

An  information  was  filed  by  the  District  Attorney  of  San 
Diego  County  against  the  defendant,  charging  him,  in  the 
first  coimt,  with  the  larceny  of  one  horse  of  the  value  of 
one  hundred  dollars,  and  one  buggy  of  the  value  of  one  hun- 
dred and  fifty  dollars. 

The  second  count  charges  him  with  the  embeadement  of  one 
horse,  a  buggy,  and  harness,  of  the  value  of  two  hundred 
and  fifty  dollars. 

The  defendant  demurred  to  the  information  on  the  ground 
that  the  same  charged  two  offenses,  grand  larceny  and  em- 
bezzlement. The  demurrer  was  overruled,  and  the  defend- 
ant having  pleaded  not  guilty,  a  trial  was  had,  and  a  verdict 
rendered  by  the  jur^,  finding  the  defendant  ''  guilty  of  grand 
larceny  as  charged  in  the  first  count  of  the  information,  and 
also  guilty  of  embezzlement  as  in  the  second  count  of  the 
information." 
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*  In  Section  484,  Ohapter  Y ,  of  the  Penal  Oode,  it  is  pro- 
vided that:  ^^ Larceny  is  the  felonious  stealing,  tabng, 
carrying,  leading,  or  driving  away  the  personal  property  (rf 
amouier."  And  Dy  Section  489  of  the  same  Code  it  is  de- 
clared that:  Grand  larceny  is  punishable  by  imprisonment 
in  the  State  Prison  for  not  '^  less  than  one,  nor  more  Ihan  ten 
years." 

Embezzlement  is  defined  in  Section  503,  Chapter  YI,  of 
the  Penal  Code,  as  follows:  "  Embezzlement  is  the  fiaud- 
nlent  appropriation  of  property  by  a  person  to  whom  it  has 
been  inixnstedi"  And  by  Section  514  of  the  same  Code  the 
same  punishment  is  affixed  to  this  crime  as  that  affixed  to 
grand  larceny. 

By  Section  954  of  the  Code  it  is  provided  that :  ' '  The  indict- 
ment must  charge  but  one  offense,"  and  it  is  claimed,  on 
behalf  of  the  defendant,  that  the  information  in  this  case 
charges  two  offenses.  If  it  does,  the  demurrer  should  haye 
been  sustained.     (People  vs.  Cooper,  53  Cal.  647.) 

In  the  case  of  The  People  vs.  Oamett,  29  Cal.  622,  the 
Court  held  that  an  indictment  was  bad  on  demurrer,  which 
charged  two  offenses,  to  wit,  burglary  and  grand  larceny. 

It  is  very  clear  that  the  information  in  this  case  charges 
two  separate  and  distinct  crimes  (and  in  fact,  defendant  was 
convicted  of  both),  one  of  which  could  been  made  out  by 
evidence  insufficient  to  sustain  the  other.    In  the  case  of 

grand  larceny,  the  taking  must  be  with  a  felonious  intent, 
ut  in  the  other — embezsdement,  the  original  taking  is  law- 
ful, and  the  crime  consists  in  the  fraudulent  appropriation  of 
Eroperty  by  a  person  to  whom  it  has  been  intrustea.  In  the 
ttter  crime  the  possession  in  the  first  instance  is  lawful,  and 
evidence  sufficient  to  make  out  a  case  of  embeadement  would 
be  wholly  sufficient  to  sustain  the  charge  of  grand  larceny. 
It  matters  not  that  the  punishment  affixed  by  the  law  to 
both  crimes  is  the  same,  the  two  crimes  are  in  their  natnre 
essentially  different  and  are  dependent  upon  different  facts. 
{Commonwealth  vs.  Simpson,  9  Metcalf,  138;  FdUon  vs.  The 
State,  13  Arkansas,  16;  People  vs.  Beidm,  37  Cal.  51.)  Bat 
in  this  case  the  defendant  was  actually  convicted  of  two 
offenses,  and  is  therefore  liable  to  a  double  punishment  if 
the  ]ud(gment  is  permitted  to  stand.  The  Court  should  hsTe 
sustoined  the  demurrer  to  the  information. 

Judgment  and  order  reversed  and  cause  remanded  with 
instructions  to  the  Superior  Court  to  sustain  the  demoirer 
to  the  information. 

We  concur:  Boss,  J.,  McEinstry,  J.,  Sharpstein,  J«» 
Thornton,  J.,  Myrick,  J.,  McEee,  J. 
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In  Bans. 


[FUod  June  29,  1882.] 

7966—7966. 

O'CONNOB,  Bbspondent,  vs.  GOOD  et  al.,  Appellants. 

O'CONNOB,  Bespondent,  vs.  HAZARD  bt  al.,  Appellants. 

Laxd  L^w-  Liku  LA2IBB — ^Patemt — 0a8E  Followed.    Upon  the  anthority 
of  O'Connor  ys.  Fraaher,  6  Pao.  0.  L.J.  978, 1006,  judgments  affirmed. 

Appeal  from  Superior  Court,  Los  Angeles  County. 

Oould  dt  Blanchard,  for  appellants. 
Bickndl  <t  WhUej  for  respondent. 

By  the  Coubt  (Myrick,  J.,  dissenting): 

The  facts  as  they  appear  from  the  records  of  these  cases 
are  identical  with  uiose  in  the  record  of  the  case  of  (XGonnor 
YS.  Fraaher  ei  a!.,  decided  January  4,  1881,  and,  upon  the 
authority  of  that  case,  the  judgments  in  these  cases  are 
affirmed. 

In  Bank. 


[Filed  June  30, 1882.1 

No.  8019. 

GABBETSON,  Appelant, 

vs. 
BOABD  OP   SUPEB7ISOBS  OF  THE   COUNTY  OF 

SANTA  BABBABA,  Bbsponbent. 

OxBZioxABi — Judgment  Boll — Appsal.  On  appeal  from  an  order  in  a  case 
of  certiorari  the  judgment  roll  is  the  judgment  of  the  Superior  Court, 
the  writ  and  the  retom  thereto. 

Id* — "Sarrum — Equalization  or  AflBUSBONTB — ^Bulnb  or  Notios.  Upon 
return  to  certiorari  the  Superior  Court  affirmed  the  reduction  of  certain 
aaaessments  by  the  County  Board  of  Equalization.  On  appeal  peti- 
tioner contended  that  no  "  Bulea  of  Notice  "  were  prescribed  by  the 
Gounty  Board,  as  required  by  Section  9,  Airtide  XIII  of  the  Constitii- 
tion.  EM^  the  writ  of  certiorari  required  only  a  return,  or  certUled 
transcript  of  the  record  and  proceedings  to  be  reviewed.  The  return  to 
the  writ  does  not  include,  and,  if  there  be  such  rules,  ought  not  to  in- 
clude, general  rules  adopted  by  the  Board  for  regulating  the  mode 
and  manner  of  giving  notice  with  reference  to  the  equalization  of 
aaaessments. 

Id. — ^Tsbtimont — WBiriNa — Pbnsumftion.  The  Code  does  not  require  the 
testimony  of  witnesses  examined  before  the  Board  of  Equalization 
to  be  reduced  to  writing.  In  the  absence  of  such  requirement  it 
must  be  presumed  that  the  applicants  were  examined  in  aooordanoe 
with  Section  8676,  Political  Code. 
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« 

Id. — ^Appugaxiom  vob  RiDncrnoN— AsBBasMEMT— JinuT.  An  appUcaiion  for 
a  r«diiotion  of  an  assessment  subsoiibed  by  tiie  applioant,  with  ^jvnt 
attached:  "Sworn  to  before  me  this  19th  day  of  July,  1881" 
(signed,  A.  B.  Williams,  Olerk).  is  a  complianoe  with  the  statute.!  | 

Id. — Id. — WBrrrm  Application  Nbgbssabt — ^VsBinGiLTXoN.  Under  Seotion 
8674  of  the  Political  Code,  the  Board  of  EqnaUzation  has  no  jnxift- 
diotion  or  power  to  reduce  aoy  assessment,  except  upon  written  appli- 
cation,  yenfied. 

Appeal  from  Superior  Court,  Santa  Barbara  Oounty. 

W.  (7.  Stndton,  for  appellant. 

Bicharda  dh  Boyce,  (fanfidd,  and  McNvUa,  for  respondent 

MoEmsTBY,  J.,  delivered  the  opinion  of  the  Court: 

Appeal  from  the  order  of  the  Superior  Court,  upon  retam 
to  certiorari  issued  by  that  Court,  which  affirmed  the  reduc- 
tion of  certain  assessments  by  the  County  Board  of  Equal- 
ization. There  are  before  us  the  judgment  of  the  Saperior 
Court,  the  writ  and  the  return  thereto.  (C.  C.  P.,  1077; 
47  Cal.  604.^ 

It  is  said  by  petitioner  that  no  ^'Bules  of  Notice*'  weie 
prescribed  by  the  Cojuity  Board,  as  required  by  Section  9, 
Article  XTTT  of  the  Constitution.  The  writ  required  only  a 
return  or  certified  transcript  of  the  record  and  proceedings 
to  be  reviewed.  (C.  C.  F.,  1071.)  The  return  to  the  writ 
does  not  include,  and,  if  there  be  such  rules,  ought  not  to 
include,  general  rules  adopted  by  the  Board  for  regolating 
the  mode  and  manner  of  ^ying  notice  with  referenol  to^ 
equalization  of  assessments. 

The  Code  does  not  require  the  testimony  of  witnesses  ex- 
amined before  the  Board  of  Supervisors  to  be  reduced  ip 
writing.  In  the  absence  of  sucn  requirement  it  must  be 
presumed  that  the  applicants  were  examined  in  accordance 
with  Section  3675  of  the  Political  Code. 

The  application  for  a  reduction  of  their  assessment  by 
Carriega  &  Harris  is  subscribed  by  them,  and  attached  to 
it  is  a  Jurat  in  the  words  following:  *^ Sworn  to  before  me 
this  19th  day  of  July,  1881."  (Signed,  A.  B.  Williams, 
Clerk.)    This  is  a  compliance  with  the  statute. 

But, '^  by  the  terms  of  Section  3674  of  the  Political  Code, 
the  Board  has  no  jurisdiction  or  power  to  reduce  any  assess- 
ment, except  upon  written  appUcation,  verified. 

The  County  ^ard  of  Equalization  exceeded  its  powers  in 
acting  upon  the  application  of  De  la  Ouestay  which  was  not 
verified,  and  exceeded  its  powers  in  reducing  the  assessment 
of  W.  H.  Hollister,  who  made  no  written  application.  In 
other  respects  the  proceedings  of  the  Board  were  propeify 
affirmed. 
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Judgment  reyersed  and  oanse  remanded,  with  instmotions 
for  Superior  Court  to  modify  the  judgment  to  accord  with 
the  foregoing  opinion. 

We  concur:  McEee,  J.,  Boss,  J.,  Sharpstein,  J.,  Myrick, 
J.,  Thornton,  J. 

Depabtment  No.  1. 


[Rled  July  6,  1882.] 

No.  8101. 

OITT  .OF  LOS  ANGELES,  Respondent, 

vs. 
S.  P.  B.  B.  CO.,  Appellant. 

Ii08  Anoxlks  Ohabteb — LioiNSB — AcmoN.  Under  the  charter  of  ^os  Angeles 
the  oity  has  anthority  to  lioense  occupations,  etc. ,  within  the  corporation 
UmifB,  to  prescribe  that  the  amount  of  said  license  shall  be  deemed  a 
debt  dne  to  the  city,  and  that  all  persons  cazrying  on  business  in 
violation  of  the  ordinance  prescribing  the  license  shall  be  liable  to  a 
civil  action,  in  the  name  of  the  dty,  in  any  Court  of  competent  juris- 
diction.    (Stats.  1877-8,  p.  646.) 

Appeal  from  Superior  Court,  Los  Angeles  County. 

OJasaeU  dt  Smithy  for  appellant. 
H.  T.  Hmardy  for  respondent. 

MgKinstby,  J.,  delivered  the  opinion  of  the  Court: 

The  action  was  brought  to  recover  $420,  allied  to  be  due 
for  license  for  the  months  of  January  to  July,  1881,  in- 
clusive. 

By  the  provisions  of  Section  5,  Article  2,  of  the  charter  of 
Lob  Angeles  (Stats.  1877-78,  p.  646)  it  is  provided  that  the 
"Mayor  and  Council  shall  have  power,  bj  ordinance  *  *  * 
to  license  the  carrying  on  and  conducting  of  any  and  all 
professions,  trades,  cimings,  occupations,  or  other  business, 
oy  any  person,  natural  or  artificial,  within  the  corporation 
limits  of  said  city;  to  fix  the  amount  of  license  tax  thereon, 
and  to  be  paid  by  such  persons  therefor,  at  such  sums  re- 
spectively, as  the  said  Council  shall  think  equitable  and  just; 
and  may,  in  the  name  and  for  the  benefit  of  said  corporation, 
enforce,  in  mich  manner  as  it  see  proper  to  prescribe,  the  pay- 
ment of  such  taxes  by  suit,  either  witn  or  without  attachment, 
in  ihe  proper  Court,  under  the  laws  of  the  State,  or  by  fine 
or  imprisonment,  or  either,  or  in  such  other  manner  as  in 
said  ordinances  may  be  provided." 

The  complaint  alleges  the  enactment  of  an  ordinance 
therein  set  forth,  which  provides  that  ^^itshoR  be  untatoful 
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for  any  person  to  conductor  carry  on  within  the  corporate 
limits  of  Los  Annies  any  Tocation,  trade^  calling,  or  employ- 
ment in  this  ordinance  specified,  either  in  their  oim  names^ 
etc.,  *  *  or  as  agents,  etc.,  *  *  without  first  procur- 
ing from  said  city  a  license  so  to  do;"  and  in  effect  that  any 
person  carrying  on  business  without  a  license  shall  be  deemed 
guilty  of  a  misdemeanor;  and  also  ''  that  the  amount  of  said 
ucense  shall  be  deemed  a  debt  due  to  the  said  ciiy  of  Los 
Angeles,"  and  that  all  persons  carrying  on  business  in  Tiola- 
tion  of  tiie  ordinance  snail  be  liable  to  an  action  in  the  name 
of  the  city  in  any  Court  of  competent  jurisdiction. 

Among  the  licenses  established  by  the  ordinance  is  the 
following: 

"  For  every  steam  railroad  company  having  a  depot  in 
ci^,  $60." 

It  will  be  seen  that  by  the  charter  the  Mayor  and  Council 
are  authorized  to  enforce  the  payment  of  licenses  either  by  fine 
and  suit  in  the  proper  Court  under  the  laws  of  the  State,  or  by 
imprisonment,  or  either,  or  in  such  other  manner  as  in  said 
oroinances  may  be  provided.  For  the  purposes  of  this  case 
it  may  be  admitted  that  an  attachment  may  not  issue  in  an 
action  brought  bv  the  ciiy  to  recover  a  license  tax,  unless 
tiie  general  law  of  the  State  permits  an  attachment  in  like 
cases.  But  the  power  remains  in  the  ciiy  to  collect 
licenses  in  the  proper  Court  and  "  under  the  laws  of  the 
State,"  that  is  to  say,  by  suits  brought  in  manner  and  form 
as  suits  for  moneys  due  may  be  prosecuted  under  the  laws 
of  the  State. 

The  ordinance  called  to  our  attention,  in  express  terms  de- 
clares that ''  the  amount  of  said  license  "  shall  be  deemed  a 
debt  due  to  the  ciiy  of  Los  Angeles,  for  which  an  action 
may  be  maintained;  **  and  all  such  persons,  bodies  corporate, 
eto.,  shall  be  liable  to  an  action  in  the  name  of  the  ciiy  of 
Los  Angeles,  in  any  Court  of  competent  jurisdiction,  for  ilie 
amount  of  the  monthly  license  of  such  business  as  he  or  they 
may  be  engaged  in,  with  coste  of  suit." 

The  words  in  Section  6  of  Article  IE  of  the  charter,  ''in 
such  manner  as  it  see  proper  to  prescribe,"  taken  wii^  ihe 
context,  empower  the  ciiy  to  prescribe  either  an  ordinary 
action  for  the  recovery  of  the  license,  or  a  penalty  for  non- 
payment of  the  license,  or  both.  That  a  municipaliiy,  when 
authorized,  may  prescribe  a  penalty  for  a  violation  of  an  or- 
dinance is  well  established;  it  is  equally  clear  that  a  munici- 
pality may  be  authorized  to  bring  a  civil  action,  in  the  com- 
petent Court,  for  the  recovery  of  a  license  tax.  In  neither 
case  id  the  legislative  power  of  the  Senate  and  ABsemUji 
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delegated.  On  ihe  oontrary^  the  Oonstitation  provides  for 
tiia  creation  of  cities  and  the  transfer  to  tiiem  of^  appropriate 
l^slatiye  functions.     (Ex  parte  WaUf  480al.  279.) 

In  Scmia  Oruz  vs.  ocmia  Oruz  B,  B.  Co.,  66  Gal.  ISl,  it 
did  not  appear  that  the  city  of  Santa  Groz  had  provided  by 
ordinance  for  the  collection  of  licenses  by  an  ordinance  for  the 
collection  of  licenses  by  an  ordinary  action,  or  that  the  city 
eharter  in  terms  aathorized  an  ordinance  providing  for  ihi 
collection  of  licenses  by  such  action.  The  fact  that  the  bnsi* 
ness  of  defendant  extends  beyond  the  city  limits  does  not 
relieve  it  from  the  payment  of  a  license  tax  for  conducting 
its  business  within  the  city.  (Scuyramenio  vs.  C(d.  Stage  Co., 
12  Gal.  134.)  Defendant  is  subject  to  regulation  in  many 
respects  b}r  the  State^  yet  it  is  doing  a  ousiness  in  Los 
Angeles  which,  with  its  property  there  situate,  is  protected 
by  local  authorities.  B  is  interested  in  many  police  ex- 
penditures, and  may  as  reasonably  be  charged  alocal  license 
as  may  those  engaged  in  other  businesses. 

Jiu^meni  anl^er  affirmed. 

I  concur:    Boss,  J. 

I  concur  in  the  judgment:    McEee,  J. 


Depabtmentt  No.  2. 


fFiled  June  30,  1882.] 
No.  7016. 
HAGOIN  ET  al.,  Bespondhntb,  vs.  GLABE,  Appellant. 

Satibfaoixon  of  Judohsnt.  Appeal  from  order  setting  aside  satisfaotion  of 
Judgment.  EM,  on  the  eyidence,  the  order  of  the  Court  below  was 
oorreot. 

Id. — ^Id.  Only  on  payment  is  a  co-Judgment  creditor  authorised  to  enter 
satisfaction  without  the  consent  of  the  other  creditor. 

Id. — ^Id.  Data  gi^en  upon  which  the  computation  in  this  case  is  to  be 
made. 

MmnB  Pbofitb— OoHYSYANGB.  A  conyeyance  of  land  does  not  pass  antece- 
dent rents  and  profits  dne  grantor. 

Appeal  from  Fifteenth  District  Gourt,  San  Francisco. 

Sawyer  dt  BaU,  for  appellant. 
M.  G.  Cobb,  for  respondents. 

Thobnton,  J.,  delivered  the  opinion  of  the  Gourt: 

This  is  an  appeal  from  an  order  setting  aside  certain  satis- 
factions of  the  judgment  in  this  action.  The  satisfactions 
were  set  aside  by  the  order  appealed  from  except  as  to  $2,150. 
The  motion  on  which  the  order  appealed  from  was  made,  was 
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tried  on  affidavits  and  the  deposition  of  B.  S.  BrookB,  and 
the  Conrt  decided  to  grant'  the  motion  as  above.  On  eiam- 
ining  the  evidence  we  think  the  order  was  correct.  Hi^mn 
has  not  received  the  amount  due  him,  nor  has  it  been  pudto 
any  one  authorized  to  receive  it  for  him.  Though  satisaction 
of  this  judgment  was  given  by  Le  Boy,  we  are  not  satisfied 
from  the  evidence  that  the  whole  amount  of  the  judgment 
was  paid  him,  and  only  on  payment  was  he  as  a  co-judgment 
creditor  authorized  to  enter  satisfaction  without  the  consent 
of  Haggin — ^Le  Boy  only  received  his  share.  We  affirm  tbe 
order,  without  deciding  what  precise  amount  is  due  to  Haggin, 
indicating,  however,  on  what  data  the  computation  is  to  be 
made.  There  is  no  doubt  that  Ha^^in  owned  during  the 
whole  period  for  which  mesne  profits  were  allowed  (the  judg- 
ment was  recovered  in  an  action  for  mesne  profits),  four- 
sixteenths  of  the  land  for  the  detention  of  which  the  rents 
and  profits  were  claimed.  They  were  allowed  for  three  yeais 
ending  on  the  20th  of  November,  1866,  when  Haggin  and 
Le  Boy  were  restored  to  possession,  and  amounted  to  110,800. 
On  the  18th  of  June,  1866,  Hasgin  acquired  three-sixteenths 
additional.  He  is  then  entiued  to  four-sixteenths  of  the 
amount  of  the  judgment  up  to  the  18th  of  June,  1866,  and 
to  seven-sixteenths  from  the  date  just  named  to  the  20th  of 
November,  1866.  The  deed  of  18th  of  June,  1866,  only  con- 
veyed the  land — ^it  transferred  none  of  the  antecedent  rents 
and  profits.  These  latter  were  no  part  of  the  land  and  did 
not  pass  by  the  deed.  The  computation  made  on  the  fore- 
going data  will  show  that  more  is  due  to  Haggin  than  he  has 
received.  The  ruling  of  the  Oourt  below  in  vacating  the 
satisfactions  is  without  error.  Le  Boy  was  really  represented 
by  the  defendant  Clark,  who  had  purchased  his  interest  in 
the  judgment  prior  to  the  making  of  the  motion  lio  vacate. 

Order  affirmed. 

We  concur:  Myrick,  J.,  Sharpstein,  J. 

Depabtment  No.  1. 


[Filed  June  30,  1882.] 

No.  8283. 

ESTATE  OF  MONTGOMEBT. 

Faiolt  ijuLowAKCB — Insoltsnt  Estati.  The  amoant  of  a  faznily  allowanoa 
to  be  allowed  for  the  support  of  a  family  is  peculiarly  within  the 
province  of  the  Oonrt;  it  mhst  be  siMh  as  in  its  jndgment  may  he 
necessary  for  the  maintenance  of  the  family  according  to  their  dreoni- 
stancee;  bnt  in  case  of  an  insolrent  estate,  it  must  not  be  longer  thtft 
one  year  after  the  granting  of  letters. 
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Ij>. — ^Id.  nppn  asoertaiiiing  that  an  estate  is  ixusoWent  more  than  one  year, 
it  is  the  duty  of  theOonrt  to  disoontinne  a  family  allowance  preyioosly 
ordered. 

Appeal  from  Superior  Oourt,  Tehama  Oounty. 

J.  F.  ElUson,  for  appellant. 
Chipman  dh  Oarter,  for  respondent. 

Mtbioe,  J.,  delivered  the  opinion  of  the  Court: 

Deceased  died  intestate  Jane  2, 1876,  leaving  him  surviving 
a  widow  and  two  minor  children.  June  26,  1876,  J.-W.  B. 
Montgomery  was  appointed  administrator  of  iixe  estate. 
August  14,  1876,  the  i^rbbate  Court  made  an  order  that  1125 
per  month  be  paid  to  said  widow  for  the  support  of  herself 
and  her  two  minor  children.  The  real  estate  was  appraised 
at  $185,000;  personal  property  remains  in  the  hands  of  the 
administrator  of  the  value  of  about  $8,600.  Unpaid  claims, 
allowed  and  approved,  now  exist  to  the  amount  of,  principal, 
about  $126,000,  interest  $36,900.  June  22, 1878,  the  Probate 
Court  made  an  order  increasing  the  family  allowance  to  $260 
per  month  On  the  16th  of  April,  1879,  the  allowance  was 
t)v  order  reduced  to  $176  per  month,  upon  the  application 
of  creditors.  On  the  17th  of  August,  1881,  certain  creditors 
filed  a  petition  that  the  family  allowance  be  discontinued. 
This  petition  averred  that  the  real  estate  had  greatly  de- 
preciated in  value,  and  that  after  the  payment  of  the  expenses 
5f  administration  there  would  not  r^,^  sufficient  to  pay 
the  debts,  and  that  the  estate  is  insolvent.  The  widow 
demurred  to  the  petition,  and  the  demurrer  was  overruled. 
No  answer  was  filed,  and  the  Court  heard  proofs  of  the 
allegations  of  the  petition.  From  such  hearmg  the  Court 
found  the  allegations  to  be  true,  and  that  the  estate  is  in- 
solvent, and  lutd  been  for  more  than  one  year  prior  to  the 
date  of  the  petition,  and  made  an  order  discontinuing  the 
family  allowance.  From  such  order  this  appeal  is  prosecuted 
by  thi  widow.  ^^     ^    ^ 

It  is  urged,  on  behalf  of  the  appellant,  that  the  order  fixing 
the  family  allowance  is  conclusive,  under  Section  1466 
C.  C.  P.,  during  the  progress  of  the  settlement  of  the  estate, 
and  that  the  amount  cannot  be  reduced.  We  do  not  think 
this  view  is  correct.  The  amount  to  be  allowed  for  the  sup- 
port of  the  family  is  peculiarly  within  the  province  of  tne 
Court;  it  must  be  such  as,  in  ite  judgment,  may  be  necessary 
for  the  maintenance  of  the  family,  according  to  their  circum- 
stances; but  in  case  of  an  insolvent  estate,  the  time  must 
not  be  longer  than  one  year  after  the  granting  of  letters. 


i 
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Here  is  ftn  abBolnte  prolubitioii  in  case  of  insolyency.  The 
Oourt  had  ^wer,  upon  ascertainixig  the  estate  to  l>e  insol* 
vent — ^nay,  it  was  its  dnty — ^to  discontinue  the  allowanoe. 
In  this  case  allowance  had  been  paid  for  five  years,  and 
during  more  than  one  year  of  that  time^  the  C!ourt  finds  the 
estate  had  actually  been  insolyent. 

Order  affirmed. 

We  concur:    McKinstry,  J.,  McKee,  J. 


United  States  District  Court. 

D18TBIOT  OF  Obbqon. 


[Wednesday,  June  14, 1882.] 


No.  1240. 
THE  UNITED  STATES  vs.  SAMUEL  NICHOLSON. 

Spaob  AppBOPBiiLTn)   TO  PiflSBNOBBs.    A  spaoe  upon  a   veflBel  bringiiis 

SassengerB  into  the  United  States  under  the  Aot  of  March  3, 1855  (10 
tat.  716;  $4252  B.  8.),  is  not  **  appropriated  "  to  their  nse  within difl 
meaning  of  the  term,  or  the  object  and  policy  of  the  statute  nnleaik 
is  given  up  to  their  tieduswe  use;  and,  therefore^  the  diniog  saloon  of 
a  steamship  carrying  Ohineee  pasaengen  from  Hongkong  to  Port- 
land, Oregon,  in  which  such  passengers  were  aUowed  to  go  and  come 
during  the  day,  but  to  which  no  number  of  them  were  allotted  or 
assigned,  and  in  which  they  neither  ate  nor  slept,  was  not  a  spaoe 
appropriated  to  their  use. 

J.  F.  Waison,  for  plaintiff. 
John  W.  Whalleyy  for  defendant. 

Deadt,  J. : 

On  March  29, 1882,  the  British  steamahip  Glenelg  sailed  from 
the  port  of  Hongkong  with  Chinese  passengers  for  tiiis  port, 
and  arrived  at  Astoria  with  them  on  May  7. 

On  May  20,  the  district  attorney  filed  an  information  agwnst 
the  defendant,  chai^ging  him,  as  master  of  said  vessel,  widi  a 
violation  of  §4253  of  the  Bev.  Stats. ,  by  taking  thereon  and  bring- 
ing to  Oregon  one  hundred  and  five  more  passengers  than  he 
was  entitl^  to  can^  in  the  spaoe  appropriated  to  tliem. 

The  passenger  hst  contains  the  names  of  six  hundred  and 
fifteen  persons,  nine  of  whom  are  described  as  '*  hoys,"  althongit 
ranging  from  eleven  to  thirteen  vears  of  age.  This  list  alBO 
contains  the  names  of  twenty-three  Chinese,  alleged  to  be 
on  the  ship's  ''  articles,"  to-wit:    One  interpreter,  three  stew- 
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ards,  four  dootoni  and  fifteen  cooks.  In  the  case  of  the 
master  of  the  British  steamship  AnerlVy  lately  tried  in  this 
Court,  it  was  claimed  that  a  similar  lot  of  persons  were  not  to  be 
reckoned  as  passengers,  but  as  a  part  of  the  crew,  because  their 
xuanes  were  put  on  the  ship's  articles.  But  the  test  is,  not 
where  were  their  names,  but  what  space  did  their  bodies  occupy  ? 
If  they  occupied  the  space  appropriated  to  passengers,  they  are 
either  passengers  or  diminish  the  space  appropriated  thereto  in 
proportion  to  their  number.    The  result  is  the  same  in  either 


Whether  the  putting  of  these  cooks,  doctors,  eto.,  on  the 
articles  is  a  mere  derice  to  evade  the  law,  or  a  conyenient  con- 
triyance  to  bring  them  under  the  discipline  of  the  ship  in  the 
discharge  of  their  duties  towards  their  countrymen,  is  immate- 
rial As  long  as  they  occupy  the  space  allotted  to  passengers, 
ihey  are  nevertheless  to  be  counted  as  such.  In  the  case  of  the 
Anerly  they  were  held  to  be  passengers,  and  the  contrary  is  not 
claimed  m  this. 

Neither  were  there  any  **  boys  "  on  the  list  in  the  sense  of  the 
Passenger  Act,  which  allows  two  ''children''  ''oyer  one  and 
under  eight  years  of  age,"  to  be  counted  as  one  passenger. 
(Sec.  4252  of  the  Bey.  Stat.)  Therefore  it  must  be  considered 
that  the  vessel  carried  six  hundred  and  thirty-eight  passengers. 

By  the  Hongkong  emigration  officer's  certificate,  the  vessel 
was  entitled  to  take  on  638  adult  passenfi^ers,  and  it  appears  from 
the  same  that  she  had  on  board  when  she  sailed  628  adults  and 
"10  male  children"  between  the  ages  of  1  and  12.  By  the 
measurement  of  the  Surveyor  of  the  port  of  Hongkong  made 
under  the  American  Act,  she  was  entitied  to  canr  635  passengers, 
and  by  the  measurement  of  the  Inspector  at  Astoria  she  might 
have  carried  in  the  spaces  measured  for  passengers  at  Hongkong, 
645  persons.  But  said  Inspector  also  found,  and  it  is  now  so 
admitted  by  the  defendant,  that  the  after  space  on  the  "  'tween 
decks,"  wluch  was  measured  for  45  passengers,  was  filled  with 
ship's  stores;  and  also  that  the  after-saloon  on  the  main  deck 
which  was  measiured  for  57  passengers,  was  not  appropriated  to 
their  use,  and  this  latter  is  the  point  in  dispute. 

The  law  provides  (Sec.  4252  Bev.  Stats.),  "  the  spaces  appro- 
priated "  for  the  use  of  passengers  shall  not  be  otherwise  occupied 
except  with  their  "  personal  baggage;"  and  on  the  main  deck 
shall  be  in  the  proportion  of  "  16  clear  superficial  feet  of  deck  " 
for  each  passenger. 

The  term  "  appropriate  "  is  derived  from  the  Latin,  ad  and 
proprius,  and  signifies  "  to  take  as  one's  own  by  exclusive  right." 
(Wor.  Die.)  A  space,  therefore,  is  not  "  appropriated  "  to  the 
use  of  passengers  so  long  as  any  one  else  is  allowed  the  use  of  it 
also.  This  is  the  literal  meaning  of  the  word  and  the  evident 
sense  in  which  it  is  used  in  the  statute. 

Three  measurements  of  the  space  in  the  saloon  have  been 
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o£fered  in  evidence — Uie  one  made  at  Hongkong  giving  it  a 
capacity  for  57  passengers,  the  one  made  at  Astoria  for  67  pas- 
sengers, and  one  made  here  by  a  competent  person,  Mr.  Henzy 
L.  Hoyt,  for  72. 

None  of  these  measurements  are  official.  Congress  has  not 
provided  that  any  particular  person  shall  make  me  survey,  ex- 
cept the  one  made  by  the  Inspector  upon  the  arrival  of  the  ves- 
sel in  the  United  States,  and  then  the  report  of  such  survey  is 
only  prima  facie  evidence  of  a  compliance  "with  the  law  when  ap- 
proved by  the  Collector.  (Sec.  4264  Bev.  Stats.)  The  Inspector 
did  not  find  that  the  law  had  been  complied  with  and  there  is  no 
such  report  in  the  case.  It  is  the  duty  of  the  master  to  know 
how  many  passengers  his  vessel  can  carry,  or  how  manv  can  be 
carried  in  any  pai±icular  space  on  it,  and  to  see  that  the  provi- 
sions of  the  statute  are  complied  with.  (The  Atma,  Taney's  Bee. 
669;  U.  8.  vs.  Morton,  1  Lowell,  179.)  And  if  there  is  a  dispute 
as  to  the  measurement  the  Court  must  decide  it  upon  the  evi- 
dence. In  the  meantime  the  law  casts  the  responsibility  upon 
the  master,  and  if  he  allows  his  owners  or  charterers  to  overload 
his  vessel,  he  must  take  the  consequences. 

But  it  is  not  necessary  to  decide  between  these  conflicting 
measurements,  because,  upon  the  evidence,  it  is  dear  that  the 
space  in  this  saloon  was  never  ''  appropriated  "  to  the  use  of  any 
of  the  passengers  upon  this  vessel. 

The  burthen  of  the  vessel  is  894.74  tons,  and  she  was  built  for 
carrying  flrst-class  passengers.  This  was  the  dining  saloon  and 
elegantly  furnished.  It  contained  four  dining  tables  from  12  to 
14  feet  in  length,  when  drawn  out;  a  cushioned  seat  ran  around 
the  sides  from  which  the  velvet  cushions  were  removed  during 
the  voyage.  The  master  and  his  officers  took  their  meals  there, 
and  the  master's  cabin  was  an  enclosure  at  one  end  of  it,  and 
opened  into  it.  After  the  first  few  days  out  from  Hongkong, 
and  when  the  passengers  began  to  recover  from  sea  sickness, 
they  came  on  the  main  deck  for  exercise,  and  some  of  them 
were  in  the  habit  of  going  into  the  cabin  daily  during  the  cold 
weather  and  warming  themselves  at  the  stove;  and  on  some 
occasions  some  of  them  laid  down  on  the  floor  near  the  same. 

The  defendant,  who  appears  to  have  been  very  kind  and  con- 
siderate with  the  passengers,  directed  the  steward  to  let  them 
have  the  run  of  me  ship,  and  he  often  sat  in  the  saloon  and 
talked  with  parties  of  them  who  could  speak  some  English,  par- 
ticularly after  the  vessel  broke  her  shaft,  which  she  did  about 
100  miles  from  this  shore;  and  sometimes  entertained  them  by 
playing  on  the  piano  or  harmonium. 

But  no  particular  passengers  were  ever  assigned  to  this  space; 
nor  did  any  passenger  eat  or  sleep  there  during  the  voyage;  and 
if  any  were  present  when  the  officers  sat  down  to  tiieir  meak 
they  respectfully  retired. 
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This  is  the  case  upon  the  testiinony  of  the  defendant;  and  it 
is  evident  that  this  space  was  not  appropriated  to  any  fifty-seyen  or 
other  number  of  these  Chinese  passengers.  Probably  not  more 
than  ten  of  them  were  eyer  in  there  at  once,  and  seldom  so 
many.  None  of  them  were  berthed  or  alloted  there;  and  the 
fact  seems  to  be  that  when  taking  exercise  on  the  main  deck,  as 
they  were  entitled  to,  they  simply  had  the  priyilege  of  lounging 
in  uie  saloon  more  or  less  during  the  day. 

But  the  inspector  who  surveyed  the  yessel  and  counted  the 
passengers  testified  that  the  chief  officer  who  showed  him  round 
the  yessel  told  him  that  the  saloon  was  not  ''used"  by  the 
passengers,  and  his  two  assistants  testify  that  they  were  present 
and  heard  the  conyersation. 

At  this  time  the  master  was  on  shore,  and  objection  was  made 
to  the  admission  of  the  mate's  declarations  in  ms  absence.  But 
the  mate  was  in  the  master's  place  for  the  time  being,  and  his 
declarations  while  pointing  out  the  spaces  occupied  by  the 
passengers,  concerning  that  matter,  I  tnink  are  a  part  of  the 
res  gestae^  and  therefore  competent.  But  be  this  as  it  may,  the 
case  is  clear  against  the  defendant  upon  the  eyidenoe  introduced 
by  him. 

As  was  said  by  Mr.  Ch.  J.  Taney,  in  The  Anna,  supra,  **  There 
is  certainly  nothing  in  the  object  and  policy  of  the  law  to  induce 
the  Court  to  restnun  the  operation  of  this  clause  of  the  statute 
within  narrower  limits  than  its  language  naturally  and  justly  im- 
ports. Before  Congress  legislated  upon  the  subject  the  transpor- 
tation of  passengers  to  this  country  was,  in  many  instances,  con- 
ducted in  a  manner  that  shocked  the  moral  sense  of  the  community; 
the  ships  were  crowded  to  excess;  the  places  alloted  the  passen- 
gers not  yentilated,  and  they  were  often  during  the  yoyage  fed 
upon  unwholesome  food,  or  restricted  to  a  yery  scanty  allowance, 
llie  natural  result  was  that  ships  were  constontly  arriying  witii 
contagious  and  infectious  diseases  on  board;  and,  after  haying 
lost  on  the  yoyage  a  great  proportion  of  the  passengers,  brought 
the  suryiyors  into  the  counti^  so  emaciated  with  disease  as  to 
become  a  public  burden,  and  often  introducing  contagious  and 
infectious  maladies  contracted  on  shipboard,  endangering  thereby 
the  health  and  liyes  of  our  own  citizens." 

And  although  none  of  these  eyil  consequences  appear  to  haye 
followed  the  yiolation  of  the  law  in  this  case,  the  construction 
and  application  of  it  as  a  preyentiye  thereof  cannot  be  yaried 
or  modified  on  that  account. 

My  conclusion,  then,  is  that  the  defendant  is  guilty  of  a 
yiolation  of  the  law  in  bringing  into,  this  district  105  passengers 
in  excess  of  what  he  was  sdlowed  to  carry  in  the  spaces  appro- 
priated to  them,  for  which  the  law  will  impose  upon  him  a  fine 
of  $60  apiece,  or  $5,260  in  the  aggregate. 
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Sapreme  Court  of  Wisconsin. 


BOBCHABDT  va,  WASSAU  BOOM  CO. 

A  oompany  which  has  oonstraoted  ^rks  (in  this  case  a  boom)  in  a  pablio 
river,  in  a  proper  manner,  and  by  authority  of  the  Legifllatnre^  is  not 
liable  for  damages  for  flowage  of  land  cansed  by  an  extraordinary 
freshet,  such  as  the  company  ooold  not  reasonably  have  anticipated 
and  provided  against,  even  though  snch  damages  may  have  been  to 
some  extent  occasioned  by  the  presence  of  such  works  in  the  river. 

The  question  whether,  in  a  given  case,  the  freshet  canaing  the  danger  wu 
of  snch  nnnsoal  and  extraordinary  character  as  to  excuse  a  party  from 
foreseeing  and  providing  against  it,  is  for  the  jnry,  nnder  proper  in 
stmotionB. 

Action  for  injury  from  flowage. 

OfiTON,  D. :  This  action  is  brought  to  recover  damages  to  the 
premises  of  the  plaintiff,  situated  about  the  works  of  the  boom 
company  on  the  Wisconsin  riyer,  by  flowage  caused  by  such 
works.  The  company  was  authorized  to  construct  and  maJTitain 
such  works  at  that  place,  and  in  such  manner,  by  a  charter 
granted  by  the  Legislature  of  this  State  by  Ohapter  45,  P.  &  L. 
Laws  of  1871.  There  was  evidence  tending  to  show  that  in  or- 
dinary seasons  of  high  water,  said  premises  were  not  at  all  flowed, 
and  that  the  great  freshets,  whicn  together  with  the  works  of 
the  company,  caused  the  flowage  complained  of,  were  uncom- 
mon, unusual,  and  extraordinary,  and  could  not  have  been 
reasonably  contemplated,  anticipated,  or  expected  at  tiie  time 
such  works  were  constructed. 

In  Cohen  vs.  Wausau  Boom  Co.,  47  Wis.  314,  it  was  held  that 
under  the  amendment  of  the  charter  by  Chapter  256,  Laws  1873, 
this  company  was  a  qiLOsi  public  corporation,  and  an  agent  of 
the  State  for  the  improvement  of  the  Wisconisin  river.  The 
seventh  instruction  asked  by  the  appellant  was  as  follows:  ''I 
charge  you  that  if  the  evidence  convinces  you  that  the  damages 
claimed  were  only  incidental  to  an  additional  rise  of  water 
during  extraordinsuy  freshets,  although  such  additional  rise  of 
water  was  caused  by  the  temporary  stoppage  of  logs  at  defend- 
ant's works,  the  plaintiff  cannot  recover  in  this  action."  We 
think  the  refusal  of  the  Court  to  give  this  instruction  was  eiror. 
It  was  contended  by  the  learned  counsel  of  the  respondent  that 
this  instruction  was  in  effect  given  in  the  general  charge,  but  we 
are  unable  to  And  any  part  of  the  general  charge  contuning  this 
principle,  viz:  That  for  damages  occasioned  solely  by,  and 
which  were  only  incidental  to  an  additional  rise  of  water  in  the 
river  during  extraordinary  freshets,  the  company  is  not  liable, 
notwithstanding  they  might  have  been  to  some  extent  occasioned 
by  its  works  being  in  the  river.  These^works  were  lawfollv  and 
rightfully  in  the  stream,  and  the  company  should  be  held  re- 
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aponsible  only  for  all  diract  and  proximate  oonsequenoes,  and 
perhaps  for  consequences  indirect  and  remote  or  incidental,  as 
might  have  been  reasonably  expected  to  follow  from  their  construc- 
tion and  maintenance.  This  we  understand  to  be  the  extent  of  the 
rule;  and  injuries  incidental  only  to  natural  occurrences,  which 
are  so  extraordinary,  unusual,  and  uncommon  that  they  could 
not  have  been  reasonably  contemplated,  anticipated,  or  expected^ 
are  daiiinun  absque  injuria.  In  application  to  this  case  the  doc- 
trine may  be  stated  that  this  company  would  be  liable  for  all 
damages  by  flowage  back  of  the  waters  of  the  river  occasioned 
by  their  works,  in  aU  such  conditions  of  the  river  as  might  have 
been  reasonably  anticipated  or  expected.  Such  conditions 
would  be  not  only  the  natural  rise  and  fall  of  the  waters 
during  the  year,  but  also  the  floods  and  freshets  which  occur 
annually,  or  at  longer  periods  or  intervals,  if  regularly,  and 
which  from  having  been  known  to  occur  at  such  periods  or  inter- 
vals might  be  reasonably  expected  to  occur  agam.  But  on  the 
other  hand,  if  no  damages  whatever  result  from  these  works 
during  the  ordinary  and  usual  fluctuations  of  the  river,  and 
the  damages  complained  of  resulted  from  a  flood  which  to 
the  same  extent  had  never  occurred  but  once  before,  so  far 
as  known,  and  that  very  long  ago,  and  which  might  not 
reasonably  have  been  expected  to  occur  again,  and  which 
was  so  unusual  or  phenomenal  as  to  excite  wonder  or  sur- 
prise, then  they  cannot  be  recovered.  It  is,  of  course,  very 
difficult  to  lay  down  any  certain  rule  by  which  such  oc- 
currences are  to  be  deemed  to  be  so  extraordinaiy  and  un- 
usual as  to  exempt  the  company  from  liability  for  their  conse- 
quences in  connection  with  their  works,  and  such  matter  may 
properly  be  left  to  the  judgment  of  the  jury,  under  an  instruction 
by  the  Court  in  which  this  principle  of  the  law  is  clearly  stated. 
TbJB  principle  is  of  the  utmost  importance  to  the  existence  and 
purposes  of  corporations  which  are  created  to  build  and  main- 
tain works  of  internal  improvement,  in  part  for  the  public  beneflt, 
by  the  investment  of  private  capital.  All  of  the  ordinary  and 
natural  consequences  of  their  works  may  well  have  been  contem- 
plated and  expected,  and  their  abiliiy  to  meet  such  consequences 
and  oompensate  for  such  damages  as  would  be  likely  to  occur 
may  be  ample  and  constantly  maintained;  but  one  extraordinary 
and  unforeseen  event,  happening  from  natural  causes,  against 
which  no  provisions  or  precautions  are  or  could  be  made,  may 
sweep  away  in  a  day  or  an  hour  not  only  all  of  their  profits,  but 
their  capital,  and  bankrupt  and  destroy  the  corporation  itself. 

In  view  of  such  extraordinary  risks  and  hazards,  capital  would 
not  be  likely  to  seek  such  an  investment,  and  such  enterprises, 
of  great  public  importance  and  beneflt,  would  be  avoided. 
But  without  further  illustration  or  vindication  of  the  principle 
we  think  there  was  evidence  in  this  case  from  which  the  jury 
might  have  found  such  facts  as  would  have  warranted  its  appli- 
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cation,  and  as  required  its  statement  as  a  matter  of  law  in  &e 
instruction  asked.  This  doctrine  has  been  recognized  and  ap* 
proved  and  clearly  stated  by  this  Court,  as  well  as  by  ol^er 
Courts,  and  is  made  to  rest  upon  the  common  and  familiar  rule 
of  damages  that  only  such  can  be  recovered  as  naturally  and 
would  ordinarily  follow  from  and  as  are  proximate  to  the  cause, 
or  such  as  might  have  been  contemplated,  anticipated,  or  ex- 
pected to  result  from  such  a  cause. 

In  Alexandi^  vs.  GUy  of  Wilu^aukee,  16  Wis.  264,  this  principle 
was  not  iiivolved  and  &e  city  was  held  exempt  from  liabiUty  lor 
the  flooding  of  the  plaintiff's  land  by  the  waves  of  the  lake  being 
driven  by  winds  from  the  east,  but  which  would  not  have  sub- 
merged it  if  the  works  had  not  been  constructed,  on  the  ground 
that  the  works  were  built  in  a  lawful  and  discreet  manner  by 
the  city,  wholly  for  the  public  benefit,  and  in  the  precise  way 
authorized  by  the  Legislature.  It  may  not  be  necessazy  to  de- 
cide the  question,  but  we  are  inclined  to  think  that  a  corporation 
as  this  is  defined  to  be  in  Gohn  vs.  Wausau  Boom  Co,,  sapra,  is 
qwasi  public,  and  the  agent  of  the  State  in  constructing  its  works 
does  not  stand  upon  tne  same  footing  with  municipal  corpor- 
ations making  improvements  for  the  public  benefit  as  in  the 
above  case.  The  principle  here  involved  is  found  in  the  maxim, 
Qausa  propinqua  non  remota  spectahir,  and  in  application  to  this 
case  it  is  well  stated  in  the  text  of  Angell,  Watercourses,  §  349: 
'*  If  in  the  case  of  the  obstruction  of  a  public  river  it  appears 
that  injury  resulting  therefrom  arose  from  causes  which  might 
have  been  foreseen,  such  as  ordinary  periodical  freshets,  or  the 
collection  of  ice,  he  whose  superstructure  is  the  immediate  cause 
of  the  mischief  is  liable  for  the  damages.  On  the  other  hand,  if 
the  injury  is  occasioned  by  an  act  of  Providence,  which  could 
not  have  been  anticipated,  no  person  can  be  liable." 

This  is  the  head-note  to  the  case  of  BeU  vs.  McGlirdock,^ 
Watts,  119,  closely  analogous  to  this  case,  in  the  injury  of  ihe 
lands  of  the  plaintiff  by  flowage  caused  by  the  works  of  the 
defendant  across  the  river  below.  The  injuries  complained  of 
were  of  two  descriptions— those  which  arose  from  the  ordinary 
freshets,  which  were  of  common  and  periodical  occurrence,  and 
those  which  arose  from  the  extraordinary  floods  of  two  certain 
years.  The  Court  below  ruled  that  the  defendant  was  Uable  for 
all  damages  from  the  ordinary,  common,  and  expected  floods  of 
the  season,  but  not  for  those  occasioned  by  the  uncommon, 
unexpected,  and  extraordinary  floods.  These  rulings  are  ap- 
proved; and  after  stating  the  true  rule  of  liability  for  the 
ordinary  freshets  or  floods  which  might  have  been  expected 
with  considerable  certainty  at  fixed  times  and  seasons,  it  said  in 
the  opinion:  "  But  when  the  injury  arises  from  some  cause  out 
of  the  ordinary  course,  from  some  unusual  cause — as  for  instance, 
from  a  flood  or  freshet  such  as  has  been  described  bj  the 
witnesses — the  owner  of  the  dam  is  not  liable.    It  hBdaiwnMi^ 
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cbsque  injuria.    They  are  not  such  accidents  as  ordinary  fore- 
sight or  prudence  could  guard  against. 

In  Sabine  vs.  Johnson,  35  Wis.  186  "  the  (Circuit)  Court  was 
asked  to  instruct  the  juiy  that  in  determining  the  plaintiff's 
right  to  recover  they  were  to  consider  the  increased  nowage  of 
h£  land  at  an  ordinary  stage  of  water  only,  and  not  the  effect  of 
freshets."  The  Court  refused  so  to  insixuct,  and  this  Court 
affirmed  such  ruling  on  the  ground  that  the  instruction  "  does 
not  limit  the  exemption  from  liability  to  the  effects  of  those 
unsual  and  extraordinary  freshets  which  human  sagacity  cannot 
foresee,  nor  experience  foretell;"  and  cited  approvingly  the 
above  text  from  Angell,  Watercourses. 

In  AUen  vs.  GUy  of  Chippewa  FaUs,  9  N.  W.  Rep.  284,  the 
liability  of  the  city  is  rested  on  its  negligence  in  not  providing 
means  in  carrying  off  the  water  in  times  of  heavy  rains  in  con- 
nection with  its  other  works,  and  not  on  the  ground  o|  exemption 
of  municipal  corporations  from  liability  for  injuries  to  property 
not  taken  or  directly  affected  by  works  of  improvement,  as  in 
Alexander  vs.  Milwaukee,  supra;  and  this  Court,  in  the  opinion 
of  the  present  Chief  Justice,  says:  *'The  duty  of  providing 
against  an  extraordinary  rainfall  or  unsual  freshet,  such  as 
occurs  but  once  in  a  series  of  years,  which  persons  of  ordinary 
prudence  would  not  think  of  guarding  against,  is  a  burden 
which  ought  not  to  be  imposed  upon  the  city." 

In  Smith  vs.  Agawam,  2  Allen,  378,  it  was  admitted  that  when 
the  water  is  unaffected  by  ice  and  freshets  it  does  not  in  any 
manner  affect  the  plaintiff's  mills  above,  and  that  on  such  occa- 
sions the  water  and  ice  set  back  upon  the  plaintiff's  premises; 
and  the  Court  says:  ''  From  these  facts  it  is  a  necessary  conse- 
quence that  if  the  plaintiff  sustained  any  damage  by  the  rise  of 
water  it  must  have  been  owing  to  the  occurrence  of  freshets  and 
extraordinary  floods."  For  the  results  of  such  causes  the 
defendants  were  held  not  responsible.  The  principle  seems  to 
be  properly  expressed,  that  from  "  forces  casual  and  extraordi- 
nai^"  the  parties  constructing  such  works  in  or  across  rivers 
are  not  responsible.  To  the  same  effect  are  Inhabitants  of 
China  vs.  Southwick,  12  Me.  238;  Monongahela  Navigation  Go.  vs. 
Coon,  6  Barr.  379;  and  Mayor,  etc.,  of  N.  Y.  vs.  Bailey,  2  Den, 
483. 

In  Gray  vs.  Harris,  107  Mass.  492,  the  evidence  was  that  such 
a  flood  had  occurred  once  or  twice  before,  but  at  long  intervals, 
and  the  Court  below  directed  a  verdict  for  the  defendant  on 
the  ground  that  such  a  flood  could  not  have  been  reasonably 
anticipated,  as  a  matter  of  law.  This  ruling  was  reversed  be- 
cause the  question  was  one  of  fact  upon  the  evidence,  and 
should  have  been  submitted  to  the  jury,  and  it  is  said  in  the 
opinion:  "It  is  impossible  for  us  to  say  judicially,  upon  this 
evidence,  that  this  was  so  great  a  freshet  that  the  defendant  was 
not  bound  to  anticipate  and  provide  against  it."    This  principle 
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is  distinct  from  that  which  exempts  municipal  corporations  bom 
liability  for  injuries  to  lands  not  taken  or  dire<^j  affected  by 
works  of  improvetiiient  constructed  solely  for  the  public  benefit 
according  to  law,  and  from  that  which  is  expressed  in  PanUm 
vs.  Holland,  17  Johns.  92,  ''that  a  possible  damage  to  another 
in  the  cautious  and  prudent  exercise  of  a  lawful  right  is  not  to 
be  regarded,  and  if  a  loss  is  the  consequence  it  is  damnum 
ab8qv£  injuria.*' 

It  is  therefore  only  intended  to  be  decided  in  this  case  that  a8 
there  was  no  eyidence  tending  to  show  that  the  flood  and  freshet 
which  caused  the  damages  complained  of  was  so  unusual  and  ex- 
traordinary that  the  plaintiffs  could  not  hare  anticipated  or 
expected  it,  such  fact  should  have  been  submitted  to  the  jury 
under  an  instruction  clearly  presenting  this  principle.  The  in* 
struction  asked  is  not  very  clearly  expressed  to  present  it,  but 
its  meaning  is  sufficiently  apparent,  and  we  think  the  Oixcoit 
Court  ought  to  haye  given  this  instruction  as  asked,  or  one  more 
clearly  expressing  the  principle  intended. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded  for  a  new  trial  therein. 


Abstracts  of  Recent  Decisions. 


Limitation — Couitft  Wabrant.  The  statute  of  limitations  be- 
gins to  run  against  a  county  warrant  when  it  is  presented  for 
payment,  and  "  not  paid  for  want  of  funds."  A  treasurer  can- 
not bind  the  county  by  his  contract  or  admission.  Carpenler  vs. 
Unicm  Toumship,  Sup.  Court  of  Iowa. 

Nbouoencb — Line  of  Dutt.  An  employe  of  a  railroad  com- 
pany was  injured  while  uncoupling  cars  of  the  company,  through 
alleged  negligence  of  the  engineer,  and  there  was  some  doubt 
whether  plaintiff's  employment  required  him  to  perform  the  ser- 
vice. The  jury  may  decide  it  was  in  the  line  of  his  employment. 
If  a  particular  manner  of  uncoupling  cars  while  in  motion  was  a 
customary  way  of  doing  the  work,  and  was  negligent  and  wrongs 
the  plaintiff  himself  for  the  time  being  in  command  of  the  move- 
ments of  the  train,  he  is  himself  in  part  responsible  for  the  in- 
jury and  cannot  complain.  Ferguson  vs.  Central  Iowa  R.  E.  Co., 
Sup.  Court  of  Iowa. 

Fbaudulent  Convbtanob.  Where  a  party  conveys  his  property 
to  a  third  party  when  judgments  are  outstanding  against  him, 
and  such  conveyance  is  with  the  intent  to  defraud  his  creditors, 
and  the  fraud  is  participated  in  by  purchaser,  his  tiUe  will  not 
be  protected,  even  though  he  paid  sufficient  consideration. 
WiUiams  vs.  Nackenheim,  Sup.  Court  of  Iowa. 
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Ourrent  Topics. 


COHABITATION  AS  EYEDENCE  OP  MABKEAGE. 

The  law  has  its  romanoes,  and  the  Courts  witness  many 
scenes  much  stranger  than  those  we  read  of  in  works  of 
fiction. 

The  Court  of  Appeals  of  New  York  have  recently  considered 
a  case  that  inyolyed  a  curious  phase  of  life.  {Badger  vs.  Badger, 
20  Ohio  Law  Journal,  592.)  The  plaintiff  claimed  dower  in  the 
lands  of  Jacob  Badger,  whom  she  alleged  was  her  husband. 
There  had  been  no  formal  marriage,  nor  any  express  agreement 
between  the  parties,  but  simply  a  very  long  cohabitation.  The 
defendants  denied  the  marital  relation,  and,  in  the  Qourse  of  the 
trial,  the  following  curious  history  was  deyeloped: 

''The  decedent  appears  to  have  lived  two  lives.  They  ran 
parallel  with  each  other  for  more  than  a  third  of  a  century,  and 
without  approach  or  collision.  In  one  locality,  and  among  his 
own  relatives  and  friends,  he  seemed  to  be  a  bachelor,  possess- 
ing considerable  wealth,  at  the  head  of  a  respectable  business, 
occupying  rooms  with  his  sister  and  with  others  during^  much  of 
the  period,  and  if  not  always  at  home,  yet  not  so  nrequently 
absent  as  to  arouse  suspicion  or  remark.  In  another  locality  in 
the  same  city,  but  perhaps  in  an  humbler  nei^borhood,  he 
appears  as  John  Bfucer,  living  with  the  plaintin  as  his  wife, 
introducing  her  as  such,  caUed  uncle  by  her  nephew,  and 
deemed  father  b^  her  daughter,  paying  her  bills  and  expenses, 
famishing  her  with  the  food  and  shelter  he  shared,  nursing  her 
through  severe  and  continued  illness.  Seldom  absent  at  night, 
attencung  her  mother's  funeral  as  one  of  the  family  of  mourners, 
ttie  intercourse  created  no  scandal,  but  reputed  to  be  virtuous 
and  respectable,  and  that  of  husband  and  wife.' ' 

Jacob  Badger  lived  on  Joralemon  street,  in  a  state  of  single 
blessedness.  John  Baker  lived  on  Macdougal  street,  in  a  state 
of  marital  bliss.    Jacob  and  John  were  the  same  person,  and  yet 
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not  the  Bame.  Those  who  knew  Jacob  knew  not  of  John,  and 
those  who  knew  John  had  never  heard  of  Jacob.  The  result 
was  that  the  witnesses  as  to  Jacob's  celibacy  could  not  testify  as 
to  John's  reputation  for  chastity.  Inasmuch,  therefore,  as 
no  one  cared  whether  Jacob  had  gone  the  way  of  the  trans- 
gressor or  not,  the  Court  very  properly  held  that  witnesses  who 
knew  nothing  about  this  alleged  matrimonial  reputation  were 
not  competent  to  testify  that  he  was  not  married. 

''  That  the  decedent  lived  a  single  life  without  presence  or 
appearance  of  wife  or  daughter,  at  his  rooms  when  boarding 
with  his  sister,  was  a  fact  properly  proved,  and  clearly  ad- 
missible. But  that  among  those  who  thus  saw  him,  and  before 
whom  nothing  had  occurred  to  raise  the  question,  he  was 
reputed  to  be  unmarried,  was  pure  hearsay,  explaining  nothing 
since  there  was  nothing  to  be  explained.  The  life  of  John  Baker, 
in  Macdougal  street,  was  ambiguous  in  the  sense  that  it  might 
indicate  an  illicit  intercourse  or  a  matrimonial  connection.  To 
asce|*tain  which,  the  shadow  it  cast  upon  surrounding  society 
could  be  examined  and  stadied  usefully  for  the  solution  of  the 
doubt.  The  life  of  Jacob  Badger,  in  Joralemon  street,  was  not 
ambiguous  at  all,  and  needed  no  help  to  solve  its  character.  It 
is  indeed  said  that  the  purpose  was  to  show  a  divided  repute, 
and  so  contradict  the  reputation  of  marrriage,  which,  to  be 
e£fective,  must  be  general.  But  the  general  repute  proved,  and 
that  required  to  be  shown,  does  not  and  cannot  go  beyond  the 
range  of  knowledge  of  the  cohabitation.  If  wii£in  that  range 
there  is  division  as  to  the  character  of  the  fact,  the  divided 
repute  merely  continues  the  ambiguity  and  determines  nothing." 

In  speaking  of  this  cohabitation,  the  Court  said:  ''So  &r 
as  we  know,  the  association  began  when  the  plaintiff  was 
young  and  the  decedent  in  middle  life,  and  continued  until 
he  fell  dead  an  old  man  of  seventy-six.  It  lasted  without  break 
or  interruption.  It  survived  the  loss  of  youth  and  its  attrac- 
tions; it  ran  on  through  sickness,  paralysis,  and  some  degree  of 
mental  weakness;  it  showed  no  trace  of  the  satisfied  passion 
that  tires  of  its  victim  and  abandons  her  for  new  temptation;  it 
did  not  change  when  the  girl  h^d  grown  into  the  matron  and 
became  deaf  and  lame;  it  stayed  with  the  tenacity  of  love  and 
duty,  remaining  patient  and  faithful  until  the  end.  It  is  azgaed 
with  great  force  that  if  this  relation  was  that  only  of  lover  and 
mistress,  it  approached  strangely  near  to  matrimonial  truth  and 
devotion,  and  gave  to  unlawful  lust  an  endurance  and  virtae 
not  common  or  expected. 
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*'  The  reputation  attending  this  cohabitation  in  the  neighbor- 
hood where  it  existed  and  was  known,  among  those  brought 
into  its  presence  by  relationship,  business,  or  society,  was  that 
which  ordinarily  attends  the  dwelling  together  of  husband  and 
wife.  It  has  been  well  described  Ieis  the  shadow  cast  by  their 
daily  liyes.  (1  Bishop  on  Mar.  and  Div.,  §  438.)  In  the  general 
repute  surrounding  them,  the  slow  growth  of  months  and 
years,  the  resultant  picture  of  forgotten  incidents,  passing 
events,  habitual  and  daily  conduct,  presumably  honest  because 
disinterested  and  safer  to  be  trusted  because  prone  to  suspect, 
we  are  enabled  to  see  the  character  of  the  cohabitation  and 
discern  its  distinctive  features.  It  is  for  that  reason  that  such 
general  repute  is  permitted  to  be  proven.  It  sums  up  a  multi- 
tude of  trivial  details.  It  compacts  into  the  brief  phrase  of  a 
verdict  the  teaching  of  many  incidents  and  the  conduct  of  years. 
It  is  the  average  intelligence  drawing  its  conclusion." 

The  judgment  of  the  lower  Court  was  therefore  reversed, 
because  of  the  admission  of  evidence  as  to  Jacob's  celibacy 
given  by  those  who  knew  nothing  of  John. 

"We  have  been  able  to  find  no  case  where  such  evidence 
as  was  here  given,  upon  its  admissibility  being  challenged  by 
objection,  has  been  held  competent.  The  evidence  of  reputa- 
tion, when  admitted,  is  an  exception  to  general  rules.  It  should 
never  be  allowed  to  stray  beyond  some  useful  or  necessary 
purpose.  In  its  application  to  cases  of  pedigree  it  is  justified 
by  the  difficulties  of  proof,  and  confined  generally  to  the  family 
and  relatives  whose  knowledge  is  assumed,  and  who  have  spoken 
before  a  controversy  arisen.  In  its  appUcation  to  the  fact  of 
marriage  it  is  more  than  mere  hearsay.  It  involves  and  is  made 
up  of  social  conduct  and  recognition,  giving  character  to  an  ad- 
mitted and  unconcealed  cohalntation.  But  in  its  application  to 
a  man  living  in  appearance  a  single  life,  it  adds  nothing  to  that 
&ct,  it  creates  no  rnrther  contradiction  to  an  intercourse  carried 
on  elsewhere  under  the  appearance  of  matrimony,  and  throws 
no  additional  light  upon  it.  It  amounts  to  bare  hearsay,  and 
the  unsworn  declarations  of  persons  knowing  nothing  of  the  facts 
in  controversy.  In  the  present  case  twenty-three  different 
witnesses  were  allowed  to  testify  to  the  reputation  of  the  de- 
cedent as  a  bachelor,  not  one  of  whom,  before  his  death,  had 
seen  or  heard  of  the  plaintiff,  or  known  of  her  connection  with 
him.  We  do  not  think  this  evidence  was  admissible.  Its  veiy 
volume  and  frequency  indicates  the  dangerous  effect  it  may 
have  produced  upon  the  mind  of  the  Court,  and  we  cannot 
disregard  the  error." 
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Sapreme  Court  of  Galifomia. 


Depabticekt  No.  2. 


[FUed  July  6,  1882.1 
No.  8220. 

THE  OITT  OP  LOS  ANGELES,  Appellant, 

vs. 

THE  LOS  ANGELES  CITY  WATEB  COMPANY, 

Respondent. 

ConTBAOT— MuinoiPii4iTT — ^Watib — ^liKAflB.  Plaintiff  leased  its  watdT  wcwb 
for  a  term,  and  Teseryed  a  snm  to  be  paid  for  the  privilege  of  vending 
water  for  domestio  pnrpoBes.  Eeld,  plaintiff  oonld  not,  during  fiie 
term  of  the  lease,  of  its  own  motion|  inoreaae  the  amount  to  be  paid 
for  the  privilege  so  granted. 

Appeal  from  Superior  Court,  Los  Angeles  County. 

H.  T.  Hazard,  for  appellant. 
Thorn  &  Stevens,  for  respondent. 

Mtbige,  J.,  delivered  the  opinion  of  the  Court: 

The  plaintiff  being  the  owner  of  water  works,  in  1865 
leased  them  to  Sansevaine,  who  subsequently  ^Lssi^ed  to 
others,  and  they  to  the  defendant.  In  18o8  the  plaintiff  made 
ail  agreement  with  the  then  holders  of  the  lease,  by  which,  for 
an  annual  rent  reserved,  and  other  considerations  named,  the 
lessees  and  their  assigns  were  granted  the  right  to  sell  and 
distribute  water  for  domestic  purposes  and  to  receive  the 
rents  and  profits  thereof  for  their  own  use  and  benefit — ^they, 
however,  to  furnish  water  for  the  public  schools,  city  hos- 
pitals.and  jails,  free  of  charge;  and  the  city  reserved  the  right 
to  regulate  rates.  This  agreement  was  ratified  by  the  Le^a- 
lature  April  2,  1870.  In  1870,  after  the  defendant  became  the 
assignee  of  the  lease,  the  above  mentioned  agreement  was  by 
ordinance  modified  by  reducing  the  annual  rent  to  $400, 
which  sum,  it  was  provided,  '^shall  be  received  in  full  pay- 
ment for  all  rents  due  or  to  grow  due  from  said  water  com- 
pauy  to  said  city  for  the  uses  and  privileges  given  and  granted 
by  said  ordinance  "  [the  ordinance  of  lo68J. 

In  1879  the  Mayor  and  Council  of  plaintiff  passed  an  oidi-  1 

nance  to  impose  monthly  rates  of  license  upon  all  persons  or 
corporations  not  municipal,  vending  water  for  domestic  pur- 
poses.   This  action  was  Drought  to  recover  such  rates.    The 
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Court  below  rendered  judgment  for  defendant,  holding  that 
niider  the  lease  and  ordinances  above  referred  to  it  was  not 
liable  to  pay  any  sum. 

The  Court  was  correct  in  its  jud^ent.  The  plaintiff  had 
abeady  reserved  a  sum  to  be  paid  by^  defendant  for  the 
privilege  of  vending  water  for  domestic  purposes,  and  it 
could  not  change  its  contract  in  the  manner  proposed.  The 
privileges  granted  hj  the  lease  and  the  ordinance  of  1868, 
were  akuready  vested  in  the  defendant,  as  strongly  as  they 
could  be  by  a  license  under  the  ordinance  of  1879.  A  license 
is  a  grant  of  permission  or  authority.  The  defendant  already 
had  permission  and  authority  granted  by  ordinance  and 
ratified  by  the  Legislature.  The  city  cannot,  during  the 
term  of  the  lease,  of  its  own  motion,  increase  the  amount  to 
be  paid  for  the  privileges  granted. 

It  is  hardly  necessary  to  say  that  the  point  made  by  the 
appellant,  that  neither  the  city  nor  the  Legislature  can  grant 
or  alienate  any  of  the  rights  of  sovereign^,  has  no  applica- 
cation  to  this  case. 

Judgment  affirmed. 

We  concur:    Sharpstein,  J.,  Thornton,  J. 


Depabtment  No.  2. 


LFiled  July  19,  1882.] 

No.  8317. 

HANCOCK,  Eespondent,  vs.  BURTON  bt  al.,  Appellants. 

PuLCX  ov  Tbiaij — "Esmcmaart — Oowbtitutaon — ^Dibquaufzoatzon  of  Judos. 
Section  5  of  Article  VI  of  the  Oonstitation  does  not  prohibit  a  change 
of  the  place  of  trial  of  an  ejectment  suit,  when  Uie  Judge  is  dk- 
qnalifled. 

Id. — Id.  Snoh  proTision  only  requires  that  the  action  shall  be  "com- 
menced "  in  the  county  in  which  the  land  is  situated,  etc. 

Id. — ^Id.  Section  397,  0.  0.  P.,  authorizing  a  change  of  the  place  of  trial 
when  the  Judge  of  the  Oourt  in  which  the  action  is  commenced  is 
disqualified  to  try  the  case,  is  constitutional. 

Appeal  from  Superior  Court,  Sau  Bernardino  County. 

BotaeU  and  WtUis,  for  appellants. 
SatterwhUe  <t  Curtis,  for  respondent. 

By  the  Coubt  : 

Plaintiff  brought  an  action  of  ejectment  in  the  Superior 
Oourt  of  San  Bernardino  Couniy,  for  the  recovery  of  lands 
situate  in  that  county,  and  the  case  was  transferred  to  the 
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Superior  Court  of  Los  Angeles  Oounty  for  trial,  on  tiie 
ground  that  the  Hon.  H.  G.  Ilolfe,  Judge  of  the  first  named 
Court,  was  disqualified,  he  having  been  attorney  for  the 

Slaintiff  in  ihe  action.  The  change  was  opposed  by  the 
efendants,  and  they  appealed  from  the  order. 

It  is  claimed  before  us  that  the  defendants  had  a  con- 
stitutional right  to  have  the  case  tried  in  San  Bernardino 
County,  and  in  support  of  this  position,  they  rely  upon 
Section  6  of  Article  Vl  of  the  Oonstitutidn,  which  provides 
tiiat  ''all  actions  for  the  recovery  of  the  possession  of, 
quieting  the  title  to,  or  for  the  enforcement  of  liens  upon 
real  estate,  shall  be  commenced  in  the  county  in  which  the 
real  estate,  or  any  part  thereof  affected  by  such  action  or 
actions,  is  situated. 

The  Constitution  does  not  provide  that  the  action  must  be 
tried,  but  simply  that  it  must  be  commenced  in  the  county 
in  which  the  land  is  situated;  and  we  are  of  the  opinion  that 
Section  397  of  the  Code  of  Civil  Procedure,  which  authorizes 
the  change  of  place  of  trial  when  the  Judge  of  a  Court  in 
which  the  action  is  brought  is  disqualified  to  try  the  case,  is 
not  obnoxious  to  any  provision  found  in  the  Constitution. 

The  order  was  properly  made,  and  is  therefore  affirmed. 


In  the  Circuit  Court  of  the  United  States. 

DiSTBicrr  of  Obeoon. 


[Wednesday,  July  5,  1882.] 

No.  817. 

A.  H.  TANNER 

vs. 

THE  DUNDEE  LAND  INVESTMENT  COMPANY  AND 

WILLIAM  REID. 

Intkbbst  oh  Kotb.  Where  a  note  is  made  payable  at  a  fatore  day  "wifih" 
interest  at  a  prescribed  rate  per  annnm,  snob  interest  does  not  become 
dne  or  payable  until  the  principal  smn  does,  nnlees  there  is  a  spedii 
provision  in  the  note  or  contract  to  that  effect. 

Spjbozfio  Pxbfobmance.  a  contract  to  convey  real  property  viU  be  speoifl* 
oaUy  enforced  as  prayed  for  by  the  plaintiff  where  its  terms  are  ad- 
mitted by  the  defendant,  and  the  only  objection  made  to  snch  pe^ 
f  ormance  is  based  upon  a  oonstmotion  of  the  contract,  as  to  the  pait 
to  be  performed  by  the  plaintiff,  which  in  the  judgment  of  the  Oonrt 
is  unsupported  by  the  language  of  the  contract  or  the  drcomstanotf 
of  the  case. 
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This  suit  was  commenced  in  the  State  Circuit  Court  for  this 
county  and  removed  here  by  the  defendants,  one  of  whom  is  a 
BritLEm  corporation  and  the  other  a  British  subject.  It  is  brought 
to  enforce  the  specific  performance  of  a  contract  for  the  sale  and 
conyeyance  of  real  properiy,  and  was  heard  on  bill  and  answer. 

It  is  alleged  in  the  bill  that  the  defendant,  The  Dundee  Land 
Investment  Company,  on  July  16, 1881,  was  the  owner  of  certain 
real  property  bounded  as  therein  described,  without  stating  the 
quantity,  and  situate  in  King's  addition  to  Portland,  and  on  the 
same  day  its  manager,  the  defendant  William  Beid,  entered  into 
a  written  contract  with  the  plaintiff  in  which  he  acknowledged 
the  receipt  of  $400  from  the  plaintiff,  as  a  part  of  the  purchase 
price  of  $2,500  for  said  real  property,  then  occupied  by  the  plain- 
tiff  as  a  residence,  and  also  thereby  agreed  that  he  would,  within 
sixty  days,  cause  to  be  made  and  delivered  to  the  plaintiff  a 
warranty  deed  to  the  premises  from  his  co-defendant.  The  agree- 
ment is  signed  by  William  Beid,  but  not  the  plaintiff,  and  in 
addition  to  the  foregoing  contains  the  following  condition  or 
stipulation: 

'*  It  is  also  understood  and  agreed  that  the  balance  due  upon 
said  purchase  price,  to  wit,  the  sum  of  $2,100,  shall  be  paid  in 
twenty  notes  of  $105  each,  payable  one  every  six  months,  with 
interest  at  10  per  centum  per  annum  upon  each  of  said  twenty 
notes  of  $105  each  from  their  date;  that  is  to  say,  the  first  of 
said  notes  shall  become  due  and  payable  six  months  after  the 
date  thereof,  and  the  second  one  year  after  the  date- thereof,  and 
so  on  with  the  rest,  and  said  notes  shall  be  secured  by  a  mort- 
gagee upon  said  property  to  be  made,  executed,  and  delivered  at 
the  same  time  said  deed  is  delivered. " 

That  within  the  sixty  days  the  deed  aforesaid  was  duly  exe- 
cuted and  delivered  to  the  defendant  Beid  for  the  plaintiff  who 
still  has  the  same  in  his  possession,  but  refuses  to  deliver  it  to 
'the  plaintiff;  and  that  the  plaintiff  is  still  in  the  possession  of 
the  property,  and  has  been  and  still  is  ready  and  willing  to  per- 
form his  part  of  said  contract. 

The  answer  of  the  defendants  admits  the  allegations  of  the 
bill,  except  as  to  the  offer  of  the  plaintiff  to  perform  and  the  re- 
fusal of  uie  defendant  to  do  so,  and  alleges  the  fact  to  be  that 
the  defendants  have  been  and  are  ready  to  deliver  the  deed  to 
the  plaintiff  as  provided  in  the  contract,  but  that  he  refused  and 
still  refuses  to  make  and  deliver  his  twenty  promissory  notes,  as 
aforesaid,  payable  one  each  six  months  h:om  the  date  thereof,- 
with  interest  at  10  per  centum  per  annum  and  the  interest  then 
accrued  upon  the  whole  of  said  sum  of  $2,100,  or  so  much 
thereof  as  may  remain  unpaid. 

On  the  argument,  the  plaintiff  admitted  that  by  the  terms  of 
the  sale  he  was  bound  to  give  his  twenty  notes  for  the  balance 
of  the  purchase  money — $2,100 — ^payable  on  every  six  months 
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with  ihe  interest  thereon  from  date,  but  the  counsel  for  the  de- 
fendants insisted  that  he  was  also  bound  thereby  to  undertake 
and  promise  in  or  by  said  notes,  that  upon  the  payment  of  each 
of  them  he  would  also  pay  the  interest  then  accrued  and  unpaid 
on  all  the  rest  of  them;  and  whether  he  is  so  bound  or  not  is  the 
only  question  in  the  case. 

No  authorities  have  been  cited  by  either  party  and  none  will 
be  referred  to  by  the  Court. 

It  is  too  plain  for  argument  that  no  interest  is  due  on  a  promis- 
sory note,  payable  at  a  future  day,  **  with  interest,"  at  a  certain 
rate  per  annum,  until  the  principal  sum  is  due.  The  promise  to 
pay  tne  interest,  is  to  pay  it  with  the  principal — at  the  time  the 
latter  becomes  due. 

And  if  the  payee  or  holder  of  a  note  claims  that  interest  is 
due  and  payable  thereon  during  the  period  the  note  has  to  nm, 
he  must  show  some  special  provision  or  agreement  to  that  effect, 
before  his  claim  can  be  allowed. 

The  only  matter  in  this  agreement  or  terms  of  sale  upon  which 
the  defendants  base  their  claim  for  notes  with  interest  thereon, 
payable  semi-annually,  are  the  woi'ds,  ''upon  each  of  said 
twenty  notes  of  $105,"  as  they  occur  in  the  clause  declaring 
that  the  $2,100  shall  be  paid  in  twenty  notes  ''  payable  one  eyeiy 
six  months,  with  interest  at  10  per  centum  per  annum,  upon  eadk 
ofsaii  twenty  notes  of  $105  each  from  their  date." 

But  these  words,  "  upon  each  of  said  twenty  notes,''  are  used 
in  this  connection  merely  to  emphasize  the  idea  already  expressed 
that  each  of  said  notes  was  to  bear  interest,  and  this  is  made  still 
more  apparent  by  what  follows,  ''  each  from  their  date;"  that  is, 
each  of  these  notes  is  to  bear  interest  at  the  prescribed  rate  from 
its  date.  The  words  in  this  sentence, ''  each  from  their  date,"  haye 
just  as  much  significance  as  the  ones,  ''  upon  each  of  said  twenty 
notes."  Strictly  speaking,  they  are  both  superfluous,  because  it 
was  already  provided  that  the  $2,100  should  be  paid  in  twenty, 
notes,  payable  one  every  six  months,  with  interest  at  a  prescribed 
rate,  which  could  only  mean  that  each  note  should  bear  sach 
interest  at  and  from  its  date. 

But,  if  the  plaintiff  is  bound  by  this  clause  to  undertake  to 
pay  the  interest  on  all  the  unpaid  notes  every  six  months  as  one 
of  them  becomes  due  and  payable,  then  he  must  agree  to  do  so 
on  each  of  them,  not  from  the  date  of  the  last  payment ''  hut 
from  their  date,"  which  would  require  him  to  pay  the  first  six 
months  interest  on  the  last  note  nineteen  times  over,  and  so  on. 
But  the  agreement  itself  resolves  this  matter  very  clearly  under 
a  videlicei  in  the  following  clause:  "  The  first  of  said  notes  shall 
become  due  and  payable  six  months  after  date  thereof,  and  the 
second  one  year  after  the  date  thereof,  and  so  on  with  the  rest;" 
the  plain  purport  of  which  is,  that  the  principal  and  interest  on 
each  note  was  to  become  due  and  payable  at  once  and  together, 
and  neither  of  them  in  installments. 
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It  may  be  that  it  was  the  intentioii  of  the  defendant  Beid,  or 
that  it  was  in  his  mind^  that  the  interest  on  this  sum  or  the  in- 
stallments of  it  which  remained  due  from  time  to  time  should  be 
paid  semi-annually,  but  as  he  omitted  to  insert  any  provision  to 
uiat  effect  in  the  terms  of  sale  he  cannot  now  insist  upon  the 
deliveiy  of  notes  to  that  effect  as  a  precondition  to  the  deliveiy 
of  the  deed. 

A  Court  of  equity  will  decree  a  specific  performance  of  a  con- 
tract respecting  real  ^roperiy  where  (1),  the  contract  is  in  writing; 
(2)  is  certain  and  fair  m  all  parts;  (3)  is.  for  an  adequate  con- 
sideration; and  (4)  is  capable  of  being  performed.  (2  Stor.  Eq. 
Jur.  §  751.) 

There  is  no  allegation  in  the  answer  of  the  defendants  tending 
to  show  that  the  notes  which  the  plaintiff  offers  to  give  and  the 
contract  appears  to  require  were  not  an  adequate  consideration 
for  the  premises  at  the  date  of  the  sale,  nor  that  any  advantage 
was  taken  of  the  defendants  in  the  sale,  or  any  mistake  made  in 
reducing  its  terms  to  writing. 

The  only  objection  made  in  the  answer  to  a  specific  performance 
of  the  contract  as  prayed  for  by  the  plaintiff,  is  that  the  plaintiff 
has  not  offered  to  perform  it  according  to  the  construction  which 
the  defendants  now  seek  to  have  put  upon  the  terms  of  sale — a 
construction  which  it  appears  to  the  Court  is  altogether  unsup- 
I)orted  by  the  language  of  the  writing  or  the  circumstances  of  the 
case. 

If  there  was  a  serious  doubt  about  the  terms  of  payment  the 
Court  would  refuse  to  enforce  the  contract  against  the  defend- 
ants' construction  of  it,  but  where  there  is  no  room  for  such 
doubt  the  contract  must  be  enforced,  notwithstanding  the  defend- 
ants' objection. 

The  decree  of  the  Court  will  be  that  the  defendant  Beid  de- 
liver the  deed  of  the  defendant  The  Dundee  Land  Investment 
Co.  to  the  plaintiff  within  ten  days,  and  «x)on  the  delivery  to 
faim  of  the  notes  and  mortgage  for  the  $2,100  as  provided  in  the 
terms  of  sale  according  to  the  judgment  of  this  Court,  and  that 
the  plaintiff  recover  his  costs. 


[Monday,JulylO,1882.] 

No.  748. 

W.  S.  CHAPMAN  vs.  E.  P.  FERET  AND  EUGENE  WHITE. 

DiscovBBT.  A  demnirer  will  lie  to  an  allegation  in  a  bill,  the  answer  to 
which  may  snbjeot  the  defendant  to  anything  in  the  nature  of  a  pen- 
alty or  forfeiture — as  an  allegation  concerning  the  nnmber  of  copies 
sold  and  on  hand  of  a  pirated  map. 

PxHAi/ms  AMD  FoBvsxTUBBS.  The  penalties  and  forfeitores  given  by  Sec- 
tion 4965  of  the  Bevised  Statates  (17  Stat.  214),  for  an  infringement 
of  a  copyright,  cannot  be  enforced  in  a  suit  in  equity;  and  a  prayer 
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in  a  bill,  that  the  plate  and  nnsold  copies  of  a  pirated  map  be  deliyend 
np  to  an  officer  of  the  Oonrt  for  cancdlation  and  destruction  is  demur- 
rable, as  asking  the  enforcement  of  sach  f oifeitore. 
DiMAoas.    Damages  as  well  as  profits  may  now  be  reooTcred  in  a  smt  in 
eqnity  for  an  infringement  of  a  patent^  bat  not  a  copyright. 

Deadt,  J. : 

This  suit  is  brought  to  obtain  an  injunction  restraining  the 
defendants  from  infringing  the  copyright  of  a  *'  map  of  the  cities 
of  Portlalid  and  East  Portland,  and  the  town  of  Albina,  Oregon," 
compiled  and  published  by  plaintiff,  and  for  an  account  of  sales. 

The  bill  states  in  detail  the  steps  taken  by  the  plaintiff  in 
1874-5  to  obtain  the  copyright  of  the  map  and  his  ownership 
thereof  ever  since — the  infringement  of  the  same  by  the  defend- 
ants on  May  10, 1881,  by  the  publication  of  five  hundred  copies 
of  a  map  entitled  *'  Map  of  the  cities  of  Portland  and  East  Port- 
land, and  the  town  of  Albina,  Oregon;"  and  alleges  that  the 
same  is  substantially  a  copy  of  the  plaintiff's,  and  an  infringe- 
ment of  his  copyright;  tnat  the  defendants  have  sold  th^ 
hundred  copies  of  said  map  at  five  dollars  a  copy,  to  the  damage 
of  the  plaintiff  $3,000,  and  is  still  the  owner  of  the  plate  upon 
which  the  same  were  printed,  and  the  two  hundred  copies  remain- 
ing unsold,  which  they  continue  to  offer  for  sale. 

The  prayer  of  the  bill  is,  that  the  defendants  may  '*  answer  aU 
and  singuLu:  the  matters  and  things"  set  forth  therein,  and  that 
they  be  required  to  surrender  the  copies  on  hand  and  the  plate 
to  an  officer  of  this  Court ''  to  be  cancelled  and  destroyed." 

The  defendants  demur  to  so  much  and  such  parts  of  the  biU 
as  seek  to  have  a  discovery  as  to  the  number  of  copies  of  their 
map  sold  or  on  hand,  because  the  same  wiU  subject  them  to 
penalties  and  forfeitures  as  provided  in  Section  4965  of  the 
Revised  Statutes. 

It  is  well  established  that  a  defendant  may  ''  demur  to  a  dis- 
covery which  may  sybject  him  to  anything  in  the  nature  of  a 
penalty  or  forfeiture."  (Stor.  E.  P.,  Sec.  583.)  And  by  the 
section  of  the  Bevised  Statutes  aforesaid,  the  defendants  are  made 
liable  to  forfeit  to  the  plaintiff  the  plate  upon  which  their  map 
was  printed,  and  every  sheet  thereof,  and  idso  to  pay  a  penaliy 
of  one  doUar  for  every  sheet  found  in  their  possession. 

Apparentlv,  then,  tiie  demurrer  is  weU  taken;  but  counsel  for 
t-he  plaintiff  contends  that  this  is  not  a  bill  of  discovery,  and 
that  nothing  is  sought  to  be  discovered  from  the  defendants  in 
that  respect.  But  it  is  said  on  good  authority  that  every  bill  for 
relief  is  in  reality  a  bill  for  discovery,  since  it  asks  from  the  de- 
fendants an  answer  as  to  all  the  matters  charged  therein  (Stor. 
E.  P.,  Sec.  311);  and  by  the  same  authority  an  answer  mnst 
confess,  avoid,  deny,  or  traverse  all  the  material  parts  of  the 
bill.    (Id.  Sec.  852.) 

The  prayer  for  the  surrender  of  the  plate  and  printed  copies 
on  hand  is  also  demurrable. 
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• 

The  forfeitures  and  penalties  giyen  by  Sec.  4965  of  the  Be- 
vised  Statutes  ^17  Stat.  214),  are  not  enforceable  in  a  Court  of 
equity  in  the  aosence  of  an  express  statute  to  that  effect.  To 
recoTer  the  forfeiture  and  penalties  given  by  this  section  for  the 
infringement  of  his  copyright,  the  plaintiff  must  resort  to  an 
action  at  law.  (Stevens  vs.  Cody,  2  Curt.  200;  Stevens  vs.  Olaclr 
ding,  17  How.  423)  Admitting  this,  however,  counsel  for  the 
pla^ltiff  insists  that  the  surrender  of  these  articles  as  prayed 
for  is  not  an  enforcement  of  the  f oidFeiture  of  them  to  the  plaintiff, 
but  only  a  means  of  enforcing  the  decree  for  a  permanent 
injunction.    No  authority  is  cited  for  this  distinction. 

To  require  the  defendants  to  surrender  their  plate  and  copies 
of  map  for  destruction  will  effectually  enforce  the  forfeiture  as 
against  them,  and  in  favor  of  the  plaintiff  so  far  and  in  the  mode 
he  desired.  In  fact,  upon  the  delivery  of  the  articles  to  the 
officer  of  this  Court  for  the  purpose  desired,  the  forfeiture  is 
there  and  thereby  enforced  against  the  defendants — ^their  right 
in  and  to  the  property  is  divested,  and  it  is  disposed  of  with  the 
consent  of  the  plaintiff. 

On  the  argument,  counsel  for  the  defendants  also  assigned, 
ore  tenns,  as  a  cause  of  demurrer  to  so  much  of  the  bill  as 
alleged  the  amount  of  damages  sustained  by  the  plaintiff  on  ac- 
count of  the  infringement,  that  damages  are  not  recoverable  in 
a  Court  of  equity,  and  the  relief  is  limited  to  an  account  and 
recovery  of  the  profits  made  by  the  defendants  on  the  sale  of 
the  infringing  map. 

This  was  the  rule  in  patent  cases  until  the  passage  of  the  Act 
of  Julv  8, 1870,  when,  by  Sec.  65  of  that  Act  (16  Stat.  206; 
Sec.  4921  of  the  Revised  Statutes),  it  was  provided  that  in  a  suit 
of  equity  when  a  decree  is  given  for  an  infringement  the 
plaintiff  shall  be  entitled  to  recover  not  only  profits  made  by  the 
defendants  but  the  damages  he  has  sustained  thereby.  (Curt. 
Pat.  Sec.  341;  WiUiams  vs.  Leonard,  9  Blatch.  476;  Aridrews 
vs.  Cregan,  7  Fed.  Rep.  478.) 

But  the  provisions  of  the  Act  of  July  8,  1870,  concerning 
patents,  do  not  appear  to  be  applicable  to  copyrights  which  are 
provided  for  separately  in  the  sections  from  85  to  110  inclusive. 

By  Sec.  106  jurisdiction  is  given  to  the  Courts  of  the  United 
States  of  suits  and  actions  arising  under  the  *'  copyright  laws  of 
the  United  Stetes,"  and  power  is  given  them  te  grant  injunc- 
tions according  to  the  course  and  principles  of  Courte  of  equity 
— ^and  incident  of  which,  is  a  right  to  an  account  of  profits. 
(Stevens  vs.  OlcMing,  17  How.  456.)  But  no  provision  is  made, 
as  in  Sec.  55,  supra,  concerning  cases  arising  under  "  the  patent 
laws  of  the  United  States  "  for  tiie  recovery  of  damages  as  well  as 
profite  in  a  suit  in  equity.  The  reason  for  this  distinction  be- 
tween subjecte  so  nearly  identical  in  their  nature  and  origin  is 
not  apparent,  but  the  statute  has  made  it  and  the  Courte  must 
observe  it. 

The  demurrer  is  sustained. 
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[Wednesday,  June  21, 1882.] 


No.  804. 
JOHN  CONNEL  KING  vb.  A.  T.  HAMILTON. 

Pbomzbbobt  Notb.  a  note  for  500  pounds  sterling  is  payable  in  a  oectain 
som  of  "money,"  and,  therofore.  negotiable  and  prima  fade  made 
npon  a  snffloient  consideration. 

PoTTND  Stkslimo.  By  Section  2  of  tbe  Act  of  Marob  3, 1978  (11  Stet.  603; 
Sec.  3565,  B.  S.).  it  is  provided  tbat  '*in  tbe  oonstmction  of  con- 
tracts payable  in  soTereigns  or  pounds  sterling,"  each  pound  shell  be 
▼alned  at  $4.86.6^.  Held,  that  in  an  action  upon  a  note  jiayaUe  in 
pounds  sterling,  it  is  not  necessary  to  aver  or  proTe  the  value  of  snch 
pound  in  money  of  the  United  States,  but  that  tbe  Court  will  give 
judgment  for,  the  value  of  the  contents  of  the  note  in  money  of  th« 
iTnited  States^  according  to  the  ratio  prescribed  by  the  statute. 

Deadt,  J.: 

This  action  is  brought  by  the  plaintiff,  a  British  subject, 
against  the  defendant,  a  citizen  of  Oregon,  upon  a  promissoiy 
note  alleged  to  have  been  made  by  the  defendant  on  Januaiy 
the  29th,  1879,  and  delivered  to  "  Mrs."  John  Pollock,  "for 
the  sum  of  five  hundred  pounds  sterling,  money  of  the  United 
Eiagdom  of  Great  Britain  and  Ireland;"  payable  in  one  year 
after  date,  with  interest  at  the  rate  of  5  per  centum  per  annum; 
which  note  was  afterward  duly  transferred  to  the  plaintiff,  and 
is  still  unpaid.  The  complaint  concludes  with  a  prayer  for  judg- 
ment against  the  defendant  for  said  sum  of  500  pounds  and 
interest,  or  "  its  equivalent  in  money  of  the  United  States." 
Nothing  is  alleged  as  to  where  the  note  was  made  or  made  pay- 
able. 

The  defendant  demurs  because:  (1)  The  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action;  and  (2)  it 
does  not  appear  that  the  note  was  made  "  for  value. " 

Upon  the  argument  of  the  demurrer  the  point  made  by  counsel 
for  defendant  was  that  the  note  was  not  made  for  '*  money"  but 
a  commodity,  and  therefore  it  was  neither  negotiable  nor  pre- 
sumed to  have  been  made  upon  a  sufficient  consideration,  bat 
that  the  same  must  be  alleged  as  in  the  case  of  an  ordinary 
simple  contract. 

In  support  of  the  demurrer  counsel  cites  Com.  vs.  Haupt^  10 
Allen,  38;  Edwards  on  Bills,  128;  Byles  on  Bills,  92;  Bobinson 
TS.  Hall,  28  How.  Prac.  E.  342;  Abbott's  L.  D.,  Money. 

The  rule  that  bills  and  notes  must  be  for  the  payment  of 
''  money"  is  admitted.  (Story  on  Bills,  Sec.  43;  Bytes  on  Bills, 
92;  Ohitty  on  Bills,  133;  Dau.  on  Neg.  Inst.,  Sec.  50.)  " 

But  it  is  equally  well  established  that  they  may  be  made  pay- 
able in  the  "money"  of  any  country — ^in  its  coins,  "  such  as 
guineas,  ducats,  Louis  d'ors,  doubloons,  crowns,  or  dollars;  or 
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in  ihe  known  currency  of  a  country,  as  pounds  sterling,  livres, 
toumoises,  francs,  florins,  etc. ;  for  in  all  these  cases  the  sum  of 
money  is  fixed  by  the  par  of  exchange  or  the  known  denomination 
of  the  currency  witii  reference  to  the  par."  (Story  on  Bills, 
Sec.  43;  Dau.  on  Neg.  Inst.,  Sec.  58;  Edwards  on  Bills,  137-8; 
Black  y%.  Ward,  27  Mich.  191;  Tkompsan  vs.  Shan,  23  W^nd.  74.) 

It  follows  that  a  note  payable  in  pounds  sterling,  or  British 
sovereigns,  is  payable  in  ''  money''  just  as  much  and  as  certainly, 
as  if  it  was  payable  in  dollars. 

The  case  is  different  from  a  note  made  payable  in  *'  currency," 
which  may  be  "money,"  only  conventionally,  but  not  legidly. 
But  where  a  note  is  made  payable  in  a  particular  denomination 
ol»f oreign  money,  as  pounds  sterling,  it  is  payable  in  money  the 
same  as  if  it  was  payable  in  a  denomination  of  domestic  money. 
As  was  said  in  the  Court,  in  Thompson  vs.  Sloan,  supra,  a  bill  or 
note  payable  in  money  of  a  foreign  denomination  is  negotiable, 
"  for  it  can  be  paid  in  our  own  coin  of  equivalent  value,  to  which 
it  is  always  reduced  by  recovery.  A  note  payable  in  pounds 
sterling  and  pence,  made  in  any  country,  is  but  another  mode 
of  expressing  the  amount  in  dollars  and  cents;  and  it  is  so 
understood  judicially." 

It  is  also  said  in  the  books  that  the  plaintiff  in  such  case  should 
allege  and  prove  the  value  of  the  sum  expressed  in  foreign 
money  in  the  money  of  the  United  States;  which  has  not  been 
done  here.    But  I  apprehend  that  this  is  now  unnecessary. 

By  Sec.  2  of  the  Act  of  March  3,  1873  (17  Stat.  603,  Sec. 
3566  B.  S.),  it  is  provided,  that  ''  In  all  payments  by  or  to  the 
Treasury''  "  the  sovereign  or  pound  sterling  "  shall  "  be  deemed 
equal  to  $4  86  cents  and  6|  mills;"  and  this  rule  is  further 
declared  applicable  to  the  appraisement  of  imported  merchan- 
dise when  the  value  of  the  invoice  is  expressed  in  pounds 
sterling,  '*  and  in  the  construction  ofcoTdracts  payable  in  sovereigns 
or  pounds  sterling;"  and  this  valuation  is  declared  to  be  the  par 
of  exchange  between  Great  Britain  and  the  United  States. 

The  provision  concerning  contracts  payable  in  sovereigns  or 
I)Ounds  sterling  is  now  in  the  legislation  of  the  United  States. 

In  the  Collector  vs.  Richards,^  23  Wall.  246,  this  Act  came 
before  the  Supreme  Court,  and  the  opinion  of  Mr.  Justice 
Bradley  is  instructive  upon  tiie  subject  under  consideration.  It 
seems  to  have  been  taken  for  granted  that  the  pound  sterling  is 
money,  and  known  as  such  to  the  Court  independently  of  the 
Act  of  Congress;  and  money,  too,  that  can,  in  a  judicial  pro- 
ceeding, be  converted  into  money  of  the  United  States,  upon 
proof  of  the  par  of  exchange.  He  says:  "Although  the 
sovereign  or  pound  sterling,  as  a  coin,  has  only  existed  since 
the  year  1717,  the  amount  of  pure  gold  contained  in  the  pound 
sterling  (estimating  the  guinea  at  21  shillings)  has  been  113.001 
grains  ever  since  tiie  year  1717;  and  as  the  United  States  dollar 
contains  23.22  grains  of  pure  metal,  it  only  requires  a  process 
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of  simple  divison  to  show  that  the  value  of  the  Bovereign  is  pre- 
cisely what  the  second  section  of  the  Act  detennines  it  to  be. 
This  intrinsic  value  of  the  pound  sterling,  as  represented  by  the 
gold  coins  of  England,  was  a  matter  of  such  puolic  notoriety  as 
to  need  no  extraneous  inquiry  on  the  subject.  It  was  the  public 
law  of  the  British  Empire  during  the  penod  of  our  own  coloniBl 
history,  of  which  all  our  Courts  were  required  to  take  judicial 
notice;  and  its  continuance  to  the  present  time  is  a  public  fact 
as  well  established  as  any  other  act  of  the  British  Goyemment/' 

The  contract  sued  on  here  is  a  contract  for  the  payment  of 
"  money,"  and  not  a  *'  commodity."  It  is  also  a  contract  for 
the  payment  of  pounds  sterling,  and  therefore  within  the  pur- 
view of  the  Act  of  1873,  supra^  which  establishes  the  value 4)f 
this  foreign  coin  in  money  of  tJie  United  States.  It  is  not  re- 
quired to  aver  or  prove  what  the  law  establishes,  and  therefore, 
in  giving  judgment  for  the  plaintiff  in  this  action,  it  is  only 
necessary  to  convert  the  500  pounds  into  dollars  at  the  rate  ot 
4.866^  of  the  latter  to  one  of  tne  former. 

Beyond  a  doubt,  then,  this  note  was  made  for  *'  money,"  and 
for  a  sum  certain,  because  a  note  for  any  number  of  pounds 
sterling  is  only  another  form  of  expression  for  the  equivalent  in 
dollars,  which  equivalent  is  now  prescribed  by  statute. 

The  case  of  the  Com.  vs.  Haupt,  10  Allen,  supra,  in  which  the 
annual  report  of  the  mint  was  taken  as  the  value  of  the  pound  ) 

sterUng  (14.84.48)  arose  under  the  Act  of  1857  ^11  Stat.  163), 
and  was  decided  prior  to  the  passage  of  the  Act  oi  1873. 

The  demurrer  is  overruled. 


United  States  District  Court. 

DiSTKIOT  OF  ObEOON. 


[Tuesday,  June  27, 1882.] 
No.  1224. 


THE  UNITED  STATES  vs.  WILLIAM  CHILDERS. 

GsAMT  TO  THS  KoBTHKBN  Pacifeo  SauiWat  OoMPAiTT.  By  the  Aot  of  JvHj 
2,  1864  (13  Stat.  865),  the  odd-nombered  seotions  alonff  the  liM 
of  the  North  Faoifio  Railway  Oompany,  for  forty  miles  on  either  side 
of  the  line  in  the  Territories,  and  twenty  miles  in  the  States,  is  set 
apart  and  devoted  to  the  constmotion  of  the  road  of  said  oorporation; 
bat  said  Act  is  not  a  present  grant  of  said  lands  to  said  corporatioii« 
bat  only  in  effect  an  agreement  or  provision  that  the  same  shall  be 
conveyed  to  it  absolutely,  when  and  as  fast  as  any  twenty-fiTS  miles  of 
said  road  is  constructed  and  accepted  by  the  United  States;  and  in 
the  meantime,  the  legal  title  to  the  nneamed  and  unpatented 
sections  is  in  the  United  States,  who  may  therefore  maintain  1^ 
proceedings  against  any  one  that  unlawfully  outs  timber  thereon. 


I 
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« 

Deabt,  J. 

The  defendant  is  accused  by  the  information  herein  of  the 
crime  of  cutting  timber  on  the  public  lands  of  the  United  Stated, 
-within  the  jurisdiction  of  this  Court,  with  the  intent  to  dispose 
of  the  same  contrary  to  the  statute  of  the  United  States. 

The  defendant  pleads  ^'not  guilty,"  and  submits  the  case  to 
the  Court  for  judgment  upon  the  following  statement  of  fact, 
which,  it  is  agreed  between  himself  and  the  District  Attorney, 
shall  stand  and  be  considered  as  the  special  verdict  of  a  jury, 
duly  found  and  given  in  the  case,  upon  a  trial  of  the  issue  made 
by  said  plea,  to  wit: 

*'  That  the  defendant  in  the  year  1880  went  upon  the  north' 
east  i  of  section  one  of  townslup  2  north,  range  eight  east  of 
the  Wallamet  meridian,  situate  on  the  south  bank  of  the 
Columbia  river,  near  Shell  Bock,  about  twelve  miles  above  the 
Cascades,  in  the  county  of  Wasco  and  State  of  Oregon,  under  a 
contract  with  the  Northern  Pacific  Railroad  Company  to  pur- 
chase the  same  of  it  in  ^ve  years  thereafter,  with  a  permit 
therein  to  cut  timber  thereon  for  the  improvement  of  the 
premises;  that  the  defendant  built  a  house  thereon  and  con- 
structed a  flume  upon  which  to  float  wood  to  the  river,  and 
afterwards  sold  his  improvements  upon  the  premises  to  a  third 
person  for  $1,000  and  abandoned  them;  that  during  his  occu- 
pancy of  the  premises  he  cut  about  six  hundred  trees  from 
about  ten  acres  of  the  same  from  which  he  made  about  1200 
cords  of  firewood,  that  he  boated  to  The  Dalles,  a  distance 
of  about  twenty-eight  miles,  and  sold  it  for  $4,800;  tiiat 
said  timber  was  worth  while  uncut  about  fifty  cents  a  tree  or 
twenty-five  cents  a  cord;  and  that  the  premises  are  within  the 
limits  of  the  grant  to  the  Northern  Pacific  Bailroad  Company, 
as  provided  in  Sees.  3  and  4  of  the  Act  of  July  2, 1864  (13  Stat. 
365),  granting  lands  to  aid  in  the  construction  of  said  railway, 
but  bein^  as  yet  *  unearned '  and  unpatented  because  '  not 
opposite  to  and  coterminous  with '  any  *  complete  section '  or 
portion  of  the  road  of  said  corporation.'' 

By  Sec.  3  of  said  Act  of  July  2, 1864,  it  is  provided  "  That  there 
be  and  hereby  is  granted  to  tiie  Northern  Jracific  Bailroad  Com- 
pany, its  successors  and  assigns  for  the  purpose  of  aiding  in  the 
constaiction  "  of  its  road  and  telegraph  line  to  the  Pacific  coast, 
the  odd-numbered  sections  of  the  public  lauds  of  the  United 
States  for  forty  miles  on  each  side  of  the  line  of  said  road 
through  the  Territories,  and  twenty  miles  through  the  States, 
not  otherwise  appropriated  ''  at  the  time  the  line  of  said  road  is 
definitely  fixed  and  a  plat  thereof  filed  in  the  office  of  the 
Commissioner  of  the  General  Land  Office;"  and  by  Sec.  4  it 
is  further  provided:  "That  whenever  said  Northern  Pacific 
Bailroad  Company  shall  have  twenty-five  consecutive  miles  of 
any  portion  of  said  railroad  and  telegraph  line  ready  for  the 
service  contemplated"  by  the  Act,  and  that  fact  shall  be  made  to 
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appear  to  the  President  by  report  of  Oommisaioners  as  therein 
provided,  "  patents  of  lands  aforesaid  shall  be  issued  to  said 
company,  confirming  to  the  said  company  the  right  and  title  to 
said  lands,  situate  opposite  to  and  coterminous  with  said  com- 
pleted section  of  said  road;  and,  from  time  to  time,  whenever 
twenty-five  additional  consecutive  miles  shall  have  been  con- 
structed, completed,  and  in  readiness  as  aforesaid,  and  verified 
by  said  Commissioners  to  t)ie  President  of  the  United  States, 
then  patents  shall  be  issued  to  said  company  conveying  the  addi- 
tional sections  of  land  as  aforesaid,  and  so  on  as  fast  as  eveij 
twenty-five  miles  of  said  road  is  completed  as  aforesaid:" 
Provided,  that  only  ten  sections  of  land  per  mile  ''  shall  be  con- 
veyed to  said  company"  on  the  line  of  the  road  east  of  the 
western  boundary  of  Minnesota  until  the  whole  of  said  road 
east  of  said  boundary  is  finished. 

Section  6  of  the  Act  provides,  that  the  President  shall  cause 
the  lands  to  be  surveyed  for  forty  miles  in  width  on  both  sides 
of  said  road,  ''  after  the  general  route  shall  be  fixed,  and  as  fast 
as  may  be  required  by  the  construction  of  said  railroad;  and 
t^e  odd  sections  of  land  hereby  granted  shall  not  be  liable  to 
sale,  or  entiy  or  pre-emption  before  or  after  they  are  surveyed, 
except  by  said  company,  as  provided  in  this  Act/' 

Upon  this  state  of  law  and  fact  the  question  is.  Did  the  Act  of 
July  2, 1864,  supra,  vest  in  or  pass  the  title  to  the  odd  sections 
along  the  line  of  the  road,  to  the  Northern  Pacific  Railroad  Com- 
pany, as  soon  as  said  line  was  definitely  fixed  and  the  plat 
thereof  filed  in  the  General  Land  Office,  or  does  it  remain  in  the 
United  States  until  it  is  earned  by  the  company  by  the  construc- 
tion of  the  road  opposite  thereto,  and  the  issue  of  the  patent 
therefor  ? 

The  case  of  Schulenberg  vs.  Harriman,  21  Wall.  44,  is  a  lead- 
ing case  on  this  subject.  There  the  Act  under  consideration 
^une  3,  1856,  11  Stat.  20)  was  held  to  be  a  present  grant  to  the 
State  of  Wisconsin,  and  that  the  legal  title  thereby  passed  to  the 
State.  But  besides  the  words  of  grant  similar  to  those  in  Sec- 
tion 3  of  the  North  Pacific  Bailway  Act— ''that  there  be  and  is 
hereby  granted" — the  Wisconsin  Act  also  provided  that  the 
lands  embraced  therein  should  "  be  subject  to  the  disposal  of 
the  Legislature,"  and  that  in  case  the  road  they  were  given  to 
aid  in  the  construction  of  was  not  built  in  ten  years,  the  lands 
remaining  unsold  should  revert  to  the  United  States;  and  no 
provision  was  made  in  the  Act  for  issuing  patents  to  the  lands, 
nor  did  it  contain  any  clause  which  purported  to,  or  could  be 
construed  to  restrain  or  limit  the  operation  of  the  words  of 
present  grant. 

The  Court  held  that  the  legal  title  to  the  lands  passed  to  the 
State,  and  therefore  it  was  the  owner  of  logs  cut  thereon,  and 
was  entitled  to  the  benefit  of  the  usual  remedies  for  their  re- 
moval or  conversion. 
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The  doctrine  of  the  case  is  succinctly  stated  by  Mr.  Justice 
Field,  in  his  opinion,  as  follows: 

*'  They,  the  authorities,  establish  the  conclusion  that  unless 
there  are  other  clauses  in  a  statute  restraining  the  operation  of 
words  of  present  grant,  these  must  be  taken  in  their  natural 
sense  to  import  an  immediate  transfer  of  title,  although  subse- 
quent proceedings  may  be  required  to  give  precision  to  that 
title  and  attach  it  to  specific  tracts. " 

But,  in  my  judgment,  the  clauses  in  Section  4  of  .the  Act 
under  consideration,  concerning  conveyance  of  the  lands  granted 
to  the  corporation  as  each  section  of  twenty-fiye  miles  of  the 
road  is  constructed  and  accepted  by  the  grantor,  does  restrain 
the  operation  of  the  words  of  present  grant  in  Section  3,  so  that 
it  appears  manifest,  that  while  it  was  the  intention  of  Congress 
to  set  apart  and  devote  the  lands  in  question  absolutely  to  the 
construction  of  the  North  Pacific  Railway,  yet  it  did  not  in- 
tend to  part  with  the  title  to  them,  until,  and  only  so  fast,  as  they 
were  earned  by  the  completion  of  the  work. 

This  view  oi  ifie  question  is  further  confirmed  by  the  provi- 
sions contained  in  Sections  8  and  9  of  the  Act,  the  plain  purport 
and  effect  of  which  is,  that  if  the  company  does  not  proceed  with 
the  work  and  complete  the  road  as  rapidly  as  therein  provided, 
the  United  States  may  take  the  construction  of  the  road  into  its 
own  hands,  and  to  that  end,  may  dispose  of  or  appropriate  the 
unearned  and  unpatented  lands  in  any  way  ''needful  and 
necessary  to  insure  a  speedy  completion  of  the  road." 

Such  a  power  is  compatible  and  consonant  with  the  idea  that 
lands  were  devoted  by  Congress  to  the  construction  of  the  road, 
while  the  legal  title  and  control  of  them  should  remain  in  the 
United  States  until  the  lands  were  earned  by  the  company  in 
the  construction  of  the  same,  but  incompatible  with  the  idea  of 
an  absolute  grant  to  the  corporation  inpraesenti,  that  would 
entitle  it  io  dispose  of,  encumber,  or  squander  the  lands  in 
advance  of  the  construction  of  the  road  and  thereby  prevent  the 
United  States  from  completing  it  by  this  means,  in  the  contin- 
gency contemplated. 

In  Bice  vs.  RaUway  Company,  1  Black,  358,  it  was  held  that 
an  Act  giving  lands  to  the  Territory  of  Minnesota,  to  aid  in  the 
construction  of  a  railway  therein,  by  words  of  present  grant — 
"  there  is  hereby  granted  " — did  not  pass  the  title  to  the  Territory, 
taken  in  connection  with  another  provision  in  the  Act,  to  the 
effect  that  no  title  should  vest  in  the  Territory  until  twenty  miles 
of  the  road  were  completed  and  accepted  by  the  Secretary  of  the 
Interior,  when  a  patent  should  issue  for  so  much  of  the  grant, 
and  so  on,  as  often  as  bjiv  twenty  miles  of  the  road  were  so  com- 
pleted and  accepted.  This  ruling  was  approved  in  Schidenherg 
vs.  Harrimariy  mpra,  62. 

And  although  there  is  no  express  declaration  in  the  North 
Pacific  Act  that  the  titie  shall  vest  in  the  corporation  until  the 
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completion  of  the  road,  or  portions  of  it,  yet  the  legal  effect  of 
the  olaoses  therein,  whioh  provide  for  conyejing  and  eonfirming 
the  title  to  the  company  by  patent  only  upon  i£e  completion  of 
the  road,  or  portions  oif^it,  is  the  same. 

Mj  conclusion,  then,  is,  that  the  legal  title  to  the  unearned 
portions  of  this  grant--the  odd-numbered  sections  opposite  to 
which  the  road  has  not  been  completed  and  accepted — ^is  still  in 
the  United  States. 

Subsequent  to  the  grant  and  the  adoption  of  the  line  of  the 
road,  and  prior  to  its  construction,  the  relation  between  the 
United  States  and  the  corporation  is  analogous  to  that  of  yendor 
and  yendee,  the  latter  being  in  possession  under  a  Contract  to 
purchase  and  receiye  a  conyeyance  upon  the  payment  of  the  pur- 
chase money  or  the  performance  of  tiie  act  constituting  the  con- 
sideration for  the  sale. 

The  premises  upon  which  the  defendant  cut  the  timber  in 
question  being  a  part  of  these  unearned  lands  he  is  guiltr  of 
yiolatin^  Section  4  of  the  Act  of  June  3,  1878  (20  Stat.  90),  which 
enacts  that  any  person  who  shall  unlawfully  cut  any  timber  grow- 
ing on  any  land  of  the  United  States,  in  Oregon,  with  intent  to 
export  or  dispose  of  the  same  shall  be  guilty  of  a  misdemeanor, 
and  on  conyiction  thereof  fined  not  less  than  $100,  or  more  than 
$1000. 

Supreme  Court  of  the  Territory  of  Utah. 


[Piled  July  7th,  1882.] 

SASAH  SKEWED,  substituted  Bbsfohdxht, 

ys. 
BAIiLABD  S.  DUNN,  Appkllaot. 

PBAonofl — SuBSTiTUTioii — Pabtt  im  IiiTBSBST.  Where  an  action  has  been 
commenced  in  the  Justice  Court  in  the  name  of  the  husband,  and 
judgment  giyen  for  him,  it  is  error  for  the  District  Oourt  to  substitute 
the  wife  as  plaintiff  upon  the  petition  and  a£Sdayit  of  the  husband 
that  she  is  the  true  owner  of  the  original  demand,  and  that  he  has 
transferred  the  judgment  obtained  by  him  to  her;  the  action  was  not 
begun  by  the  real  party  in  interest. 

Id. — ^EymsMGX — HorsBAND  and  Wifb.  Assuming*  that  the  husband  was 
the  owner  of  the  notes  sued  on,  and  therefore  had  an  assignable  int«c^ 
est  in  the  judgment;  he  would  have  no  right  to  substitute  his  wif e  aa 
plaintiff  in  ordeV  that  she  might  testify  in  support  of  the  daim  which 
she  could  not  have  done  had  her  husband  remained  plaintiff. 

TwiSB,  J.  (Hunter,  C.  J.  and  EmerBon,^J.,  concurring): 

This  action  was  commenced  before  a  Justice  of  the  Peace  in 
Salt  Lake  County. 

The  complaint,  among  other  things,  alleges  that  the  defend- 
ant made  two  promissory  notes,  each  payable  to  Sarah  Skewes; 
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that  they  had  been  endorsed  to  the  then  plaintiff,  William 
Skewes;  that  neither  of  them  had  been  paid  except  ihe  sum  of 
$12.50  upon  each. 

The  answer  set  up  seyeral  defenses,  a  specification  of  which 
is  not  necessaiy  here.  Upon  trial,  the  Justice  rendered  judg- 
ment for  the  plaintiff  for  the  balance  due  on  the  notes. 

The  defendant  appealed  to  the  District  Court,  where  he  was 
entitled  to  a  trial  anew,  on  the  same  cause  of  action  and  plead- 
ings, as  in  the  Justice  Court,  and^was  liable  to  be  confronted 
with  the  same  testimony  that  could  have  been  introduced  on  the 
trial  before  the  Justice,  and.no  other. 

In  the  District  Court,  the  former  plaintiff,  William  Skewes, 
joined  by  his  wife,  Sarah  Skewes,  moved  the  Court,  upon  hia 
affidavit,  to  allow  Sarah  Skewes  to  be  substituted  as  plaintiff, 
and  that  the  cause  be  continued  in  her  name.  In  the  affidavit, 
he  says:  "The  said  notes  were  endorsed  to  me  without  con- 
sideration. That  the  said  Sarah  Skewes  was  and  is  the  owner  of 
said  notes,  and  is  really  the  party  beneficially  interested  in  this 
action.  That  I  have  this  day  transferred  the  judgment  in  the 
Court  below  to  her,  and  now  have  no  beneficial  interest  what- 
eyer  in  this  action,  and  consent  to  the  substitution  and  further 
prosecution  of  this  action  in  the  name  of  Sarah  Skewes,  as  plain- 
tiff, and  ask  that  the  same  may  be  done." 

Although  William,  in  his  affidavit,  says  he  has  transferred  to 
Sarah  the  judgment,  he  also  says  that  she  ''  was  and  is  the 
ovener  of  said  notes,  and  is  really  the  party  beneficially  inter- 
ested in  this  action." 

It  is  clear  from  this  statement  that  the  judgment  obtained  bv 
him  in  the  Justice  Court,  was  not  hia  property;  that,  alihough 
in  his  name,  it  was  the  property  of  his  wife;  that  at  the  com- 
mencement of  the  suit  he  had  no  interest  in  ihe  cause  of  action, 
and  acquired  none  at  any  time  thereafter;  therefore  she,  pending 
the  suit,  neither  acquired  nor  succeeded  to  any  interest  wha^ 
ever  of  her  husband;  that  the  cause  of  action,  at  the  time  of 
making  the  motion,  was  her  property,  as  it  was  at  the  com- 
mencement of  the  suit;  that  the  action  was  not  commenced  and 
had  not  been  prosecuted  in  the  name  of  the  real  party  in 
interest.    (See  Section  4  of  the  Practice  Act.) 

The  Court  below  erred  in  substituting  her  as  the  plaintiff,  be- 
cause, at  the  time  of  the  commencement  of  the  action  in  the 
Justice  Court,  as  it  appears  by  the  affidavit  of  William  Skewes  on 
the  motion  to  substitute,  that  he  was  not  the  real  party  in  interest 
in  the  action.  {Dubbers  vs.  Qoilx,  51  Cal.  163;  Eaton  et  dl.  vs. 
AMaer,  67  Barb.  179;  KiUmere  vs.  Galvin,  24  Barb.  666.) 

Assuming  that  the  cause  of  action,  whatever  it  may  have  been 
at  the  time  the  motion  was  made,  whether  it  was  the  judgment 
of  the  Justice,  or  the  notes  sued  upon,  was  the  property  of  the 
original  plaintiff  of  record,  and  was  by  him  duly  assigned  to 
Sarah  Skewes,  the  Court  below  could  rightfully,  upon  the  motion 
sustained  by  the  affidavit,  order  her  to  be  substituted  in  the  place 
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of  her  hoBband,  the  original  plaintiff,  and  the  action  to  be  con- 
tinued in  her  name,  only  upon  the  condition  that  it  be  so  done 
as  not  to  wrong  or  prejudice  the  defendant  in  any  right  or 
remedy  involved  in  the  action.  If  such  substitution  would  re- 
sult in  prejudice  or  injury  to  any  right  of  the  defendant  in  the 
case,  then  it  was  error  and  ought  not  to  have  been  allowed. 
(Howard  et  al.  vs.  Taylor,  11  Howaid  Pr.  B.  380;  S.  G.  5  Duer. 
604.) 

Section  1604  of  the  compiled  laws  provides  that:  ''  A  husband 
shall  not  be  a  witness  for  or  against  his  wife,  nor  a  wife  a  witness 
for  or  against  her  husband." 

The  unconditional  substitution  of  Sarah  for  William  Skewee,  of 
the  wife  for  the  husband,  as  plaintiff,  permitted  Sarah  Skewes, 
against  the  objection  of  the  defendant,  to  testify  as  a  witness  in 
the  case  in  her  own  behalf. 

This  would  not  have  been  permitted  before  the  substitation. 
From  the  record  it  appears  that  her  testimony  was  greatly  to  the 
prejudice  of  the  defendant.  The  only  reason  apparent  from  the 
record  for  desiring  the  ^bstitution,  was  that  the  testimony  of 
Sarah  Skewes  might  be  available  on  tJie  trial  of  the  case. 

In  Harris  vs.  BenneU,  6  How.  P.  B.  220,  the  assignee  of  the 
cause  of  action  moved  to  be  made  plaintiff;  upon  this  motion  the 
Court  said:  *'  The  motion  can  be  granted  only  on  condition  that 
it  be  stipulated  that  the  present  plaintiff  cannot  be  examined  as 
a  witness;  on  that  stipulation  it  may  be  granted."  If  a  third 
party  to  whom  the  plaintiff  has  assigned  his  cause  of  action  can 
be  substituted  as  plaintiff  only  upon  a  stipulation  that  the  original 
plaintiff,  who  could  not  be  made  a  witness  while  a  party  to  the 
suit,  cannot  be  examined  as  a  witness,  it  would  seem,  with  equal 
force  of  reason,  that  a  third  party,  who  cannot  be  a  witness 
unless  made  party  to  the  suit,  can  be  made  plaintiff  only  upon 
the  stipulation  that  he  shall  not  be  examined  as  a  witness. 

The  fact  that  Sarah  Skewes  was  the  only  party  beneficially  in- 
terested in  the  cause  of  action,  does  not,  as  we  have  seen,  re- 
move the  objection.  (Dribbers  vs.  Chux;  Eaton  et  aL  vs.  AUger, 
supra.) 

The  case  is  reversed  and  remanded  to  the  District  Court 


New  Law  Fablications. 


•*  Southern  Law  Beview,"  for  June — July. 

*'  Morrison's  Transcript  of  the  Decisions  of  the  Supreme  Court 
of  the  United  States,"  Vol.  IV,  No.  3. 

''U.  S.  Supreme  Court  Beporter/'  Vol.  I.  No.  4,  edited  by 
Justice  Miller. 


tdixt  ^ufit  %m  l0umal 


Vol.  rx.  July  29,  1882.  No.  23. 

Current  Topics. 

THE  SUPREME  COURT. 

The  answers  received  to  the  circular  note  addressed  by  us 
soliciting  the  views  of  the  profession  as  to  the  mode  of  arguing 
and  disposing  of  the  cases  before  the  Supreme  Court,  discloses 
a  deep  and  earnest  interest  in  the  matter,  and  an  almost  uni- 
versal desire  for  some  change  which  will  give  relief  from  the 
practical  working  of  the  rules  and  practice  now  in  force. 

The  spirit  in  which  the  whole  subject-matter  has  been  called 
to  the  attention  of  the  profession  seems  generally  to  have  been 
understood,  and  all  suggestions  have  been  made,  not  in  the 
nature  of  prejudiced  criticism,  but  in  an  impassionate  desire 
and  hope  to  help  devise  something  that  would  ameliorate  the 
confessedly  bad  state  of  affairs. 

The  Bar  generally  are  in  sjrmpathy  with  the  Court,  and  we 
are  no  exception.  Indeed,  it  is  the  great  respect  we  entertain 
for  it  which  has  induced  us  to  take  the  initiative  in  the  effort  to 
do  something  which  will  prevent  it  from  losing  that  high  regard 
doe  it,  and  for  which  its  members  are  working  so  industriously, 
but  which  they  are  fast  losing.  The  dissatisfaction  does  not 
come  from  a  conviction  that  the  Court  does  not  ^^ork  arduously. 
It  works  too  much  in  the  vjrong  direction.  In  its  eagerness  to 
dear  the  calendar  it  has  adopted  rules  that  work  great  injury  to 
its  reputation,  and  engenders  the  ill-will  of  the  practitioner  and 
the  litigant. 

We  repeat,  that  what  we  have  said  and  what  we  are  doing  is 
not  to  animadvert  upon  the  learned  and  respected  gentlemen  who 
compose  the  present  Bench,  but  to  collect  the  vievrs  of  the 
general  Bar  in  regard  to  the  manifest  defects  in  the  working  of 
the  Court,  with  a  view  of  correcting  them.  We  believe  this 
power  is  with  the  Court,  to  a  great  extent  at  least.  It  may  be 
that  the  defects  are  deep  rooted  in  the  very  constitutional 
system  itself.  If  so,  and  the  discussions  provoked  by  our  efforts 
point  this  out  clearly  and  unmistakably,  then  our  labors  will  not 
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have  been  in  vain.  If  there  must  be  some  change  made  in  the 
constitutional  proyision  creating  this  Court,  then  let  us  haye  il 
at  the  earliest  possible  moment.  That  the  practical  working  of 
the  Court  at  present  is  a  positive  denial  of  justice  is  conceded 
by  all.  When  a  cause  must  remain  upon  the  calendar  nearly 
two  years  before  it  is  reached  for  argument  and  decision,  it  is  a 
lamentable  commentary  upon  a  system  said  to  be  one  of  quick 
but  sure  justice. 

But  we  have  thought  that  some  relief  could  be  obtained  by  a 
change  in  the  mode  of  submission  and  consideration  of  the  cases. 
At  the  opening  of  the  January  term  the  Chief  Justice  remarked 
to  the  Bar  that  they  must  rely  mainly  upon  their  briefs,  as 
the  Court  had  not  time  to  listen  to  oral  arguments.  In  accord- 
ance with  this  suggestion,  arguments  were  limited  to  thirty 
minutes. 

With  all  due  deference,  we  submit  that  this  course  was  neither 
one  thing  nor  the  other.  In  many  cases,  so  short  a  period  is  of 
no  use  whatever;  in  others,  its  apparent  brevity  hurries  the  at- 
torney so  that  it  does  not  do  his  case  justice.  In  none  is  it  of 
any  avail  unless  the  argument  is  used  by  the  Court  while  it  is  fresh 
in  its  memory.  In  every  case,  whether  sufficient  or  not,  it  con- 
stimes  time. 

If  a  Court  reads  a  brief  in  the  light  of  a  full  explanation  fur- 
nished by  its  author,  the  one  supplements  the  other.  If  it  reads 
it  in  the  dim  light  of  an  unfinished,  hurried  explanation,  it 
might  as  well  exclusively  rely  upon  its  own  illuminating  powers. 
The  same  thing  made  be  said  if  the  reading  of  the  brief  is  so 
long  x>ostponed  that  the  light  of  even  a  thorough  explanation 
has  burnt  itself  out. 

Of  course,  then,  in  the  last  two  instances,  the  time  consumed 
by  the  oral  argument  is  wasted — a  great  loss  when  we  reflect 
that  it  so  [much  curtails  the  time  to  be  spent  in  deciding  that 
case.  Under  the  present  system,  iime  is  too  precious  to  be 
wasted.    If  a  leak  is  detected,  this  leak  must  be  stopped. 

We  therefore  suggest  that  either  oral  argument  be  abolished, 
and  the  whole  time  of  the  Court  be  devoted  to  the  printed  biie&, 
or  that  only  a  few  cases  be  submitted  at  a  time — and  let  these 
be  thoroughly  argued  both  orally  and  by  briefs,  and  then  decide 
them  before  allowing  any  more  to  be  submitted. 

We  will,  in  due  time,  publish  the  voice  of  the  Bar,  as  evidenced 
by  their  communications  to  us. 
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IMPORTANT  TIMBEB  DECISION, 

Secretary  Teller  has  just  decided  a  case  of  much  importance 
to  timber  enterers.  It  is  that  of  OaUoway  ys.  Winston,  and  re- 
fers to  land  situated  in  Dakota.  It  appears  that  Winston  entered 
certain  timber  lauds,  and  during  the  first  year  hired  Galloway 
to  clear  and  plow  five  acres,  to  comply  with  the  law.  Galloway, 
it  seems,  only  cleared  and  plowed  three  and  one-half  acres, 
and  represented  to  Winston  that  he  had  plowed  five  acres,  as 
demanded  by  the  law.  At  the  end  of  the  pre-emption  period 
Winston  had  cleared  more  than  the  number  of  acres  required  by 
law,  and  had  applied  for  his  patent,  when  Galloway  filed  an  affi- 
davit stating  that  he  did  not  fulfill  the  provision  of  the  law, 
which  required  that  five  acres  must  be  cleared  and  cultivated 
during  the  first  year.  The  Commissioner  of  the  General  Land 
Office  held  Winston  to  the  technical  construction  of  the  law,  but 
Teller  has  reversed  the  decision,  and  ho^ds  that  a  man  who  en- 
ters timber  lands  may  fail  to  do  the  work  required  the  first  year 
within  the  required  time,  yet  if  he  does  so  before  a  contest  is 
instituted  and  another  right  intervenes,  and  his  deficiency  in  his 
first  year's  work  has  been  cured,  so  that  at  the  date  of  the  initi- 
ation of  the  contest  the  land  is  in  the  condition  it  would  have 
been  had  the  work  been  performed  within  the  time  required  by 
law,  he  is  entitied  to  his  entry. 


From  a  contemporary,  we  clip  the  following: 

"  Claba  S.  Foltz,  the  learned  lady  attorney,  of  San  Francisco, 
has  returned  from  her  late  visit  to  Oregon  and  Washington  Ter- 
ritory. We  see  by  the  papers  that  this  talented  lady  lawyer  and 
gifted  orator  received  a  very  flattering  compliment  from  Judge 
Deady,  of  the  United  States  Circuit  Court.  While  the  Court 
was  in  session  the  Judge  espied  the  distinguished  lady  seated  in 
the  room,  when  he  immediately  arose,  and  taking  her  by  the 
hand  escorted  her  to  a  seat  beside  him  on  the  Bench,  and  after 
tbe  adjournment  of  the  Court  he  introduced  her  to  every  lawyer 
present.  This  was  indeed  an  honor,  and  Judge  Deady  has  the 
thanlcB  of  the  ladies  of  Califomia  for  his  true  gentiemanly  cour- 
tesy to  Sister  Foltz." 
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Depabtment  No.  2. 


[FUed  July  25,  1882.] 

No.  8091. 

DeTHOMAS,  AppELLAirr, 

vs. 
WITHEBBT  ET  AL.  Bespondents. 

Act  07  God— BbpijEtin — Bond— Dbtensb.  It  is  no  defense  to  an  aotion 
upon  a  replevin  bond  that  the  property  was  lost  throagh  the  act  of 
God. 

Appeal  from  Superior  Court,  San  Diego  County. 

Brunson  dk  Wells,  and  Hotchkiaa,  for  appellant. 
Chase,  Arnold  dk  HunsaJcer,  for  respondents. 

MoRBisoN,  C.  J.,  delivered  the  opinion  of  the  Court: 

Appeal  from  final  judgment  in  favor  of  defendants,  on  de- 
murrer to  the  complaint.  The  following  are  the  material 
facts  in  the  case: 

In  March,  1869,  Witherby  commenced  an  action  in  the 
District  Court  of  the  Eighteenth  Judicial  District,  against 
one  Charles  Thomas,  for  the  recovery  of  the  sum  of  twenty- 
five  hundred  dollars,  and  procured  an  attachment  to  be 
issued  therein  which  was  levied  upon  certain  cattle  including 
forty-five  head  of  California  stock,  and  two  animals  known 
as  ''  graded  cows,"  the  latter  being  of  the  value  of  $l,OiO, 
and  the  entire  value  of  the  property  being  $1,940.  This  ac- 
tion was  prosecuted  to  judgment  against  Charles  Thomas. 
Soon  after  the  seizure  of  the  cattle  under  the  writ  of  attach- 
ment, the  plaintiff  in  this  case  commenced  an  action  in  the 
same  Court  against  Witherby  and  the  defendant  Coyne 
(Sheriff  of  San  Dieffo  County)  for  the  recovery  of  the  prop- 
erty attached,  the  plaintiff  in  said  action  claiming  to  be  the 
owner  and  entitled  to  the  possession  of  the  cattle.  The  ac- 
tion was  prosecuted  to  judgment,  and  it  was  adjudged  and 
determined  therein  that  the  plaintiff,  Geneva  de  Tnomas, 
was  the  owner  and  entitled  to  the  possession  of  all  the  prop- 
erty in  controversy,  except  forty-five  head  of  Calitonua 
stock  valued  at  nine  hundred  dollars,  and  two  cows  known 
as  ''graded  stock"  of  the  value  of  $1,040,  and  as  to  these 
cattle  it  was  adjudged  and  determined  by  the  Court  that 
they  were  at  the  time  they  were  taken  out  of  the  possession 
of  the  Sheriff,  the  property  of  Charles  Thomas.    The  judg- 
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ment  of  the  Court  in  respect  thereto  was  that  ^^  the  said  de- 
fendants, Joseph  Coyne  and  O.  S.  Witherby,  have  and  re- 
coyer  of  and  from  tiie  plaintiff  ((j^eneva  de  Thomas)  said 
forty-five  California  stock  and  said  two  graded  cows,  if  a 
^  return  thereof  can  b6  had,  and  in  case  a  return  cannot  be  had, 
*  that  they  have  and  recover  from  said  Geneva  de  Thomas  the 
sum  of  11,940 — ^that  being  the  value  thereof,  and  damages 
assessed  at  one  dollar,  with  costs  of  suit." 

It  is  further  alleged  in  the  complaint  that  on  the  19th  day 
of  August,  1880,  Joseph  Coyne  and  O.  S.  Witherby  pro- 
cured to  be  issued  from  the  Superior  Court  (the  successor 
of  the  former  District  Court)  a  writ  of  execution  in  the  ac- 
tion of  Geneva  de  Thomas  against  them,  directed  to  T.  C. 
Stockton  (another  defendant  herein,  the  Coroner  of  San 
Di^o  County),  commandingand  requiring  him  to  take  and 
deliver  to  said  Coyne  and  Witherby  the  possession  of  the 
fort^-five  head  of  California  cattle  and  the  two  graded  cows, 
or,  m  case  deUvery  thereof  could  not  be  had,  to  make  the  sum 
of  $1,941  out  of  the  personal  property  of  Geneva  de  Thomas, 
if  sufficient  personal  properly  of  hers  could  be  found,  other- 
wise to  make  that  amount  out  of  the  real  properhr  belonging 
to  her,  situate  in  the  couniy  of  San  Diego,  which  execution 
was  delivered  to  the  defendant,  Stockton. 

It  is  further  aUeged  in  the  complaint  that  on  the  3d  day  of 
September,  1880,  Witherby  and  Coyne  elected  to  take,  and 
&e  plaintiff  in  this  case  elected  to  pay  the  sum  of  $900  in 
lieu  of  the  return  of  the  forty-five  head  of  California  stock — 
that  sum  being  the  value  thereof  as  fixed  by  the  jud^ent  of 
tiie  Court — and  that  sum  was  accepted  and  received  in  satis- 
&ction^pro  tarUo  of  the  execution  issued  on  the  judgment  in 
the  action  of  replevin,  leaving  the  execution  in  the  hands  of 
the  Coroner  unsatisfied  as  to  the  two  graded  cows  and  the 
sum  of  $1,040  fixed  by  the  judgment  of  the  Court  as  the 
value  thereof. 

It  is  also  charged  in  the  complaint  that  the  Coroner  now 
threatens  to  execute  the  writ  and  to  enforce  the  execution  of 
the  judgment  for  that  part  of  it  which  remains  unsatisfied. 
"  Plidntiff  further  states  and  shows  that  she  resides  about 
one  hundred  miles  from  the  county  seat  of  San  Diego 
County;  that  after  the  trial  and  submission  of  said  action  of 
Oeneva  de  Thomas  vs.  0.  8.  Witherby  and  Josefph  Coyne,  and 
before  ti^e  rendition  and  docketing  of  said  judgment,  or  the 
issuing  of  sajid  writ  of  execution,  to  wit :  on  or  about  the  29th 
day  of  January,  A.  d.  1880,  the  said  two  cows,  known  as 
'graded  stock,'  died,  thereby  rendering  it  impossible  for 
pkdntiff  to  return  said  cattle  to  said  defendants;  that  said 
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two  cattle,  from  the  time  they  were  so  deliyered  to  her  by 
said  Sheriff  as  aforesaid,  up  to  the  time  of  their  deatii,  re- 
mained in  the  care  and  custody  and  possession  of  plaintiff, 
and  during  all  of  said  time,  tiiej  at  all  times  contmuously 
received  all  prudent,  proper  and  necessary  care,  and  that 
the  death  of  said  cattile,  and  each  thereof,  was  caused  by  the  ' 
act  of  God,  and  did  not  occur  by  any  default,  abuse,  neglect, 
mismanagement  or  want  of  care  on  the  part  of  this  plaintiff 
or  of  any  other  person. 

**  Wherefore,  plaintiff  asks  the  judgment  of  this  Court 
directing  retui-n  of  said  execution  wi&out  further  levy  or 
proceedmgs  against  plaintiff  thereunder;  that  no  further  or 
other  writ  ever  issue  upon  said  judgment,  and  that  plaintiff 
be  adjudged  and  decreed  to  have  fully  done  and  performed 
all  the  acts  on  her  part  to  be  done  and  performed,  and  be 
wholly  absolved  from  further  costs  or  liability  by  reason  of 
said  judgment,  and  that  defendants,  and  each  and  all  of 
them,,  be  forever  enjoined  from  any  further  proceedings 
thereunder,  and  for  such  further  and  other  relief  in  toe 
premises  as  shall  be  agreeable  to  equity  and  good  con- 
science, and  for  costs  of  suit." 

To  the  complaint  a  demurrer  was  interposed  on  behalf  of 
the  defendants,  which  was  sustained,  and  the  plaintiff  de- 
clining to  amend,  a  final  ludgment  was  entered  thereon. 
From  that  judgment  plaintiff  prosecutes  tius  appeal. 

There  are  two  questions  presented  in  this  case,  the  first  of 
which  is,  Do  the  matters  set  forth  in  the  complaint  entitle 
the  plaintiff  to  any  relief  whatever?  and  second.  If  they  do, 
will  a  Court  of  equity  grant  relief  under  such  a  state  of  facts 
as  the  complaint  sets  forth  ?  In  other  words,  was  the  plain- 
tiff not  obhged  to  apply  in  some  mode  or  other  for  relief  to 
the  Court  in  which  the  action  of  replevin  was  pending,  and 
by  a  proceeding  in  that  case  ?  It  is  suggested  on  behalf  of 
the  respondents  that  if  the  rights  of  the  parties  were  in  any 
manner  affected  by  the  death  of  the  graded  cows,  it  was  the 
duty  of  the  plaintiff  to  have  brought  that  fact  properly  be- 
fore the  Court  prior  to  the  rendition  of  the  judgment,  if 
there  was  time  to  do  it,  and  if  the  plaintiff  did  not  have  an 
opportunity  before  judgment,  then  she  should  have  made 
her  application  for  a  new  trial,  upon  proper  showing,  by 
affidavit. 

In  the  view  we  have  taken  of  the  case  it  will  not  be  neces- 
sary, however,  for  us  to  pass  upon  the  latter  question.  The 
action  of  the  plaintiff  was  brought  under  Sectibns  509  and 
510  of  the  C.  C.  P.,  which  provides  for  actions  to  recover 
the  possession  of  personal  property,  and  the  delivery  thereof 
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to  the  plaintiff.  It  is  a  statatory  proceeding  analagons  to  the 
oommon  law  action  of  repleyin,  and  bj  Section  667  of  tiiie 
same  Oode  it  is  proyided  mat  '^  if  the  property  has  been  de^ 
liyered  to  the  plaintiff,  and  the  defendant  claims  a  return 
thereof,  judgment  for  the  defendant  may  be  for  a  return  of 
the  properfy  or  the  valae  thereof,  in  case  a  return  cannot  be 
had." 

When  it  appears  on  the  trial  that  the  property  has  been 
destroyed,  that  it  no  longer  exists  in  specie,  and  cannot,  there^ 
fore,  be  returned,  a  judgment  for  damages  alone  will  not  be 
reversed.     {Broum  vs.  Johiiaon,  46  Gal.  76.) 

In  some  of  the  cases  to  which  we  have  been  referred,  it  has 
been  held  that  the  plaintiff,  who  obtains  the  possession  of 
personal  property  by  replevin,  is  excused  from  returning  the 
same  in  case  it  has  died  since  the  seizure,  without  any  neglect 
or  default  on  the  part  of  the  party  taking  it.  This  was  the 
doctoine  laid  down  by  the  Supreme  Court  of  New  York  in 
Carpenter  vs.  StevenSy  12  Wend.  689.  It  was  there  held  that 
';  when  property  taken  bj  virtue  of  a  writ  of  replevin  is  a 
living  animal,  and  there  is  a  judgment  of  retorno  habendo,  in 
an  action  on  the  replevin  bond  for  a  breach  of  its  condition, 
it  is  a  good  plea  in  the  bar  that  before  the  judgment  in  the 
replevin  suit,  the  animal  died  without  tiie  default  of  the  plain- 
tin  in  such  suit;"  and  to  the  same  effect  is  the  case  of  mdvin 
vs.  Window,  10  Me.  397.  But  an  examination  of  more  re- 
cent cases  and  later  authorities,  convinces  us  that  the  above 
cases  do  not  lay  down  the  correct  rule  on  this  subject. 

The  case  of  Carpenter  vs.  Stevens,  supra,  was  considered 
by  the  Superior  Court  of  New  fork  in  the  case  of  Suydam 
vs.  Jenkins,  3  Sandf.  614,  where  it  is  said:  ^'The  inferences 
that  have  been  stated  seem  to  follow  in  a  logical  seijuence, 
and  if  the  decision  in  Carperder  vs.  Stevens  were  admitted  to 
be  law,  we  should  find  it  difficult  to  resist  them.  But  this 
admission  we  cannot  make.  The  decision  is  one  of  those 
which  we  regret,  but  are  constrained  to  say,  we  cannot  fol- 
low. It  appears  to  us  to  be  wrong  in  principle,  and  it  is 
plainly  con^adicted  by  many  authorities.  The  undertaking 
of  the  plaintiff  in  the  replevin  bond,  we  conceive,  is  absolute 
to  return  the  goods  or  pay  the  value  at  the  time  of  the  ex- 
ecution of  the  bond.  We  cannot  think  that  a  wrongdoer  is  ever 
to  be  treated  as  a  mere  bailee,  and  that  the  property  in  his 
possession  is  to  any  extent  at  the  risk  of  the  owner.  ^  ^  * 
A  plaintiff  who,  without  right  or  title,  has  seized  the  prop- 
er^ of  another  by  writ  of  replevin,  is  as  much  a  wrongdoer 
as  a  defendant  in  trover.  No  reason  can  be  given  why  his 
liability  should  be  less  extensive;  and,  in  fact,  when  the  re- 
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plevin  suit  is  terminated,  although  he  cannot  be  treated  as  a 
trespasser,  he  may  be  sned  in  trover  at  the  election  of  the 
defendant.  {Yale  vs.  Pasaett,  6  Denio,  21.)  The  decision  in 
Carpmter  vs.  Stevens  is  plainly  inconsistent  with  the  prior 
decision  of  the  same  Court  in  Bowley  vs.  Gihbs  (14  «fohn. 
385),  in  which  the  defendants  in  a  replevin  suit,  in  addition 
to  a  return  of  the  goods,  were  held  to  be  entitled  to  damages 
for  a  deterioration  in  their  value,  from  the  time  of  the  re- 
plevin, although  it  was  not  pretended  that  the  decrease  in 
value  was  attributable  in  any  degree  to  the  act  or  default  of 
the  plaintiff;  and  it  is  irreconcilable  with  the  numerous  oases 
in  which  it  has  been  held  expressly,  or  by  a  necessary  impli- 
cation,  that  in  a  suit  upon  the  replevin  bond,  the  value  of  the 
property,  as  fixed  by  the  penalty  of  the  bond,  is,  at  the  elec- 
tion of  the  plaintiff,  the  ixue  measure  of  damages."  (Citing 
Maitoon  vs.  Pearce,  12  Mass.  406,  and  numerous  other  cases.) 

The  case  of  CarperUer  vs.  Stevens  is  referred  to  with  disap- 
probation by  Wells  in  his  recent  work  on  Beplevin.  He 
says:  '^  Questions  frequently  arise  as  to  the  effect  the  death 
or  destruction  of  the  property,  pending  the  suit,  will  have  on 
the  rights  of  the  parties.  Upon  this  question  the  authori- 
ties, with  few  exceptions,  can  oe  easily  narmonized.  It  was 
said  in  a  New  York  case  that  when  the  property  sued  for  is  a 
living  animal,  and  it  dies«  it  is  a  good  plea  to  say  that  it  is 
dead.  This  ruling  was  based  upon  the  idea  that  the  retam 
had  become  impossible  by  act  of  God;  but  the  ruling  has 
been  questionea  more  than  once.  To  permit  a  defendant 
who  wrongfully  takes  possession  to  claim  that  he  holds  it  at 
the  risk  of  the  real  owner,  and  not  at  his  own,  and  claim  im- 
munity for  accident,  would  be  unjust  in  the  extreme.  The 
wron^ul  taker  of  property,  when  called  upon  to  surrender  it 
to  the  rightful  owner  or  pay  the  value,  cannot  defend  himself 
from  judgment  by  showing  his  inability  to  deliver  it  through 
death  or  otherwise.".  (Sees.  600,  601.)  The  death  of  slaves, 
pending  the  action  for  them,  has  often  been  held  not  to  de- 
leat  the  plaintiff's  right  to  a  judgment  for  them  or  their  valae. 
(Id.  Sec.  602.  See  Garrd  vs.  Early,  4  Bibb.  270;  Caldwdl 
vs.  lemvicky  3  Dana,  333;  Scott  vs.  Hughes,  9  B.  Monroe,  104; 
Drake  on  Attachment,  Sec.  341 ;  Hinksim  vs.  MorrtKn,  47 
Iowa,  167.) 

Sedgwick  in  his  work  on  Damages,  vol.  2,  marginal  page 
600,  abo  refers  with  disapprobation  to  the  case  of  Curpader 
vs.  Stevens,  and  says:  '*  In  a  case  in  New  York  it  was  decided 
in  a  suit  on  the  replevin  bond  that  the  non-return  of  the 
property  was  excused  by  its  inevitable  destruction  before 
judgment.    This  decision  was  based  on  the  old  rule  that  if 
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the  condition  of  a  bond  became  impossible  by  the  act  of  God, 
the  penalty  is  saved.  But  it  seems  contrary  to  principle,  and 
has  been  expressly  disapproved  of.  As  between  parties  to  a 
contract  it  seems  very  reasonable  that  all  interested  in  its  ex* 
ecntion  should  bow  to  the  Superior  Power  which  renders  its 
performance  impossible.  But  it  cannot  be  contended  that  a 
wrongdoer  should  be  excused  by  any  subsequent  event.  Nor 
do  the  analogies  of  the  law  justify  any  such  decision." 

In  the  case  of  MSh  vs.  Oleason^  21  Gal.  283,  the  Court  say : 
''  A  failure  to  prosecute  (replevin)  is  a  breach  of  the  under- 
taking, and  the  legal  and  necessary  result  is  that  the  sureties 
to  the  undertaking  are  liable  for  whatever  injury  the  defend- 
ant has  sustained." 

It  seems  to  us  that  the  principle  laid  down  by  the  Court 
in  the  case  above  referred  to  (45  Cal.)  is  applicable  here,  and 
is  decisive  of  the  present  case.  There  the  judgment  was  for 
the  value  of  the  property  and  damages  merely,  and  the  Su- 
preme Court,  assuming  that  it  appeared  to  the  Court  in  which 
the  case  was  tried,  that  the  thing  could  not  be  returned,  for 
the  reason  that  it  had  been  destroyed,  sustained  the  judg- 
ment. 

Perhaps  we  have  given  to  this  case  a  more  elaborate  exam- 
ination than  was  necessary,  but  in  view  of  the  conflict  in  the 
authorities  it  did  not  seem  improper  to  refer  in  some  detail 
to  them.  The  weight  of  authority  is  manifestly  against  ex- 
cusing the  party  who  has  replevined  goods  from  returning 
the  same  or  responding  in  damages  for  their  value,  because 
they  have  been  Tost  by  the  act  of  God,  and  it  appears  to  us 
,ihat  upon  no  sound  principle  can  he  be  excused.  A  plaintiff 
not  being  the  owner  of  goods  who  takes  them  out  of  the  pos- 
session of  the  real  owner,  holds  them  in  his  own  wrong,  and 
at  his  own  risk.  He  has  deprived  the  real  owner  of  the  pos^ 
session,  and  has  also  deprived  him  of  the  means  of  dispos- 
ing of  the  property  pending  the  litigation;  and  when  at  the 
end  of  perhaps  a  protracted,  litigation  it  is  determined  that 
the  plaintiff  in  the  replevin  siut  had  no  ri^ht  to  the  posses- 
sion of  the  goods,  and  judgment  is  rendered  against  him  for 
the  return  of  the  property  or  its  value,  he  cannot,  on  princi- 
ple or  authority,  oe  excused  from  satisfying  said  judgment 
under  a  plea  that  the  property  has  been  lost  in  his  hands, 
even  by  the  act  of  God. 

The  demurrer  to  the  complaint  was  properly  sustained,  and 
the  judgment  must  be  affirmed.     So  ordered. 

We  concur:  Myrick,  J.,  Sharpstein,  J. 
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In  Bake. 


[Piled  July  27,  1882.] 
No.  8074. 

MESMEB  ET  AL.,  Appellants, 

ys. 
JENKINS  ET  AL.,  Bespondents. 

EsTATB  OF  Dboxaskd  Pkbson  —  Admimistbatob—  TBUflET — Okxditors— AcnoK 
— Imbolteht  Ebtatb — MisjozNDBB— Pabtzes.  Orediton  of  the  insot- 
▼ent  estate  of  a  decedent,  cannot  maintain  an  action  against  the  ad- 
ministrator of  such  estate  and  others,  pending  administration,  to  com- 

^  pel  him  and  them  to  transfer  to  the  estate  leal  property  to  which  he 

has  for  himself  and  them  obtained  the  legal  title,  in  such  a  way  as  to 
raise  a  oonstnictiTe  trust  in  faTor  of  the  estate. 

Id. — Ali«owanob  of  GiiAiic — Judombnt  —  Pabtiis — ^Fbattd.  Before  sneb 
creditors  can  maintain  a  personal  action  against  the  administrator  it 
must  appear  that  their  claim  had  been  allowed  or  that  a  judgment  had 
been  rendered  against  the  administrator  as  such.  In  an  action  upon 
such  daim  the  co-defendants  of  the  administrator  to  the  fraud  are  not 
necessary  nor  proper  parties. 

Bbkotaii  of  Adionistbatob — Fbaud — Ikvbntobt.  An  administrator,  by 
procuring  a  conveyance  of  property  to  which  the  estate  is  entitled  to 
parties  other  than  the  estate,  commits  a  fraud  for  which,  in  a  proper 
proceeding,  it  is  the  duty  of  the  Court  which  appointed  him  to  remove 
him.  Further:  It  is  the  duty  of  an  administrator  to  state  in  his  inven- 
tory the  interest  of  an  estate  in  such  property  and  to  have  the  interest 
appraised,  failing  in  which  it  is  the  duty  of  the  Court  to  remove  him. 

Appeal  from  Superior  Oourt,  Los  Angeles  Ooimty. 

H,  K.  S,  O'Melveney,  for  appellants. 
BickneU  dk  White  and  Wicka^  for  respondents. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Court: 

The  first  question  which  the  record  suggests  is,  Can  the 
creditors  of  me  insolvent  estate  of  a  deceased  person  main- 
tain an  action  against  the  administrator  of  such  estate,  and 
others,  pending  administration,  to  compel  him  and  them^  to 
transfer  to  the  estate  real  property  to  which  he  has,  for  him- 
self and  them,  obtained  the  legal  title  in  such  a  way  as  to 
raise  a  constructive  trust  in  favor  of  the  estate  ?  In  other 
words,  have  the  plaintiffs  in  this  case  the  legal  capacity  to 
sue? 

If  the  decedent  in  his  lifetime  had  conveyed  any  part  of 
his  real  estate,  with  intent  to  defraud  his  creditors,  the  ad- 
ministrator,  on  application  of  creditors,  and  their  paying  or 
securing  to  be  paid,  such  part  of  the  costs  of  suit  as  the 
Court  or  Judge  might  direct,  would  have  been  bound  to  bring 
an  action  for  the  recovery  of  the  property  so  conveyed. — 
(0.  C.  P.,  Sees.  1589,  1590.) 
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In  Holland  vs.  Crafty  20  Pick.  321,  it  was  held  that  the 
administratrix  was  the  proper  part^  to  bring  the  action  in  such 
a  case;  and  in  Caswell  ts.  Casweu,  28  Me.  232,  that  a  credi- 
tor of  the  insolvent  estate  could  not  maintain  an  action  to  re- 
cover properhr  conveyed  by  the  intestate  to  defraud  his  cred- 
itors, although  such  an  action  might  be  maintained  by  the 
administrator  of  the  estate. 

The  case  before  us  differs  from  that  provided  for  in  the 
Code,  in  this :  Here  the  administrator  is  charged  with  having 
procured  to  be  conveyed  to  himself  and  his  co-defendants, 
for  their  own  private  use  and  benefit,  a  piece  of  real  property, 
which  ought  to  have  been  conveyed  to  the  estate  of  his  in- 
testate, while  the  Code  provides  for  cases  where  the  dece- 
dent, in  his  lifetime,  conveyed  with  intent  to  defraud  his 
creditors. 

If  an  administrator,  in  his  representative  capacity,  cannot 
sue  himself  in  his  private  capacity,  it  is  quite  clear  that  the 
defendant  Jenkins  could  not  maintain  this  action  on  behalf 
of  the  creditors  of  the  insolvent  estate,  of  which  he  is  ad- 
ministrator. But  does  it  necessarily  result  from  this  that 
the  creditors  of  the  estate  can  maintain  this  action  ?  If  thejy 
can,  it  must  be  upon  the  same  ground  that  a  judgment  cred- 
itor may  invoke  the  aid  of  a  Court  of  equity  to  mscover  and 
apply  the  property  of  the  debtor  to  satisfy  his  judgment;  and 
before  he  can  successfully  do  that  he  must  show  m&t  alll^al 
means  for  obtaining  satisfaction  have  been  exhausted.  &e 
plaintiff  must  do  all  which  the  law  will  enable  him  to  do  to 
obtain  the  object  of  his  pursuit,  and  until  he  has  exhausted 
his  legal  remedies,  he  is  not  entitled  to  the  aid  of  a  Court  of 

2uity.  ( Caswell  YS.  CastveU,  28  Me.  232;  IfletcherYS.  Holmes, 
Id.  364;  HoUand  vs.  Cruft,  20  Pick.  321.) 
It  appears  upon  the  face  of  the  complaint,  in  this  case, 
tibat  the  claim  of  the  plaintiffs  has  not  been  allowed  by  the 
administrator,  and  it  is  not  alleged  that  a  judgment  has  been 
recovered  upon  it.  Perhaps  an  allowance  of  me  claim  bj  the 
administrator  might  be  treated  as  the  equivalent  of  a  judg- 
ment upon  it,  for  the  purpose  of  enabling  the  creditors  to 
maintain  a  creditors'  bill,  if  there  was  no  other  obstacle  in 
the  way  of  their  maintaining  it.  But  here  there  is  neither 
an  allowance  nor  a  judgment.  And  the  complaint  presents 
this  anomaly:  The  administrator  is  sued  in  the  same  action 
as  the  representative  of  the  estate  upon  a  claim  against  it, 
and  personally  with  others  to  compel  him  and  them  to  trans- 
fer to  the  estate  property  to  which  they  have  procured  the 
legal  title  through  fraud.  Not  only  are  two  causes  of  action 
united  in  the  complaint,  but  the  defendant  Jenkins  is  sued 
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both  in  a  representative  and  personal  capacity.  Before  anj 
personal  judgment  could  be  rendered  against  him  and  his 
co-defendants,  it  would  be  necessary  to  render  one  againBt 
him  as  administrator,  upon  the  claim  against  the  estate  of  his 
intestate.  In  an-  action  upon  the  claim  against  the  estate  the 
defendants,  other  than  the  administrator,  would  be  neither 
necessaiy  nor  proper  parties.  But  it  is  not  alone  by  omit- 
ting to  obtain  a  judgment  upon  their  claim,  or  at  least  pro- 
curing an  allowance  of  it,  that  the  plaintiffs  haye  failed  to  do 
all  that  the  law  enabled  them  to  do,  before  commencing  this 
action.  If  the  allegations  of  the  complaint  are  true,  the  ad- 
ministrator, by  procuring  a  conveyance  of  the  property  to 
which  the  estate  was  entitled  to  parties  other  than  the  estate, 
committed  a  fraud  for  which,  in  a  proper  proceeding,  it  would 
be  the  duty  of  the  Court  which  appointed  him  to  remove  him. 
(C.  C.  P.,  Sees.  1436,  1440.) 

Further  than  that,  it  was  the  duty  of  the  administrator  to 
state  in  his  inventory  the  interest  of  the  estate  in  that  prop- 
erty and  to  have  that  interest  appraised,  and  if  he  refused  to 
do  so,  it  was  the  duty  of  the  Court  to  remove  him.  (Id., 
Sees.  1450,  1451.) 

Accepting,  therefore,  as  we  must,  the  all^atious  of  the 
complaint  as  true,  there  were  trP'O  grounds  upon  which  any 

Serson  interested  in  the  estate  as  creditor  or  heir  might  have 
ad  this  administrator  removed  and  another  appointed  in  his 
place,  whose  right  to  maintain  an  action  to  recover  the  prop- 
erty which  it  is  sought  to  reach  in  this  action,  could  not  be 
questioned. 

Besides,  it  has  been  held  that  under  a  statute  verjr  similar 
if  not  precisely  like  Sections  1458  to  1461,  C.  C.  P.,  the  power 
of  a  Judge  of  Probate  in  respect  of  matters  of  this  kind,  is 
analogous,  in  its  extent  and  object,  to  the  power  exercised  by 
Courts  of  Chancery  upon  bills  of  discovery.  (Selectmen  of 
Boston  vs.  Boylston,  4  Mass.  318;  Fletcher  vs.  JSoZmes,  40  Me. 
364.) 

The  complaint  may,  and  probably  does,  state  facts  suffi- 
cient to  constitute  a  cause  of  action  against  the  defendant 
Jenkins,  upon  the  rejected  claim  against  the  estate  of  which 
he  is  administrator,  but  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  him  and  the  other  defend- 
ants who  are  joined  with  nim.  And  while  the  phuntifis 
doubtless  have  the  legal  capacity  to  sue  the  defendant  Jenkins 
in  his  representative  capacity  upon  said  claim,  they  cannot 
sue  hitu  and  the  other  defendants  jointly  upon  it,  nor  him 
separately  or  jointly  with  them  for  the  purpose  of  reaching 
property  whicn  he  and  they  constructively  hold  in  trust  for 
said  estate. 
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If  this  be  so,  it  follows  that  there  is  a  misjoinder  of  par- 
ties defendant  in  the  one  case,  and  a  f ailnre  to  state  facts  suf- 
ficient to  constitnte  a  cause  of  action,  coupled  with  an  inca- 
pacity to  sue  in  the  other.  Therefore  the  demurrer  was 
properly  sustained. 

Judgment  afOrmed. 

We  concur:  Morrison,  C.  J.,  McEee,  J.,  McEinstry,  J.    , 


In  Bane. 

[Piled  July  25,  1882.] 

No.  10,761. 

PEOPLE,  Respondent,  ys.  PINGREE,  Appellant. 

Afpkaii — Imtobmation — JiTBiSDiOTZON.  Tho  Supreme  Oonrt  has  appellate 
jurisdiotion  over  a  oriminai  case  prosecuted  bj  information  in  the 
Superior  Court,  even  where  the  latter  Oonrt  had  no  jnrisdiction  of  the 
offense  charged. 

Appeal  from  Superior  Oourt,  Nevada  County. 

CaldtaeU  hnd  WdBing,  for.  appellant. 
JUomey-Oeneral  Hart,  for  respondent. 

By  the  Ooubt  : 

The  Attorney-General,  on  behalf  of  the  respondent,  admits 
that  the  Court  below  had  no  jurisdiction  of  the  offense 
charged  in  the  information,  and  therefore  insists  that  this 
Court  should  dismiss  the  appeal.  But  we  do  not  think  it 
necessarily  follows  that  because  the  Superior  Court  pro- 
ceeded to  try  and  determine  a  case  of  which  it  had  no  juris- 
diction, that  an  appeal  from  its  judmient  would  not  lie  to 
this  Court.  The  Constitution  confers  upon  this  Court 
appellate  jurisdiction  '^  in  all  criminal  cases  prosecuted  by 
indictment  or  information  in  a  Court  of  record  on  questions 
of  law  alone." 

The  appellant  was   prosecuted  by  information,  and  the 

Znestion  whether  he  was  prosecuted  and  convicted  in  a 
lourt  of  competent  jurisdiction  is  one  of  law  alone.  If  the 
Constitution  had  said,  in  all  criminal  cases  of  which  a  Court 
of  record  has  jurisdiction  the  case  would  be  different. 

We  do  not  doubt  the  jurisdiction  of  this  Court  to  hear 
and  determine  the  appeal  in  this  case. 

Motion  to  dismiss  denied,  and  judgment  reversed,  with 
directions  to  the  Court  below  to  dismiss  the  action. 
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DSPABTICENT  No.  2. 


[Filed  July  26,  1882.] 

No.  7650. 

DE  GUTIEEREZ,  Appellaot, 

YS. 

BBINEEBHOFF  et  al.,  Bespokdents. 

Fbaud— Komnrr— New  Txial — ^Etidxhok.  Appeal  from  order  granting  a 
new  trial.  Before  judgment  respondents  had  moved  for  a  nonsoit: 
EM  (per  Myrick,  J.),  the  motion  for  nonsoit  should  have  been 
granted.  The  testimony  fails  to  show  that  saeh  rdations  existed 
between  the  parties  as  prevented  them  from  making  the  transactions 
complained  of.  Possibly  the  transactions  may  haye  been  improYident 
on  ^e  part  of  appellant's  intestate;  but  the  testimony  fails  to  show 
that  he  was  overreached  through  actnal  fraud. 
Per  SharpsUin,  J.,  and  McKmstry,  J,,  specially  concurring: 

This  Court  will  not  reverse  an  order  granting  a  new  trial  if  there  be  a  sub- 
stantial conflict  in  the  evidence  upon  any  material  issue  in  the  case. 
Upon  the  question  of  fraud  the  evidence  was  conflicting. 

Appeal  from  Superior  Gourt,  San  Francisoo. 

Irving,  Benham,  and  Packard,  for  appellant. 
Winans  dk  Belknap,  for  respondents. 

MTBiCKy  J.>  delivered  the  opinion  of  the  Court: 

Upon  the  trial  of  this  case  in  the  District  Oourt,  the  Court, 
in  refusing  defendants'  motion  for  a  nonsuit,  said: 

''  So  far  as  the  fraud  in  this  case  is  concerned,  it  is  far 
from  being  a  strong  case  of  fraud,  and  I  should  be  inclined 
to  hold  that  there  was  no  fraud  were  it  not  for  the  fiduciary 
relations  of  the  parties,  taken  in  connection  with  the  relation 
that  Conway  held  as  an  officer  of  the  United  States  Gk>yem- 
ment.  ^  ^  ^  I  think  there  is  just  about  enough  doubt 
in  this  case  to  hear  the  evidence  on  the  other  side.  1  should 
suppose  that  parties  would,  desire,  where  there  is  an  imputa- 
tion against  their  characters  of  this  kind,  to  have  an  oppor- 
tunity to  clear  it  u^  fuUy  if  they  can.  I  deny  the  motion 
for  a  nonsuit  for  this  reason." 

Subsequently,  the  Court  found  that  the  defendants  Brinker- 
hoff  and  ScoUan  wilfully,  falsely,  fraudulently,  and  with  the 
intent  to  cheat  and  defraud  Octaviano  Gutierrez  out  of  the 
land  in  question,  induced  him  to  execute  a  deed  thereof; 
and  rendered  judgment  for  plaintiff. 

A  motion  for  new  trial  was  heard  before  the  Superior 
Court,  successor  of  the  District  Court,  and  the  Superior 
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Court,  in  granting  the  motion,  held  that  there  was  no  evi- 
dence showing  actual  fraud  on  the  part  of  the  defendants, 
Hutchinson,  Conway,  and  Brinkerhoff,  or  either  of  them. 

13ie  motion  for  nonsuit  should  have  been  granted.  The 
testimony  fails  to  show  that  such  relations  existed  between 
the  parties  as  prevented  them  from  making  the  transactions 
complained  of.  Possibly  the  transactions  may  have  been 
improvident  on  the  part  of  Octaviano;  but  the  testimoinr 
fails  to  show  that  he  was  overreached  through  actual  fraud. 

Order  affirmed. 

OONCUBBINa  OPINION. 

I  concur  in  the  affirmance  of  the  order  granting  the  motion 
for  a  new  trial  on  the  ground  that  this  Court  will  not  reverse 
snch  an  order  if  there  be  a  substantial  conflict  in  the  evi- 
dence upon  any  material  issue  in  tiie  case.  And  in  this  case 
it  appears  to  me  that  upon  the  question  of  fraud  the  evidence 
was  conflicting,  and  that  the  Oonrt,  having  found  upon  such 
evidence  that  tiiere  was  actual  fraud,  its  subsequent  order 
granting  a  new  trial  cannot  be  disturbed. 


I  concur :    McEinstry,  J. 


Shabpsiein,  J. 


Depabtment  No.  1. 


[Pned  July  27,  1882.] 

No.  8208. 

SHXELS,  Bespondent,  vs.  HALET,  Appkt.t.ant. 

Qmsr  TiTLS— Adtbbsi  PoBasssiov.  BiU  to  quiet  title  filed  April  9,  1881. 
Held,  the  title  to  the  property  was  in  plaintiff;  pogsession  follows  the 
title  nnlesa  the  contrary  appear,  ^e  evidence  does  not  show  that 
defendant  was  in  the  adyerse  possession  of  the  property  prior  to 
Jannaiy,  1881. 

Appeal  from  Superior  Oourt,  Sacramento  County. 

Dunlap  dt  Van  Fled,  for  appellant. 
Orove  Xf.  Johraon,  for  respondent. 

By  the  Court  : 

The  title  to  the  property  in  question  was  in  the  plaintiff; 
possession  follows  the  title  unless  the  contrary  appear. 
The  evidence  does  not  show  that  defendant  was  in  we  ad- 
yerse possession  of  the  propertv  prior  to  January,  1881. 

Judgment  and  order  affirmed. 
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Depabtment  No.  2. 


[Filed  July  25,  1882.] 
No.  8133. 

THE  CAL.  SOUTHBEN  E.  R.  00.,  Respondent, 

vs. 
KTMBATJi  ET  Au  Appellants. 

OONDKMNATION — ^EmIHBNT  DoiCAIN — GiTY — CoHirflTUTlOH,      The  gTUlt  of  th6 

right  by  a  city  to  nse  public  streets  for  railroad  purposes  is  not  a  con- 
dition precedent  to  the  right  to  maintain  condemnation  proceedingi 
against  the  owners  of  lands  lying  adjacent  to  such  streets. 
Id. — OoMSTXTUTioK — SxTMXONs — CoMPBNSATXON.  Section  1249,  Code  of  (KtiI 
Procedure,  providing  that  for  the  purpose  of  assessing  oompensation 
and  damages,  the  right  thereto  shall  be  deemed  to  have  accrued  at  the 
date  of  the  sxunmons,  is  not  inconsistent  with  Section  14  of  Artide  I 
of  the  Constitution. 

Appeal  from  Superior  Court,  San  Diego  Oounty. 

Chase,  Arnold  &  Hunsaker^  for  appellants. 
Cooper  &  Lucey  lot  respondent. 

By  the  Ooubt  : 

Conceding  that  none  of  the  publio  streets  of  San  Diego 
can  be  used  by  a  railroad  company,  unless  the  right  to 
use  the  same  is  granted  by  the  city  in  the  manner  pre- 
scribed by  law,  it  does  not  seem  to  us  to  follow,  that  an 
action  to  condemn  whatever  right  the  owners  of  lands  lying 
adjacent  to  said  streets  may  have  therein  cannot  be  main- 
tained untn  after  said  city  has  granted  a  right  of  way  over 
said  streets. 

If,  as  the  appellants  contend,  the  streets  cannot  be  used 
by  the  plaintiff  until  after  it  has  acquired  the  riffht  to  use 
them  from  the  city,  as  well  as  from  tne  owners  of  adjacent 
lands,  we  are  unable  to  see  why  the  grant  from  the  city 
should  be  fibrst  obtained.  The  lands  of  appellants  cannot 
be  taken  until  paid  for,  and  then  for  no  other  purpose  than 
that  designated  in  the  complaint.  If  a  grant  by  the  city  au- 
thority is  essential  to  the  nght  to  use  the  streets  for  raifaroad 
purposes,  it  can  make  no  difference  to  the  appellants  whether 
sucn  grant  is  or  is  not  obtained  by  the  plaintiff. 

We  do  not  think  that  Section  1249,  0.  0.  P.,  which  pro- 
vides that  for  the  purpose  of  assessing  compensation  and 
damages  in  cases  like  this  the  right  thereto  snaU  be  deemed 
to  have  accrued  at  the  date  of  the  summons,  is  inconsistent 
with  Section  14  of  Article  I  of  the  present  Constitution  of 
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this  State.  The  value  of  the  property  at  some  period  ante- 
dating the  judgment  could  alone  oe  awarded  to  the  owner^ 
because  the  award  must  be  made  by  the  judgment.  The 
future  value  of  the  property  would  be  too  uncertain  to  base 
an  award  of  compensation  upon.  And  the  Constitution 
simply  means  that  the  compensation  awarded  in  the  manner 
prescribed  bv  law  shall  be  paid  to  the  owner  before  his 
property  shall  be  taken  for  public  use. 

We  are  satisfied  that  the  findings  and  judgment  are  in  ac- 
cordance with  the  requirements  of  the  Code. 

Judgment  affirmed. 


DEPABTMEm?  No.  2. 


[Filed  July  25,  1882.1 

No.  8335. 

ANDERSON,  Respondent,    vs.    HANCOCK,  Appellant. 

Tax  Dskd — ^Descsiptiok — Ebasubes — Nxw  Tbial.  Tax  deed  for  lands  in 
the  oonnty  of  San  Bernardino.  The  description  was:  "An  un- 
diyided  one-half  interest  in  and  to  that  certain  pleoe,  parcel,  or  tract 
of  land  containing  1280  acres,  situated  in  Bancho  Moscnpiabe,  known 
as  the  Sylvester  Bryant  tract,  bounded  and  particularly  described  as 
follows:  Bounded  north  by  the  base  of  mountains,  or  north  boundary 
of  said  Bancho  Muscupiabe;  east  by  range  line  between  Township 
No.  1  north  and  ranges  3  and  4  west,  S.  B.  M.;  on  the  south  b.T  that 
part  of  San  Bernardino  Bancho  owned  by  Holmes  &  Golding;  on  the 
west  by  lands  owned  by  Severance  Brothers,  the  said  one-half  interest 
containing  640  acres,  more  or  less."  J?e/d,  the  description  was 
sufficient.  Further,  it  does  not  appear  that  there  were  any  erasures 
in  the  deed.  The  motion  for  a  new  trial  may  have  been  granted  on 
the  ground  that  no  erasures  appeared  upon  the  face  of  the  deed. 

Appeal  from  Superior  Conrt,  San  Bernardino  County. 

Satterwhite^  Curtis  &  Hancock^  for  appellant. 
BaweU  dt  WUlis,  for  respondent. 

By  the  Coubt  : 

The  description  of  the  premises  in  the  tax  deed  appears 
to  us  to  be  simcient. 

It  does  not  appear  by  the  record  that  there  were  any 
erasures  in  the  deed.  The  copy  set  out  in  the  bill  of  excep- 
tions discloses  none,  and  there  is  no  eyidence  that  there  were 
any.  The  motion  for  a  new  trial  may  have  been  granted  on 
the  gronnd  that  no  erasures  appeared  upon  the  face  of  the 
deed. 

Order  affirmed. 


1 
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In  Bank. 


[Piled  July  24,  1882.] 

No.  10,717. 

PEOPLE,  Appellant,  vs.  ALLEN,  Bespondbht. 

Vabianob — Intobkatzoh — Afpcaii.  The  disehazge  of  a  defendant  from 
cnstody  after  a  yerdiet  of  acquittal  on  the  ground  of  yarianoe,  and  i 
denial  to  the  Distriot  Attorney  of  leaye  to  amend  the  infocmafcioii, 
does  not  prevent  the  District  Attorney  from  filing  a  proper  infonna- 
tion.  Hence,  an  appeal  by  the  people  from  an  order  refnaing  sooh 
leaye  will  be  diamined  on  the  gronnd  that  no  enda  of  jnatioe  can  be 
anbaeryed  by  entertaining  it. 

Appeal  from  Superior  Court,  Colusa  County. 

Attomey-Generai  Hart,  for  appellant. 
John  C.  Dudy  lot  respondent. 

By  \he  Coubt  : 

An  information  was  filed  aeousing  the  defendant  with 
having  committed  the  crime  of  assault,  with  intent  to 
commit  murder,  upon  the  person  of  one  John  Carl.  Upon 
the  trial  the  name  of  the  person  who  was  the  subject  of  ibe 
assault  was  proved  to  be  John  Carlin.  On  motion  of  the 
defendant,  the  Court  instructed  the  jury  to  acquit,  on  the 
ground  of  a  variance  between  the  information  and  the  nroof, 
and  the  jury  accordingly  rendered  a  verdict  of  not  guilty  by 
reason  of  the  variance.  The  District  Attorney  then  askea 
the  Court  to  make  an  order,  instructing  him,  the  said 
District  Attorney,  to  amend  his  information,  which  was 
denied  by  the  Court.  The  defendant  was  then,  on  motion 
of  his  counsel,  discharged  from  further  custody.  ThSiA 
appeal  is  taken  by  the  People,  alleging  error  under  Section 
1165,  Penal  Code. 

It  is  within  the  power  and,  doubtless,  it  was  the  duty  of 
the  Court  to  have  made  an  order,  after  the  judgment  of 
acquittal,  for  the  detention  of  the  defendant,  to  the  end  that 
a  new  information  might  be  filed;  the  Court,  however,  (Ua- 
charged  him  from  custody,  and  he  departed.  We  see  no 
practical  utility  in  the  appeal,  as  a  new  and  proper  infoimi^ 
tion  could  have  been,  and  can  be,  filed  without  the  order  of 
the  Court.  The  appeal  is  dismissed,  on  the  ground  that  no 
ends  of  justice  can  be  subserved  in  this  case  by  any  other 
action  on  our  part. 
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In  Bank. 


LFiled  July  24,  1882.] 
No.  7727. 

OTJDDEBACK,  Appellant, 

ys. 
DETBOT  ET  AL.,  Respondents. 

MoBTOAai — ^Pbomibbobt  Notbs — Bklxask — ^LxEK — OoKTBACT.  On  the  24th 
of  KoTember,  187S,  plaintiff  made  an  agreement  with  J.  and  G.  P. 
Detroy  for  the  sale  to  them  of  cattle  and  horses  for  the  sum  of 
$17,000,  for  which  sum  he  received  their  six  promissory  notes,  each 
for  $2,883.33  and  interest,  payable  respeotiTely  in  three,  nine,  fifteen, 
twenty-one,  twenty-seven,  and  thirty-three  months.  As  security 
plaintiff  was  to  retain  possession  of  the  property  and  deliver  the 
same  in  parcels  or  lots  as  the  notes  should  he  paid.  On  the  same 
day,  and  as  farther  security  for  the  payment  of  said  notes,  said  J.  and 
G.  P.  Detroy  executed  to  plaintiff  a  mortgage  of  certain  real  estate. 
After  the  payment  of  the  first  and  second  notes,  and  on  the  12^  of 
February,  1875,  plaintiff  executed  to  said  J.  and  G.  P.  Detroy  an  instru- 
ment in  writing,  reciting  the  execution  of  the  mortgage,  and  declaring 
that  * '  whereas  it  was  the  true  intention  and  understanding  of  the 
parties  to  said  indenture  that  the  said  mortgage  was  executed  for  the 
security  of  only  $6,000  of  said  amount,  the  said  mortgagee  having 
received  other  security  from  the  said  mortgagors  for  the  balance  of 
said  $17,000,  now,  therefore,  the  party  of  the  £:st  part  hereby  certifies 
and  declares  that  he  has  a  lien  under  and  by  virtue  of  the  said 
mortgage  on  the  land  therein  described,  to  the  extent  and  for  the 
amount  of  $6,000,  and  no  further  and  for  no  greater  amount;  and  the 
party  of  the  first  part  does  hereby  release  the  said  land  from  the  lien 
of  said  mortgage  for  all  of  said  $17,000  over  and  above  the  amount 
of  $6,000,  with  interest  thereon  from  November  24,  1873,  at  the  rate 
of  10  per  cent,  per  annum. 
After  the  execution  of  this  instrument,  and  before  the  commencement 
of  this  suit,  the  third  and  fourth  notes  were  paid,  and  all  of  the 
personal  property  had  been  delivered.  This  action  is  brought  on  the 
fifth  and  sixth  notes*  and  for  the  foreclosure  of  the  mortgage.  HM: 
The  mortgage  and  the  agreement  or  release  of  February  12,  1875,  con- 
sideired  together,  show  that  the  plaintiff  had  and  retained  a  lien  upon 
the  real  estate  by  the  mortgage  to  the  extent  of  $6,000  and  interest, 
and  until  all  the  notes  should  be  paid  in  full  that  lien  remained. 
(McKee,  J.,  dissented.) 

Appeal  from  Superior  Court,  Ventura  Oounty. 

Shgopard,  Oranger  <t  Holly  for  appellant. 
WiUvams  dt  WiUiamB,  and  Bledsoe  A  PetHnoe,  for  respond- 
ents. 

MrBiOE,  J.,  deliyered  the  opinion  of  the  Oourt: 

On  the  twenty-fourth  of  November,  1878,  plaintiff  made 
4in  a^eement  with  J.  Detroy  and  G.  P.  Detroy  for  the  sale 
to  them  of  a  band  of  cattle  (some  1600  head)  and  some 
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horses,  for  the  sum  of  $17,000,  for  which  stim  he  re- 
ceiTed  their  six  promissory  notes,  each  for  12,833  33-100 
and  interest,  payable  respectively  in  three,  nine,  fifteen^ 
tweniy-one,  twenty-seven,  and-  thirty-three  months.  As 
security,  plaintiff  was  to  retain  possession  of  the  properlr, 
and  deliver  the  same  in  parcels  or  lots  as  the  notes  should 
be  paid.  On  the  same  day,  and  as  further  security  for  the 
payment  of  tiaid  notes,  said  J.  and  G.  P.  Detroy  executed 
to  plaintiff  a  mortgage  of  certain  real  estate.  After  pavment 
of  the  first  and  second  notes,  and  on  the  twelfth  of  rebm- 
aiy,  1876,  plaintiff  executed  to  J.  and  G.  P.  Detroy  an 
instrument  in  writing,  reciting  the  execution  of  the  mort- 
gage, and  declaring  tnat  '^  whereas  it  was  the  true  intention 
of  the  parties  to  said  indenture  that  the  said  mortgage  was 
executed  for  the  security  of  only  six  thousand  dollars  of  said 
amount,  the  said  mortgagee  having  received  other  secnnty 
from  the  said  mortgagors  for  the  balance  of  said  $17,000, 
now,  therefore,  the  pa^  of  the  first  part  hereby  certifies 
and  declares  that  he  has  a  lien  under  and  by  virtue  of  said 
mortgage  on  the  land  therein  described  to  the  extent  and 
for  the  amount  of  six  thousand  dollars  and  no  further,  and 
for  no  greater  amount;  and  that  the  party  of  the  first  pait 
does  hereby  release  the  said  land  n*om  the  lien  of  said 
mortgage  for  all  said  $17,000  over  and  above  the  amount 
of  $6,000,  with  interest  thereon  from  November  24,  1873,  at 
the  rate  of  ten  per  cent,  per  annum." 

After  the  execution  of  this  instrument,  and  before  the 
commencement  of  this  suit,  the  third  and  fourth  notes  were 
paid,  and  all  of  the  personal  property  had  deen  delivered. 
This  action  is  brought  on  the  fifth  ana  sixth  notes,  and  for 
the  foreclosure  of  the  mortgage.  G.  P.  Detroy  had  died,  and 
the  defendani  K.  Detroy  had  been  appointed  adminis- 
tratrix. 

The  Court  below  rendered  judgment  against  J.  Detroy  for 
the  amount  of  the  two  notes  and  interest,  but  adjudged  and 
decreed  that  the  mortgage  was  fully  paid,  and  is  not  a  sub- 
sisting lien,  and  that  the  defendant  K.  Detroy,  adminis- 
tratrix, go  without  day.  The  plaintiff's  motion  for  a  new 
trial  was  denied,  and  he  appealed  from  the  order  and  from 
all  of  the  judgment  except  so  much  of  it  as  was  a  judgment 
against  J.  Detroj. 

We  think  the  Court  below  committed  error.  The  mort- 
gage and  the  agreement  or  release  of  February  12,  1875, 
considered  togetner,  show  that  the  plaintiff  had  and|retained 
a  lien  upon  the  real  estate  by  the  mortgage  to  the  extent  of 
$6,000  and  interest,  and  until  all  the  notes  should  be  paid 
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in  fall  that  lien  remained.  The  judgment  and  decree  should 
have  been  in  favor  of  plaintiff  for  the  amount  of  the  notes 
sued  on  and  foreclosing  the  mortgage  as  to  the  defendants 
and  the  estate  of  G.  P.  JDetroy,  deceased. 

The  order  and  so  much  of  the  judgment  as  is  appealed 
from  are  reversed  and  the  cause  is  remanded  for  a  new 
trial. 

We  concur:  Boss,  J.,  McEinstry,  J.,  Sharpstein^  J., 
Thornton,  J. 

BISSENTINO  OPINION. 

I  dissent.  The  defendants  were  indebted  to  the  plaintiff 
in  the  sum  of  $17,000  for  a  band  of  cattle,  consisting  of 
fifteen  hundred  head  and  their  increase,  which  had  been 
purchased  from  the  plaintiff.  This  debt  the  defendants 
promised  to  pay  in  installments,  and  for  the  purpose  of 
securing  payment,  they  (1)  pledged  the  cattle  themselves — 
the  plaintiff  agreeing  to  keep  possession  of  them  at  the  cost 
and  expense  :^  the  Wers,  *  *  *  and  to  deUver  them 
in  lots  to  be  selected  by  the  buyers  from  time  to  time  as 
they  paid  their  installments,  each  lot  to  be  rated  at  twenty- 
five  dollars  per  head,  so  that  the  cattle  as  delivered  should 
correspond  in  value  with  each  payment  made;  (2)  executed 
and  delivered  six  promissory  notes,  each  dated  November 
24, 1873,  payable  to  the  plamtiff  in  the  sum  of  $2,833.33, 
the  first  payable  in  three,  the  second  in  nine,  the  third  in 
fifteen,  the  fourth  in  twenty-one,  the  fifth  in  twenty-seven, 
and  the  sixth  in  thirty-three  months  after  date,  bearing 
interest  at  the  rate  of  ten  per  cent,  per  annum;  and  (3) 
executed  and  delivered  a  mortgage  on  certain  real  estate  to 
secure  payment  of  the  promissory  notes.  The  mortgage  was 
aoknowledged  and  recorded  on  the  day  of  its  date. 

Subsequently,  on  February  12, 1875,  the  plaintiff  executed 
and  delivered  to  the  defendante,  and  had  recorded,  the 
following  instrument  in  writing,  viz: 

''This  indenture,  made  on  the  12th  day  of  February, 
1875,  between  Grant  P.  Ouddebaok,  late  of  the  counfy  of 
Kern,  State  of  California,  parhr  of  the  first  part,  and  J. 
Detro^  and  G.  P.  Detroy,  of  tne  county  of  Ventura,  State 
of  Oahfomia,  parties  of  me  second  part,  witnesseth : 

Whereas,  the  parties  of  the  second  part  hereto  did,  on 
the  24th  day  of  November,  1873,  execute  and  deliver  to  the 
party  of  the  first  part  hereto  a  certein  indenture  of  mort- 

£ge  bearing  date  on  that  day  and  recorded  on  the  same 
y  in  Book  1  of  Mortgages,  pages  217,  218,  219,  220,  221, 
and  222,  Becords  of  Ventura  County,  State  aforesaid,  where- 
by said  mortgagors  did  mortgage  to  the  said  mortgi^ee  cer- 
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tain  lands  in  said  mortoage  described,  for  the  expressed 
consideration  of  $17,000,  for  the  expressed  purpose  of 
securing  notes  in  said  mortgage  set  forth  to  that  amonnt: 
and  whereas,  it  was  the  true  intention  and  understanding  of 
the  parties  to  said  indenture  that  the  said  mortgage  was 
executed  for  the  security  of  only  six  thousand  doUars  of 
said  amount,  the  said  mortgagee  having  receiyed  other 
security  from  the  said  mortgagors  for  the  balance  of  said 
117,000: 

Now,  therefore,  the  party  of  the  first  part  hereby  certifies 
and  declares  that  he  has  a  lien  under  and  by  yirtue  of  said 
mortgage  on  the  land  therein  described,  to  the  extent  and 
for  tne  amount  of  six  thousand  dollars.  United  States  gold 
coin,  and  no  further,  and  for  no  greater  amount;  and  the 
party  of  the  first  part  does  hereby  release  the  said  land  from 
the  Hen  of  said  mortgage  for  all  of  said  $17,000,  over  and 
above  the  amount  of  $6,000,  with  interest  thereon  from 
November  24,  1873,  at  the  rate  of  10  per  cent,  per  annum. 

Witness  my  hand  and  seal,  the  day  and  year  first  above 

written.  J.  P.  GUDDEBAGK." 

Before  the  execution  of  this  instrument,  defendants  had 
paid  the  first  and  second  of  the  promissory  notes.  After  its 
execution  they  paid  the  third  and  fourth;  and  the  action 
out  of  which  uiis  case  arises  was  brought  to  recover  upon 
the  last  two  of  the  notes  and  to  obtain  a  foreclosure  of  the 
mortgage  for  their  satisfaction. 

But  the  mortgage  was  not  given  as  security  for  the  payment 
of  the  notes  or  any  of  them.  Both  the  mortgagee  and  mort- 
gagors emphatically  declare  that  their  true  intention  and 
understan<£mg  in  the  .execution  of  the  mortgage  was  to  se- 
cure payment  of  the  sum  of  $6,000,  with  interest  from 
November  24,  1873;  and  the  mori^agee  himself,  on  Febroaiy 
12,  1875,  claimed  to  have  a  lien  on  the  mortgaged  premises 
only  ''to  the  extent  and  for  the  sum  of  $6,000,  and  interest, 
and  no  further  and  for  no  greater  amount;"  because  other 
securities  had  been  received  by  him  from  the  mortgaffois 
for  the  balance  of  $17,000.  It  is  therefore  too  dear  to  admit 
of  doubt  that  the  mortgage  was  not  given  to  secure  payment 
of  the  promissory  notes  in  suit.  It  was  not  an  incident  to 
either  of  them,  and  it  was  not  forecloseable  in  an  action 
upon  them;  it  was  forecloseaUe  only  for  the  debt  whose 
payment  it  was  given  to  secure. 

lout  the  Oourt  below  found  that  the  defendants  had  paid 
over  $11,333  and  interest  thereon  of  the  original  $17,000 
indebtedness.    That   finding,   standing  as  it  does,  unchal- 
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lenged,  shows  that  the  act  to  which  the  mortjjage  lien  was 
aocessoiy,  had  been  performed,  and  that  the  lien  was  extin- 
(pushed.  There  is  therefore  no  error  in  the  jndgdment,  and 
it  shonld  be  affirmed.  MoEee^  J. 


Depabtment  No.  1. 


[Filed  July  27,  1882.] 
No.  8186. 

LOS  ANGELES  BANK,  Besponbent, 

vs. 
BATNOB,  Appellant. 

Snomrr's  8ax«i — Disd — ^Exio0tion — ^Entbt  of  Judomsnt — ^Docnumzia— 
Ejxotmxnt— PsfisuMFTioN — LiBN.  Per  McKee,  J.:  In  an  aoiion  of 
ejectment  against  defendant  in  exeontion,  it  is  not  neoessary  for  the 
plaintiff,  who  claims  as.  a  purchaser  onder  the  execniion,  to  do  more 
than  show  the  judgment  of  a  Oonrt  of  competent  jariadiotion,  the  ex- 
aention  issued  thereon,  and  the  Sheriff's  deed.  Upon  proof  of  those 
things,  the  plaintiff  makes  out,  at  leasts  a  prima  facie  case  against  the 
defendant. 

Id. — Id.  An  execution  issued  upon  a  valid  judgment  is  sufficient  authority 
to  the  Sheriff  to  make  a  sale  of  lands.  The  Sheriff's  deed  proves  the 
sale,  and  the  legal  presumption  is  that  all  the  acts  of  the  of&cer  which 
preceded  the  sale  had  been  duly  performed.  Every  intendment  must 
be  indulged  in  favor  of  the  validity  of  the  proceedings  not  inconsist- 
ent with  the  record. 

Id. — ^Id.  The  enforcement  of  a  judgment  does  not  depend  upon  its  entry  or 
docketing.  Theee  are  merely  ministerial  acts,  the  first  of  which  is 
required  to  be  done  for  putting  in  motion  the  right  of  appeal  from  the 

Sdgment  itself,  and  of  limiting  the  time  within  which  the  right  may 
exercised  (Sec.  681,  Oode  Civil  Procedure)  or  in  which  the  judg- 
ment may  be  enforced  (Sec.  686,-  Id.) ;  and  the  other  for  the  purpose 
of  creating  a  lien  by  the  judgment  upon  the  real  property  of  the 
debtor  (Sec.  671,  Oode  Civil  Procedure.)  But  neither  Is  necessary 
for  the  issuance  of  an  execution  which  has  been  duly  rendered. 
Without  docketing  or  entry,  execution  may  be  issued  on  a  judgment 
and  lands  levied  upon  and  sold;  and  the  deed  executed  by  the  Sheriff 
in  fulfillment  of  the  sale,  not  only  proves  the  sale,  but  also  estops 
the  defendant  from  controverting  the  title  acquired  by  it. 
Id. — ^FzHDiMo.  Further  held,  the  fincUng  covers  the  issues. 
(McEjnstiy,  J.,  and  Boss,  J.,  concwing  in  the  judgment.) 

Appeal  from  Superior  Court,  San  Bernardino  Oonnty. 

Paris  dt  OoodceUy  for  appellant. 
SatierwhUe  dt  Curtis^  for  respondent. 

McKbe,  J.,  delivering  the  opinion: 

This  was  an  action  for  recovering  the  possession  of  a  tract 
of  land. 


i 
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At  the  trial  of  the  issue  made  by  the  oomplaint  and  aa- 
swer^  the  plaintiff,  to  proye  his  right  of  entry,  offered  in  evi- 
dence the  judgment  roil  in  the  case  of  The  Los  AngdeB  County 
Bank  vs.  the  defendant,  P.  A.  BaynoTj  and  others.  The 
roll  showed  that  an  action  had  been  commenced  in  the  late 
District  Court  of  San  Bernardino  County,  on  May  2, 1876, 
to  foreclose  a  mortgage  given  by  Baynor  to  the  bank  upon 
the  land  in  dispute;  &at,summons  had  been  duly  issued,  and 
was  personally  served  on  Baynor,  who  made  default;  and 
that,  after  his  default  had  been  entered,  the  Court  made  and 
filed  its  written  finding  and  conclusions  of  law,  upon  which 

i'udffment  was  duly  given  and  signed  by  the  Judge,  June  27, 
.876;  but  the  judgment  was  not  entered  in  the  judgment 
book  until  March  21,  1881,  when  it  was  then  endorsed  by 
the  Clerk  of  the  Court,  entered  as  of  June  26,  1876,  by  stip- 
ulation of  the  defendant  Baynor.  The  plaintiff  also  offered 
in  evidence  an  execution  issued  on  the  judgment  June  27, 
1876;  the  return  of  the  Sheriff  endorsed  thereon  August!, 
1876,  showing  that  he  had  sold  the  premises  to  the  plaintiff, 
and  a  deed  of  the  premises  made  by  the  Sheriff  to  the  plain- 
tiff February  1,  1877. 

To  each  of  these  offers  the  defendant  objected,  that  there 
had  never  been  any  legal  entry  of  the  judgment;  that  the  ex- 
ecution was  issued  and  retunied  before  any  proper  or  legal 
entry  of  the  judgment;  and  that,  in  consequence,  the  execu- 
tion sale  and  bheriff^s  deed  were  irregular  and  void,  and 
passed  no  title.  The  objections  were  overruled  and  the  de- 
lendant  excepted.  We  think  the  exception  was  not  well 
taken. 

In  an  action  of  ejectment  against  a  defendant  in  execution, 
it  is  not  necessary  for  the  plaintiff,  who  claims  as  a  pur- 
chaser under  the  execution,  to  do  more  than  show  the  judg- 
ment of  a  Court  of  competent  jurisdiction,  the  execution 
issued  thereon,  and  the  Sheriff's  deed.  Upon  proof  of 
these  things,  the  plaintiff  makes  out  at  least  a  prima  J^cuAe  case 
against  the  defendant.  It  is  not  claimed  that  the  judgment 
in  evidence,  given  on  the  27th  of  June,  1876,  was  void. 
Being  valid  it  was  enforceable  by  execution ;  and  the  execu- 
tion which  was  issued  to  enforce  it,  was  sufficient  authorify 
to  the  Sheriff  into  whose  hands  it  came,  to  make  the  sale  of 
the  land  in  controversy.  The  Sheriff*s  deed  proved  the  sale; 
and  the  legal  presumption  is  that  all  the  acts  of  the  officer 
which  preceded  the  sale  had  been  duly  performed.  (JSAn 
vs.  Peck,  30  Cal.  280;  Donohue  vs.  McNuUy,  24  Id.  417; 
Berry  vs.  S.  F.  and  N.  P.  B.  B.  Co.,  44  Id.  643.)  Eveiy 
intendment  must  be  indulged  in  favor  of  the  validity  of  the 
proceedings  not  inconsistent  wiUi  the  record. 
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But  it  was  urged  that  the  record  shows  that  the  judgment 
was  not  entered  when  the  execution  was  issued.  Nor  was  it 
necessary  that  it  should  have  been.  The  enforcement  of  a 
iiadgment  does  not  depend  upon  its  entry  or  docketing. 
These  are  merely  ministerial  acts^  tiie  fibrst  of  which  is  re- 
quired to  be  done  for  putting  in  motion  the  right  of  appeal 
from  the  judgment  itself,  and  of  limiting  the  time  within 
which  the  right  may  be  exercised  (Section  681,  0.  0.  P.), 
or  in  which  the  judgment  may  be  enforced  (Section  686,  Id.); 
and  the  other,  for  the  purpose  of  creating  a  lien  by  the  judg- 
ment upon  the  real  property  of  the  debtor.  (Section  671, 
C.  C.  ]P.)  But  neither  is  necessary  for  the  issuance  of  an 
execution  which  has  been  duly  rendered.  Without  docket- 
ing or  entry  execution  may  be  issued  on  the  judgment,  and 
land  levied  upon  and  sold  {Hastinas  vs.  Cunningham^  39  Cal. 
144) ;  and  the  deed  executed  by  toe  Sheriff,  in  fulfillment  of 
the  sale,  not  only  proves  the  sale,  but  also  estops  the  defend- 
ant from  controverting  the  title  acquired  by  it.  {Dodge  vs. 
WaOey,  22  Oal.  224;  McDonald  vs.  Badger,  23  Id.  399; 
Cooper  vs.  OaloratUh,  3  Wash.  0.  G.  660;  Blood  yb.  LigU,  38 
Oal.  619.) 

The  finding  covers  the  issues. 

Jndment  affirmed. 

We  concur  in  the  judgment:  McKinstry,  J.,  Boss,  J. 


In  Bank. 

[Filed  July  27,  1882.] 
No.  8024. 

FIE8T  NATIONAL  BANK  OF  SANTA  BAEBABA, 

Appellant, 

vs. 
DE  LA  GI7EBBA  et  al.,  Besponbents. 

Bi>x — ^DxPABmRT — HoMBBTBAD.    Opinion  of  Department,  8  Fao.  0.  L.  J. 
1118.  adopted  by  the  Oonrt  in  bank. 

Appeal  from  Superior  Court,  Ventura  County. 

Bicharda  &  Boyce  and  Bledsoe  dt  McKedey,  for  appellant. 
Blackstock  <k  Shepherd,  for  respondents. 

By  the  Court  : 

Judgment  and  order  reversed  for  the  reasons  stated  in  the 
opinion  heretofore  filed  herein  by  Department  One. 
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In  Bank. 


[Filed  Jtdy  28,  1882.] 

No.  8469. 

RECLAMATION  DISTRICT,  No.  3,  Appkllast, 

vs. 
GOLDMAN,  Respondent. 

BiCLAlCATXON — SWAICP  LaHDB — BKPBAL — ^PoXJTIGAIi  OODB — LOOAL  TaXATIOII. 

Ab  the  Act  of  March  28,  1868  (Stata.  1867-8,  p.  507),  "An  Act  to  pro- 
vide for  the  management  and  sale  of  lands  oelonging  to  the  State," 
contains  a  provision  in  relation  to  taxation  for  local  purposes,  bqoIi 
provision  was  not  repealed  by  the  enactment  of  the  Political  Oode. 
(Pol.  Code,  p.  19.) 

Appeal  from  Superior  Court,  Sacramento  Coxmty. 

O.  W.  Oordon^  for  appellant. 
J.  H.  McKunCy  for  respondent. 

Shabpstein,  J.,  deHvered  the  opinion  of  the  Conrt: 

If  the  Act  of  March  28,  1868  (Stats.  1867-8,  p.  507),  under 
which  the  plaintiff  claims  to  have  organized,  contams  any 
provision  ''  in  relation  to  taxation  for  local  purposes,"  such 
provision  was  not  repealed  by  the  enactment  of  the  Political 
Code.  (Pol.  Code,  Sec.  19.)  Theformer  Act  did  provide  that 
the  Commissioners  appointed  in  pursuance  of  ite  provisionB 
should  assess  upon  tne  land  to  be  reclaimed  a  tsa  propo^ 
tionate  to  the  whole  expense  and  to  the  benefits  which  would 
result  from  the  work,  and  that  said  tax  should  be  collected 
and  paid  into  the  County  Treasury.  Did  that  constitute  it 
an  Act  in  relation  to  taxation  for  local  purposes  ?  If  it  re- 
lates to  taxation,  it  is  doubtless  ''  to  taxation  for  local  pa^ 
poses."  It  provides  for  taxation  by  special  assessments, 
which  "  are  made  on  the  assumption  that  a  portion  of  the 
community  is  to  be  specially  and  peculiarly  benefited  in  the 
enhancement  of  the  value  of  property  peculiarly  situated  aa 
regards  a  contemplated  expenditiu*e  of  public  funds;  and  in 
addition  to  the  general  levy,  they  demand  that  special  con- 
tributions, in  consideration  of  tne  special  benent,  shall  be 
made  by  the  person  receiving  it."  (Coolev  on  Taxation, 
416.)  '^  Charges  and  impositions,"  says  Folger,  J.,  in  Buf- 
faio  City  Cemetery  vs.  BuffaiOy  (46  N.  Y.  506.),  "which  are 
laid  directly  upon  the  properly  in  a  circumscribed  locality, 
to  effect  some  work  of  local  convenience,  which  in  its  result 
is  of  peculiar  advantage  and  importance  to  the  property,  ee- 
pecially  assessed  for  me  expense  of  it,  are  not  public,  but 
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are  local  and  private''  within  the  meaning  of  a  statnte  which 
exempted  cemeteries  from ''all  public  taxes,  rates  and  as- 
flessmentfi."  ''Public  taxes^  rates  and  assessments  are  those 
which  are  levied  and  taken  out  of  the  property  of  the  per- 
son assessed,  for  some  public  or  general  use  or  purpose  in 
which  he  has  no  direct,  immediate  and  peculiar  inter- 
est."   (Id.) 

Now  the  Act  of  1868  speaks  of  the  charges  and  imposi- 
tions which  it  authorizes  to  be  laid  upon  the  lands  witliin  a 
reclamation  district  as  taxes;  and  in  providing  for  their 
assessment  it  provides  for  taxation ;  and  an  Act  which  provides 
for  taxation,  relates  to  taxation,  and,  as  before  stated,  this 
Act  relates  to  local  taxation,  if  to  any.  Therefore  it  was 
not  repealed  by  the  Political  Code.  Whether  it  could  be 
repealed  without  impairing  the  obligation  of  a  contract  is  a 
question  which  it  is  not  now  necessary  to  decide. 

Judgment  reversed  with  directions  to  the  Oourt  below  to 
overrule  the  demurrer  with  leave  to  the  defendant  to  answer 
within  ten  days  after  being  notified  thereof. 

We  concur:  McKinstry,  J.,  Myrick,  J.,  Morrison,  C.  J.^ 
McKee,  J.,  Thornton,  JT. 


Depabtment  No.  1. 


ITiled  July  27,  1882.] 

No.  8184. 

BO  WEB,  Bbspondent,  vs.  RANKEN,  bt  al.,  Appellants. 

i&BMBXrW*B  FlIB — KaiPlB'B  FbIB— KiBK  Ooi72ITT^AOTlOir — OOICPLAZNT.     By 

the  Btatnte  the  Sheriff  of  Kern  Oounty  is  entitled  to  be  paid  for  his 
trouble  and  expense  in  taking  and  keeping  possession  of  and  preserr- 
ing  property  under  attachment  or  execution,  or  other  process,  "  such 
sum  as  the  Oourt  shall  order,"  provided  that  no  more  than  $8  per 
diem  shaU  be  allowed  to  a  keeper.  (Statutes  1868-70,  p.  158.)  HM, 
in  an  action  for  fees,  etc.,  by  such  Sheriff,  the  complaint  not  alleging 
nor  the  findings  shoving  that  any  allowance  had  been  made,  by  the 
Court  from  w&ch  the  process  issued,  *'  for  his  trouble  and  expense  in 
taking  and  keeping  possession  of  and  preserving  property"  under  an 
attaekuneni,  that  the  Court  below  erred  in  awtfiding  any  amount  for 
such  trouble  and  expense. 
Id. — Id.  The  statute  requires  the  "allowance"  shall  be  fixed  or  taxed  by 
the  Court  from  which  the  process  issues,  or  in  which  the  suit  wherein 
the  prooess  has  issued  is  pending. 

Apx>eal  from  Superior  Court,  Eern  Oounty. 

PkSw  0.  Odlpin,  for  appellants. 
J.  W.  Freernan,  for  respondents. 
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MoEiNSTBY,  J.,  delivered  ihe  opinion  of  the  Gonrt: 

ft 

The  "  bill  of  items"  set  forth  in  the  complaint  is  as  fol- 
lows, to  wit:  ''Levying  attachment,  $2.00;  making  two 
copies  tiiereof,  $2.00;  mileage,  67  miles  to  serve  attachment, 
120.10;  filing  copy  of  attachment  in  Coonty  Becorder*s  office 
and  for  recording,  $2.00;  taking  inventory,  $5.00;  expenses 
of  extra  man  one  day,  $3.00;  expenses  of  gathering  personal 
property,  $10.00;  keeper's  fees,  $3.00  per  day,  nom  Sep- 
tember 1,  1879,  to  February  24,  1881,  $1,626.00,  amounting 
in  the  a^^egate  to  the  sum  of  $1,670.10." 

The  judgment  was  in  favor  of  plaintiff  for  tiie  sum  of 
$1,670.10,  together  with  $150.10  for  costs,  etc.  It  should 
have  been  for  $26.10,  without  costs. 

By  the  statute  the  Sheriff  of  Kern  is  entitled  to  be  paid 
''for  his  trouble  and  ^expense  in  taking  and  keeping  posses- 
sion of  and  preserving  property  under  attachment  or  execu- 
tion, or  other  process,  stick  sum  aa  the  Court  shall  order^  pro- 
vided that  no  more  than  three  dollars  per  diem  shall  be 
allowed  to  a  keeper."  h (Stats.  1869-70,  p.  158.)  The  statute 
requires  the  "  allowance"  shall  be  ^xed  or  taxed  by  the  Court 
from  which  the  process  issues,  or  in  which  the  suit  wherein 
the  process  has  issued  is  pending. 

The  complaint  does  not  allege,  nor  do  the  findings  show, 
that  any  allowance  had  been  made  by  the  Court  to  the  Sher- 
iff "  for  his  trouble  and  expense  in  taking  and  keeping  poe- 
session  of  and  preserving  property"  under  the  attachment. 

Judgment  reversed  and  cause  remanded  with  directions  to 
Court  Delow  to  enter  a  Judgment  in  favor  of  plaintiff  in  the 
sum  of  twenty-six  dollars  and  ten  cents,  without  costs. 

I  concur:  Boss,  JT. 

I  concur  in  the  judgment :  McEee,  J. 


Abstracts  of  Recent  Decisions. 


LiBEi..  As  a  general  rule,  an  injunction  cannot  be  issued  to 
enjoin  the  publication  of  libels  or  works  of  a  libelous  nature. 
The  remedy  at  law  for  damages  arising  from  such  injuries  is 
ample.—Siate  vs.  CivU  District  Court,  Sup.  Ct.  La.  13  Bep.  780. 

Donatio  Causa  Mobtis.  Money  or  other  personal  property 
deposited  by  the  deceased  in  his  lifetime  with  a  third  party,  to 
be  delivered  after  his  death  to  the  donee,  is  a  valid  donation 
cavMi  mortis,  and  the  party  with  whom  the  money  is  deposited 
is  a  trustee. — Bostwick  vs.  Mahaffy,  Sup.  Ct.  Mich.  13  Bep.  788. 


miit  ^0ai)St  ^m  MmmA 


Vol.  IX.  August  5,  1882.  No.  24. 


Current  Topics. 


LOVE  AND  LAW. 

It  has  recently  been  decided  in  New  York  that  an  engagement 
between  a  man  and  a  woman  to  marry  is,  in  the  eyes  of  the  law, 
in  no  way  different  from  any  other  agreement,  and  must  be  in 
writing,  unless  the  intention  is  to  consummate  the  marriage 
within  a  year. 

Marriage  is  a  task  that  can  be  accomplished  within  a  year  (by 
some  men);  it  is  an  operation  that  is  frequently  postponed  for 
more  than  a  year  (by  9ome  women).  To  both  of  these  classes 
this  decision  is  a  good  warning.  It  will  give  backbone  to  the 
fonner,  and  enable  them  to  force  an  immediate  compliance  with 
the  engagement;  while  to  the  latter  it  is  none  the  less  signifi- 
cant, as  it  will  deter  them  from  testing  too  far  the  patience  and 
affection  of  the  male  contracting  party. 

The  Courts  are  gradually  overcoming  the  proverb  that  love 
knows  no  law. 


BEAUTY  AND  LAW. 

The  CerUrdl  Law  Journal  gives  us  the  following  :  "  It  is  dou)>t- 
fal  whether  a  more  delicate  form  of  bribery  will  ever  be  devised 
than  that  which  is  alleged  to  have  been  resorted  to  in  the  trial 
of  a  will  case  in  Baltimore.  A  new  trial  is  sought  on  the  ground 
that  a  beautiful  daughter  of  the  contestant  was  in  the  Court- 
room throughout  the  trial,  carrying  on  a  quiet  flirtation  with  a 
susceptible  young  man  in  the  jury  box,  wherebv  she  so  influenced 
him  that  he  confessed  his  inability  to  acquiesce  in  a  verdict  against 
her  father.  It  is  further  alleged  that  after  the  close  of  the  trial 
the  victorious  father  invited  the  yoiing  junrman  to  his  home, 
where  a  dejure  acquaintance  was  substituted  n>r  the  de  facto  affair 
that  the  young  people  had  gotten  up  in  the  Court-room." 

We  do  not  think  this  a  form  of  bribery.  The  young  juror  had 
no  justification  in  construing  the  conduct  of  the  young  lady  into 
a  bribe.  Nothing  in  his  or  any  fellow's  experience,  or  anything 
in  pulchrarum  ptiellarum  natura  justified  him  in  such  a  wild  pre- 
sumption. His  wish  was  father  to  his  thought.  And  yet  we 
think  that  a  new  trial  should  be  granted,  but  on  another  ground, 
viz:  Accident  and  surprise,  which  ordinary  prudence  could  not' 
have  guarded  against. 
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We  differ  also  as  to  the  substitution  of  a  dejvre  for  a  defado 
acquaintance.  We  most  respectfully  submit  that  the  de  fado 
was  substituted  for  the  de  jury  acquaintance.  How  will  the 
Court  prevent  a  repetition  of  this  ''  quiet  flirtation"  on  the  new 
trial?  Men  will  look  at  and  admire  ''beautiful  daughters," 
even  though  such  men  be  sufficiently  indifferent  to  be  selected 
as  jurymen.  "Beautiful -daughters"  will  flirt  with  men  even 
though  (strange  to  say)  these  men  are  in  a  jury  box.  The  law 
does  not  forbid  beautiful  women  to  be  present  in  the  Court-room. 
Nay,  rather,  if  women  will  come,  the  law  prefers  the  beautiful. 
We  confess  that  we  can  discover  no  way  in  which  this  Baltimore 
Court  can  protect  itself  from  this  pretty  girl,  if  the  girl  means 
business.  In  the  meantime  we  suppose  and  hope  that  congiat- 
ulations  are  in  order. 


The  Albany  Law  Journal  is  discussing  with  a  correspondent 
the  question  as  to  whether  cars  drink.  We  would  suggest  an 
inspection  of  the  street  car  at  six  p.  m.,  or  the  railway  cars  in  an 
excursion  train.     These  cars  are  always  full. 


INTERIOR  DEPARTMENT  DECISIONS. 

In  the  case  of  Fierce  vs.  The  Stale  of  California^  the  Secretaiy 
of  the  Interior  has  decided  that  to  bar  second  filing  upon  on- 
offered  lands,  under  Section  2261  of  the  Revised  Statutes,  the 
previous  filing  must  have  been  made  under  Section  2259. 

In  the  repayment  case  of  Sarah  McDonald,  the  Secretaiy  baa 
decided  that  if  a  party  making  an  entry  under  the  settlement 
laws  has  reason  to  believe,  upon  his  own  judgment  or  upon  the 
advice  of  counsel  or  of  land  officers,  that  his  settlement  amoonta 
to  a  settlement  upon  the  land  witlun  a  reasonable  construction 
of  the  law,  such  entry,  although  canceled  by  the  Department 
for  non-compliance  with  the  law,  cannot  be  held  to  be  frauda- 
lent  BO  as  to  deny  the  right  for  the  refunding  of  the  purchase 
money.  To  authorize  the  right  fo  repay,  there  must  have  been 
fraudulent  misrepresentation  on  the  part  of  the  applicants. 

The  Secretaiy  of  the  Interior,  in  the  case  of  Boyce  vs.  WdGjoct, 
has  reversed  the  decision  of  the  General  Land  Office.  He  holds 
that  reclamation  under  the  Desert  Land  Act  requires  the  con- 
ducting upon  the  land  of  a  sufficient  quantity  of  water  to  actoallT 
prepare  it  for  the  production  of  an  agricultural  crop.  Althongii 
it  is  not  necessary  to  show  that  the  land  has  been  put  in  actw 
cultivation,  it  must  be  shown  that  actual  means  have  been  em- 
ployed to  reach  and  effectually  irrigate  the  whole  body  of  land 
entered,  except  in  the  case  of  small  elevations  on  such  portions 
as  will  not  sensibly  affect  its  productive  value. 
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Supreme  Court  of  California. 


In  Bank. 


[Filed  July,  28,  1882.] 

No.  8079. 

LOS  ANGELES  GAS  COMPANY,  Eespondents, 

vs. 
TOBEEMAN,  Appellant. 

AiroBLiB  Ghabtkb-Matob-Contbact.  Under  the  charter  of  the  city  of 
Los  Angeles  (Stats.  1873-4,  pp.  656.  657),  it  is  not  necessary  for  the 
Mayor  of  the  city  to  execute  a  contract  ordered  and  approved  by  the 
council,  by  an  ordinance,  or  a  resolution,  or  motion,  adopted  accord- 
ing to  the  pro-visions  of  the  charter,  unless  the  Council  make  an  order 
that  he  shall  sign  in  behalf  of  the  city.  If  such  an  order  be  made, 
the  Mayor  is  authorized  to  sign  for  the  city.  But  it  is  no  part  of  his 
official  duties  as  Mayor  to  sign  contracts. 

Ii>< — ^Id.  When  the  Council  by  its  order  directed  its  clerk  to  sign  the  con- 
tract in  question,  and  he  signed  it,  it  was  well  executed;  and  if  other- 
wise made  according  to  the  charter,  it  is  yalid.  But  not  haying  been 
otherwise  made  according  to  the  forms  prescribed  by  the  charter,  the 
contract  is  not  binding  upon  the  city. 

Ii>.— Id.  The  motion  by  which  the  terms  of  the  agreement  between  the 
plaintiff  and  the  Council  were  settled  was  not  voted  as  prescribed  by 
the  charter;  nor  was  the  agreement  itself  ordered  to  be  reduced  to 
writing;  nor  was  a  draft  of  it  prepared  and  submitted  to  the  Council 
for  its  approyal  and  order  for  a  signature,  as  required  by  the  provisionB 
of  the  cJiarter. 

Appeal  from  Superior  Court,  Lob  Angeles  County. 

Haxard^  O^Mdveney  and  Oage,  for  appellant. 
Ocdfr&fy  Smithy  Brovm  dt  HuUon,  for  respondent. 

McKee,  J.,  delivered  the  opinion  of  the  Court: 

This  appeal  comes  from  an  order  denying  the  motion  of 
ihe  appellant  for  a  new  trial,  and  from  the  final  judgment 
entered  in  the  case. 

^e  case  involves  the  right  of  the  plaintifif  and  respondent 
to  a  writ  of  mandate  to  compel  the  Mayor  of  the  city  of  Los 
Angeles  to  si^  a  warrant,  drawn  by  order  of  the  City  Coun- 
cil, for  a  claim  which  had  been  examined,  allowed  and  or- 
dered to  be  paid  to  the  plaintiff;  but  the  Mayor  refused  to 
sign,  because  the  allegea  contract,  upon  which  the  claim  was 
founded,  was  not  binding  upon  the  city. 

It  appears  by  the  petition  for  the  writ  that  the  Los  Angeles 
€hi8  Company,  by  tne  instrument  in  writing,  which  it  claims 
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to  be  a  contract  between  it  and  the  city,  undertook  to  li^ht 
the  streets  of  Los  Angeles  with  illuminating  gas,  and  to  mam- 
tain  the  lamps  of  the  city  in  good  order,  and  ignite  and  ex- 
tinguish them  for  two  years,  from  March  31,  I08I,  for  which 
the  city  agreed  to  pajr  by  warrants  drawn  upon  the  Gas  Fund 
of  the  city,  within  mteen  days  after  each  month's  perform- 
ance of  the  contract,  fifteen  and  one-fourth  cents  per  night 
for  each  and  every  lamp  maintained,  ignited  and  extinguished. 
This  instrument  m  writing  the  Council  ordered  the  Mayor  of 
the  city  to  sign,  but  when  it  was  presented  to  him  for  his  sig- 
nature, he  refused,  and  upon  his  refusal  the  Clerk  of  the 
Council,  by  order  of  the  Council,  signed  it  in  behalf  of  the 
cihr. 

If  the  Clerk  had  authority  to  sign  for  the  city,  the  contract 
thus  executed,  if  otherwise  made  in  the  exercise  of  power 
conferred  upon  the  municipality,  is  valid  and  binding,  other- 
wise it  is  not. 

Of  course,  the  source  of  power  to  a  municipal  corporation 
is  its  charter.     Upon  the  City  Council  the  charter  of  Los 
Angeles  confers  power  to  contract  for  lighting  the  streets  and 
public  buildings  of  the  city  (Sec.  1,  A^.  IV.)    It  also  pre- 
scribes the  modes  of  contractmg;  and  the  mode  becomes  the 
measure  of  the  power.    The  modes  are  prescribed  by  Sec- 
tions 1  and  9  of  Art.  XII  of  the  charter.     Section  1  declares^ 
"  That  the  city  of  Los  Angeles  shall  not  be  bound,  and  is 
not  bound,  by  any  contract,  or  in  any  way  liable  thereon, 
unless  the  same  is  made  in  writing  by  order  of  the  Council, 
the  draft  thereof  be  approved  by  the  Council,  and  ordered 
to  be  and  be  signed  by  the  Mayor  or  some  other  person  in 
behalf  of  the  city.     But  the  Mayor  and  Council  by  an  ordi- 
nance, or  the  Council  by  a  resolution,  may  authorize  any 
officer,  committee  or  agent  of  the  city,  to  bind  the  city,  with- 
out a  contract  in  writing,  for  the  payment  of  any  sum  of 
money  not  exceeding  $300;  providedy  that  no  contract  in  writ- 
ing shall  be  valid  unless  it  be  completely  executed,  fulfilled 
and  performed,  within  the  period  of  two  years  after  the  ex- 
ecution and  deliverv  thereof."    And  Section  19  declares  that, 
*^  Ten  members  of  the  Council  shall  be  necessary  to  pass 
any  ordinance  or  resolution,  or  to  perform  any  other  act  whereby 
any  debt  is  created,  and  mone^  is  appropriated,  or  the  rere- 
nue  of  the  city  is  in  any  way  diminished.    Upon  the  passage 
of  any  such  ordinance,  resolution  or  motion,  the  ayes  and 
noes  shall  be  called,  and  the  names  of  the  members  voting 
for  and  against  such  ordinance,  resolution  or  motion,  shall 
be  entered  upon  the  journal  of  the  proceedings  of  the  Oonn- 
cil."    (Stats  1873-4,  pp.  655-657.) 
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It  is  manifest  from  these  sections  of  the  charter  that  power 
has  been  given  to  the  Council  to  contract  by  writing  for  all 
soms  over  three  hundred  dollars;  and  that  the  Council  may, 
in  the  exercise  of  its  power,  authorize  a  contract  to  be  maae 
for  any  sum  over  $300,  by  ordinance,  resolution  or  motion. 
The  expression  of  the  will  of  the  Council  in  matters  of  writ- 
ten contracts,  may  be  given  by  any  one  of  these  modes.  Each 
of  them  as  used  in  thq  sections  of  the  charter  just  quoted, 
has  reference  to  a  legislative  act  of  the  character  described, 
t.  6.,  an  act  whereby  any  debt  may  be  created,  any  money 
appropriated,  or  the  revenue  of  the  city  diminished.  But  a 
distinction  is  made  between  an  ordinance,  resolution  and  mo- 
tion. An  ordinance  or  resolution  which  authorizes  an  actfor 
the  creation  of  a  debt'must  be  approved  and  signed  by  the 
Mayor.  Section  11  of  Article  XII  of  the  chaiHber  declares, 
"  iThat  eveiT  ordinance  and  resolution  which  shall  have  been 
passed  by  tne  Council,  shall,  before  it  becomes  effective,  be 
signed  by  the  Clerk  of  the  Council  and  be  presented  to  the 
Mayor  for  his  approval  and  signature."  But  the  adoption  of 
a  motion  does  not  need  executive  approval.  In  that  respect 
it  differs  from  the  passage  of  a  resolution  or  ordinance.  Yet 
in  all  other  respects  adoption  of  a  motion  for  creating  a  debt 
over  $300  must  be  attended  with  the  same  formalities  as  the 
passage  of  a  resolution  or  ordinance,  t.  e.,  it  must  be  made 
upon  a  call  of  the  ayes  and  noes,  by  a  vote  of  ten  members 
of  the  Council,  whose  names,  together  with  the  names  of 
those  votinff  against  it,  must  be  entered  upon  the  journal  of 
the  proceedings  of  the  Council;  and  after  a  contract  shdU 
have  been  thus  authorized,  it  must  be,  by  order  of  the  Coun- 
cil, reduced  to  writing,  and  the  draft  of  it  approved  by  the 
Council,  who  must  then  order  it  to  be  signed  by  the  Mayor 
or  some  other  person  in  behalf  of  the  city. 

from  this  it  results  that  it  is  not  necessary  for  the  Mayor 
to  execute  a  contract  ordered  and  approved  by  the  Council, 
by  an  ordinance,  or  a  resolution,  or  a  motion,  adopted  ac- 
cording to  these  provisions  of  the  charter,  unless  the  Council 
make  an  order  that  he  shall  sign  in  behalf  of  the  city.  If 
snoh  an  order  be  made,  the  Mayor  is  authorized  to  sign  for 
the  city;  but  it  is  no  part  of  his  official  duties  as  Mayor  to 
sign  contracts.    As  the  executive  officer  of  the  city  he  is  re- 

auired  by  the  charter  ''  to  exercise  a  careful  supervision  over 
\ie  affairs  and  subordinate  officers  of  the  city,"  to  approve 
official  bonds,  ordinances,  and  resolutions;  and  to  perform 
the  duties  imposed  upon  him  as  Judge  of  the  Cii^  Court — as 
a  member  of  the  Boards  of  Equalization  and  Police  Commis- 
sioners, and  as  trustee  of  the  public  library  of  the  city.    In 
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the  performance  of  his  official  duties,  no  person  is  authoriaed 
to  Qsnrp  his  fonctions  while  he  is  in  a  condition  to  disohaige 
those  duties.  The  Council  have  no  right  to  appoint  a  sub- 
stitute for  him;  that  cannot  be  done,  except  in  case  of  sick- 
ness, inability  to  act,  or  absence  from  the  city,  and  then  the 
President  of  the  Council  is,  by  the  charter,  authorized  to 
act  as  Mayor  j?ro  ^em.,  and  to  perform  all  the  duties  of  the 
office.  « 

As  the  signature  of  contracts  in  writing  is  no  part  of  Ihe 
duties  of  the  Mayor,  authority  to  sign  comes  from  the  Goim- 
cil;  and  when  that  body  by  its  order  directed  its  Clerk  to  sign 
the  contract  under  consideration,  and  he  signed  it,  it  was  well 
executed,  and  if  otherwise  made  according  to  the  chapter,  it 
is  valid  and  binding  on  the  city. 

But  the  motion  by  which  the  terms  of  the  agreement  be- 
tween the  plaintiff  and  the  Council  were  settled  was  not  voted 
as  prescribed  by  the  charter,  nor  was  the  agreement  itself 
ordered  to  be  reduced  to  writing,  nor  was  a  draft  of  it  pre- 
pared and  submitted  to  the  Council  for  its  approval  and 
order  for  signature,  as  required  by  the  provisions  of  the  char- 
ter. 

The  journal  of  the  proceedings  of  the  Council  shows,  that» 
pursuant  to  an  advertisement  for  sealed  proposals  for  light- 
ing the  streets  of  the  city,  bids  were  sent  in,  which,  upon 
being  opened  by  the  Council,  were  referred  to  a  committee 
that  afterwards  reported  in  favor  of  awarding  the  contract  to 
the  plaintiff,  on  its  bid  to  light  the  streets  of  the  city  with 
gas  for  three  years  at  fourteen  and  three-fourth  cents  ner 
mmp  per  night  for  twenty-five  nights  per  month.  With  tius 
recommendation  the  Council  agreed,  adopted  it  bv  a  vote  of 
only  seven  members,  and  then  directed  tne  City  Attomejr  to 
drait  a  copy  of  the  agreement,  embodying  the  proposal  wnich 
had  been  accepted,  for  the  examination  and  approval  of  the 
Council.  Sucn  a  draft  was  prepared  and  submitted,  but  it 
was  never  approved.  It  was  used  as  the  basis  of  other  nego- 
tiations with  the  plaintiff.  Three  amendments  were  offered 
and  adopted  which  changed  entirely  the  terms  in  the  draft 
which  had  been  submitted.  The  new  terms  which  were 
settled  by  the  adoption  of  the  amendments,  were,  on  motion, 
agreed  to  by  a  vote  of  fourteen  to  one;  but  the  names  of 
those  who  voted  for  and  against  their  adoption  were  not  en- 
tered upon  the  journal  of  the  proceedings  as  required  by  the 
charter;  and  the  Mayor  having  refused  to  sign  the  contract 
as  thus  adopted  and  after  having  been  directed  to  do  so  by 
the  Council,  the  latter,  afterwards,  by  a  vote  of  eight  to  five, 
ordered  the  Clerk  to  sign  it  on  behw  of  the  city,  which  was 
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done.  The  agreement  was  therefore  not  made  according  to 
the  forms  prescribed  by  the  charter  of  the  city,  and  it  is  not 
binding  upon  the  city.  Whence  it  results  that  the  plaintiff 
was  not  entitled  to  a  writ  of  mandate,  and  the  oraer  and 
judgment  appealed  from  must  be  reversed. 

Ordered  accordingly. 

We  concur:  Boss,  J.,  Sharpstein,  J. 

OONOUBRINO  OPINION. 

I  concur  with  Mr.  Justice  McKee  that  the  action  of  the 
Oommon  Council  was  not  authorized  by  the  charter.  Whether 
any  sum  greater  than  1300  can  be  appropriated  out  of  the 
City  Treasury,  otherwise  than  by  ordinance,  to  be  submitted 
to  uie  Mayor  for  his  approval,  is  a  question  as  to  which  I  ex- 
press no  opinion.  MoEinstbt,  J. 

We  concur  vrith  Mr.  Justice  McKinstiyrMyrick.  J.,  Thorn- 
ton,  J. 

In  Bank. 


[Filed  July  24,  1882.] 

No.  7752. 

GOOEE,  Besponbent,  vs.  PENDEBGAST,  Appellant. 

Turns — B^nx — Bbpabtmsnt.    Opinion  of  Department  One,  8  Pao.  0.  L.  J. 
1006,  adopted  by  the  Conrt  in  bank. 

Appeal  from  Superior  Court,  Colusa  County. 

JFTint  <k  Stone,  for  appellant. 
Hart  (k  McKaig,  for  respondent. 

By  the  CouBTt 

The  defendant  moved  for  a  change  of  venue  on  the  ground 
that  the  action  was  not  brought  in  the  proper  county,  by 
reason  of  non-residence  of  the  defendant.  Tne  plaintiff  re- 
sisted the  motion  on  the  ground  of  convenience  of  witnesses. 
The  Court  below  denied  the  motion,  and  defendant  appealed. 
The  appeal  was  heard  in  this  Court  bv  Department  One,  and 
its  opinion  was  filed  January  9,  1882.  (8  Pac.  L.  J.  1006.) 
Subsequently,  a  hearing  by  liie  Court  in  bank  was  granted. 
Such  hearing  has  been  had. 

We  are  satisfied  with  the  views  expressed  in  the  opinion 
of  the  Department;  therefore,  the  order  appealed  from  is 
reversed. 
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When  it  is  said  that  good  character  is  to  be  presumed,  it 
is  only  said  that,  in  the  absence  of  evidence,  the  jury  should 
not  attribute  to  defendant  a  general  bad  character  with 
respect  to  the  qualities  inyolved  in  the  alloged  offense,  noi 
give  weight  to  his  assumed  bad  character  in  determining  the 
question  whether  the  evidence  established  his  giilt. 

MoKD7STBT,  J. 

Depabtment  No.  2. 


[Filed  July  25,  1882.1 
No.  8230. 
ESTATE  OF  SIGOUENET. 

Esi^TS — Olaimb — Pbopobtionaii  Patment — ^Adicimibtbatob — AcmoM.  Xh« 
Oourt  has  no  power  to  order  an  administrator  to  pay  a  percentage  of 
allowed  claims  against  an  estate,  unless  a  like  proportion  of  monej 
remains  in  his  hands  to  be  paid  into  Court  to  await  the  final  deter- 
mination of  actions  commenced  and  pending  against  him  upon  dsios 
disallowed. 

Appeal  from  Superior  Court,  Nevada  County. 

H.  V.  Beardarif  for  appellant. 
J.  M.  WaUiifig,  for  respondent. 

Shabpstein,  J. 9  delivered  the  opinion  of  the  Oourt: 

We  do  not  doubt  that  the  Code  requires  that  whenever 
some  of  the  creditors  of  an  estate  whose  claims  have  been 
allowed,  are  paid  any  proportion  of  their  claims,  that  a  like 

Sroportion  must  be  paid  into  the  Court  to  await  the  final 
etermination  of  actions  commenced  and  pending  aeuiust 
the  administrator  upon  claims  disallowed  by  nim.  (C.  G.  P., 
Sees.  1645-1648.) 

And  it  appearing  by  the  record  in  this  case  that  the  ad- 
ministrator has  only  $21,844.02  of  mon&f  in  his  hmids,  and 
that  the  aggregate  of  claims  allowed  and  in  litigation  exceeds 
the  sum  of  $128,000,  exclusive  of  the  costs  and  expenses  of 
administration,  which  it  is  admitted  will  amount  to  $16,000, 
it  is  quite  clear  that  the  administrator  cannot  pay  to  the 
creditors,  whose  claims  have  been  allowed,  fifty  per  cent, 
thereof,  and  into  the  Court,  to  await  the  determmation  of 
suits  upon  claims  not  allowed,  a  like  proportion,  and  there- 
fore, the  order  of  the  Court  requiring  hun  to  pay  fiffy  per 
cent,  of  the  claims  of  any  of  the  creditors  was  erroneous. 

Order  reversed. 

We  concur  :  Thornton,  J.,  Morrison,  C.  J. 
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Depabtment  No.  1. 


[Piled  July  27.  1882.] 

No.  8104. 

FBIEDLANDEB,  Bespondent, 

vs. 

THE  SUMNER  GOLD  AND  SILVER  MINING 

COMPANY  et  al.,  Appellants. 

0B08B-CoMFL1INT — OONTINUAl^OS — TbIAL — ^MoBTOAOB — ^PSAOTIOB.      The  0886 

was  a  mortgage  foreolosxire.  Defendants  answered  and  filed  oross- 
complaints.  Plaintiff  had  not  answered  nor  demurred  to  the  cross- 
oomplaints,  nor  had  the  time  for  answering  or  demurring  to  the  same 
expired  when  the  canse  was  called  for  trial  and  a  motion  for  con- 
tinnanee  made;  nor  had  snch  time  expired  when  the  canse  was  tried, 
or  when  the  decree  was  entered  from  which  the  appeal  was  taken. 
Plaintiff  made  no  motion  to  strike  oat  the  cross-complaints.  Sdd,  a 
continnanoe  shonld  haye  been  granted,  as  the  case  was  not  in  a  con- 
dition to  be  tried.  The  trial  and  judgment  were  premature. 
Id. — ^PuuLDiNo.  Whether  the  insufficiency  of  a  pleading  can  in  any  case  be 
considered  upon  a  motion  for  a  postponement  of  the  trial,  not  decided; 
but  held,  it  is  enough  to  say  that  this  ought  not  to  be  done  unless  the 
pleading  totally  fails  to  set  forth  a  cause  of  action  or  defense. 

DiBSKSPKCT  OF   CoiTBT — OONTSHPT — PoiNTS   AXd)   AUTHOBITIBS — TbAMSOBIFT. 

Where  *'  points  and  authorities  "  filed  in  the  appellate  Oourt  contain 
objectionable  expressions,  apparently  disrespectful  to  the  Oourt  below, 
such  points  and  authorities  will  be  stricken  from  the  files  of  the 
Court. 

Id. — ^Id.  If  counsel  wilfully  employs  language  manifestly  disrespectful  to- 
wards the  Judge  of  the  Superior  Court,  such  conduct  will  be  treated 
as  a  contempt  of  the  appellate  Court,  and  proceeded  against 
accordingly. 

Id. — Id.  Even  in  such  case,  howeyer,  the  party  represented  by  counsel 
committing  the  offense  ought  not  ordinarily  to  be  deprived  of  any  d 
his  legal  rights,  and  the  appellate  Court  would  reserve  the  power  to 
examine  the  transcript,  to  ascertain  if  errors  had  occurred  in  the 
Court  below. 

Id. — ^Id.  As  to  respondent's  motion  to  strike  the  points  and  authorities 
from  the  file,  the  Court  said:  '*  It  has  been  made  to  appear  to  our 
satisfaction  that  the  *  points  and  authorities'  in  which  are  found 
certain  objectionable  expressions,  apparently  disrespectful  to  the  Court 
below,  were  not  prepared  by  counsel  by  whom  they  are  signed;  that 
when  the  proofs  were  submitted  to  counsel  the  expressions  referred 
to  were  marked  for  erasure,  but  the  same  were  inadvertently  printed, 
etc.  Counsel,  by  written  communication,  having  disavowed  the  ob- 
jectionable language,  and  a  copy  of  such  communication  having  been 
transmitted  to  the  learned  Judge  below,  we  accept  the  explanation  as 
fully  establishing  the  fact  that  the  language  complained  of  was  not 
intended  to  be  a  part  of  the  points  filed,  and  acquit  counsel  of,  any 
fault  except,  perhaps,  a  degree  of  carelessness  in  not  making  a  new 
examination  of  the  points  after  they  were  printed." 
**But,  inasmuch  as  the  language  constitutes  part  of  the  points  as 
actually  filed,  it  is  ordered  that  the  '  points  and  authorities '  of  appel- 
lants be  stricken  from  the  files  of  this  Court." 

Appeal  from  Superior  Oonrt^  Kern  Cotinty. 
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Estee  dk  BoaU,  and  Freeman,  for  appellants. 
Arick  and  Sharp,  for  respondent. 

By  the  Coubt  : 

It  has  been  made  to  appear  to  our  satisfaction  that  the 
^'points  and  authorities  "  in  which  are  found  certain  objec- 
tionable expressions,  apparently  disrespectful  to  the  Court 
below,  were  not  prepared  by  counsel  by  whom  they  are 
signed;  that  when  the  proofs  were  submitted  to  counsel  the 
expressions  referred  to  were  marked  for  erasure^  but  the 
same  were  inadvertently  printed,  etc.  Counsel,  by  written 
communication,  having  disavowed  the  objectionable  lan- 
guage, and  a  copy  of  such  communication  having  been  trans- 
mitted to  the  learned  Judge  below,  we  accept  the  explanation 
as  fully  establishing  the  fact  that  the  language  complamed 
of  was  not  intended  to  be  a  part  of  the  points  filed,  and 
acquit  counsel  of  any  fault,  except,  perhaps,  a  degree  of 
carelessness  in  not  making  a  new  examination  of  the  points 
after  they  were  printed. 

But,  inasmuch  as  the  language  constitutes  part  of  the 
points  as  actually  filed,  it  is  ordered  that  the  ''points  and 
authorities"  of  appellants  be  stricken  from  the  files  of  this 
Court. 

Nevertheless,  we  have  looked  into  the  record. 

If,  unfortunately,  counsel  in  any  case,  shall  ever  so  far 
forget  himself  as*^  wilfully  to  employ  language  manifestly 
disrespectful  towards  the  Judge  of  the  Superior  Court — a 
thing  not  to  be  anticipated — we  shall  deem  it  our  du^  to 
treat  such  conduct  as  a  contempt  of  this  Court,  ana  to 
proceed  accordingly.  Even  in  such  case,  however,  the  party 
represented  by  counsel  committing  the  offense  ought  not 
ordinarily  to  be  deprived  of  any  of  his  legal  rights,  and  we 
would  reserve  the  power  to  examine  the  toansoript  to  ascer- 
tain if  errors  had  occurred  in  the  Court  below. 

In  the  present  cas6,j^in  which  no  intentional  offense  has 
been  committed,  it  is  peculiarly  our  duty  to  read  the 
transcript.  Looking  into  the  record,  we  see  that  appellants 
filed  cross-complaints  in  the  Court  below.  Plaintin  had  not 
answered  nor  demurred  to  the  cross-complaints,  nor  had  the 
time  for  answering  or  demurring  to  the  same  expired  when 
the  cause  was  called  for  trial  and.  the  motion  for  continuance 
made;  nor  had  such  time  expired  when  the  cause  was  tried, 
or  when  the  decree  was  entered  from  which  this  appeal  was 
taken.  Plaintiff  made  no  motion  to  strike  out  the  cross- 
complaints,  and  until  they  were  stricken  out  was  certainly 
not  entitled  to  a  default. 

It  is  clear,  therefore,  that  the  action  was  not  in  a  condition 
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to  be  tried.  It  is  said^  however,  that  the  cross-complaints 
did  not  set  forth  a  cause  of  action,  and  that  the  Cunrt  below 
might  properly  disregard  them.  It  is  not  necessary  to 
decide  whether  the  insa£Sciency  of  a  pleading  can  in  any 
case  be  considered  upon  a  motion  for  a  postponement  of 
the  trial.  It  is  enongh  to  sa^  that  this  ought  not  to  be  done 
unless  the  pleading  totally  f fiols  to  set  forth  a  cause  of  action 
or  defense. 

In  the  case  before  us  the  Superior  Court  held  that  defend- 
ants (appellants)  had  not  used  proper  diligence  in  procuring 
the  deposition  of  witnesses,  or  in  moving  for  a  continuance. 
yfe  have  no  comment  to  make  upon  the  ruling  in  that 
respect,  except  to  say  they  could  not  be  held  to  be  guilty 
of  neglect  in  not  preparing  for  trial  before  the  issues  were 
joined.  But  the  Court  also  held:  "The  cross-complaint 
does  not  claim  or  set  up  matters  between  the  parties  to  this 
action.  It  alleges  unliquidated  damages  arising  from  an 
alleged  trespass,  and  not  a  contract. " 

Tne  cross-conplaint  of  the  Sumner  Company  aUeges  that 
plaintiff  obtained  possession  of  the  mortgaged  premises,  and 
of  the  mine  thereon,  mentioned  in  the  complaint,  "by  reason 
of  his  being  the  owner  of  the  note  and  mortgage  described 
in  the  complaint,"  and  did  mine,  extract  and  ta£e  from  said 
mortgaged  premises,  and  the  mines  thereon,  an  amount  of 
.gold  and  silver  ore  of  great  value,  to  wit:  of  the  value  of 
one  hundred  tiiousand  dollars  and  upwards,  eto.  Whatever 
the  j^ra^er  of  the  cross-complaint,  if  it  was  alleged  that  plain- 
tiff was  a  mortgagee  in  possession,  defendant  was  entitled  to 
an  accounting,  and  an  application  of  the  net  profits  to  the 
note  and  mortgage.  Here  was,  at  least,  an  attempt  to  state 
that  fact.  If  it  was  inartificially  and  insufficiently  stated, 
the  cross-complaint  was  subject  to  special  demurrer,  but,  as 
we  have  seen,  no  demurrer  had  been  filed  when  the  cause 
was  tried.  If  plaintiff  had  demurred  specially  we  must 
suppose  the  Court  below  would  have  given  defendant  an 
opportunity,  by  amendment,  to  allege  the  facts  (as  it  claimed 
them  to  be,)  more  fully  and  specifically.  At  all  events, 
inasmuch  as  the  cross-complaint  was  not  so  toteJly  defect- 
ive as  that  it  could  have  been  stricken  out  on  motion;  or  as 
that  as  it  was  subject  to  general  demurrer,  and  inasmuch  as 
it  was  neither  answered  nor  stricken  out,  nor  demurred  to 
generally  or  specifically,  but  remained  one  of  the  pleadings 
on  which  the  case  was  to  be  tried,  the  Court  below  was  not 
authorized  to  disregard  its  allegations,  nor  to  proced  to  a 
trial  of  the  action  before  the  issues  were  fully  made  up. 
The  trial  and  judgment  were  premature. 

Judgment  reversed  and  cause  remanded. 
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In  Busnsi. 


[Filed  July  28,  1882.] 
No.  6979. 

PEOPLE,  RwpovDWTy  vs.  GENTEB  et  al.,  Apfellamtb. 

Niw  TbiaXi— BsGiBiox — ^Nonos  of  iNrntmoM — Appbaii — TBAcnom — Oboib. 
PartieB  have  no  right,  after  an  adyerae  decision  by  the  Ooiirt  of  their 
motion  for  a  new  trial,  to  file  another  notice  of  intention  to  move  tat 
a  new  trial.  If  they  are  aggrieved  by  the  order  of  the  Ck>nrt  in  deny- 
ing their  motion,  Uieir  remedy  is  to  appeal  from  the  order,  not  to  serve 
and  file  a  new  notioe  of  intention. 

Id.— Id.  It  is  propo:  to  strike  such  notioe  from  the  files  as  being  improper^ 
there. 

Id. — LiiOHtt — BixJOBNOX.  When  a  party  gives  notice  of  his  intention  to 
move  for  a  new  trial,  and  fails  to  propecnte  his  motion  in  the  Gonzt 
below,  in  conseqnence  of  which  his  motion  is  dismissed  or  denied,  he 
cannot  be  heard  to  complain  of  the  order  on  appeal. 

Id. — Id.  On  an  appeal  from  snoh  an  order,  in  the  absence  from  the  recoid 
of  an  engrossed  statement  on  motion  for  a  new  trial,  signed  and  oetti- 
fied  by  the  Jndge  of  the  Conrt^  there  are  no  qnestions  of  fact  to  be 
reviewed, 

Affbaxi — ^UHDBBTijaNa — NonoB  of  Affbal — Obdbb  Aim  JnnaMBBT.  An 
appeal  cannot  be  taken  from  parts  of  two  jndgments  and  from  a 
special  order  made  after  judgment,  by  one  notice  of  appeal  and  in  one 
undertaking  on  appeal 

Id.—- Id.  Every  judgment  and  order  subsequent  to  judgment  entered  agsinit 
a  party  is  the  subject  of  a  distinct  and  separate  appeal,  and  must  be 
appealed  from  as  an  entirety.  No  separate  appeal  lies  from  parts  of 
two  judgments;  each  should  be  appesled  from,  by  a  notice  and  on 
an  und^takingof  its  own;  and  while  one  notice  is  sufficient  for  taking 
an  appeal  from  a  judgment  and  an  order  subsequent  to  judgment,  yet 
each  diould  be  reviewed  on  a  complete  recoid  of  its  own,  to  be  made 
up  and  filed  according  to  Section  966,  Oode  of  Civil  Procedure,  if 
from  an  order  subsequent  to  the  judgment. 

Id. — Id. — Judombni*  Boll.  The  judgment  roll  on  an  appeal  from  an  order 
subsequent  to  judgipent  is  entiraly  different  from  tiie  roll  of  an  appeal 
from  Uie  judgment. 

Id. — Id. — Tbakscbipt.  If  the  undertaking  and  transcript  belonging  to  each 
are  not  filed  in  due  time  the  respondent  is  entitled  to  a  dismissal  of 
the  appeal. 

Appeal  from  the  Twelfth  Distriot  Ooort,  San  Francisco. 

HamUton,  Oreathouae,  Stetson  dk  Houghton,  for  respondeni 
.    J.  B,  lovmaendy  for  appellant. 

MoEee,  J. 9  delivered  the  opinion  of  the  Court: 

The  action  in  this  case  was  commenced  to  annul  a  patent 
which  had  been  issued  on  November  11,  1867,  by  the 
Governor  of  the  State  of  California  to  W.  F.  Montgomery 
and  three  other  persons,  "  their  associates  and  assigns,''  for 
89,000  and  odd  acres  of  ''  swamp  and  overflowed  lands"  in 
Fresno  and  Kern  Counties. 


The  Pagifio  Ooabt  Law  Joubnal.  763 

Pending  the  action,  fhe  Leg^atare  of  the  State  passed 
air  Aet  entitled  '  ^  An  Act  to  provide  for  determining  the  rights 
of  parties  in  certain  swamp  and  overflowed  lands  in  Fresno 
ana  Eern  GonntieSy "  approved  March  20, 1879.  These  lands 
were  those  described  in  the  patent  which  it  was  sought  to 
have  annulled.  By  the  provisions  of  the  Act,  anyone  claim- 
ing leffal  or  equitable  title  to  any  portion  of  the  lands 
through  the  patentees  was  authorized  to  appear  in  the  action, 
at  any  time  within  sixty  days  after  the  passage  of  the  Act, 
and  assert  his  claim  by  way  of  answer  filed  in  the  action; 
and  upon  proof  that  he  was  a  claimant  of  any  portion  of  the 
land  from  any  of  the  patentees,  and  had  expended  upon  it  in 
payment  of  taxes  and  improvements,  ''  or  otherwise,"  to  the 
amount  of  on&  dollar  j>er  acre,  it  was  made  the  duty  of  the 
Court  in  which  the  action  was  pending,  after  annulling  the 
patent,  to  enter  a  judgment  in  his  favor,  which,  when  entered, 
entitled  him  to  a  patent  from  the  State  for  the  land  described 
in  the  judgment. 

Under  this  Act,  and  within  sixty  days  after  its  passage,  be- 
tween sixty  and  seventy  persons  appeared  in  the  action  and  filed 
answers  asserting  claims  to  specific  portions  of  the  lands  in- 
volved in  the  action.  Among  them  C.  C.  Webb,  who  is  the 
respondent,  and  Green  and  Jackson,  who  are  appellants, 
filed  answers  in  which  they  respectively  claimed  to  nave  pur- 
chased from  the  patentees  that  portion  of  the  lands  described 
in  the  patent  as  Section  7,  in  township  31  south,  range  28 
east,  Mount  Diablo  Meridian,  and  had  expended  for  taxes, 
improvements,  etc.,  upon  it,  more  than  one  dollar  per  acre. 

mtween  these  claimants  a  contest  arose,  which,  after 
the  patent  had  been  annulled  by  the  Court,  was  tried 
by  the  Court  without  a  jury,  and  resulted  in  a  special 
decision  and  judgment  in  favor  of  Webb  against  Green  and 
Jackson.  The  special  finding  of  facts  and  conclusions  of 
law  were  made  August  28,  1878,  and  filed  October  11,  1878, 
and  judgment  thereon  was  given  November  5,  and  entered 
November  9,  1878.  A  general  finding  of  facts  and  conclu- 
sions of  law  in  favor  of  tiie  sixty  odd  persons  who  had  filed 
answers  claiming  specific  portions  of  the  lands  under  the 
Act  of  the  Legislature,  were  also  made  and  filed  September 
17, 1878,  and  a  general  judgment  containing  separate  judg- 
ments in  favor  of  each  of  them,  was  filed  September  l7, 
1878,  and  entered  November  8,  1878. 

On  November  7,  1879,  Ghreen  and  Jackson  appealed  from 
portions  of  tiie  general  judgment  entered  November  8,  1878, 
and  from  portions  of  the  special  judgment  entered  November 
9, 1878;  and  also  from  the  order  made  and  entered  on  October 
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3,  1879,  denjing  a  motion  which  they  had  made  to  set  aside 
an  order  which  had  been  made  and  entered  on  the  5th  of 
November,  1878,  for  the  issuance  of  an  execution  upon  the 
special  judgment,  under  which  Webb  had  been  put  in 
possession  of  the  land  described  in  the  judgment.  These 
appeals  were  taken  by  one  notice  and  on  one  undertaking; 
and  on  December  27,  1879,  they  also  appealed  from  an  order 
made  and  entered  October,  31,  1879,  denying  a  motion  for  a 
new  trial  in  the  contest,  and  also  from  an  order  made  and 
entered  November  15,  1879,  strikm^  from  the  files  a  notice 
of  intention  to  move  for  a  new  trial  which  had  been  filed 
after  the  motion  for  a  new  trial  had  been  decided;  and  these 
last  appeal^  were  taken  by  one  notice  and  on  one  undertak- 
ing. Bo  that  four  appeals  have  been  taJken  by  two  notices 
of  appeal  and  on  two  undertakings  on  appeal. 

I.  The  appellants  had  no  right  after  an  adverse  decision 
by  the  Court  of  their  motion  for  a  new  trial,  to  file  another 
notice  of  intention  to  move  for  a  new  trial.  If  they  were 
aggjrieved  by  the  order  of  the  Court  in  denying  their  motion, 
their  remedy  was  to  appeal  from  the  oraer  {Thompson  vs. 
Zmich,  43  Cfal.  482;  Coombs  vs.  Hubbard,  Id.  453;  Sees.  182, 
183,  C.  C.  P.),  not  to  serve  and  file  a  new  notice  of  intention. 
Such  a  notice  was,  therefore,  improperly  filed,  and  there 
was  no  error  in  striking  it  from  the  files. 

II.  The  order  denying  the  motion  for  a  new  trial  appears 
to  have  been  made  upon  the  ground  that  the  moving  parties 
had  not  served  their  proposed  statement  within  statutory 
time,  and  that  after  it  had  been  served  and  settled  thev 
neglected,  for  nine  months,  to  have  it  engrossed  and  filea. 
The  motion  was  therefore  denied  for  want  of  prosecution. 
When  a  partv  gives  notice  of  his  intention  to  move  for  a  new 
trial,  and  fails  to  prosecute  his  motion  in  the  Court  below, 
in  consequence  of  which  his  motion  is  dismissed  or  denied, 
he  cannot  be  heard  to  complain  of  the  order  on  appeal. 
(Mahoney  vs.  Wilson,  15  Cal.  42;  Oreen  vs.  Doune,  »  Id. 
403.)  On  an  appeal  from  such  an  order,  in  the  absence  from 
the  record  of  the  en^ossed  statement  on  motion  for  a  new 
trial  signed  and  certified  by  the  Judge  of  the  Court,  there 
are  no  questions  of  fact  to  be  reviewed. 

m.  An  appeal  cannot  be  taken  from  parts  of  two  judg- 
ments and  from  a  special  order  made  after  judgment,  by  one 
notice  of  appeal  and  oh  one  undertaking  on  appeal. 

Every  judgment  and  order  subsequent  to  judgment  entered 
against  a  party  is  the  subject  of  a  distinct  and  separate 
appeal,  and  must  be  appealed  from  as  an  entirety.  No 
separate  appeal  lies  from  parts  of  two  judgments;  each 
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should  be  appealed  from  by  a  notice  and  on  an  undertaking 
of  its  own  (Section  936,  0.  0.  P.;  Sweet  vs.  MUcheU,  17  Wis. 
129;  SlddmoreYB.  Davis,  10  Paige,  316);  and  while  one  notice 
is  sufficient  for  taking  an  appeal  from  a  judgment  and  an 
order  subsequent  to  judgment,  yet  each  should  be  reviewed 
on  a  complete  record  of  its  own,  to  be  made  up  and  filed 
according  to  Section  950,  supra,  if  the  appeal  be  nrom  a  judg- 
ment, or  according  to  Section  956,  Code  of  Civil  Procedure, 
if  from  an  order  subsequent  to  the  judgment.  The  judgment 
roll  on  appeal  from  an  order  subsequent  to  judgment  is 
entirely  dmerent  from  the  judgment  roll  of  an  appeal  from 
the  judgment.  (Bodley  vs.  f^'g^istyn,  25  Cal.  584;  Wethev1>y 
▼s.  Carrol,  23  Id.  554;  Sec.  951,  C.  0.  P.)  And  if  the  under- 
taking and  transcript  belonging  to  each  are  not  filed  in  due 
time  the  respondent  is  entitled  to  a  dismissal  of  the  appeal. 

rV.  On  these  four  appeals  there  is  but  one  transcript;  uid 
the  transcript  as  made  up  illustrates  the  confusion  which 
must  result  if  such  a  mode  of  procedure  is  tolerated.  Muti- 
lated judgment  rolls,  motions,  orders  made  before  and  after 
judgments,  notices  and  affidavits  of  attorneys,  are  inextricably 
minted,  until  it  is  ahnost  impossible  to  ascertain  upon  what 
the  uourt  below  acted.  Separate  and  distinct  appeals  cannot 
be  brought  to  this  Court  in  tiiat  way. 

Therefore  the  appeal  taken  from  the  order  of  the  15th  of 
November,  1879,  that  taken  from  the  order  of  October  31, 
1879,  that  taken  from  tiie  order  of  November  5, 1878,  also  the 
appeals  taken  from  portions  of  the  judgment  entered  Novem- 
ber 8,  1878,  and  from  portions  of  the  judgment  entered 
l^ovember  9,  1878,  are  each  of  them  dismissed. 

Ordered  accordingly. 

We  concur:    Sharpstein,  J.,  McEinstry,  J.,  Myrick,  J. 

I  concur  in  the  order  of  dismissal :    Morrison,  C.  J. 

I  concur  with  Morrison,  C.  J. :    Thornton,  J. 


In  Bank. 

LFiled  July  28,  1882.] 
No.  7087. 
PEOPLE,  Bespondent,  vs.  CENTER  et  al..  Appellants. 

TpRAoncB — ^Appbaii — NonoB — Estbt  o»  Judombmt — ^Waiybb — ^Nbw  Tbzaii — 
Decision.  When  the  notice  of  appeal  is  given  before  entry  of  judg- 
ment the  appeal  is  premature  and  will  be  Ssmissed. 

Td, — ^Id.  Taking  an  appeal  from  the  judgment  in  a  case  in  which  a  finding 
and  decision  are  on  file  is  a  distinct  act  of  waiver  of  notice  of  the 
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decision,  and  a  notioe  of  intention  to  move  for  a  new  trial  filed  and 
served  more  than  ten  days  after  snch  waiyer  is  too  late. 

iDk — Id.    In  snch  ease  the  motion  for  new  trial  is  properly  denied. 

FdiaIi  JuDomiTT.  The  jndgment  rerokinic  the  patent  which  had  been  issaed 
to  defendants  finally  settled  and  determined  the  merits  of  the  oon- 
troTersy  between  defendants  and  plaintiff  and  was  therefore  final. 

Appeal  from  Twelfth  District  Oonrt^  San  Francisco. 

PhUip  G.  Chlpin,  for  appellants. 

JUorney-'Oeneral  Hart  and  Cfreathouae,  for  respondent. 

MoKee,  J.,  delivered  the  opinion  of  the  Ooort: 

In  the  action  out  of  which  have  arisen  the  case  in  hand 
and  the  preceding  case,  No.  6979,  the  Conrt,  on  the  trial  of 
the  issnes  raised  by  the  complaint  and  the  answers  of  the 
original  defendants,  found  for  the  plaintiff;  filed  its  findings 
and  decision  September  16, 1878,  and  on  the  17th  of  Septem- 
ber, 1878,  rendered  judgment  revoking  and  annulling  the 
patent  which  had  been  issued  to  the  defendants.  That 
judgment  finally  settled  and  determined  the  merits  of  the 
controversy  between  those  defendants  and  the  plaintiff. 
Nothing  more  remained  to  be  ascertained  and  decided  for  a 
future  judgment  as  to  their  rights  under  the  patent.  The 
judgment  as  given  canceled  the  patent,  and  was  decisive  of 
all  controversy  upon  the  subject.  It  was,  therefore,  a  finality 
from  which  those  against  whom  it  was  rendered  had  the  right 
to  appeal.  They  did  appeal,  but  their  notice  of  appeal  was 
given  on  the  18th  of  October,  1878,  and  the  judgment 
appealed  from  was  not  entered  until  November,  1878,  there- 
fore the  appeal  was  premature  and  must  be  dismissed. 

Four  of  the  appellants  from  the  judgment  also  appeal  from 
an  order  denying  their  motion  for  a  new  trial  made  and 
entered  December  31st,  1879.  The  motion  was  made  on  a 
notice  of  intention  served  and  filed  more  than  ten  days  after 
taking  the  appeal  from  the  judgment.  If  in  taking  that 
appeal  the  moving  parties  had  notice  of  the  decision  against 
them,  or,  which  is  equivalent  to  the  same  thing,  waived 
notice,  then  the  notice  of  intention  was  not  given  in  time, 
and  the  motion  for  a  new  trial  was  properly  denied. 

Notice  of  the  decision  of  a  case,  as  the  initiatory  step  to  a 
motion  for  a  new  trial,  must  be  given  under  Section  659, 
Code  of  Civil  Procedure;  but  it  may  be  waived.  An  appeal- 
able judgment  cannot  be  rendered  without  a  decision. 
When  a  party  appeals  from  such  a  judgment,  he  knows  of 
the  entry  of  the  judgment  and  of  the  decision  upon  ^hich  it 
was  rendered.  Knowledge  of  the  decision  and  judgment 
upon  which  a  party  acts,  puts  in  motion  his  right  to  have 
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the  decision  reviewed  by  any  of  the  remedies  given  him  by 
law  for  that  purpose,  and  the  right  when  once  put  in  motion 
most  be  exercised  within  statutory  time.  Time  commences 
to  run  against  a  party  from  the  time  he  receives  notice  or 
waives  it.  The  taking  of  an  appeal  from  thejudjgment  in  a 
case  in  which  a  finding  and  decision  are  on  me  is  a  distinct 
act  of  waiver  of  notice  of  the  decision;  and  a  notice  of  inten- 
tion to  move  for  a  new  trial  filed  and  served  more  than  ten 
days  after  such  waiver  is  too  late.  The  motion  for  a  new 
trial,  therefore,  was  properly  denied.  (Coveny  vs.  Hale^  49 
Cal.  652.) 

Appeal  from  the  order  denying  the  motion  affirmed. 

Appeal  from  the  judgment  dismissed. 

We  concur:  Myrick,  J.,  Morrison,  0.  J.,  Sharpstein,  J. 

OONOUBBINa  OPINION. 

I  concur.  As  I  understand  the  facts  the  appeal  from  the 
judgment  was  taken  before  the  judgment  was  entered,  and 
the  notice  of  intention  to  move  for  a  new  trial  was  served 
and  filed  more  than  ten  days  after  the  appeal  from  the  judg- 
ment. I  agree  that  the  appeal  was  taken  too  soon  and  the 
Sroceeding  for  a  new  trial  too  late.  I^  find  it  unnecessary, 
owever,  to  decide  whether  the  judgment  is  final  or  inter- 
locutory. If  final,  the  attempted  appeal  was  premature;  if 
not  final,  no  appeal  lay. 

MoElNSTBT,  J. 

Department  No.  2. 


[Filed  July  28,  1882.] 
No.  8000. 

8.  P.  B.  B.  CO.,  Appellant,  vs.  BENNETT,  Besponbent. 

Gabs  Followed — Patbmt — Ejiotmjbnt.     8.  P.  R.  R.  Co.  tb.  Cramptant 
(7991)  foUowed. 

Appeal  from  Superior  Court,  Los  Angeles  County. 

GflasseU  A  Smith,  for  appellant. 
Jos.  H.  Blanchard,  for  respondent. 

By  the  Court : 

We  do  not  think  that  this  case  is  distinguishable  in  prin- 
ciple from  the  S.  P.  R.  B,  Co.  vs.  Crampton,  (No.  y991) 
wnich  we  have  just  decided,  and  on  the  authority  of  that 
case  the  judgment  and  order  in  this  are  affirmed. 
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In  Bank. 


[FUed  July  28,  1882.] 

No.  10,696. 

PEOPLE,  Respondent,  vb.  DE  LOS  ANGELES,  Appellant. 

OBiMiNAii  Law — iMBTBTTcnoNB.    A  jadgment  will  not  always  be  reyened 
becaiiBe  of  an  instraotion  whiob  is  meaningl«M. 

Id. — Id.    In  this  case  the  instmotion  could  not  have  conveyed  to  the  jury 
ideas  which  misled  them. 

Id. — Bapx — DsADLT  Wiapon  —  Sblf-Dbvutss — Appkabanoks.    The  Court 
charged  the  jary:    **The  defendant  wopld  be  jostified  in  using  a 
deadly  weapon  if  the  prosecuting  witness  was  attempting  to  commit 
any  rape,  or  to  hare  intercourse  with  the  defendant  except  by  consent. 
Whether  that  was  the  fact  or  not  you  must  determine  from  the  eri- 
dence  in  the  case.     A  mere  slap  by   the  prosecuting  witness,  or 
attempted  familiarity,  without  there  was  danger  of  Us  going  any 
further,  is  not  sufficient  for  her  to  use  a  deadly  weapon  or  to  make 
attack  of  this  kind;  the  mere  fact  that  the  prosecuting  witness  may 
haye  slapped  her  in  the  face,  without  doing  any  great  bodily  harm,  or 
attempted  familiarities  which  she  did  not  Uke,  would  not  be  sufficient 
finUsa  there  woe  danger  of  the  attempt  going  further,  or  an  attempt  at 
intercourse  without  her  consent.     It  is  for  you  to  say  whether  there 
was  any  probability  of  that  from  the  eridence  in  the  case.*'     Held,  the 
statement  of  the  Court  that  the  jury  **must  determine  "  the  fact 
whether  a  rape  was  actually  intended,  is  to  be  taken  in  connection 
with  what  had  been  said  as  to  that  fact  constituting  a  defense,  and 
did  not  exclude  che  idea  of  a  duty  on  the  part  of  the  jury  to  find  de- 
fendant justified,  if,  as  a  reasonable  person,  she  believed  from  the 
circumstances  appearing  that  the  prosecuting  witness  would  commit 
a  rape  upon  her,  unless  sl^e  prevented  it  by  the  use  of  a  deadly 
weapon.    The  doctrine  that  appearances  may  justify  a  reasonable 
person  in  resisting  by  all  necessary  force  what  such  person  believes 
to  be  an  attempted  felony,  is  superadded  by  the  law  to  the  right  so  to 
resist  a  felony  actually  attempted. 
Id. — ^Id.    It  is  not  error  for  the  trial  Court  to  tell  the  jury  that  one  may  so 

resist  a  felony  attempted  in  fact.  • 

Id.  — Omibsiok  to  Chasok  —  Ebbob  —  Bkvkbsajl  —  BBQUEsar .  The  mere 
omission  to  charge  the  jury,  no  request  being  made»  is  not  airor  sudi 
as  demands  a  reTcrsal  of  the  judgment. 

Appeal  from  Superior  Court,  San  Diego  County. 

N.  H.  ConHing,  for  appellant. 
AUomey-Oeneral  Hart^  for  respondent. 

By  the  CouBT  (McEinstrj.  J.  and  Sharpstein,  J.  dis- 
senting) : 

The  Court  below  charged  the  jur^:  *^You  must  be  satisfied 
that  the  defendant  is  guilty  beyond  a  reasonable  doubt.  Ab 
1  have  often  eitaJted  to  juries  before,  a  reasonable  doubt  does 
not  mean  every  possible  doubt;  it  must  be  something 
reasonable,  and  that  cannot  give  any  satisfactory  solution  of 
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{he  qaestion,  except  upon  ihe  reasonable  basis  that  defend- 
ant may  be  innocent.     Thojb  is  what  reasonable  doubt  is." 

This  instmction  is  meaningless.  A  judgment  will  not 
ahrays  be  reversed,  however^  because  of  an  instruction 
whicn  means  nothing,  and  we  think  tiie  language  employed 
by  the  Court  below  in  this  instance,  could  not  have  conveyed 
to  the  jury  ideas  which  misled  them. 

The  Court  below  further  charged  the  jury:  ^'  The  defend- 
ant would  be  justified  in  usin^  a  deadly  weapon  if  the 
prosecuting  witness  was  attempting  to  commit  any  rape,  or 
to  have  intercourse  with  the  defendant  except  by  consent. 
Whether  that  was  the  fact  or  not,  you  must  determine  from 
the  evidence  in  the  case.  A  mere  slap  by  the  prosecuting 
witness,  or  attempted  familiarity,  without  there  was  danger 
of  its  going  any  further,  is  not  sufficient  for  her  to  use  a 
deadly  weapon  or  to  make  an  attack  of  this  kind;  the  mere 
fact  mat  the  prosecuting  witness  may  have  slapped  her  in 
the  face,  without  doing  any  great  bodily  harm,  or  have 
attempted  familiarities  which  she  did  not  like,  would  not  be 
sufficient  unless  there  was  danger  of  the  attempt  going  further , 
or  an  attempt  at  intercourse  without  her  consent.  It  is  for 
you  to  say  whether  there  was  any  probability  of  that  from  the 
evidence  in  the  case.'* 

The  Court  informed  the  jury  that  defendant  was  justified 
in  the  use  of  a  deadly  weapon  if  the  prosecuting  witness  was 
attempting  a  rape  upon  ner,  and  intimated  Qiat  she  was 
justified  in  the  use  of  such  weapon,  if  ''there  was  any  danger 
of  its  going  any  further,"  or  ii  the  jury  believed  there  was 
^^any  probabilUv''  of  the  prosecutmg  witness  proceeding 
from  improper  iamiliarily  to  felony. 

^  If  defendant  knew  that  she  could  prevent  the  consumma- 
tion of  defendant's  design  tvithout  the  use  of  a  deadly 
weapon^  she  was  not  justiued  in  the  use  of  a  deadly  weapon, 
nor  would  she  be  justified  because  there  was  some  danger 
or  probabiliiy  that  the  prosecutor  would  ''  go  further."  To 
constitute  justification  it  should  appear  that  tne  circumstances 
were  such  as  induced  her  reasonably  to  believe  that  it  was 
his  design  to  commit  the  felony,  and  that  the  use  of  the 
deadly  weapon  was  necessary  to  prevent  its  commission. 
The  charge  was  too  favorable  to  deiendant.  If  the  stabbing 
was  done  in  necessary  self-defense  against  one  in  fact  attempt- 
ing to  commit  a  rape,  defendant  was  justified.  The  state- 
ment of  the  Court  that  the  jury  must  determine  whether  a 
rape  was  actually  intended,  is  to  be  taken  in  connection 
with  what  had  been  said  as  to  the  fact  that  a  rape  was 
attempted  constituting  a  defense.    It  does  not  exclude  the 
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idea  of  a  duty  on  the  part  of  the  juiy  to  find  defendant 
justified,  if ,  as  a  reasonable  person,  she  believed  from  the 
circumstances  appearing  that  the  prosecuting  witness  woiild 
rape  her,  unless  she  prevented  it  by  the  use  of  a  deadly 
weapon. 

The  doctrine  that  appearances  may  justify  a  reasonable 
person  in  resisting  by  ail  necessary  force  what  such  person 
believes  to  be  an  attempted  felony,  is  superadded  by  me  law 
to  the  right  so  to  resist  a  felony  actually  attempted.  It  is 
not  error  for  the  trial  Oourt  to  tell  the  jury  that  one  may  so 
resist  a  felony  attempted  in  fact.  The  Oourt  was  not 
requested  to  give  the  further  instruction,  that  if  the  facts 
and  circumstances  were  such  as  would  have  induced  a 
reasonable  person,  of  ordinary  prudence  and  judgment,  in 
the  position  of  defendant,  to  believe  that  the  prosecuting 
witness  would  commit  a  rape  upon  the  person  of  defendant, 
unless  he  was  resisted  by  the  means  which  she  employed, 
she  was  justified  in  resorting  to  such  means.  The  mere 
omission  so  to  charge,  no  request  being  made  to  that  effect, 
was  not  error  such  as  demands  a  reversal. 

Judgment  affirmed. 


Depabtment  No.  2. 


.     [Filed  July  28,  1882.] 
No.  7999. 
S.  P.  B.  B.  00.  vs.  GABCIA. 

Oabe  FolxiOWXd— Land  Law — Bailboad  Lamdb — ^Mbxigas  Obaht— Ejict- 

MKHT. 

Appeal  from  Superior  Court,  Los  Angeles  Oounty. 

OlusseU  &  Smith,  for  appellant. 
Jaa.  H.  Blanchard,  for  respondent. 

By  the  Court  : 

We  think  that  the  evidence  sufficiently  supports  the  finding 
that  the  demanded  premises  were  within  tne  boundaries  of 
an  alleged  Mexican  grant  which  was  sub  jvdice  at  the  time 
the  Secretary  of  the  Interior  ordered  a  withdrawal  of  lands 
along  the  route  of  the  plaintiff's  road,  and  were  therefore 
not  embraced  in  the  grant  to  the  plaintiff. 

Judgment  and  order  affirmed  on  the  authority  of  The  S^ 
P.  B.  U.  Co.  vs.  CrampUm,  No.  7991. 
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Depabtment  No.  1. 


[Filed  July  28,  1882.] 

No.  8219. 

WILSON  BT  AL.,  BsBPONDEim),  vs.  SMITH,  AppsLLAirr. 

Plkadiko  -Sepasate  Gottntb — CoKTBACT — QuAinTTM  Mebuit.  The  complaint 
contained  two  counts  for  one  canse  of  action  for  BerriocB  rendered ; 
one  on  contract  and  the  other  on  quantum  meruit.  The  plaintiff's 
counsal  stated  in  opening  that  the  serrioes  mentioned  in  both  counts 
were  the  same,  and  that  they  expected  to  recover  only  on  one  of  the 
connts.  Held,  a  motion  by  defendants  that  plaintifb  elect  on  which 
eonnt  they  wonld  proceed  to  trial  was  properly  denied. 

Id. — Ii>.  Under  the  provisions  of  the  Code  that  a  complaint  must  contain 
"A  statement  of  the  facts  constituting  the  canse  of  action  in  ordinary 
and  concise  language  "  (426,  C.  0.  P.)»  the  plaintiff  may  set  them  out 
in  two  separate  forms  when  there  is  a  fair  and  reasonable  doubt  of 
his  ability  to  safely  plead  them  in  one  mode  only. 

Appeal  from  Superior  Ootirt,  San  Bernardino  County. 

Boyer  dk  Oibson,  and  Waters,  for  appellant. 
Paris  &  OoodceB,  and  Willis,  for  respondents. 

By  the  Court : 

Li  each  of  the  two  counts  contained  in  the  complaint  the 

})IaintijBrs  allege  that  at  a  certain  time  and  place  they  per- 
ormed  services  for  the  defendants  at  their  request,  in  thresh- 
ing certain  wheat  and  barley.  The  first  count  contains  the 
further  declaration  that  for  the  services  so  performed,  the 
defendants  promised  to  pay  plaintiffs  at  the  rate  of  six  cents 
for  each  and  every  bushel  of  wheat  threshed,  and  five  cents 
for  each  and  every  bushel  of  barley  threshed,  and  the  fur- 
ther sum  of  five  dollars  in  addition  to  said  rates,  amoxmting 
in  all  to  the  sum  of  $373.66;  while  in  tiie  second  count  it  is 
averred  that  for  the  plaintiffs*  services  in  the  particulars 
stated,  defendants  promised  to  pay  what  they  were  reason- 
ably worth,  and  that  the  services  were  reasonably  worth 
$373.66 

The  bill  of  exceptions  recites  that  on  the  coming  on  of  the 
case  for  trial  ^'theplaintifii9,  by  liieir  counsel,  opened  the 
ease  to  the  jury,  and  stated  that  the  threshing  of  wheat  and 
barley  mentioned  in  both  counts  of  the  complaint  were  the 
same,  and  that  they  expected  to  recover  only  on  one  of  the 
eounte.  That  if  the  jury  were  of  the  opinion  that  there  was 
a  contract  as  stated  in  ihe  first  count  of  the  complaint,  they 
expected  to  recover  on  that  count,  but  if  the  jury  were  of 
the  opinion  from  the  evidence  that  there  was  no  contract  as 
siatea  in  the  first  count  of  the  complaint,  then  they  expected 
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to  recover  what  such  threshing  was  reasonably  worth,  on  the 
second  count  of  the  complaint.  After  which,  and  before  ibe 
introduction  of  any  testimony,  the  defendants  duly  moved 
the  Court  to  require  the  plaintifb  to  elect  on  which  coimt 
they  would  proceed  to  trial.  The  Court  denied  the  motion, 
and  the  defendants  excepted  to  the  ruling  of  the  Court"— 
out  of  which  ruling  grows  all  of  the  alleged  errors  relied  on 
for  a  reversal. 

We  cannot  say  the  ruling  was  erroneous.  Under  oar 
Code,  which  provides  that  me  complaint  must  contain  **% 
statement  of  the  facts  constituting  tne  cause  of  action,  in 
ordinary  and  concise  language,"  the  plaintiff  may  set  them 
out  in  two  separate  forms  when  there  is  a  fair  and  reasonable 
doubt  of  his  ability  to  safely  plead  them  in  one  mode  only. 

Judgment  and  order  affirmed. 


Depabtmsnt  No.  1. 


[Filed  July  27,  1882.] 
No.  7181. 

HUTCHINSON,  Petitioneb, 

vs. 
SUPEBIOR  COURT  OF  INTO  COUNTY,  Rbsposmsht. 

YxBDicT — Money  Judomimt — ^Attobnxt's  Fee  tob  GoxiLxctino  Koi»- 
GsBTioBiLBi — Pbomtbsobt  Notb.  Where,  from  the  record  and  yeidiet 
taken  together,  the  exact  amount  is  shown  which  the  jnry  meant  to 
And  for  plaintiff  npon  a  promissory  note  providing  for  attorney's  feM» 
a  money  judgment  entered  under  those  circumstances  is  not  Toid 
under  Section  626,  C.  0.  P. 

Id. — Id.  Halving  jurisdiction,  any  error  committed  by  the  Court  in  the 
exercise  of  its  jurisdiction  is  not  reviewable  on  oertiorari, 

J.  A.  Barham,  for  petitioner. 

MoEee,  J.,  delivered  the  opinion  of  the  Conrt: 

Certiorari  to  review  a  judgment  of  the  Superior  Court  of 
Inyo  County,  rendered  in  an  action  which  originated  in  a 
Justice's  Court  of  that  county,  upon  the  following  promis- 
sory note: 

"  $131.60.  Bishop  Creek,  February  10, 1879. 

Thirty  days  after  date,  without  grace,  I  promise  to  pay  to 
the  order  of  Charles  Wanacoot,  at  the  office  of  Qeoige  0. 
Alexander,  one  hundred  and  thirfy-one  dollars  and  fif^ 
cents,  in  gold  coin  of  the  United  States  of  America,  witt 
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interest  thereon  in  like  gold  coin,  at  the  rate  of per 

cent,  per ,  from until  paid,  for  value  received;  and 

in  case  suit  or  action  is  institoted  to  collect  this  note,  or 
any  portion  thereof,  I  promise  to  pay  such  additional  sum 
as  the  Court .  may  adjudge  reasonaole  as  attorney's  fees  in 
said  suit  or  action.  T.  K.  Hutghinson." 

The  case  was  taken  up  by  appeal  to  the  Superior  Court, 
where  the  issue  raised  by  the  pleadings  was  tried  with  a 
jury,  de  novo,  and  the  following  verdict  rendered:  "We, 
the  jury,  find  verdict  for  plaintiff."  Upon  recording  the 
verdict,  the  Court,  after  allowing  the  sum  of  fifiy^  dollars 
as  a  reasonable  attorney's  fee,  gave  judgment  against  the 
petitioner  for  $131.50  principal,  $86  costs,  and  $50  attorney's 
fee. 

It  is  contended  that  the  judgment  is  void,  because  there 
was  no  verdict  to  sustain  it,  and  the  Court  in  rendering  it 
exceeded  its  jurisdiction. 

Section  626,  C.  C.  P.,  provides  that  when  a  verdict  is 
found  for  the  plaintiff  in  an  action  for  the  recovery  of 
money  *  ^  *  the  jury  must  also  find  the  amount  of 
the  ^ecoveiy.  Assummg  that  the  omission  to  find  an 
amoxmt  for  which  judgment  might  be  ordered,  would  be 
such  an  irregularity  as  might  affect  a  jud^ent  entered  u^on 
the  verdict,  and  render  the  judgment  voidable,  the  question 
arises.  Does  such  an  irregularity  render  the  judgment  void  ? 

It  will  be  observed  that  the  Court  acquired  by  the  appeal 
jurisdiction  over  the-  parties  and  the  subject-matter  of  the 
action;  therefore  it  had  authoriiy  to  try  the  issues  made  by 
the  pleadings  in  the  case.  The  record  shows  that  there  was 
no  issue  between  the  parties  as  to  the  execution,  terms,  or 
amount  of  the  promissory  note — ^these  were  all  admitted; 
but  it  was  pleaded  in  avoidance  that  '^  the  note  was  made 
by  the  defendant  without  consideration — ^the  same  having 
been  executed  in  accordance  with  and  to  carry  out  an  illegal 
agreement "  between  the  maker  and  payee  of  the  note. 

The  issue  therefore  was — and  the  only  one — ^whether  the 
note  had  been  given  for  an  unlawful  purpose.  Upon  that 
the  jury  found  for  the  plaintiff.  The  verdict  responded  to 
the  issue;  and  it  was  sumcientiy  certain  to  serve  as  a  basis 
for  the  judgment  to  which  the  plaintiff  was  entitled. 
Although  the  form  of  it  was  irregular,  yet  as  **id  cerium  est 
quod  reddi  potest,*'  it  was  only  necessary  to  refer  to  the 
pleadings  to  make  it  certain.  Taken  together,  the  record 
and  verdict  showed  the  exact  sum  which  the  iury  meant  to 
find  for  the  plaintiff,  and  the  judgment  which  was  entered 
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under  those  oircnmstances  is  not  void.  {James  ts.  Tf'tZson, 
7  Tex.  232;  Jackson  vs.  Jack»on^  47  Geo.  99;  lAnoUn  vs. 
Linooln,  12  Gray,  45.)  Having  jurisdiction,  any  error  com- 
znitted  by  the  Court  in  the  exercise  of  its  jurisdiction  is  not 
reviewable  by  certiorari.  (Chase  vs.  Christia^iaont  41  Gal. 
263;  Yenavnne  vs.  Bichter,  49  Id.  312.) 

Writ  dismissed. 

We  concur:    Boss,  J.,  McKinstry,  J. 


Depabtment  No.  2. 


[Filed  July  28,  1882.] 
No.  7991. 

SOUTHEBN  PAOmo  B.  B.  CO.,  Appellaot, 

vs. 
H.  M.  CBAMPTON,  Eespondent. 

Patent — Mkxioan  Gbamt  —  Bazlboad  Lands  —  EnomMT — Etidikc»— 
Title.  In  ejeotment,  held,  as  the  demanded  premises  wen  within  the 
bonndaries  of  an  aUeged  Mexican  grant  (Bancho  San  Jose)  which  wu 
subjudiceat  the  time  the  Secretary  of  the  Interior  ordered*  with- 
drawal of  lands  along  the  route  of  plaintiff's  road,  they  weie  not  em- 
braeed  by  the  grant  of  Congress  to  plaintiff.  {KewhaU  tb.  Sanger,  7% 
U.  S.  761.) 

Id. — Id. — ^Eyidsnck.  To  show  that  the  land  was  within  the  limits  of  a 
Mexican  grants  defendant  offered.  First,  a  letter  of  the  Commissioner 
of  the  General  Land  Office  in  the  contest  of  H.  M,  Crampton  vs.  Tki 
Southern  Pcusific  Raiirond  Company,  and  a  letter  of  the  Seeretaiy  of 
the  Interior  in  the  same  case.  Second,  a  plat  of  a  snrrey  of  the 
ranch,  made  by  a  Deputy  Surveyor  in  1868.  and  rejected  in  1873, 
which  included  the  land  in  oontroTcrsy.  Third,  a  letter  of  the  Secre- 
tary of  the  Interior  in  the  matter  of  the  surrey  of  the  ranch,  dated 
June  17th,  1871.  Fourth,  the  patent  of  the  ranch;  and  this  wae  all 
the  OTidence  offered  by  defendant:  Eeld^  the  evidence  was  competent, 
and  it  established  the  fact  that  the  demanded  premises  were  at  the 
date  of  the  withdrawal  of  the  lands  (April  3.  1871)  within  theboupd- 
aries  of  an  alleged  Mexican  grant,  which  was  at  that  time  eubjvdki* 
The  officers  of  the  Goyemment  of  the  United  States  had  no  power  to 
issue  a  patent  for  such  lands. 

Id. — Id,  In  ejectment  plaintiff  must  recover  upon  the  strength  of  his  own 
title,  and  not  upon  the  weakness  of  defendant's.  He  must  show  s 
right  of'  possession  in  himself  before  he  can  challenge  defendant's 
right. 

Id. — Id.  The  patent  of  plaintiff  was  only  prima  facte  evidence  of  title  in  it 
It  was  jprima/acte  proof  that  the  land  which  it  purported  to  oGnvey 
had  been  previously  granted  by  Congress.  When  it  was  shown  that 
the  land  had  never  been  granted  to  plaintiff,  the  patent  ceased  to  be 
operative  as  a  conveyance,  because  it  could  not  operate  as  such  except 
as  to  lands'which  had  previously  been  granted  to  the  plaintiff. 

Appeal  from  Superior  Gotirt,  Los  Angeles  Ooimiy. 
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Cflassell  A  Smithy  for  appellant. 
Jcanes  H.  Blanckard,  for  respondent. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Oonrt: 

If  the  demanded  premises  were  within  the  boundaries  of 
an  alleged  Mexican  or  Spanish  grant,  which  was  sub  jvdice 
at  the  time  the  Secretary  of  the  Interior  ordered  a  with- 
drawal of  lands  along  the  route  of  the  plaintiff's  road,  they 
are  not  embraced  by  the  grant  to  the  plaintiff.  (NewhaU  vs. 
Sanaer,  92  U.  S.  761.) 

The  Court  finds  that  the  withdrawal  of  lands  granted  to 
the  plaintiff  took  place  on  the  3d  day  of  April,  1871,  and 
^'that  in  the  month  of  August,  1868,  one  George  H.  Thomp- 
son. Deputy  United  States  Surveyor,  acting  under  proper 
instructions  from  the  proper  authorities,  surveyed  a  valid 
Mexican  grant,  to  wit,  the  Bancho  San  Jose,  in  Ljos  Angeles 
County;  that  the  said  survey  included  within  its  exterior 
limits  the  land  in  controversy;  that  a  previous  survey  of  said 
rancho  had  been  made  which  did  not  include  the  land  in 
controversy,  but  which  survey  had  been  set  aside  previous 
to  the  Thompson  survey ;  that  the  Thompson  survey  was  con- 
tested, set  aside  by  the  Surveyor-General,  and  his  decision 
finally  approved,  on  appeal,  by  the  Commissioner  of  the 
General  Land  Office  and  the  Secretary  of  the  Interior,  the 
last  named  officer  passing  upon  the  question  June  17,  1871, 
and  subsequently,  in  the  month  of  February,  1874,  a  re-sur- 
vey of  said  ranch  was  made  by  the  proper  United  States 
authorities,  which  excluded  the  land  in  controversy,  upon 
which  a  patent  was  thereafter  issued." 

To  show  that  the  \&nd  was  within  the  limits  of  the  claim 
of  the  Bancho  San  Jose,  the  defendant  offered  the  following 
evidence,  viz: 

1st.  A  letter  of  the  Commissioner  of  the  Land  Office  in 
the  contest  of  H.  M.  Crampton  vs.  The  S.  P.  B.  B.  Co.,  and 
a  letter  of  the  Secretary  of  the  Interior  in  the  same  case. 

2d.  A  plat  of  a  survev  of  the  Bancho  San  Jose,  made  by 
Deputy  United  States  Surveyor  Thompson  in  August,  1868, 
ana  rejected  in  1872,  which  was  admitted  to  include  the  land 
in  controversy. 

3d.  A  letter  of  the  Secretary  of  the  Interior  in  the  matter 
of  the  survey  of  the  San  Jose  Bancho,  dated  June  17,  1871. 

4th.  The  patent  of  the  San  Jose  Bancho;  and  this  was  all 
the  evidence  upon  the  point  offered  by  defendant. 

These  documents  were  objected  to  on  the  ground  that  the 
best  evidence  of  the  boundaries  of  the  claim  was  the  record 
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of  the  case  before  the  Land  Commission  and  District  Coxxrt, 
and  especially  the  petition,  and  also  upon  other  grounds. 

We  think  that  this  was  competent  evidence  and  that  it 
established  beyond  doubt  the  fact  that  the  demanded 
premises  were,  at  the  date  of  the  withdrawal  of  lands  along 
the  route  of  the  plaintiff's  road,  within  the  boundaries  of  an 
alleged  Mexican  grant,  which  was  at  that  time  sub  judice,  and 
if  so,  they  were  not  embraced  in  the  grant  to  the  plainti£^ 
and  if  not  embraced  in  the  grant,  the  officers  of  the  Govern- 
ment had  no  power  to  issue  a  patent  for  them  to  the  plain- 
tiff. "The  premises  in  controversy  were  not  public  lands, 
either  at  the  date  of  the  grant  or  of  their  withdrawal,"  and  it 
therefore  follows  "  that  they  did  not  pass  to  the  plaintiff." 
(NewliaU  vs.  Sanger,  supra.) 

It  is  well  settled  that  in  an  action  of  eiectment  the  plaintiff 
must  recover,  if  at  all,  upon  the  stren^li  of  his  own  titie, 
and  that  if  it  be  shown  that  he  has  no  title  or  ri^ht  of  posses- 
sion the  defendant  is  entitled  to  judgment  in  his  favor.  In 
this  case  the  plaintiff's  right  of  possession  depended  entirely 
upon  the  validity  of  its  title.  M  it  had  no  title,  it  made  no 
difference  whether  the  defendant  had  or  not.  The  plaintiff 
must  show  a  right  of  possession  in  itself  before  it  can  chal- 
lenge the  defendant's  right. 

The  patent  was  doub.tiess  jmma  fade  evidence,  and  only 
prima  facie  evidence,  of  title  in  the  plaintiff.  It  was  prima 
facie  proof  that  the  land  which  it  purported  to  convey  had 
been  previously  granted  by  Congress  to  the  plaintiff.  But 
when  it  was  shown  that  said  land  had  never  been  granted  to 
the  plaintiff,  the  patent  ceased  to  be  operative  as  a  convey- 
ance, because  it  could  not  operate  as  such  except  as  to  lands 
which  had  previously  been  granted  to  the  plaintiff. 

But  all  Questions  which  arise  upon  this  record  have  been 
exhaustively  discussed  in  NewhaU  vs.  Sanger^  supra,  and 
Carr  vs.  Quigley,  7  Pac.  L.  J.  762. 

Judgment  and  order  affirmed. 

I  concur:    Myrick,  J. 

I  concur  in  the  jud^;ment:    Thornton,  J. 


Abstracts  of  Recent  Decisions. 


Factor — ^Poweb  to  PLXDeE.  A  factor  has  no  power  to  pledge 
the  goods  of  his  principal,  and  a  person  deaUng  with  a  factor  is 
bound  to  know  at  his  peril  the  extent  of  his  power. — McGreary 
vs.  OainSy  Sup.  Ct.  Texas,  13  Reporter,  797. 


uitxt  (Siuat  %m  iottmal 


Vol.  IX.  August  12,  1882.  No.  25. 


Current  Topics. 

NEGLIGENCE  AND  COLLISION  IN  HORSE-RACING. 

*'  A  somewhat  novel  action,  and  interesting  at  this  season,  is 
that  of  McKay  vs.  Irvine,  in  the  United  States  Circuit  Court  for 
the  Northern  District  of  Illinois,  recently  decided  (13  Rep.  387). 
The  owner  of  a  thoroughbred  which  was  killed  in  racing,  in 
consequence  of  what  in  admiralty  would  be  called  a  collision, 
but  in  this  turf  case  was  called  a  foul,  sued  the  owner  of  the 
competing  mare,  which  had  been,  as  plaintiff  alleged,  foully 
ridden  against  plaintiff's  horse. 

"  Judge  Blodgett,  in  charging  the  jury,  applied  the  familiar 
rules  of  negligence  and  burden  of  proof,  with  some  special 
applications.  He  said  that  each  rider  is  bound,  as  far  as  possible, 
to  keep  his  horse  from  fouling  with  another,  but  he  could  hardly 
imagine  a  case  where  there  would  be  liability  for  negligence 
except  where  the  rider  was  incompetent.  The  foul  complained 
of  in  this  case  was  charged  to  have  consisted  in  an  attempt  on 
the  part  of  the  rider  of  the  Belle  of  Nelson  to  take  the  track 
ahead  of  Wolverton  before  his  mare  was  far  enough  ahead  of 
Wolverton  to  enable  her  to  draw  in  front  of  him  without 
collisioD.  If  a  jockey  attempts  to  take  the  track  ahead  of 
another  horse  before  his  horse  is  a  clear  length  ahead  of  the 
other,  he  runs  great  risk  of  colliding  with  the  other  horse,  and 
if  he  does  so  coUide,  or  if  he  crowd^the  other  horse  so  as  to 
impede  him,  or  compel  his  jockey  to  hold  him  in  or  change  his 
course  for  the  purpose  of  avoiding  a  collision,  it  would  be  un- 
fair, and,  therefore,  wou)d  be  foul  riding;  but  there  may  be  a 
ease  where  there  is  a  clear  space  between  the  horses  sufficient  to  ^ 
justify  the  foremost  one  in  attempting  to  take  the  track,  and  yet 
at  the  moment  the  jockey  of  the  foremost  horse  attempts  the 
maiKBuvre,  the  rear  horse  may  be  pushed,  or  rushed  suddenly 
up,  in  which  event  a  collision  may  occur  by  the  act  of  the  rider 
of  the  rear  horse." — The  Daily  Register,  New  York. 
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Supreme  Court  of  California. 


In  Bane. 


[Filed  July  28,  1882.] 
No.  10,705. 

PEOPLE,  Rkspondent,  ys.  CLARENCE  GRAY,  Appellast. 

MlSOONDUOT  OF  JuBT— VebDICT — iMTOXIOATniO  LiQUOBS— JUBOB— NeW  TbUL 

— -HouiciDB.  Per  Thornton,  J.:  Where,  on  a  trial  for  homicide,  there 
is'  reason  to  suspect  that  a  jaror  has  drank  so  mnch  as  to  unfit  him 
for  the  proper  discharge  of  his  dntj,  the  yerdict  shonid  be  set  aside. 
There  is  strong  reason  to  suspect  this  of  one  of  the  jarors  in  this  case. 

Gband  Jubt — Challbnoe.  The  challenges  to  the  grand  jarorswere  properly 
disallowed.  There  was  no  evidence  that  they  would  not  act  im- 
partially and  fairly  in  acting  upon  the  matters  submitted  to  them. 
(Penal  Code,  896,  sub.  6.) 

Ihdiotkbmt*  The  indictment  was  properly  found.  (People  ys.  SouihwU, 
46  Gal.  Ul;  People  vs.  Colby,  6i  Id.  38.)  There  is  no  evidence  that 
it  was  not  found  by  the  constitutional  number — ^twelve. 

Dtimo  DkoziABATIOMS.  The  dying  declarations  of  deceased  were  properly 
admitted,  as  made  under  a  sense  of  impending  death,  and  when  de- 
clarant was  without  hope  of  recovery. 

SiXiY-DxTSNSE — iNSTBUcnoN.  The  instruction  to  the  effect  that  in  coses  of 
homicide  the  killing  must  be  absolutely  necessary,  etc.,  to  snstain 
the  plea  of  self-defense — (held  erroneous  in  Flahave's  case,  8  P.  0. 
L.  J.  47, ) — was  qualified  by  other  instructions  given  by  the  Court. 

Ybbdict  —  JuBOB  —  Affidavit.  Jurors  cannot  impeach  their  verdict  by 
affidavit. 

Per  Myriek,  J,,  and  McKee,  J,,  concurring:  It  is  an  undisputed  fact  that 
beer  to  the  amount  of  three  or  four  kegs  was  kept  in  the  jnrj-room 
on  tap,  and  was  daily  used,  and  that  two  gallons  and  three  or  four 
bottles  of  wine,  and  frequently  whisky,  was  drank.  This  was  sneh 
improper  conduct  on  the  part  of  the  jury  as  calls  for  a  reversal  of  the 
judgment  based  upon  the  verdict. 

Id.  a  jury  is  to  be  provided  with  suitable  and  sufficient  food.  (1136,  Penal 
Code.)  It  requires  no  argument  to  show  that  the  beer,  wine,  and 
whisky  consumed  was  not  *'  suitable  and  sufficient  food." 

Per  McKxnstry,  J,,  and  Boss,  </.,  concurring:  When  some  of  the  jury,  in 
addition  to  the  * '  suitablt ' '  food  furnished  by  the  Sheriff,  obtained  and 
consumed  fifteen  to  twenty  gallons  of  beer,  two  demijohns  of  win^ 
two  bottles  of  whisky,  and  also  other  wine  and  whisky  at  each  meal 
(including  breakfast),  they  were  guilty  of  such  misconduct  as  made  it 
the  duty  of  the  Court  below  to  grant  a  new  trial. 

Id.    The  Gourt  properly  admitted  in  evidence  the  dying  declarations. 

Per  Sharpstein,  «/.,  concurring:  The  introduction  of  a^ent  spirits  into  the 
jury-room  while  the  jury  were  deliberating  upon  their  verdict  con- 
stituted misconduct  per  se. 

Id. — Id.    The  error  in  giving  the  •*  Flahave  instruction  **  was  not  obviated 
by  other  instructions  given. 
(Upon  the  other  points  Sharpstein,  J.,  concurred  with  Thornton,  J.) 

Appeal  from  Superior  Court,  San  Mateo  County. 
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Canfidd,  Wallace^  Fox  dc  Boss,  Oarber,  Thornton  dk  BtsJiop, 
for  appellant. 

Attorney-General  Hart,  Rowley,  Thomas  and  Jones,  for 
respondent. 

Thobnton,  J.,  delivered  the  opinion  of  the  Court: 

The  defendant  was  indicted  for  the  murder  of  one  Glancey 
and  convicted  of  murder  in  the  second  degree.  He  moved 
for  a  new  trial  which  was  denied,  and  this  appeal  is  prose- 
cuted by  him  from  the  judgment  and  the  order  denying  his 
motion  above  mentioned. 

On  the  trial  many  points  were  reserved  to  the  ruling  of 
the  learned  Judge  of  the  Court  below,  which  have  been 
daboratelj  argued  in  this  Court,  and  which  we  are  called  on 
to  determine. 

It  appears  from'  the  bill  of  exceptions  that  defendant 
challenged  two  of  the  grand  jurors  (Hagan  and  Simpson), 
who  participated  in  finding  the  indictment  against  him ;  the 
challenges  were  denied,  and  exceptions  were  reserved  to  the 
ruling.  Defendant  also  moved  to  set  aside  the  indictment 
as  not  found  as  prescribed  by  the  Penal  Code.  This  motion 
was  denied  and  defendant  excepted. 

These  challenges  were  made  on  the  ground  mentioned  in 
subdivision  six  (6)  of  Section  869  of  the  Penal  Code. 

We  have  examined  the  testilnony  on  which  the  challenges 
were  made  and  are  of  opinion  that  they  were  properly  dis- 
allowed. There  was  no  evidence  that  the  grand  jurors  who 
were  challenged  would  not  act  impartially  and  fairly  in  act- 
ing upon  the  matters  submitted  to  them.  (Penal  Code, 
Section  869,  subdivision  6.) 

The  indictment  was  properly  found.  {People  vs.  SouthioeU, 
46  Cal.  141;  People  vs.  Colby,  54  Id.  38.)  There  is  no  evi- 
dence  that  it  was  not  found  by  the  constitutional  number — 
twelve.  (See  cases  just  cited,  and  People  vs.  Hunter,  64  Cal. 
65.) 

The  Court  below  admitted  certain  declarations  of  the  de- 
.  ceased  (Glancey)  as  made  under  a  sense  of  impending  death, 
and  this  is  assigned  as  error. 

There  was  much  testimony  as  to  these  declarations,  which 
it  is  proper  to  examine.  Glancey  received  the  wound  of 
vrhich  he  died  about  two  o'clock  in  the  afternoon  of  the  25th 
day  of  September,  1880.  This  wound  was  inflicted  by  a 
pistol  shot,  fie  died  about  nine  o'clock  on  the  next  day. 
Two  physicians  were  called  and  testified  as  to  Glancey's 
condition  and  the  state  of  his  mind  during  his  illness,  and  at 
or  about  the  time  when  the  declarations  wnich  were  admitted 
by  the  Court  were  made. 
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Dr.  G.  B.  Bates  was  first  called.  He  testified  that  the 
base  of  the  wrist  of  the  right  arm  was  fractured  by  the  shot» 
and  that  the  ballet  passed  through  the  stomach,  and  was 
necessarily  mortal;  that  he  found  a  ball  lying  beneath  the 
skin,  about  eight  or  nine  inches  from  the  wound,  in  front  and 
on  the  left  side,  just  above  the  hip-bone,  and  that  he  removed 
the  ball.  He  further  stated  that  it  was  near  half -past  two 
in  the  afternoon  of  the  25th  of  September  when  he  first  saw 
Glancey.  He  was  lying  on  a  table  in  the  Morris  House. 
The  witness  proceeded  as  follows : 

' 'Almost  the  first  words  Gls^ncey  said  when  I  first  saw  him 
were  'that  he  wished  to  telegraph  for  his  wife  if  I  thought 
the  wound  was  a  serious  one.'  I  told  him  he  had  better  do 
so.  I  then  told  him,  looking  upon  the  wound  superficially, 
that  I  thought  it  was  possible  the  ball  might  have  slipped 
around  the  muscles  without  penetrating  the  cavity  of  the 
abdomen,  if  so  he  might  recover,  but  that  we  must  wait.  I 
cannot  give  the  exact  language  that  Glancey  used,  but  the 
impression  which  his  language  made  on  me  at  the  time  was 
that  he  thought  he  was  going  to  die  and  ho  wanted  his  wife 
there." 

"Mr.  Jones — Doctor,  we  want  vou  to  give  his  language  as 
near  as  you  can  recollect  it  in  substance. 

"Answer. — ^I  have  done  so. 

"Question. — ^When  he  made  this  statement  to  you  about 
telegraphing  to  his  wife,  what  reply  did  you  make  to  him? 

"A. — I  said  you  had  better  telegraph.  I  was  frequently 
with  Glancey  from  the  time  of  first  being  called  in,  that  is, 
running  in  and  out,  sometimes  an.  hour  between  my  visits, 
sometimes  longer;  about  half-past  four  o'clock  in  the  after- 
noon of  the  shooting  I  went  there  and  found  that  he  had 
been  vomiting  blood,  that  indicated  that  there  was  some  per- 
foration of  the  cavity  of  the  abdomen,  and  I  told  him  it  was 
a  verv  serious  symptom.  I  told  him  that  the  vomit  con- 
tained blood  that  showed  that  there  was  very  serious  internal 
injury.  He  said  that  he  was  aware  of  it,  that  he  had  seen 
such  wounds  in  the  war,  and  he  knew  the  gravity  of  the 
symptom.  Nothing  more  was  said  at  the  time  on  the  subject 
I  recollect  of  something  being  done  in  regard  to  fixing  up 
his  business  affairs;  it  is  my  impression  now  that  his  de- 
position was  taken  before  I  told  him  that  the  wound  was  a 
fatal  one.     I  mean  his  written  deposition. 

"  Q. — What,  if  any  tiling,  did  you  say  to  him  before  that 
was  done,  in  regard  to  his  business  matters  and  his  condition? 

"  A. — I  don't  think  that  I  said  anything  to  him.  I  must 
admit  that  I  am  a  little  confused  about  me  time  that  this 
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deposition  was  taken;  my  impression  has  been,  and  the  evi- 
dence that  I  gaye  on  the  former  trial  has  been,  thai  it  was 
taken  after  I  told  him  that  the  wound  was  probably  a  fatal 
one;  but  I  believe  that  I  was  mistaken  in  that;  that  it  was 
taken  before  I  told  him.  If  so,  I  had  no  conversation  with 
him  previous  to  this  deposition. 

"  Q. — Ton  mean  the  written  deposition  ? 

"  A. — ^The  written  deposition." 

On  cross-examination,  Dr.  Bates  t-estified: 

'*  I  saw  Glancey  at  intervals  during  the  night  and  upon 
the  following  morning.  The  next  mention  made  to  him  by 
me  as  to  his  condition  was  on  the  following  morning,  from 
seven  to  half-past  seven  o'clock.  I  went  in  to  see  him;  he 
said  he  felt  very  much  better,  was  free  from  pain,  and 
thought  he  might  pull  through.  I  then  examined  nis  pulse, 
found  that  he  was  dying,  and  told  him  so.  He  said  if  that 
was  so  he  would  like  to  nave  a  cup  of  tea  and  dictate  a  letter 
to  his  wife.  He  died  within  an  hour  and  a  half  or  two  hours 
after  that.  At  the  time  he  made  this  remark  about  feeling 
better,  Mr.  Lloyd,  a  young  man  who  was  taking  care  of  him, 
was  present. 

"  Q. — Have  you  given  his  exact  language  at  that  time? 

''A — ^As  nearly  as  I  can  remember;  but  it  is  so  long  ago 
that  I 

*'  Q. — (Interrupting.)  He  told  you  that  he  was  free  from 
pain? 

"  A. — Yes,  sir. 

**  Q. — And  you  took  hold  of  his  pulse  at  that  time  and 
found  that  he  was  dying  ? 

''A. — Yes,  sir,  and  found  that  he  was  pulseless. 

'^Q. — ^Pulseless  at  the  time  he  made  this  remark? 

'•A.— Yes. 

^'Q. — And  you  informed  him  that  he  was  dying? 

"A.— Yes  sir." 

Dr.  B.  F.  Winchester  was  then  called  and  testified  as 
follows: 

''  I  am  a  physician  and  surgeon,  a  graduate  of  a  regular 
medical  institute,  Bowdoin  College,  Maine.  I  lived  at  Santa 
Barbara,  in  September,  last  year.  I  was  not  acquainted 
with  Theodore  Glancey  in  his  lifetime.  I  saw  Theodore 
Olancey  on  the  25th  of  September  last,  after  the  shooting, 
first  in  the  office  of  the  Morris  House;  there  was  quite  a 
large  company  around  him.  I  found  that  he  was  wounded 
in  the  abdomen.  Afterwards  he  was  removed  to  a  room  in 
the  hotel;  I  there  made  a  more  careful  examination  of  his 
condition.    I  found  an  injury  of  the  right  forearm,  the  ball 
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passing  through  the  wrist,  about  one  inch  above  the  wrist 

{oint,  me  wound  on  the  inside  of  the  arm  being  a  little 
ligher  than  that  on  the  outside.  At  that  place  the  radial 
artery  of  the  aim  was  severed,  and  the  abdomen  was  injured 
as  described  hj  Doctor  Bates.  The  wound  was  naturally  a 
mortal  one.  i  did  not  state  to  him  its  nature  at  that  time. 
He  asked  me  at  one  time  the  nature  of  the  wound,  and  be- 
lieving it  would  be  better  for  him  not  to  know  it,  I  evaded 
the  answer.  There  was  great  depression  at  first,  but  after 
he  was  completely  under  tne  influence  of  an  opiate  his  con- 
dition was  somewhat  better,  and  I  made  that  remark  in  his 
presence.  There  was  not  so  much  prostration;  there  seemed 
to  be  a  little  reaction,  and  he  inferred  from  that,  I  judge  from 
what  he  said,  that  I  had  some  favorable  idea  of  his  case,  and 
he  asked  me  if  I  thought  that  he  would  recover,  something 
to  that  effect,  and  I  told  him  that  his  condition  seemed  to  be 
more  favorable,  and  we  hoped  there  might  be  a  chance  for 
his  recovery.  That  was,  I  think,  three  or  four  hours  after 
the  injury  was  received.  I  saw  him  after  that.  I  was  there 
after  he  had  vomited  blood,  but  I  do  not  remember  any 
conversation  in  his  presence  tiien.  After  he  found  he  had 
been  vomiting  blood  he  gave  up  all  hope.  He  said  there 
was  no  possibility  of  his  recovery.  I  heard  him  make  an 
expression  of  that  kind.  I  cannot  repeat  the  words,  but  I 
know  the  effect  upon  my  own  mind  that  he  was  convinced 
from  that  time  tnat  he  could  not  recover.  This  is  not  an 
impression.  It  is  something  that  I  know  most  absolutely 
After  that  I  spoke  freely  to  those  about  him  about  his  con- 
dition. I  remember  that  I  had  no  further  reserve,  because  I 
was  satisfied  from  the  remark  he  made  that  he  knew  he  was 
going  to  die.  He  made  a  remark  about  his  being  in  the 
army,  and  knowing  the  nature  of  such  wounds  and  he  was 
convinced  his  chances  of  recovery  were  very  small,  or  some- 
thing to  that  effect,  to  which  I  made  no  answer;  that  was 
before  he  vomited  the  blood  and  at  the  time  I  made  the 
careful  examination  of  his  case.  From  the  time  he  made 
this  remark,  which  indicated  that  he  had  ^ven  up  all  hopes, 
I  did  not  at  any  time  hear  him  say  anything  that  indicated 
that  he  had  changed  his  mind  as  to  nis  condition.  I  was 
present  at  the  post-mortem  examination.  The  gun-shot 
injury  of  the  abdomen  was  the  cause  of  the  death  of  the  de- 
ceased. The  wounds  were  of  such  a  nature  that  they  might 
have  been  made  with  one  ball.  I  cannot  fix  positively  the 
time  when  deceased  expectorated  the  blood.  I  shoold  ssy 
it  was  between  four  and  five  o'clock. 

*  *  Q. — Were  you  present  when  a  written  statement  was  made 
by  deceased  ? 
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*'  A. — ^I  only  knew  that  sometbins  was  being  taken  down  in 
writing.  The  writing  had  been  done  and  he  was  asked  to 
sign  it;  he  tried  to  raise  his  right  arm  to  use  it.  I  told  him 
not  to  use  it,  to  try  the  left  hand,  and  I  supported  the  arm 
while  he  made  his  signature  with  the  left  hand;  and  I  remem- 
ber his  asking  at  that  time  whether  the  signature  was  legible. 
I  knew  nothing  of  the  paper.  Don't  know  whether  it  was  a 
will  or  a  statement.  1  am  quite  positive  this  was  after  he 
had  vomited  the  blood.'* 

On  cross-examination  of  this  witness,  he  said: 

**  I  think  an  opiate  was  given  him  almost  immediately, 
but  it  took  some  hours  before  he  was  quieted  by  it,  and 
ttiere  was  evidences  of  slight  reaction.  1  made  the  remark 
at  the  time  that  I  noticed  that  there  was  a  slight  reaction ; 
that  his  condition  was  more  favorable.  It  was  then  that  he 
wanted  to  know  whether  I  entertained  any  hope  of  his 
recovery,  and  I  gave  an  evasive  answer  by  telling  him  that 
certainly  his  condition  was  more  favorable  than  it  nad  been. 
On  the  former  trial  of  this  cause  at  Santa  Barbara  I  testified 
that  *  he  asked  me  at  one  time  what  I  thought  of  his  condi- 
tion. That  was  two  or  three  hours  after  he  was  placed 
under  the  influence  of  opiates,  and  he  made  the  remark  that 
he  was  better,  and  he  asked  me  then  if  I  had  hopes  of  his 
recovery,  and  I  avoided  the  answer.  I  told  him  there  was  a 
possibility  of  his  recovery;  we  hoped  there  was.'  I  cannot 
tell  what  time  in  the  evening  this  statement  was  made.  I 
think  it  was  just  about  dark  or  a  little  before.  I  do  not  re- 
member if  the  lights  were  lit  at  that  time.  I  have  a  remem- 
brance of  some  one  bringing  in  a  light  at  the  time  the  signa- 
ture was  made,  and  believe  tnat  to  be  the  time  now;  no,  it  was 
before,  because  he  was  very  weak  then;  it  was  before  the 
lights  were  lit  when  that  occurred.  I  don't  know  whether 
I  testified  on  the  former  trial  that  it  was  after  the  lights  were 
lit;  what  I  told  then  was  the  truth;  my  recollection  might 
be  more  clear  then  than  it  is  now." 

*'  Defendant's  counsel  then  read  to  witness  from  the  rei>ort 
of  his  testimony  taken  at  the  former  trial,  the  following 

Siestions  and  answers  immediately  following  that  portion  of 
e  testimony  of  the  witness  on  said  former  trial  last  above 
quoted: 

"  Q. — Did  he  make  any  reply  to  your  information  ? 

•*  A. — ^Yes,  sir;  he  thought  it  was  doubtful. 

•*Q. — ^Do  you  remember  the  time  of  day  or  night  you 
gBTe  him  tiiis  information  ? 

*•  A. — ^It  was  in  the  evening. 

"Q.— What  hour? 

"  A.— After  the  lights  were  lit/' 
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"  And  witness  testified  that  that  was  the  testimonyhegaye 
at  the  former  trial;  he  believed  it  was,  and  said:  Well,  the 
lights  might  have  been  lit,  but  I  don't  think  there  was  a  light 
in  that  room,  because  I  remember  the  fact  of  some  one  bring- 
ing in  lights  afterwards  when  I  held  his  hand.  I  think  bodi 
bones  of  the  wrist  were  shattered.  That  is,  the  radios  was 
comminuted;  the  ulna  was  not  so  completely  broken  but  that 
it  could  support  itself.  So  far  as  I  know,  Glancey  was  in 
good  general  health.  His  body  was  well  nourished.  He 
was  about  five  feet  eleven  inches  in  height." 

John  P.  Stearns  testified  also  as  to  Glancey's  condition 
and  state  of  mind.     Stearns  said: 

^'  I  found  Mr.  Glancey  lying  on  the  table  in  the  Morris 
House,  in  the  reading  room;  they  were  just  taking  his  clothes 
down  to  look  for  the  wound  on  his  body.  He  was  there  a 
few  minutes  and  they  moved  him  to  a  room  on  the  next  floor 
above.  I  assisted  in  taking  him  up.  I  went  to  the  Press 
office  for  the  purpose  of  reporting  the  matter  to  the  Asso- 
ciated Press.  The  first  I  recollect  of  seeing  when  I  retui-ned 
to  Mr.  Glancey,  about  three  o'clock  or  half-past  three  o'clock, 
I  found  Judge  Holt  writing,  or  at  least  reading,  when  I  re- 
turned at  that  time.  Mr.  Glancey  asked  the  physician  what 
his  condition  was,  if  there  was  any  probability  of  his  recovery. 
He  had  in  the  meantime  requested  some  one  to  write  a  tele- 
gram to  his  wife,  if  the  doctor  thought  he  could  not  survive, 
to  get  her  there  as  quick  as  possible,  and  he  had  dictated 
the  telegram;  it  had  been  sent  when  I  reached  there.  I  staid 
by  him  probably  an  hour  and  in  the  meantime  he  vomited 
blood,  as  near  as  I  can  recollect,  from  half  a  pint  to  a  pint 
I  had  been  trying  to  encourage  him,  the  probabilities  were 
that  he  would  get  well,  and  tried  to  keep  his  spirits  up  as 
much  as  I  could;  but  after  vomiting  the  blood  he  said  he 
felt  easier.  I  then  attempted  to  encourage  him  again;  he 
had  been  a  lieutenant  in  the  army  during  the  war,  and  had 
a  good  deal  of  experience  with  gunshot  wounds,  and  he  said, 
Mr.  Stearns,  I  am  too  well  acquainted  with  gunshot  wounds 
not  to  know  that  my  case  is  fatal.  I  am  shot  through  the 
stomach  or  the  intestines,  so  that  the  blood  flows  into  it,  and 
a  man  never  survives  such  a  wound.  And  I  saw  there  was 
no  use  trying  to  encourage  him,  he  would  receive  no  en- 
couragement, and  I  staid  as  long  as  I  could.  I  returned  to 
the  Press  office  and  then  returned  to  Mr.  Glancey  again,  and 
was  backwards  and  forth  in  attendance  on  him  probably 
every  fifteen  or  twenty  minutes  for  an  hour  or  two  after. 
After  I  returned  he  seemed  in  about  the  same  condition, 
suffering  severely  from  the  wound.    I  went  to  my  supper 
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about  six  o'clock.  I  returned  about  seven  or  half-past  seven. 
I  understood  from  the  doctors  that  his  case  was  mortal,  and 
I  went  to  his  room.  Glancey  extended  his  hand  and  I  took  him 
by  the  hand,  and  his  hand  was  very  cold.  I  stated  that  the^ 
had  telegraphed  for  his  wife,  etc.,  and  he  asked  me  when  it 
was  possible  for  her  to  reach  there,  and  I  told  him  that  it 
would  be  impossible  for  her  to  reach  there  before  Monday 
night,  and,  perhaps^  not  till  Tuesday  night.  He  says :  *  Oh, 
Mr.  Stearns,  I  am  dying  without  seeing  my  dear  little  girl- 
wife.  I  have  spoken  to  Judge  Hatch  to  write  my  will  and 
he  left  me  to  get  some  paper.  Can  you  write  it  for  me  ?  * 
He  continued :  '  I  feel  as  though  I  was  sinking  and  could  not 
last  long,  and  I  am  afraid  I  cannot  stand  it  for  him  to  return. 
If  you  think  you  can  write  it,  so  it  would  be  safe,  I  want  you 
to  do  it.'  I  told  him  I  would  do  it,  and  immediately  arose. 
They  had  not  lit  up  his  room  yet;  it  was  quite  dark;  past 
twilight.  I  went  to  the  office  and  got  paper  and  ink,  ordered 
the  lights  at  the  same  time,  and  returned  to  his  room,  and 
the  landlord,  Mr.  Swift,  came  up  soon  and  he  said  the 
mosquitos  were  so  bad  here  I  better  put  up  mosquito  bars 
before  I  bring  the  light  in.  I  presume  he  was  half  an  hour 
in  putting  up  the  bars  and  getting  a  light.  In  the  meantime 
I  was  talking  with  Mr.  Glancey;  he  told  me  that  he  was 
afraid  he  would  not  last  long,  and  wanted  I  should  hurry 
about  that  will,  and,  in  the  meantime  I  entered  into  a  con^ 
versation  with  him  and  I  told  him  that  I  wanted  him  to  make 
a  statement  to  me  as  to  the  circumstances  connected  with 
his  difficulty  and  Gray's.  Mr.  Tibbetts  and  Mr.  Swift  were 
present  at  the  time,  and  he  went  on  to  state  the  circumstances 
of  the  difficulty  with  Gray,  of  the  shooting  that  day.  He, 
Glancey,  told  me  that  the  doctor  had  said  that  if  he  had  any- 
thing to  do  to  prepare  for  death  he  had  better  do  it,  as  he 
could  not  last  long,  and  he  said,  says  he,  '  from  my  feelings 
I  am  satisfied  I  am  dying.'  " 

The  witness,  on  his  cross-examination,  said  that  the  declara- 
tion of  Glancey  was  made  to  him  between  seven  and  eigbt 
o'clock  in  the  evening  o£  the  25th  of  September.  The 
witness  was  then  asked  to  give  the  statement  which  Glancey 
made  to  him  as  to  the  shooting,  when  the  counsel  for  the 
defendant  objected,  on  the  ground  that  it  was  not  made 
under  a  sense  of  impending  death,  and  when  the  declarant 
was  without  hope  of  recovery;  and  further,  that  in  the  morn- 
ing, after  the  declarations  were  made,  deceased  said  he  felt  a 
great  deal  better,  and  thought  he  might  pull  through.  The 
admissibility  of  the  statement  as  a  dying  declaration  was 
then  argued  by  counsel  for  defendant,  and  at  its  close  they 
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pToposed  to  call  Dr.  Bates  for  the  defense,  which  the  Court 
allowed.  The  following  is  the  testimony  of  Bates  then 
given : 

"  Q. — ^In  the  morning,  when  yon  saw  Mr.  Glancej,  and 
when  he  said  he  felt  mnch  better  and  thought  he  might  poll 
through,  or  words  to  that  effect,  what  was  his  mentfd  condi- 
tion? 

**  A. — Perfectly  collected  and  sound. 

"  Q. — ^His  mind  entirely  clear? 

"  X — Perfectly  so. 

**Q. — And  reasonable? 

'*A. — And  reasonable;  jes,  sir;  and  so  continued  up  to 
within  a  few  moments  of  his  death. 

•*Q.  By  the  Court — How  do  you  explain  this  feeling  of 
ease  at  that  time;  what  was  the  cause  of  it? 

''A. — It  was  the  nearness  of  death — ^be  had  ceased  to  feel. 

'•  Q.  By  Mr.  Jones — ^Doctor,  do  you  recollect  with  distinct- 
ness the  expression  that  Glancey  made  use  of  on  the  occasion 
you  have  spoken  about;  are  you  sure  you  gave  the  exact 
language  ? 

"A. — It  was  the  impreission  that  he  conveyed  to  me.  I 
testified  on  this  point  at  the  preliminary  examination  before 
the  Magistrate.  I  believe  my  testimony  was  the  same  then 
as  it  is  now. 

"  Q.  By  Mr.  Thomas — Didn't  you  testify  in  this  way,  that 
Mr.  Glancey  said  to  you,  *  If  I  were  to  judge  mjr  own  feel- 
ings, I  think  I  might  pull  through,'  or  something  to  that 
effect,  but  I  know  I  cannot  ? 

•'Mr.  Thorne  objected. 

"  The  Court — Well,  let  us  have  the  testimony  (whereupon 
the  written  testimony  of  Dr.  Bates  was  sent  for). 

"Q. — ^Tou  now  remember  his  language,  Doctor? 

"A. — Not  verbatim,  sir;  it  is  only  my  impression.  Mr. 
Lloyd  was  present  in  the  room  at  the  time.  I  think  Mr. 
Swift  was  not  present.  It  was  my  impression  Mr.  Uoyd 
was  the  only  one  there." 

It  appears  from  the  bill  of  exceptions  that  the  re^ri  of 
the  testimony  of  the  witness  at  the  former  trial  of  this  case 
and  the  preliminary  examination  Ipefore  the  Magistrate  was 
then  produced  and  were  examined  by  the  counsel  for  the 
prosecution,  and  they  admitted  that  his  testimony  on  those 
occasions  was  the  same  as  his  testimony  given  now,  as  to 
the  conversation  with  Glancey  on  the  morning  of  his  death. 
The  witness  was  further  examined  as  follows: 

'*  By  Mr.  Thornton,  to  the  Court— I  would  like  to  refresh 
his  memory  by  asking  him  what  he  swore  to  at  the  former 
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trial,  a  day  or  two  after  the  accident,  and  ask  him,  if  it  was 
not  likely  that  it  was  fresher  in  his  memory  then  than  now  ? 

"By  the  Court — ^If  he  remembers  what  he  swore  to 

"A.  (witness  interrupting) — ^It  is  impossible  for  anyone 
to  remember  every  word  that  was  spoken  under  such  circum- 
stances. I  remember  the  general  impression  that  was  given 
to  me  at  the  time.  I  remember  the  impression  that  he  gave 
me,  that  is,  that  he  was  so  comfortable  that  he  should 
think  that  he  might  get  well;  that  was  before  I  told  him  that 
he  was  pulseless  and  would  soon  die." 

At  a  point  in  the  examination  of  Dr.  Bate^  just  detailed, 
when  the  report  of  his  testimony  previously  given  was  sent 
for,  the  Court,  on  the  request  of  the  prosecution,  allowed 
one  Marion  Lloyd  to  be  called,  and  he  gave  the  following 
testimony: 

''  I  am  a  painter  by  trade,  am  a  man  of  family;  reside  in 
Santa  Barbara.  I  was  acquainted  with  Theodore  Glancey  in 
his  lifetime;  was  acquainted  with  Clarence  Gray  previous  to 
the  homicide;  our  relations  were  friendly.  On  the  night  of 
the  25th  of  September  last,  I  was  with  Mr.  Glancey  all  night. 
I  sat  up  with  him  till  the  time  of  his  death.  I  was  present 
in  the  morning  when  Dr.  Bates  came  to  see  Mr.  Glancey  a 
couple  of  hours  before  he  died." 

'*  Q. — State,  now,  what  occurred  between  the  Doctor  and 
Mr.  Glancey  when  the  Doctor  came  in. 

"A. — The  Doctor  came  in  and  felt  of  his  pulse  and  said: 
^Glancey,  I  have  told  you  when  the  change  took  place  they 
would  notify  you,  or  that  I  would  tell  you,  and  said :  *  If  vou 
have  any  business  to  settle  up  or  anything,  I  say  you  nad 
better  do  it,  because  you  have  not  long  to  live,'  or  something 
to  that  effect.  In  answer  to  this  Glancev  said:  '  If  I  were 
to  judge  from  my  feelings,  I  would  pull  through,  but  I  know 
that  I  cannot.'  I  am  certain  this  was  the  expression.  I 
went  to  his  place  about  nine  o'clock  in  the  night.  I  think  I 
was  with  him  from  that  time  up  to  the  time  of  his  death. 

"Q. — Now,  during  that  time,  from  nine  o'clock  in  the 
night  up  to  the  time  of  his  death,  state  to  the  Court  if  there 
was  any  expression  that  he  made  use  of  that  indicated  that 
he  had  any  hope  of  life  ? 

"  A. — ^There  was  no  time  from  the  time  I  first  saw  him  to 
the  time  of  his  death  that  he  made  any  expression  of  hope 
or  believed  that  he  would  recover." 

On  his  cross-examination  Marion  Lloyd  testified: 
''The  first  thing  Dr.  Bates  said  after  he  entered  the  room 
was,  putting  his  hand  on  Glancey's  pulse,  and  turning  to  me, 
^ihe  man  is  dying,  he  won't  live  an  hour.'    That  was  the 
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first  thing  he  said;  then  he  told  Glancej  if  he  had  any  busi- 
ness to  attend  to  that  he  had  better  do  it,  for  he  would  not 
live  much  longer;  if  he  had  any  unsettled  business  he  had 
better  arrange  it." 

The  Court  here  allowed  Steams  to  testify  as  to  the  state- 
ment, to  which  ruling  defendant,  by  his  counsel,  excepted. 

The  question  as  to  the  circumstances  under  which  dying 
declarations  are  admissible  was  considered  by  this  Court  in 
bank  in  The  People  vs.  Hodgdon^  55  Cal.  76.  It  was  also 
considered  by  Department  Two  of  this  Court  in  People  vs. 
Taylor,  9  Pac.  C.  L.  J.  for  Feb.,  1882,  p.  4.  Of  this  case 
last  cited,  it  may  be  further  remarked  that  there  was  a  peti- 
tion for  rehearing,  that  the  ruling  as  to  the  dying  declarations 
was  the  main  point  discussed  in  the  petition,  and  the  rehear- 
ing was  denied  by  the  Court  in  bank.  These  rulings  are  in 
accord  with  the  previous  decisions  of  the  highest  Court  of 
this  State,  and  with  the  current  of  decisions  in  all  the  Courts 
where  the  common  law  is  administered. 

The  rule  as  settled  by  the  foregoing  decisions  on  this 
point  is  as  follows : 

1.  The  declarations  must  have  been  made  when  an  un- 
doubting  belief  existed  in  the  mind  of  the  declarant  that  the 
finger  of  death  was  upon  him;  that  all  hope  of  recovery  was 
gone.  If  it  appears  in  anv  mode  that  mere  was  a  hope  of 
recovery,  however  faint,  still  existing  in  the  mind  of  the  de- 
clarant, the  declaration  is  not  admissible. 

2.  As  to  the  proof  of  the  existence  of  the  sense  of  impend- 
ing death,  it  may  be  gathered  from  any  circumstance  or 
from  all  the  circumstances  of  the  case.  It  need  not  be  proved 
by  the  express  statement  of  the  declarant  that  such  belief 
exists.  "It  is  enough,"  says  Mr.  Greenleaf  on  the  subject 
of  the  admissibiliiy  of  such  declarations,  "  if  it  satisfactorily 
appears  in  any  mode,  that  Ihey  were  made  under  that  sanc- 
tion; whether  it  be  directly  proved  by  the  express  language 
of  the  declarant,  or  be  inferred  from  his  evident  danger,  or 
the  opinions  of  the  medical  dr  other  attendants  stated,  to 
him,  or  from  his  conduct,  or  other  circumstances  of  the  case, 
all  of  which  are  resorted '  to  in  order  to  ascertain  the  state 
of  the  declarant's  mind."  (1  Greenl.  Ev.,  Sec.  158;  PeopU 
vs.  IhyloTy  supra.) 

Guided  by  these  rules,  we  proceed  to  examine  the  testi- 
mony above  detailed,  which  was  before  the  Court  when  the 
ruling  under  consideration  was  made. 

We  refer  first  to  Dr.  Winchester's  testimony.  It  appears 
from  it  that  some  time  in  the  afternoon  or  evening  of  the 
day  on  which  Glancey  received  his  wound  he  vomited  blood. 


The  Pacifio  Ooabt  Law  Journal.  789 

"After  he  found  that  he  had  been  vomiting  blood,'*  says  Dr. 
Winchester,  ''he  gave  up  all  hope;  he  said  there  was  no 
possibility  of  his  recovery.     I  heard  him  make  an  expression 
of  that  kind.     I  cannot  repeat  the  words,  but  I  know  the 
effect  upon  my  own  mind  that  he  was  convinced  from  that 
time  that  he  could  not  recover.     This  is  not  an  impression. 
It  is  something  that  I  know  most  absolutely.     After  that  I 
spoke  freely  to  those  about  him  about  his  condition.     I  re- 
member that  I  had  no  further  reserve,  because  I  was  satisfied 
from  the  remark  he  made  that  he  knew  he  was  going  to  die. 
He  made  a  remark  about  his  being  in  the  army,  and  knowing 
the  nature  of  such  wounds  and  that  he  was  convinced  his 
chances  of  recovery  were  small,  or  something  to  that  effect — 
to  which  I  made  no  answer;  that  was  before  he  vomited  the 
blood,  and  at  the  time  I  made  the  careful  examination  of  his 
case.     From  the  time  he  made  this  remark,  which  indicated 
that  he  had  given  up  all  hopes,  I  did  not  at  any  time  hear 
*  him  say  anything  that  indicated  that  he  had  changed  his 
mind  as  to  his  condition.*'    He  further  stated  that  it  was 
between  four  or  five  o'clock  when  he  expectorated  the  blood. 
Bteams  reached  Glancey  soon  after  he  was  wounded.     He 
found  him  lying  on  a  table  in  the  reading  room  of  the  Morris 
House,  and  they  were  just  taking  his  clothes  down  to  look 
for  the  wound  in  his   body.     He  (Steams)  left  him   and 
returned  about  three  o*clock.     This  witness  further  stated : 
"I  stayed  by  him  probably  an  hour,  and  in  the  meantime 
he  vomited  blood,  as  near  as  I  can  recollect,  from  half  a  pint 
to  a  pint.    I  had  been  trying  to  encourage  him,  the  prob- 
abilities were  he  would  get  well,  and  tried  to  keep  his 
spirits  up  as  much  as  I  could,  but  after  vomiting  the  blood 
he  said  he  felt  easier.     I  then  attempted  to  encourage  him 
i^|[ain;  he  had  been  a  lieutenant  in  the  army  during  the  war, 
and  had  a  great  deal  of  experience  with  gunshot  wounds, 
and  he  said:  'Mr.  Steams,  1  am  too  well  acquainted  with 
gunshot  wounds  not  to  know  my  case  is  fatal.    I  am  shot 
through  the  stomach  or  the  intestines,  so  that  the  blood  flows 
into  it,  and  a  man  never  survives  such  a  wound.'    And  I 
saw  there  was  no  use  trying  to  encourage  him;  he  would 
receiye  no  encouragement."    When  Steams  saw  him  about 
seven  or  half-past   seven,   he  then    understood  from  the 
doctors  that  his  case  was  mortal;  he  then  went  to  his  room. 
"  Glancey  extended  his  hand,  and  I  took  him  by  the  hand, 
and  lus  hand  was  very  cold.     I  stated  to  him  that  the^  had 
telegraphed  for  his  wife,  ete.,  and  he  asked  me  when  it  was 
possible  for  her  to  reach  there,  and  I  told  him  that  it  would 
be  impossible  for  her  to  reach  there  before  Monday  night, 
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and  perhaps  not  until  Tuesday  night.  He  says,  '0,  Mr. 
Stearns,  I  am  dying  without  seeing  my  dear  little  girl-wife. 
I  have  spoken  to  Judge  Hatch  to  write  my  will,  and  he  left 
me  to  get  some  paper;  can  you  write  it  for  me?  I  feel  as 
though  I  was  sinking  and  could  not  last  long,  and  I  am 
afraid  I  cannot  stand  it  for  him  to  return.'  '*  Afterwards  he 
said  that  Glancey  ''  told  me  he  was  afraid  he  would  not  last 
long,  and  wanted  I  should  hurry  about  that  wiU."  Further: 
^'He,  Glancey,  told  me  that  the  Doctor  had  said  if  he  had 
anything  to  do  to  prepare  for  death,  he  had  better  do  it,  as 
he  could  not  last  long,  and  he  said,  'from  my  feelings  I  am 
satisfied  I  am  dying.* "  The  declaration  offered  was  made 
between  seven  or  eight  o'clock,  and  afterwards  the  will  was 
written. 

The  foregoing  testimony  clearly  shows  that  the  offered 
declaration  was  made  under  a  sense  of  impending  death,  and 
that  the  Court  ruled  coiTectly  in  admitting  it. 

We  do  not  think  that  the  remark  testified  to  by  Dr.  Bates,* 
made  about  seven  o'clock  on  the  morning  of  the  next  day 
(26th  of  September),  shows  the  ruling  erroneous,  when  we 
view  it  in  connection  with  the  testimony  of  Lloyd,  detailing 
what  passed  between  Dr.  Bates  and  Glancey.  The  Doctor, 
according  to  Lloyd,  told  Glancey  he  had  not  long  to  live, 
and  in  reply  Glancey  made  the  remark,  ''If  I  were  to  judge 
from  my  feelings  I  would  pull  through,  but  I  know  that  I 
cannot." 

As  to  the  verity  of  the  report  of  Glancey's  remark,  which 
witness  (Dr.  Bates  or  Lloyd)  gave  it  accurately,  the  Conrt 
below  was  to  judge,  and  we  cannot  say  that  any  error  was 
•committed  by  the  Court,  if  it  accepted  Lloyd's  statement  as 
the  accurate  and  reliable.  In  saying  this  we  do  not  intend 
to  cast  any  reflection  on  the  credibility  of  Dr.  Bates,  who 
seems  to  have  been  a  very  careful  and  cautious  witness.  Hot 
could  it  have  been  so  intended  by  the  learned  Judge.  He 
only  gave  the  greater  credit  to  the  accuracy  of  Lloyd's 
memory.  If  this  remark  of  Glancey  as  given  by  Dr.  Bates 
shows  hope,  his  testimony  as  previously  stated  sustains  ibe 
testimony  of  Winchester  and  Stearns  aa  to  Glancey's  belief 
that  his  death  was  impending.  Reference  is  here  made  to 
the  portion  of  his  testimony  which  follows:  "I  cannot  give 
the  exact  language  which  Glancey  used,  but  the  impression 
which  his  language  made  on  me  at  the  time,  my  impression 
at  that  time,  was  that  he  thought  that  he  was  going  to  die 
and  he  wanted  his  wife  there." 

*  *  Mr.  Jones :  Doctor,  we  want  you  to  give  his  language  as 
near  as  you  can  recollect  it  in  substance. 

"A. — ^I  have  done  so." 
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As  we  understand  this,  the  witness  certainly  intended  to 
say  that  his  language  was  in  substance  that  hp  was  going  to 
die. 

The  remark  of  Glancey  as  given  by  Dr.  Bates,  made  on 
the  morning  of  the  26th  of  September,  just  before  his  death, 
that  he  felt  yeij  much  better,  was  free  from  pain  and  thought 
he  "might  pull  through,"  is  not  sufficient  to  repel  the  con- 
clusion that  the  declaration  previously  made,  was  made  under 
a  sense  of  impending  death,  and  when  all  hope  of  recovery  was 
gone.  To  authorize  the  Court  below  to  reject  the  declaration 
offered,*1;he  learned  Judge  must  have  been  satisfied  from  the 
remark  above  quoted,  taken  together  with  all  the  circum- 
stances of  the  case,  that  when  the  declaration  in  question  was 
made  that  there  was  some  hope  of  recovery  in  the  mind  of  de- 
clarant. The- effect  of  the  frequent  declarations  previously 
made  showing  no  hope  of  life  cannot  be  displaced  b^  the 
single  declaration  testified  to  by  Dr.  Bates.  (See  SvnsJier's 
Case,  26  Gratt.  963.) 

Lloyd  was  again  called,  and  gave  further  testimony  ger- 
mane to  the  question  under  consideration.  George  B. 
Tibbetts  was  called  and  testified  as  to  the  same  manner. 
Tibbetts  said:  *'I  was  present  at  the  Morris  House  on  the 
evening  following  the  shooting,  when  Mr.  Glancey  made 
some  statement,  some  dying  statement,  to  Mr.  Stearns, 
between  seven  and  eight  o'clock  in  the  eveniog.  Glancey 
asked  me  to  feel  his  pulse.  I  took  hold  of  his  pulse  and 
said  to  him  that  it  seemed  to  be  better,  a  little  fuller,  or 
something  like  that,  and  he  made  the  remark  that  he  could 
not  live,  that  the  Doctor  had  just  told  him  that  he  could  not 
live.  He  was  afraid  that  he  could  not  live.  About  that 
time  I  think,  perhaps  before  he  made  that  remark,  Mr. 
Steams  stepped  into  the  door,  and  I  got  up  and  gave  him 
my  seat,  and  I  walked  around  the  bed."  (Witness  then  re- 
peated the  statement  of  the  deceased  substantially  as  given 
by  the  witness,  J.  P.  Stearns.) 

'*  Q. — Was  that  all  that  was  said,  as  far  as  you  remember? 

**  A. — He  mentioned  several  times,  at  that  time  he  said  he 
could  not  live;  mentioned  that  he  would  like  to  see  his  little 
wife;  child-wife,  or  little  wife,  I  think,  was  the  expression 
that  he  used  several  times." 

Lloyd  on  being  recalled  said:  ''I  have  lived  in  Santa 
Barbara  eight  years.  I  knew  Theodore  Glancey;  had  known 
him  since  a  little  boy.  I  was  raised  in  the  same  town  with 
him.  On  the  night  of  the  25th  of  September,  it  was  about 
nine  o'clock,  that  I  first  saw  Glancey.  I  stayed  all  night 
with  him.  He  stated  at  different  times  that  he  would  not 
live. 
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'*  Q. — How  did  he  come  to  speak  aboat  it? 

**  A. — Onqe  he  spoke  of  his  wife  and  said  he  wished  she 
was  there.  I  asked  him  if  he  ^  had  sent  for  his  wife.  He 
said  'yes;  I  have  telegraphed  for  her,  but  she  will  not  get 
here  in  time  to  see  me  ative.'  That  was  abont  ten  o^clodc; 
I  think  an  hour  probably  after  I  went  in. 

"  Q.— What  else  did  he  say  ? 

''  A. — I  said  to  him,  she  may  come  yet,  and  he  repeated 
again  that  he  could  not  stand  it  long,  and  another  time  he 
exclaimed,  'I'm  dying;  can't  you  help  me?'  then  'My  God, 
I  am  dying.'  *My  God,  my  poor  wife,  what  a  blow  this  will 
be  to  her,  at  different  times.  He  at  one  time  threw  his  hand 
on  his  breast  in  this  manner  [illustrating,]  exclaimed:  'This 
is  killing  me,'  and  said,  'cant  you  help  me?'  and  called  for 
water.  I  gave  it  to  him  and  laid  him  down  on  the  bed. 
The  gurgling  of  the  blood  through  the  wound  made  a  noise 
which  he  heard,  and  he  said,  '  did  you  hear  that?'  I  said  no, 
and  he  asked  me  to  look,  and  said  he  felt  the  blood  running, 
I  looked  at  the  wound  and  told  him  it  wasn't  bleeding.  He 
said  that  he  felt  the  blood  running.  He  said,  '  I  know  this 
wound  is  fatal.'  I  think  it  was  between  twelve  and  one 
o'clock  that  night,  as  near  as  I  can  remember,  that  Glancej 
made  a  statement  to  me  in  regard  to  the  manner  in  which  he 
was  wounded  and  the  person  who  inflicted  the  wound.  Just 
before  this  I  told  him  that  I  knew  nothing  about  the  facts 
of  the  affair  at  all,  and  I  would  like  to  have  him  tell  me  just 
how  it  occurred,  and  he  commenced  by  saying 

"  Counsel  for  defense  here  first  asked  to  cross-examine 
witness. 
"  Cross-examination  by  defense: 

"The  expressions  that  I  have  made  use  of  as  coming  from 
Glancey  referring  to  his  physicial  condition  and  his  chances 
of  recovery,  were  made  by  him  before  twelve  o'clock,  before 
the  time  when  he  gave  me  the  account  of  the  affair.  I  was 
there  from  nine  o'clock  all  night  up  to  the  time  of  his  death, 
Sunday  morning,  about  nine  o'clock." 

Tibbetts  after  giving  his  testimony  as  above  quoted,  de- 
posed to  the  same  statement  substantially  as  that  given  by 
Steams,  as  did  Lloyd,  with  some  omissions  not  here  neces- 
sary to  be  stated,  as  they  do  not  affect  the  admissibility  of 
the  declaration. 

The  same  objection  was  made  to  these  statements  and  ex- 
ception. It  is  not  necessary  to  say  anything  more  on  this 
exception,  tiian  what  has  been  said  above.  The  declarations 
were  in  our  judgment  made  under  circumstances  justifying 
their  admission,  and  no  error  appears  in  the  ruling  letting 
them  in. 
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It  is  also  contended  that  the  homicide  of  Glancej  by  the 
defendant  was  justifiable,  that  the  killing  was  in  self-defense; 
and  as  to  this  defense  our  attention  is  called  to  certain  in- 
Btnictions  in  relation  to  it,  given  at  the  request  of  the  prose- 
cution, and  particularly  to  the  twenty-sixth  instruction  so 
given.    This  instruction   is  substantially  the  same  as  that 
held  erroneous  by  the  majority  of  this  Court  in  bank  in 
People  vs.  Ilakave,  8  Pac.  C.  L.  J.  47,  and  by  two  of  the 
Justices  in  People  vs.  Simonds,  8  Id.  1127. 
The  instructions  as  given  bv  the  Court  is  in  these  words : 
"A  bare  fear  that  a  mans  life  or  limb  is  in  danger,  is 
not  sufficient  to  justify  a  killing,  but  in  order  to  justify  a 
man  in  taking  the  life  of  another  in  self-defense,  the  circum- 
stances must  be  sufficient  to  excite  the  fears  of  a  reasonable 
man,  and  the  party  killing  must  have  acted  under  the  in- 
fluence of  such  fears  alone.     To  justify  a  person  in  killing 
another  in  self-defense,,  it  must  appear  that  the  danger  was 
so  urgent  and  pressing  that  in  order  to  save  his  own  life,  or 
to  prevent  his  receiving  great  bodily  harm,  the  killing  of  the 
other  was  absolutely  necessary;  and  it  must  appear,  also, 
that  the  person  killed  was  the  assailant,  or  that  the  slayer 
had  in  good  faith  endeavored  to  decline  any  further  struggle 
before  the  mortal  blow  was  given.*' 

According  to  the  ruling  in  People  vs.  Ilahave,  this  in- 
struction was  erroneous.  But  as  to  this  defense,  the  Court 
likewise  instructed  the  jury  as  follows: 

"If  the  defendant  believed  himself  to  be  threatened  with 
danger  he  was  justified  in  determining  from  appearance  and 
the  actual  state  of  things  surrounding  nim,  as  to  the  necessity 
of  resorting  to  self-defense,  and  if  he  acted  from  reasonable 
and  honest  convictions  he  cannot  be  held  criminally  responsi- 
ble for  a  mistake  in  the  actual  extent  of  the  danger  when 
other  judicious  men  would  have  been  alike  mistaken." 

"If  the  defendant,  without  fault  on  his  part,  was  assaulted 
by  the  deceased  in  such  a  manner  as  to  induce  in  him  a 
reasonable  and  well-grounded  belief  that  he  was  actually  in 
danger  of  losing  his  life,  or  suffering  great  bodily  harm, 
when  acting  under  the  evidence  of  such  reasonable  apprehen- 
sion he  was  justified  in  defending  himself,  whether  the  danger 
was  real  or  only  apparent." 

"If  the  jury  find,  from  the  evidence  in  the  case,  according 
as  charged  by  the  Court,  that  the  defendant  would  have  been 
justified  in  firing  the  pistol  shot  at  the  deceased;  if  the  de- 
ceased was  armed  with  a  pistol,  and  they  find  that  the  de- 
fendant had  reasonable  gtound  to  apprehend  and  did  appre- 
hend that  the  deceased  was  armed  with  a  pistol,  it  makes  no 
difference  whether  in  fact  the  deceased  had  a  pistol  or  not.  *' 
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^'It  makes  no  difference  in  this  case  whether  the  deceased 
was  armed  or  unarmed,  if  the  defendant  had  reasonable 
grounds  to  believe,  and  did  belieye  that  he  was  armed.  In 
order,  however,  for  the  defendant  to  be  justified  in  acting 
upon  the  appearances,  the  circumstances  must  have  been 
such  as  to  excite  the  fears  of  a  reasonable  man.'* 

These  instructions  must  have  been  intended  to  qualify  the 
instruction  previously  quoted.  And  by  them,  the  Court  in- 
tended to  say  to  the  jury  that  though  it  is  said  in  the  former 
instruction  that  to  make  out  such  defense  it  must  appear  that 
the  danger  is  so  urgent  and  pressing  that  in  order  to  save 
his  own  life  or  prevent  his  receiving  great  bodily  harm,  the 
killing  of  the  deceased  was  absolutely  necessary,  still  he 
might  act  on  appearances,  and  if  the  circumstances,  ap- 
pearing in  evidence  were  such  as  to  induce  in  the  de- 
fendant a  reasonable  and  well-grounded  belief  that  he 
was  actually  in  danger  of  losing  his  life  or  suffering 
great  bodily  harm  he  was  justified  in  defending  himself, 
even  to  the  taking  of  the  life  of  the  deceased  mough  the 
danger  was  only  apparent.  The  rule  as  to  appearances  was 
fully  and  correctly  set  forth  in  the  four  instructions  jost 
above  quoted — the  first  two  covering  the  defense  in  its  en- 
tirety, the  two  last  as  to  the  question  whether  the  deceased 
was  armed  or  not. 

The  Court  said  in  Pe(yple  vs.  DoyeU,  48  Cal.  85:  "We 
must  take  the  charge  together,  and  if,  without  straining  anj 
portion  of  the  language,  it  harmonizes  as  a  whole,  and  lairlj 
and  correctly  presents  the  law  bearing  on  the  issues  triecC 
we  will  not  disturb  the  judgment  because  a  separate  instrac- 
tion  does  not  contain  all  the  conditions  and  limitations  which 
are  to  be  gathered  from  the  entire  text. 

"  It  is  true  that  an  error  which  might  affect  the  defendant 
will  be  presumed  to  have  injured  him;  but  another  pre- 
sumption is,  that  jurors  are  men  of  common  intelligence, 
and  capable  of  comprehending  the  ordinary  use  of  language, 
as  applied  to  the  particular  pr9position  under  consideration, 
and  in  reference  to  which  it  is  employed.  We  wiU  not 
assume  that  the  jurymen  may  not  have  understood  the  chaige 
as  we  understand  it.  *'  (See  People  vs.  Bagneli,  31  Cal.  4C9; 
People  vs.  Dennis,  39  Id.  625.) 

We  do  not  think  the  language  of  any  portion  of  the  instmc- 
tions  is  strained  by  the  construction  we  have  put  on  them. 
In  this  view,  we  do  not  think  that  any  error  was  committed 
which  prejudiced  the  defendant.  As  the  juror  must  be  pre- 
sumed to  have  been  men  of  common  intelligence,  and  capa* 
ble  of  comprehending  the  ordinary  use  of  language,  we  can 
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not  conclude  that  they  were  misled,  or  that  thej  did  not 
comprehend  the  rule  as  to  apparent  daoger  which  was  so 
clearly  presented  to  them  in  the  instructions  above  quoted. 

We  haye  examined  the  other  rulings  to  which  exceptions 
were  reserved,  and  find  no  error  in  them. 

One  of  the  grounds  on  which  a  new  trial  was  asked  for 
was  **  misconduct  of  the  jury  by  which  a  fair  and  due  con- 
sideration of  the  case  was  prevented."  As  to  this  there  was 
much  evidence  in  the  shape  of  affidavits  presented  by  the 
prosecution  and  defense.  Some  of  the  affidavits  offered  by 
the  defense,  were  made  by  certain  of  the  jurors.  They  were 
of  a  character  to  impeach  their  verdict  and  were  certainly 
incompetent  as  testimony.  In  passing  on  this  point  we  shall 
not  take  into  consideration  such  affidavits. 

We  shall  not  discuss  the  evidence  in  detail.  It  would 
uselessly  lengthen  this  opinion,  already  longer  than  is  desir- 
able. We  shall  content  ourselves  by  stating  what  we  think 
is  established  by  sufficient  evidence.  Such  are  the  facts  as 
established : 

The  trial  commenced  on  the  first  day  of  June,  1881,  and 
terminated  on  the  morning  of  the  twelf  tn  of  the  same  month, 
about  nine  o'clock,  when  the  jury  rendered  the  verdict  and 
were  discharged.  The  jury  was  fully  empaneled  on  the  even- 
ing of  the  3d  of  Juiie,  some  time  after  six  o'clock.  As  soon  as 
the  jury  was  complete,  they  were,  by  the  order  of  the  Court, 

S laced  in  charge  of  the  Sheriff  and  instructed  as  to  their 
uties.  They  remained  in  charge  of  the  Sheriff,  not  being 
allowed  to  separate  until  they  were  discharged  on  the  morn- 
ins  of  the  12th.  After  the  jury  was  complete,  and  before 
the  cause  was  submitted  to  them  on  the  afternoon  of  the 
11th  of  June,  about  five  o'clock,  a  period  of  about  eight  days, 
four  5-gallon  kegs  of  beer  were  brought  into  the  room  at 
the  Tremont  House,  where  the  jury  was  kept  by  the  Sheriff, 
of  which  about  seventeen  and  a  half  gallons  (of  the  beer) 
were  drank  by  them;  that  during  the  same  period  a  two- 
gallon  demijohn  of  wine  was  brought  in  and  drank  by  them; 
that  during  the  same  period  some  of  the  jurors  drank  claret 
wine,  amounting  to  three  bottles,  at  their  meals,  while  some 
of  them  drank  whisky  at  their  meals;  that  all  tiiis  drinking 
was  done  before  the  cause  was  submitted  to  them  on  the 
afternoon  of  the  11th  of  June;  that  on  the  11th  of  June, 
during  the  noon  recess,  two  of  the  jurors  procured  each  a  flask 
of  whiskey;  that  one  of  the  jurors  (Price,  the  foreman)  drank 
nothing.  That  all  the  drinking  by  the  jurors  was  without 
the  permission  of  the  Court,  or  the  consent  of  the  def  endant, 
or  of  the  counsel  engaged  in  the  cause,  and  in  fact  without 
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the  knowledge  of  either  of  them;  that  all  the  beer,  wine, 
and  whisky  drank  were  procured  by  such  of  the  jurors  as 
desired  it  of  their  own  motion  and  at  their  own  expense; 
that  the  verdict  was  agreed  on  about  eight  and  a  half  o'clock 
on  the  morning  of  the  twelfth. 

Further,  the  evidence  a£fords  strong  reason  to  suspect  that 
one  of  the  jurors  drank  so  much  while  deliberating  on  the 
verdict  as  to  unfit  him  for  the  proper  discharge  of  his  dut^. 

The  decisions  as  to  how  far  drinking  by  a  juror  while  m 
the  discharge  of  his  duties  as  such,  at  his  own  expense, 
without  the  permission  of  the  Court,  or  the  consent  of  the 
party,  is  such  misbehavior  that  the  verdict  should  be  set 
aside  and  a  new  trial  granted,  are  not  uniform.  In  Iowa 
and  Texas  no  drinking  at  all  is  allowed.  (See  State  vs. 
Baldy,  17  Iowa,  89;  Byan  vs.  Harrow,  27  Id.  494;  Janes  vs. 
State,  13  Tex.  166.^  It  is  held  in  these  cases  that  if  any 
liquor  is  drank  while  the  juror  is  in  the  discharge  of  his 
duties,  the  verdict  cannot  stand.  In  each  of  the  cases  cited 
the  drinking  was  done  after  the  cause  was  submitted  to  the 
jury  to  deliberate  on  their  verdict.  In  State  vs.  BaJdy,  a 
juror  in  charge  of  a  bailifi  went  to  a  grocery  store  to  par- 
chase  some  tobacco,  and  while  there  drank  a  ^lass  of  ale  or 
lager  beer,  and  then  returned  with  the  bailiff  to  the  jaiy- 
room. 

In  Byan  vs.  Harrow,  a  civil  case,  two  of  the  jurors  drank 
intoxicating  liquors.  In  Jones  vs.  State,  the  bailiff  twice 
took  the  jury  whisky,  which  they  drank.  The  verdicts  in 
these  cases  were  set  aside.  These  cases  all  hold  that  Courts 
will  not  inquire  whether  the  juror  was  affected  by  what  he 
drank  or  not;  that  the  only  sure  safe^ard  to  the  purity  and 
correctness  of  the  verdict  is  that  no  drinking  shall  be  allowed. 
This  rule  is  supported  by  the  following  cases:  Davis  vs.  The 
State,  35  Ind.  496;  Leighton  vs.  Sargent,  11  Foster,  119; 
State  vs.  BuUard,  16  N.  H.  139 ;  Pelham  vs.  Page,  1  Eng. 
535 ;  Origgs  vs.  McDanid,  4  Harrington,  367 ;  People  vs. 
Douglass,  4  Cowen,  26  ;  Brant  vs.  Ibtmer,  7  Id.  562. 

The  law  seems  to  have  been  settled  in  New  York  to  the 
same  effect  as  in  Iowa  and  Texas,  until  WUson  vs.  Abraham, 
1  Hill,  207,  which  was  a  civil  case,  as  its  title  imports.  In 
that  case  during  the  trial  and  before  the  cause  was  submitted 
to  the  jury  for  their  consideration,  and  the  jurors  were 
allowed  to  separate,  one  of  the  jurors  during  an  adjournment 
for  dinner  on  the  second  day  of  the  trial,  went  into  a  tavein 
and  drank  about  half  a  gill  of  brandy.  In  the  opinion  of 
the  Court,  Bronson,  J.,  states  the  conclusion  arrived  at: 

"When  in  the  course  of  the  trial,  a  juror  has  in  any  way 
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come  under  the  inflnence  of  the  party  who  afterwards  has 
the  verdict,  or  there  is  reason  to  suspect  that  he  has  drank 
so  much,  at  his  own  expense,  as  to  unfit  him  for  the  proper 
discharge  of  his  duty,  or  where  he  has  so  grossly  misbehaved 
himself  in  any  other  respect  as  to  show  that  he  had  no  just 
sense  of  the  responsibility  of  his  station,  the  verdict  ought 
not  to  stand.  But  every  irre^larity  which  would  subject 
the  juror  to  censure,  whether  in  drinking  spirituous  liquor, 
separating  from  his  fellows,  or  the  like,  should  not  overturn 
the  verdict  unless  there  be  some  reason  to  suspect  that  the 
irregularity  may  have  had  an  influence  an  the  final  result. " 

It  may  well  be  doubted  whether  it  was  the  intention  of 
the  Court,  in  Wilson  vs.  AbrahamSy  to  establish  a  rule  in 
capital  cases  different  from  that  held  in  Iowa  and  Texas. 
We  express  ourselves  in  this  way  in  consequence  of  the 
guarded  language  of  the  opinion.  The  opinion  opens  bv 
stating  the  rule  in  civil  cases — and  when  it  comes  to  remark 
on  the  case  of  The  People  vs.  Douglass,  in  the  4th  Cowen, 
holding  a  rule  similar  to  that  established  in  Iowa  and  Texas, 
it  is  said  that  the  case  under  consideration  is  distinguished 
from  it,  and  the  feature  of  distinction  first  mentioned  is  that 
it  is  a  capital  case. 

The  cases  cited  by  counsel  either  follow  the  rule  in  the 
Iowa  and  Texas  cases,  or  Wilson  vs.  Abrahams,    If  any  have 

5 one  further  in  a  direction  opposed  to  Ryan  vs.  Harrow  and 
ones  vs.  State,  above  cited,  we  are  not  disposed  to  follow 
them. 

It  is  not  necessary  in  this  case  to  say  which  rule  should 
be  adopted  as  the  law  in  this  State ;  but  following  the  rule 
of  WUaon  vs.  Abrahams,  ''that  where  there  is  reason  to 
suspect  that"  a  juror  ''has  drank  so  much  as  to  unfit  him 
for  the  proper  discharge  of  his  duty,"  the  verdict  ought  not 
to  stand. 

In  our  judgment,  there  is  strong  reason  to  suspect  this  of 
one  of  the  jurors,  and  therefore  a  new  trial  should  be  had. 

It  should  be  added  here  that  if  it  is  necessary  that  intox- 
icating  liquors  of  any  kind  should  be  drank  by  a  juror, 
application  for  leave  to  do  so  should  be  made  to  the  Court 
who  can  make  such  allowance  as  will  be  proper.  Jurors 
should  not  be  allowed  to  judge  for  themselves  in  this  matter. 
A  defendant  in  a  criminal  case  should  not  be  called  on  to 
consent ;  and  in  any  case  when  the  party  consents,  if  the 
juror  becomes  intoxicated,  the  verdict  should  not  stand. 
The  purity  and  correctness  of  the  verdict  should  be  guarded 
in  every  way,  that  the  administration  of  justice  should  not 
be  subjected  to  scandal  and  distrust. 


*i 
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For  the  reason  above  indicated,  the.  judgment  and  order 
are  reversed  and  the  cause  remanded  for  a  new  trial. 

CONCUBMNG  OPINIONS. 

I  concur.  The  evidence  contained  in  the  affidavits  is 
conflicting  as  to  whether  the  juror  Winn  was  intoxicated  at 
the  time  of  the  rendition  of  the  verdict,  and  as  the  motion 
for  a  new  trial  was  denied,  the  Court  below  must  have  con- 
cluded that  intoxication  did  not  exist.  But  it  is  an  undis- 
puted fact  that  beer  to  the  amount  of  three  or  four  kegs 
was  kept  in  the  jury-room  on  tap,  and  was  daily  used,  and 
that  two  gallons  and  three  or  four  bottles  of  wine,  and  fre- 
quently wnisky  was  drank.  This  was  such  improper  con- 
duct on  the  part  of  the  jury  as  calls  for  reversal  of  the 
judgment,  based  upon  the  verdict.  A  jury  is  to  be  provided 
with  suitable  and  sufficient  food.  (Section  1136,  Penal  Code.) 
It  requires  no  argument  to  show  that  the  b^er,  wine  and 
whisky  consumed  was  not  suitable  and  sufficient  food. 

Mybick,  J. 

I  concur  with  Mr.  Justice  Myrick:  McEIee,  J. 

We  concur  in  the  judgment.  When  some  of  the  jpry,  in 
addition  to  the  ''suitable"  food  furnished  by  the  Sheriff, 
obtained  and  consumed  15  to  20  gallons  of  beer,  2  demijohns 
of  wine,  2  bottles  of  whisky  at  each  meal  (including  hreakfast) 
they  were  guilty  of  such  misconduct  as  made  it  the  duty  of 
the  Court  below  to  grant  a  new  trial.  We  also  agree  that 
the  Court  below  properly  admitted  in  evidence  the  dying 
declarations  of  the  deceased.      MgKinstbt.,  J.,  Boss,  J. 

I  concur  in  the  conclusion  reached  by  Mr.  Justice  Thornton 
and  in  the  views  which  he  has  expressed  upon  the  questions 
discussed  in  his  opinion,  with  one  exception.  1  do  not 
think  that  the  objection  to  the  instruction  that  ^' to  justify 
a  person  in  killing  another  in  self-defense,  it  must  appear 
that  the  danger  was  so  urgent  and  pressing  that  in  oraer  to 
save  his  own  life,  or  to  prevent  his  receiving  great  bodilv 
harm,  the  killing  of  the  deceased  was  absolutely  necessary,  ' 
were  obviated  by  other  instructions,  in  which  the  jury  were 
told  in  effect  that  a  person  mi^ht  be  justified  in  killing 
another  in  self-defense  even  if  it  did  not  appear  that  the 
danger  was  so  urgent  and  pressing  that  in  order  to  prevent 
his  receiving  great  bodily  harm  the  killing  of  the  deceased 
was  absolviay  necessary.  It  seems  to  me  that  the  instruc- 
tions which  are  said  to  explain  and  qualify  the  one  first 
above  referred  to  are  clearly  in  conflict  with  it,  and  if  so,  the 
judgment  should  be  reversed  on  that  ground.    The  Code 
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declares  that  komioide  is  justifiable  when  committed  by  a 
person  in  the  lawful  defense  of  himself  ''when  there  is 
reasonable  ground  to  apprehend  a  design  to  commit  a  felony, 
or  to  do  some  great  bo^lj  injury,  and  imminent  danger  of 
such  design  being  accomplished.''  (Pen.  C,  197.)  If  that 
means  that  it  must  appear  that  the  killing  of  the  deceased 
was  absolutely  necessary  to  prevent  the  accomplishment  of 
the  design  to  commit  a  felony  or  to  do  some  great  bodily 
injury,  the  instruction  complained  of  was  correct.  But  it 
seems  to  me  sufficiently  clear  that  there  may  be  reasonable 
ground  to  apprehend  a  design  to  commit  a  felony  or  to  do 
some  great  bodily  injury  and  imminent  danger  of  such  design 
being  accomplished  without  its  also  appearing  that  the 
killing  of  the  deceased  was  absolutely  necessary  to  prevent 
each  a  consummation. 

I  think  that  the  introduction  of  ardent  spirits  into  the  jury- 
room  while  tlie  jury  were  deliberating  upon  their  verdict, 
constituted  misconduct  per  ae.  The  Sherijff  was  authorized 
to  provide  the  jury  with  ^'suitable  and  sufficient  food  and 
lodging."  (Pen.  Code,  1136.)  This  is  a  modification  of  the 
old  rule  which  required  that  they  should  "be  kept  without 
meat  or  drink,  fire  or  candle,  until  thev  agreed."  But  it  is 
the  opinion  of  at  least  one  text-writer  that  '*  there  has  been 
no  relaxation  as  far  as  drinking  intoxicating  liquors  is  con- 
cerned." (Profiatt  on  Jury  Trial,  398.)  Wnether  any  juror 
was  so  much  affected  by  drinking  ardeht  spirits  in  the  jur^- 
room  as  to  temporarily  unfit  him  for  the  discharge  of  his 
duties  is  not  made  clear.  But  it  is  sufficiently  clear  that 
some  of  them  might  quite  naturally  have  been  more  or  less 
under  the  influence  of  liquor  while  deliberating  on  their 
verdict,  and  it  seems  to  me  that  that  is  good  ground  for 
setting  the  verdict  aside.  Shaspstein,  J. 


In  Bane. 

[Filed  July  81,  1882  ] 

No.  8340. 

8PBINO  VALLEY  WATEE  WORKS,  Petitioneb, 

vs. 
BOABD  OF  SUPERVISORS    OF   SAN   FRANCISCO, 

Respondent. 
By  the  Court: 

Petition  for  rehearing  denied. 
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The  Court  awarded  a  writ  of  mandate  (9  P.  C.  L.  J.,  630), 
holding  that  the  city  and  county  of  San  Francisco  was  not 
entitled  to  water  free  of  charge,  and  upon  a  denial  of  the  pe- 
tition for  rehearing  (by  the  Court),  Mr.  Justice  Eoss  wrote  a 
special  opinion. 

OPINION  OF  BOSS,  J. 

In  voting  to  deny  the  petition  for  rehearing  in  this  cause, 
which  I  do,  I  wish  to  say  that  before  so  voting  I  have  care- 
fully reconsidered  the  question  involved  in  it.  When  it  was 
determined  here  by  the  opinion  of  a  majority  of  the  Court, 
filed  June  6,  1881,  in  the  case  entitled  opring  Valley  Water 
Works  vs.  Board  of  Supervisors  of  San  Francisco^  No.  7629 
(1  Pac.  C.  L.  Jour.  614),  that  the  provisions  of  the  new 
Constitution  in  relation  to  water  were  applicable  to  the 
Spring  Valley  Company,  I  distinctly  stated  in  an  opinion  in 
wnich  I  dissented  from  the  views  of  the  majority,  that,  in 
my  opinion,  the  effect  of  the  conclusion  then  reached  by  the 
Court  would  be  to  relieve  the  company  of  the  obligation  to 
furnish  the  city  and  county  of  San  Francisco  with  water  for 
any  purpose  free  of  charge. 

When  the  question  was  presented  in  the  subsequent  case 
entitled  San  Francisco  Pioneer  Woolen  Factory  vs.  6rickwedd^ 
No.  8252,  the  opinion  in  which  was  filed  March  10,  1882, 
and  is  reported  in  IX  Pacific  Coast  Law' Journal,  p.  136, 1 
distinctly  stated  that  under  the  judgment  of  the  Court  m  the 
former  case,  holding  that  the  provisions  of  the  present  Con- 
stitution are  applicable  to  the  company  in  question,  the  com- 
pany liad^  in  my  opinion,  become  relieved  of  the  obligation 
to  furnish  the  city  with  any  water  free  of  charge.  On  the 
first  consideration  of  the  present  case  I  held  the  same  view. 
I  could,  not  then,  and  can  not  now  read  the  provisions  of  the 
Constitution  in  any  other  way.  If  those  provisions  apply  to 
this  company  at  aU,  they  apply  to  it  fully.  They  can  not  be 
read  one  way  for  the  Spring  'Valley  Company  and  another 
way  for  another  company  or  for  an  individual.  They  mean 
the  same  thin^  for  every  person,  natural  or  artificial,  to 
which  they  spplv.  If  I  could  place  the  same  interpretation 
on  Section  19  of  Article XI,  and  Sections  land  2  of  Article 
XIY,  of  the  Constitution,  that  Mr.  Justice  McKinstry  does, 
in  his  dissenting  opinion  in  this  case,  and  hold  that  it  is  com- 
petent for  the  Legislature,  under  the  Constitution,  to  im- 
Sose  upon  any  new  corporation  or  i>erson  wishing  to  intro- 
uce  water  into  the  ciiy,  the  furnishing  of  water  to  the  city 
and  county /ree  of  charge^  I  would  agree  with  him  in  his  con- 
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elusion  in  the  present  case.  Bat  I  cannot  so  read  the  pro- 
visions of  the  Constitution.  I  understand  Section  19  of  Ar- 
ticle XI  to  clothe  all  corporations  and  persons  to  which  it 
applies,  with  the  privilege  (under  the  direction  of  the  Super- 
intendent of  Streets  and  subject  to  municipal  regulations  in 
relation  to  damages)  of  introducing  and  supplying  the  citv 
and  county  of  San  Francisco  and  its  inhabitants  with  fresh 
water  for  domestic  and  all  other  purposes  (with  certain  ex- 
ceptions in  regard  to  damages)  upon  the  sole  condition  that 
the  municipal  government  shall  have  the  right  to  regulate 
the  charges  thereof. 

It  is  not  competent,  I  think,  for  the  Legislature  to  add  to 
the  terms  here  imposed.  Subject  to  the  restrictions  pro- 
vided for  in  the  Constitution,  any  person  or  corporation  may 
lay  pipes  in  the  streets  for  the  purpose  of  supplying  the  city 
and  county,  and  its  inhabitants  witli  water,  and  the  Legisla- 
ture has  no  right  to  require  any  such  person  or  corporation 
to  furnish  the  city  and  county  with  any  water  free  of  charge. 
And  I  find  upon  an  examination  of  the  debates  in  the  Con- 
stitutional Convention,  that  that  was  the  expressly  declared 
intention  of  the  distinguished  lawyer — Hon.  Volney  E.  How- 
ard— at  whose  instance  the  clause  in  question  was  inserted 
in  the  Constitution^  Previous  to  the  adoption  of  this  clause, 
there  had  been  offered  for  insertion  in  the  Constitution  the 
following:  "In  any  city  where  there  are  no  public  works 
owned  and  controlled  by  the  municipality  for  supplying  the 
same  with  artificial  light  and  water,  anv  company  duly  incor- 
porated by  the  laws  of  this  State  shall,  under  the  direction 
of  the  Superintendent  of  Streets  of  said  city,  have  the  privi- 
lege of  disturbing  and  using  the  public  streets  and  thorough- 
fares thereof,  and  of  laying  down  pipes  and  conduits  therein, 
and  of  making  connection  therewith,  so  far  as  may  be  neces- 
sary for  introducing  into  and  supplying  such  city  and  its  in- 
habitants either  with  gas-light  or  other  illuminating  light, 
or  with  fresh  water,  for  domestic  and  all  other  purposes,  for 
which  the  same  or  either  may  be  used,  upon  the  conditions 
foUowing:  such  company  shall  make  good  all  damages  to 
such  streets  and  thoroughfares,  except  necessarily  occasioned 
by  the  reasonable  use  thereof,  and  be  liable  to  such  city  and 
its  inhabitants  therefor.  Such  company  introducing  and 
supplying  gas-light,  or  other  light,  and  fresh  water,  or  either, 
shall  furnish  the  same,  so  far  as  necessary  and  required^ 
free  and  without  charge,  to  all  public  buildings,  institutions, 
and  school-houses  belonging  to  such  city,  and  used  for  mu- 
nicipal purposes;  and  such  company  introducing  and  sup- 
plyhng  water  shall  also  furnish  the  same  free  and  without 
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charge  to  the  Fire  Department,  and  for  the  extingoishment 
of  fires.  Each  company,  its  property  and  franchise,  shall 
be  liable  to  each  city  and  its  inhabitants  for  the  performance 
of  these  conditions. '  (Vol.  2  of  the  Proceedings  of  the  Con- 
stitutional Conyention,  page  1072.) 

After  mnch  debate  this  section  was  stricken  out,  and,  on 
motion  of  Mr.  Howard,  the  clause  of  Section  19  of  Article 
XI  of  the  Constitution  was  adopted. 

The  introduction  of  this  clause  was  accompanied  by  the 
following  remarks  of  Judge  Howard  (page  1075.)     '^  This  is 
a  difiEerent  proposition  altogether  from  the  one  struck  out. 
My  proyision  steers  clear  of  confining  this  priyilege  to  cor- 
porations or  incorporated  companies.     It  giyes  to  an^  indi- 
yidual,  as  well  as  to  any  iucorporated  company,  the  right  to 
the  use  of  streets  for  laying  down  pipes  for  the  supply  of 
gas  and  water  or  either.     I  think  that  the  objection  that  was 
taken  to  the  section  as  formerly  introduced  was  well  taken — 
that  it  should  not  be  limited  to  corporations;  that  any  in- 
diyidual,  for  the  public  good,  should  haye  the  right  to  use 
the  street  for  laying  down  pipes  for  supplying  wat-er  or  gas. 
It  is  in  the  public  interest  that  it  should  be  conceded,  and  it 
preyents  monopoly  in  any  sense.    It  also  proyides  lliat  the 
city  authorities  may  make  a  regulation  in  relation  to  dam- 
ages and  indemnity;  that  is,  that  they  may  make  a  regulation 
requiring  all  work  to  be    done  under  the  superyision  of 
the  Superintendent  of  Streets,   and  also,   if  any  damage 
should  be  likely  to  occur,  they  may,  by  security  or  otherwise, 
guard  against  it.     I  leave  out  also  the  provision  which  required 
the  company  to  supply  the  city  and  the  school-houses^  and  other 
public  buildings  vnth  gas  or  water  free  of  charge^  because  I  think 
thai  an  unjust  burden J"^ 

The  proyision  introduced  by  Judge  Howard,  and  thns  ex- 
plained by  him,  was  adopted,  and  forms  part  of  Section  19 
of  Article  XI  of  the  Constitution.  In  my  opinion,  it  bears 
the  construction  intended  by  him  and  none  other. 

There  was,  therefore,  no  such  thing  as  ''free  water"  con- 
templated in  or  by  Section  19  of  Article  XI,  but,  on  the  con- 
trary, it  was  intended  that  eyery  corporation  and  person 
subject  to  its  proyisions,  should  be  paid  for  aU  water  fnr- 
nisned,  at  rates  to  be  regulated  by  the  municipal  goyem- 
ment.  Section  1  of  Article  XIY  follows  and  declares  that 
the  rates  or  compensation  to  be  collected  for  water  so  sup- 
plied, shall  be  faced  annually  by  the  Board  of  Superdsors,  by 
ordinance,  wnich  shall  continue  in  force  for  one  year  and  no 
longer. 


A 
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Applying  these  provisions  to  the  Spring  VAlley  Water 
Works,  as  must  be  done  under  the  decision  of  this  Court  in 
the  case  to  which  allusion  was  first  made  herein,  I  see  now, 
as  I  saw  theu;  no  escape  from  the  conclusion  that  the  com- 
pany is  entitled  to  be  paid  for  all  water  furnished  by  it  to 
the  city  and  county  of  San  Francisco. 


Depaetment  No.  1. 


fFiled  July  27,  1882.] 

No.  8100. 

MEEKS,  Eespondent,  vs.  S.  P.  E.  E.  CO.,  Appellant. 

AMKirDBD  C0MPLA.1NT — STA.TtrTK  OF  LiHiTiiTioNs.  By  amendment  to  com- 
plaint plaintiff  is  not  entitled  to  recover  a  demand  barred  by  the  atat- 
nte  of  limitations  at  the  time  of  amendment. 

» 

Appeal  from  Superior  Court,  San  Bernardino  County. 

GhaprnaYi  and  Willis,  for  appellant. 
C.  W.  C.  Rowdl,  for  respondent. 

McKiNSTBY,  J.,  delivered  the  opinion  of  the  Court: 

We  are  inclined  to  the  opinion  that  defendant's  demurrer 
to  the  amended  complaint  was,  for  certain  technical  reasons, 
properly  overruled. 

But  aefendant  pleaded  the  limitation  of  Section  939  of  the 
Code  of  Civil  Procedure. 

No  action  was  brought  to  recover  the  sum  for  which 
plaintiff  had  become  ''liable,'*  for  medical  attendance,  etc., 
until  August  24,  1881,  nearly  four  years  after  the  original 
complaint  was  filed.  The  Court  found  that  plaintiff  neces- 
sarily incurred  liabilities  for  medical  attendance,  nursing, 
etc.,  in  the  sum  of  1355  prior  to  the  commencement  of  the 
action,  of  which  the  sum  of  $115  was  paid  before  the  action 
was  brought. 

It  follows  that  the  period  prescribed  by  Section  339  of  the 
Code  of  Civil  Procedure,  within  which  the  action  to  recover 
tiie  sum  for  which  the  plaintiff  had  become  liable,  but  which 
he  had  not  paid,  had  elapsed  when  the  amended  complaint 
was  filed.  The  judgment  therefore  ought  to  have  been  for 
1115  instead  of  $355. 

Ordered  that  the  judgment  be  modified  to  accord  with  the 
views  hereinbefore  expressed. 

We  concur:  Boss,  J.,  McEee,  J. 
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chaise  to  the  Fire  Department^  and  for  the  extingoishment 
of  fires.  Each  company^  its  property  and  franchise,  shall 
be  liable  to  such  city  and  its  inhabitants  for  the  performance 
of  these  conditions. '  (Vol.  2  of  the  ProceecUngs  of  the  Con- 
stitutional Conyention,  page  1072.) 

After  much  debate  this  section  was  stricken  out,  and,  on 
motion  of  Mr.  Howard,  the  clause  of  Section  19  of  Article 
XI  of  the  Constitution  was  adopted. 

The  introduction  of  this  clause  was  accompanied  by  the 
following  remarks  of  Judge  Howard  (page  10y5.)  "  This  is 
a  different  proposition  altogether  from  the  one  struck  out. 
My  proyision  steers  clear  of  confining  this  priyilege  to  cor- 
porations or  incorporated  ccunpanies.  It  giyes  to  an^  indi- 
yidual,  as  well  as  to  any  incorporated  company,  the  right  to 
the  use  of  streets  for  laying  down  pipes  for  the  supply  of 
gas  and  water  or  either.  I  think  that  the  objection  that  was 
taken  to  the  section  as  formerly  introduced  was  well  taken — 
that  it  should  not  be  limited  to  corporations;  that  any  in- 
diyidual,  for  the  public  good,  should  haye  the  right  to  use 
the  street  for  laying  down  pipes  for  supplying  water  or  gas. 
It  is  in  the  public  interest  that  it  should  be  conceded,  and  it 
preyents  monopoly  in  any  sense.  It  also  proyides  that  the 
city  authorities  may  make  a  regulation  in  relation  to  dam- 
ages and  indemnity;  that  is,  that  they  may  make  a  regulation 
requiring  all  work  to  be  done  under  the  supervision  of 
the  Superintendent  of  Streets,  and  also,  if  any  damage 
should  be  likely  to  occur,  they  may,  by  securitjr  or  otherwise, 
guard  against  it.  Heave  out  also  the  provision  which  required 
the  company  to  supply  the  city  and  the  school-houses,  and  other 
public  buildings  touh  gas  or  waier  free  of  charge,  because  I  think 
that  an  unjust  burden  J*^ 

The  proyision  introduced  by  Judge  Howard,  and  thus  ex- 
plained by  him,  was  adopted,  and  forms  part  of  Section  19 
of  Article  XI  of  the  Constitution.  In  my  opinion,  it  bears 
the  construction  intended  by  him  and  none  other. 

There  was,  therefore,  no  such  thing  as  "free  water"  con- 
templated in  or  by  Section  19  of  Article  XI,  but,  on  the  con- 
trary, it  was  intended  that  eyery  corporation  and  person 
subject  to  its  provisions,  should  be  paid  for  all  water  fur- 
nished, at  rates  to  be  regulated  by  the  municipal  goyem- 
ment.  Section  1  of  Article  XIY  follows  and  declares  that 
the  rates  or  compensation  to  be  collected  for  water  so  sup- 
plied, shall  bejkced  annually  by  the  Board  of  Superyisors,  by 
ordinance,  wnich  shall  continue  in  force  for  one  year  and  no 
longer. 
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Applying  these  provisions  to  the  8i)ring  VAlley  Water 
Works,  as  must  be  done  under  the  decision  of  this  Conrt  in 
the  case  to  which  allusion  was  first  made  herein,  I  see  now, 
as  I  saw  then,  no  escape  from  the  conclusion  that  the  com- 
pany is  entitled  to  be  paid  for  all  water  furnished  by  it  to 
the  city  and  county  of  San  Francisco. 


Depaetment  No.  1. 


fFiled  July  27,  1882.] 

No.  8100. 

MEEKS,  Respondent,  vs.  S.  P.  R.  R.  CO.,  Appellant. 

Amchdbd  CoifPLAiNT — STATtTTK  OF  LiMiTiiTioNs.  By  amendment  to  com- 
plaint plaintiff  is  not  entitled  to  recover  a  demand  barred  by  the  stat- 
ute of  limitations  at  the  time  of  amendment. 

^^      » 

Appeal  from  Superior  Court,  San  Bernardino  County. 

Chapman  and  WxUia,  for  appellant. 
C7.  tV.  C.  BoweU,  for  respondent. 

McEiNSTBY,  J.,  delivered  the  opinion  of  the  Court: 

We  are  inclined  to  the  opinion  that  defendant's  demurrer 
to  the  amended  complaint  was,  for  certain  technical  reasons, 
properly  overruled. 

But  aefendant  pleaded  the  limitation  of  Section  939  of  the 
Code  of  Civil  Procedure. 

No  action  was  brought  to  recover  the  sum  for  which 
plaintiff  had  become  ''liable,'*  for  medical  attendance,  etc., 
until  August  24,  1881,  nearly  four  years  after  the  original 
complaint  was  filed.  The  Court  found  that  plaintiff  neces- 
sarily incurred  liabilities  for  medical  attendance,  nursing, 
etc.,  in  the  sum  of  1355  prior  to  the  commencement  of  the 
action,  of  which  the  sum  of  1115  was  paid  before  the  action 
was  brought. 

It  follows  that  the  period  prescribed  by  Section  339  of  the 
Code  of  Civil  Procedure,  within  which  the  action  to  recover 
tiie  sum  for  which  the  plaintiff  had  become  liable,  but  which 
he  had  not  paid,  had  elapsed  when  the  amended  complaint 
was  filed.  The  judgment  therefore  ought  to  have  been  for 
1115  instead  of  $355. 

Ordered  that  the  judgment  be  modified  to  accord  with  the 
views  hereinbefore  expressed. 

We  concur:  Boss,  J.,  McEee,  J. 
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charge  to  the  Fire  Department^  and  for  the  extinguishment 
of  fires.  Each  company,  its  property  and  franchise,  shall 
be  liable  to  such  city  and  its  inhabitants  for  the  perfoimance 
of  these  conditions.  (Vol.  2  of  the  Proceedings  of  the  Con- 
stitational  Conyention,  page  1072.) 

After  much  debate  this  section  was  stricken  out,  and,  on 
motion  of  Mr.  Howard,  the  clause  of  Section  19  of  Article 
XI  of  the  Constitution  was  adopted. 

The  introduction  of  this  clause  was  accompanied  by  the 
following  remarks  of  Judge  Howard  (page  1075.)  "This  is 
a  different  proposition  altogether  from  the  one  struck  out. 
My  proyision  steeis  clear  of  confining  this  priyilege  to  cor- 
porations or  incorporated  companies.  It  giyes  to  an^  indi- 
yidual,  as  well  as  to  any  incorporated  company,  the  right  to 
the  use  of  streets  for  faying  down  pipes  for  the  supply  of 
gas  and  water  or  either.  I  think  that  the  objection  that  was 
taken  to  the  section  as  formerly  introduced  was  well  taken— 
that  it  should  not  be  limited  to  corporations;  that  any  in- 
dividual, for  the  public  good,  should  haye  the  right  to  use 
the  street  for  laying  down  pipes  for  supplying  water  or  gas. 
It  is  in  the  public  interest  that  it  should  be  conceded,  and  it 
prevents  monopoly  in  any  sense.  It  also  provides  tiiat  the 
city  authorities  may  make  a  regulation  in  relation  to  dam- 
ages and  indemnity;  that  is,  that  they  may  make  a  regulation 
requiring  all  work  to  be  done  under  the  supervision  of 
the  Superintendent  of  Streets,  and  also,  if  any  damage 
should  be  likely  to  occur,  they  may,  by  security  or  otherwise, 
guard  against  it.  I  leave  out  also  the  provision  which  required 
the  company  to  supply  the  city  and  the  school-houses^  and  other 
public  buildings  toith  gas  or  tuiiierfree  of  charge,  because  I  think 
that  an  unjust  burden  J*^ 

The  provision  introduced  by  Judge  Howard,  and  thus  ex- 
plained by  him,  was  adopted,  and  forms  part  of  Section  19 
of  Article  XI  of  the  Constitution.  In  my  opinion,  it  bears 
the  construction  intended  by  him  and  none  other. 

There  was,  therefore,  no  such  thing  as  ''free  water"  con- 
templated in  or  by  Section  19  of  Article  XI,  but,  on  the  con- 
trary, it  was  intended  that  every  corporation  and  person 
subject  to  its  provisions,  should  be  paid  for  all  water  fur- 
nished, at  rates  to  be  regulated  by  the  municipal  govern- 
ment. Section  1  of  Article  XIY  follows  and  declares  that 
the  rates  or  compensation  to  be  collected  for  water  so  sup- 
plied, shall  be  faced  annually  by  the  Board  of  Supervisors,  by 
ordinance,  wnich  shall  continue  in  force  for  one  year  and  no 
longer. 


The  Paoifio  Coast  Law  Joubnal.  803 

Applying  these  provisions  to  the  Spring  VAlley  Water 
Works,  as  must  be  done  under  the  decision  of  this  Conrt  in 
the  case  to  which  allusion  was  first  made  herein,  I  see  now, 
as  I  saw  then,  no  escape  from  the  conclusion  that  the  com- 
pany is  entitled  to  be  paid  for  all  water  furnished  by  it  to 
the  city  and  county  of  San  Francisco. 


Depaetment  No.  1. 


ITiled  July  27,  1882,] 
No.  8100. 
MEEKS,  Respondent,  vs.  S.  P.  R.  R.  CO.,  Appellant. 

AiRNDBD  CoKPLAiNT — Statutb  OF  LiMiTiiTiONs.  By  amendment  to  com- 
plaint plaintiff  is  not  entitled  to  recover  a  demand  barred  by  the  atat- 
nte  of  limitations  at  the  time  of  amendment. 

» 

Appeal  from  Superior  Court,  San  Bernardino  County. 

GhapmaYi  and  Willis^  for  appellant. 
C.  W.  G.  Rowdl,  for  respondent. 

McEiNSTBY,  J.,  delivered  the  opinion  of  the  Court: 

We  are  inclined  to  the  opinion  that  defendant's  demurrer 
to  the  amended  complaint  was,  for  certain  technical  reasons, 
properly  overruled. 

But  aefendant  pleaded  the  limitation  of  Section  939  of  the 
Code  of  Civil  Procedure. 

No  action  was  brought  to  recover  the  sum  for  which 
plaintiff  had  become  ^ liable,"  for  medical  attendance,  etc., 
until  August  24,  1881,  nearly  four  years  after  the  original 
complaint  was  filed.  The  Court  found  that  plaintiff  neces- 
sarily incurred  liabilities  for  medical  attendance,  nursing, 
etc.,  in  the  sum  of  1355  prior  to  the  commencement  of  the 
action,  of  which  the  sum  of  $115  was  paid  before  the  action 
was  brought. 

It  follows  that  the  period  prescribed  by  Section  339  of  the 
Code  of  Civil  Procedure,  within  which  the  action  to  recover 
ihe  sum  for  which  the  plaintiff  had  become  liable,  but  which 
he  had  not  paid,  had  elapsed  when  the  amended  complaint 
was  filed.  The  judgment  therefore  ought  to  have  been  for 
1115  instead  of  $355. 

Ordered  that  the  judgment  be  modified  to  accord  with  the 
views  hereinbefore  expressed. 

We  concur:  Boss,  J.,  McEee,  J. 
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charge  to  the  Fire  Department,  and  for  the  extinguishment 
of  fires.  Each  company,  its  property  and  franchise,  shall 
be  liable  to  such  city  and  its  inhabitants  for  the  performance 
of  these  conditions. '  (Vol.  2  of  the  ProceecUngs  of  the  Con- 
stitutional Conyention,  page  1072.) 

After  much  debate  this  section  was  stricken  out,  and,  on 
motion  of  Mr.  Howard,  the  clause  of  Section  19  of  Article 
XI  of  the  Constitution  was  adopted. 

The  introduction  of  this  clause  was  accompanied  by  the 
following  remarks  of  Judge  Howard  (page  1075.)  "  This  is 
a  different  proposition  altogether  from  the  one  struck  out. 
My  proyision  steers  clear  of  confining  this  priyilege  to  cor- 
porations or  incorporated  ccunpanies.  It  giyes  to  an^  indi- 
yidual,  as  well  as  to  any  incorporated  company,  the  right  to 
the  use  of  streets  for  laying  down  pipes  for  the  supply  of 
gas  and  water  or  either.  I  think  that  the  objection  that  was 
taken  to  the  section  as  formerly  introduced  was  well  taken — 
that  it  should  not  be  limited  to  corporations;  that  any  in- 
diyidual,  for  the  public  good,  should  haye  the  right  to  use 
the  street  for  laying  down  pipes  for  supplying  wat«r  or  gas. 
It  is  in  the  public  interest  that  it  should  be  conceded,  and  it 
preyents  monopoly  in  any  sense.  It  also  proyides  tiiat  the 
city  authorities  may  make  a  regulation  in  relation  to  dam- 
ages and  indemnity;  that  is,  that  they  may  make  a  regulation 
requiring  all  work  to  be  done  under  the  superyision  of 
the  Superintendent  of  Streets,  and  also,  if  any  damage 
should  be  likely  to  occur,  they  may,  by  security  or  otherwise, 
guard  against  it.  I  leave  out  also  the  provision  which  required 
the  company  to  supply  the  city  and  the  school-houses^  and  other 
public  buHdirigs  with  gas  or  water  free  of  charge^  because  I  think 
that  an  unjust  burden J"^ 

The  proyision  introduced  by  Judge  Howard,  and  thus  ex- 
plained by  him,  was  adopted,  and  forms  part  of  Section  19 
of  Article  XI  of  the  Constitution.  In  my  opinion,  it  bears 
the  construction  intended  by  him  and  none  other. 

There  was,  therefore,  no  such  thing  as  ''free  water"  con- 
templated in  or  by  Section  19  of  Article  XI,  but,  on  the  con- 
trary, it  was  intended  that  eyery  corporation  and  person 
subject  to  its  proyisions,  should  be  paid  for  all  water  fur- 
nished, at  rates  to  be  regulated  by  the  municipal  goyem- 
ment.  Section  1  of  Article  XIY  follows  and  declares  that 
the  rates  or  compensation  to  be  collected  for  water  so  sup- 
plied,  shall  befixm  annually  by  the  Board  of  Superyisors,  by 
ordinance,  which  shall  continue  in  force  for  one  year  and  no 
longer. 


The  Paoifio  Coast  Law  Joubnal.  803 

Applying  these  provisions  to  the  8i)ring  VAlley  Water 
Works,  as  must  be  done  nnder  the  decision  of  this  Conrt  in 
the  case  to  which  allusion  was  first  made  herein,  I  see  now, 
as  I  saw  then,  no  escape  from  the  conclusion  that  the  com- 
pany is  entitled  to  be  paid  for  all  water  furnished  by  it  to 
the  city  and  county  of  San  Francisco. 


Department  No.  1. 


fFiled  July  27,  1882.] 

No.  8100. 

MEEES,  Respondent,  vs.  S.  P.  R.  R.  CO.,  Appellant. 

AnNDBD  CoKPLAiNT — STATUTE  OF  LiHiTiiTioNs.  By  amendment  to  com- 
plaint plaintiff  is  not  entitled  to  recover  a  demand  barred  by  the  stat- 
nte  of  limitations  at  the  time  of  amendment. 

^^      « 

Appeal  from  Superior  Court,  San  Bernardino  County. 

GhapmaYi  and  WiUis^  for  appellant. 
C7.  n.  C.  Rowdl,  for  respondent. 

MoEiNSTBY,  J.,  delivered  the  opinion  of  the  Court: 

We  are  inclined  to  the  opinion  that  defendant's  demurrer 
to  the  amended  complaint  was,  for  certain  technical  reasons, 
properly  overruled. 

But  aefendant  pleaded  the  limitation  of  Section  939  of  the 
Code  of  Civil  Procedure. 

No  action  was  brought  to  recover  the  sum  for  which 
plaintiff  had  become  'liable,'*  for  medical  attendance,  etc., 
until  August  24,  1881,  nearly  four  years  after  the  original 
complaint  was  filed.  The  Court  found  that  plaintiff  neces- 
sarily incurred  liabilities  for  medical  attendance,  nursing, 
etc.,  in  the  sum  of  1355  prior  to  the  commencement  of  the 
action,  of  which  the  sum  of  $115  was  paid  before  the  action 
was  brought. 

It  follows  that  the  period  prescribed  by  Section  339  of  the 
Oode  of  Civil  Procedure,  within  which  the  action  to  recover 
the  sum  for  which  the  plaintiff  had  become  liable,  but  which 
he  had  not  paid,  had  elapsed  when  the  amended  complaint 
was  filed.  The  judgment  therefore  ought  to  have  been  for 
1115  instead  of  $355. 

Ordered  that  the  judgment  be  modified  to  accord  with  the 
views  hereinbefore  expressed. 

We  concur:  Boss,  J.,  McEee,  J. 
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charge  to  the  Fire  Department,  and  for  the  extinguishment 
of  fires.  Each  company,  its  property  and  franchise,  shall 
be  liable  to  such  city  and  its  inhabitants  for  the  performance 
of  these  conditions. '  (Vol.  2  of  the  Proceedings  of  the  Con- 
stitutional Convention,  page  1072.) 

After  much  debate  this  section  was  stricken  out,  and,  on 
motion  of  Mr.  Howard,  the  clause  of  Section  19  of  Article 
XI  of  the  Constitution  was  adopted. 

The  introduction  of  this  clause  was  accompanied  by  the 
following  remarks  of  Judge  Howard  (page  1075.)  "This  is 
a  different  proposition  altogether  from  the  one  struck  out. 
My  provision  steeis  clear  of  confining  this  privilege  to  cor- 
porations or  incorporated  ccunpanies.  It  gives  to  an^  indi- 
vidual, as  well  as  to  any  incorporated  company,  the  nght  to 
the  use  of  streets  for  laying  down  pipes  for  the  supply  of 
gas  and  water  or  either.  I  think  that  the  objection  tuat  was 
taken  to  the  section  as  formerly  introduced  was  well  taken — 
that  it  should  not  be  limited  to  corporations;  that  any  in- 
dividual, for  the  public  good,  should  have  the  right  to  use 
the  stareet  for  laying  down  pipes  for  supplying  wat^r  or  gas. 
It  is  in  the  public  interest  that  it  should  be  conceded,  and  it 
prevents  monopoly  in  any  sense.  It  also  provides  tiiat  the 
city  authorities  may  make  a  regulation  in  relation  to  dam- 
ages and  indemnity;  that  is,  that  they  may  make  a  regulation 
requiring  all  work  to  be  done  under  the  supervision  of 
the  Superintendent  of  Streets,  and  also,  if  any  damage 
should  be  likely  to  occur,  they  may,  by  securitjr  or  otherwise, 
guard  against  it.  I  leave  out  aUo  the  provision  which  required 
the  company  to  supply  the  city  and  the  schodL-houseSj  and  other 
public  buildiyigs  wuh  gas  or  waier  free  of  charge^  because  I  think 
that  an  unjust  burdeji,'' 

The  provision  introduced  by  Judge  Howard,  and  thus  ex- 
plained by  him,  was  adopted,  and  forms  part  of  Section  19 
of  Article  XI  of  the  Constitution.  In  my  opinion,  it  bears 
the  construction  intended  by  him  and  none  other. 

There  was,  therefore,  no  such  thing  as  ''free  water"'  con- 
templated in  or  by  Section  19  of  Article  XI,  but,  on  the  con- 
trary, it  was  intended  that  every  corporation  and  person 
subject  to  its  provisions,  should  be  paid  for  all  water  fur- 
nished, at  rates  to  be  regulated  by  the  municipal  govern- 
ment. Section  1  of  Article  XIY  follows  and  declares  that 
the  rates  or  compensation  to  be  collected  for  water  so  sup- 
plied, shall  be  fixed  annually  by  the  Board  of  Supervisors,  by 
ordinance,  wnich  shall  continue  in  force  for  one  year  and  no 
longer. 


The  PAomo  Coast  Law  Joubnal.  803 

Applying  these  provisions  to  the  Spring  VAlley  Water 
Works,  as  must  be  done  under  the  decision  of  this  Court  in 
the  case  to  which  allusion  was  first  made  herein,  I  see  now, 
as  I  saw  then,  no  escape  from  the  conclusion  that  the  com- 
pany is  entitled  to  be  paid  for  all  water  furnished  by  it  to 
the  city  and  county  of  San  Francisco. 


Department  No.  1. 


fFiled  July  27,  1882.] 

No.  8100. 

MEEKS,  Respondent,  vs.  S.  P.  R.  R.  CO.,  Appellant. 

AnNDBD  Complaint — STATtm  of  Limitations.  By  amendment  to  oom- 
plaint  plaintiff  is  not  entitled  to  recover  a  demand  barred  by  the  stat- 
nte  of  limitations  at  the  time  of  amendment. 

Appeal  from  Superior  Court,  San  Bernardino  County. 

ChapmaYi  and  Willis,  for  appellant. 
G.  W.  C.  Bowdl,  for  respondent. 

McKiNSTBY,  J.,  delivered  the  opinion  of  the  Court: 

We  are  inclined  to  the  opinion  that  defendant's  demurrer 
to  the  amended  complaint  was,  for  certain  technical  reasons, 
properly  overruled. 

But  aefendant  pleaded  the  limitation  of  Section  939  of  the 
Code  of  Civil  Procedure. 

No  action  was  brought  to  recover  the  sum  for  which 
plaintiff  had  become  ''liable,"  for  medical  attendance,  etc., 
until  August  24,  1881,  nearly  four  years  after  the  original 
complaint  was  filed.  The  Court  found  that  plaintiff  neces- 
sarily incurred  liabilities  for  medical  attendance,  nursing, 
etc.,  in  the  sum  of  1355  prior  to  the  commencement  of  the 
action,  of  which  the  sum  of  S115  was  paid  before  the  action 
was  brought. 

It  follows  that  the  period  prescribed  by  Section  339  of  the 
Code  of  Civil  Procedure,  within  which  the  action  to  recover 
ihe  sum  for  which  the  plaintiff  had  become  liable,  but  which 
he  had  not  paid,  had  elapsed  when  the  amended  complaint 
was  filed.  The  judgment  therefore  ought  to  have  been  for 
1115  instead  of  $355. 

Ordered  that  the  judgment  be  modified  to  accord  with  the 
views  hereinbefore  expressed. 

We  concur:  Boss,  J.,  McKee,  J. 
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Depabticent  No.  1. 


I  FUed  3xlj  27,  1882.  | 

No.  8270. 

RALPH  ET  AL.,  Besponbents, 

VB. 

LOCKWOOD,  Appellant. 

Obbiifioats  or  Paktnbbship — Tobt — Conyebsion.  Section  2468  of  the 
Giyil  Code,  requiring  a  certificate  of  partnership  to  be  filed,  etc.,  pre- 
yious  to  commencing  actions,  does  not  apply  to  torts. 

YnLDiCT — Eyidsnck.    The  evidence  sastained  the  verdict. 

Appeal  from  Superior  Court,  Los  Angeles  County. 

Thomas  H.  Smith,  for  appellant. 
Glassell  &  Smith,  for  respondents. 

By  the  Court  : 

Section  2468  of  the  Civil  Code  does  not  apply  to  torts,  and 
as  the  action  is  for  a  conversion  of  personal  property,  the 
plaintiff's  rights  are  unaffected  bj  the  provisions  of  that 
section. 

There  is  some  confusion  as  well  as  conflict  in  the  evidence, 
but  we  think  the  effect  of  that  on  the  part  of  the  plaintiffs 
(which  must  be  accepted  here  as  true,  m  view  of  the  verdict 
of  the  iuiy  in  their  favor)  is  that  the  barley  in  question  was 
theirs  from  the  be^nning.    It  was  they  who  caused  its  pro- 
duction.  It  was  raised  on  land  leased  by  them ;  they  fumisked 
the  seed  from  which  it  grew,  and  the  money  with  which  to 
pay  for  its  planting,  and  the  gathering,  threshing,  and  sack- 
ing of  the  crop;  and  when  this  was  done  they  took  actual 
possession  of  the  grain  and  commenced  its  removal  from  the 
neld.    At  this  juncture  it  was  levied  on  by  the  defendant,  as 
constable,  under  writs  issued  at  the  suits  of  creditors  of  one 
Faris,  from  whom  plaintiffis  leased  the  land,  and  who  was 
engaged  by  them  in  planting,  gathering,  threshing,  sacking, 
and  hauling  the  crop.    But  the  fact  that  plaintiffs  leased  the 
land  from  Faris  and  that  he  was  thus  employed  by  them, 
does  not  operate  to  subject  their  grain  to  the  payment  of  his 
debts. 

We  see  nothing  in  the  record  calling  for  a  reversal  of  the 
case. 

Judgment  and  order  affirmed. 
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In  Bjlsk. 


[Filed  Jaly  26,  1882.] 
No.   7626. 

KECLAMATION  DISTKICT  No.  108,  Eespondent, 

VB. 

EVANS,  Appellant. 

RKGXiJJfATioN — Swamp  Lands — Politioal  Gods — Asbzsbmxmt — Oomstitu- 
TioN — Action — Notics — Finding.  The  objection  that  the  proviaioiiB 
of  the  Political  Code  relatiDg  to  the  assessment  of  lands  within  re- 
clamation districts  are  nnconstitntional  -because  they  do  not  provide 
for  any  mode  by  which  a  party  assessed  shall  have  notice  of  the  pro- 
ceeding and  an  opportunity  to  object  to  the  amount  charged  against 
his  Und;  Held,  not  well  taken. 
Iz>. — Id.  Section  3456  of  the  Politioal  Code  proyides  that  the  Commissioners 
appointed  by  the  Board  of  Superrisors  '  *  must  xiew  and  assess  upon 
the  lands  situated  within  the  district  a  charge  proportionate  to  the 
I  whole  expense  and  to  the  benefits  which  will  result  from  such  works*' 

^  of  reclamation.    No  assessment  for  reclamation  purposes  against  any 

'  tract  of  land  can  be  enforced  except  by  action,  to  which  the  owner  of 

the  tract  must  be  made  a  party.     (Political  Code,  3466. )    To  such  an 
•  action  the  Code  does  not  limit  the  defenses. 

i  Ix>. — Ix>«    It  cannot  be  material  that  the  landowner  had  no  notice  before  the 

proportional  benefit  to  his  land  was  estimated  by  the  CommisMioners, 
I  if  in  the  subsequent  action  he  has  had  his  day  in  Court,  with  full 

|-  opportunity  to  contebt  the  charge,  before  it  was  declared  a  lien  upon 

I  his  land,  or  a  judgment  to  be  collected  out  of  his  general  property. 

Ix>. — Ii>.    The  finding  was  that  the  Commissioners  "  did  jointly  view  and 
I  assess  upon  each  and  every  acre  of  said  lands  to  be  reclaimed  or 

i  benefited, "  by  the  works,  **  a  tax  proportionate  to  the  whole  expense, 

\  axid  to  the  benefits  which  would  and  will  result  from  the  works  *'  and 

I  made  a  list  of  the  amount  due  from  each  ownez;  etc. :    EM,  as  the 

\  evidence  was  not  before  the  Court  it  would  be  assumed  that  defendant 

(was  properly  assessed. 
Ii>. — ^Ii>.  If  the  provisions  of  the  Political  Code  are  applicable,  and  the  propo- 
sition contended  for  is  correct,  the  appellant  could  have  shown  that 
the  sums  assessed  againat  his  property  were  not  '*  proportionate  to 
the  benefits  "  resulting  from  the  works  of  reclamation. 
It». — Ii>.  It  may  be,  and  probably  is,  true  that  the  Court  below  had  no 
power  to  change  the  assessment ;  but  of  this  defendant  cannot  complain, 
iiinc-e  the  Court  had  power  to  declare  the  assessment  invalid  so  far  as 
it  purported  to  create  a  charge  against  his  lands. 

Appeal  from  Tenth  District  Court,  Colasa  County. 

Ifdcher  and  Bart,  for  appellant. 
JScUch  and  Adams,  for  respondent. 

4 

'Bj  the  CouBT : 

The  point  relied  upon  bj  the  appellant  is  that  the  provi- 
sioiis  of  the  Political  Uode  relating  to  the  assessment  of  lands 
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within  reclckination  districts  are  nnconstitntional  and  there- 
fore void.  They  are  said  to  be  unconstitutional  because  thOT 
do  not  pro\dde  for  any  mode  by  which  a  party  assessed  shaU 
have  notice  of  the  proceeding  and  an  opportunity  to  object 
to  the  amount  charged  against  his  land.  Section  ,3456  pro- 
yides  that  the  Commissioners  appointed  by  the  Board  of 
Supervisors  ''must  view  and  assess  upon  the  lands  situated 
witnin  the  district  a  charge  proportionate  to  the  whole  ex- 
pense and  to  the  benefits  which  will  result  from  such  works'* 
of  reclamation. 

No  assessment  against  any  tract  of  land  can  be  enforced 
except  by  action,  to  which  the  owner  of  the  tract  must  he 
made  a  party.  (Pol.  Code,  3466.)  The  judgment  appealed 
from  was  rendered  in  such  an  action;  ana  to  sach  an  action 
the  Code  does  not  limit  the  defenses.  If  the  provisions  of 
the  Political  Code  are  applicable,  and  the  proposition  con- 
tended for  is  correct,  the  appellant  here  coula  have  shown 
that  the  sums  assessed  against  his  property  were  not  ''pro- 
portionate to  the  benefits"  resulting  from  the  works  of  re- 
clamation. It  has  been  repeatedl;]^  decided  in  the  Supreme 
Court  of  this  State  that  the  Legislature  may  establish  an 
arbitrary  standard  of  estimating  the  amount  of  benefit  de- 
rived by  each  tract  of  land  within  an  assessment  district  de- 
clared to  be  benefited  as  a  whole;  as  by  reference  to  the 
number  of  front  feet  in  the  case  of  street  assessments,  or  to 
the  number  of  acres  in  cases  of  reclamation.  But,  for  the 
purposes  of  this  decision,  we  may  assume  that  the  Code  has 
not  adopted  any  such  arbitrary  method,  but  that  the  assess- 
ment of  the  Commissioners  must  be  made  with  reference  to 
the  actual  benefits  to  result  to  each  tract  of  land  by  reason 
of  the  works  of  reclamation.  It  cannot  be  material,  how- 
ever, that  the  landowner  had  no  notice  before  the  propor- 
tional benefit  to  his  land  was  estimated  by  the  Commis- 
sioners, if  in  the  subsequent  action  he  has  had  his  day  in 
Court,  with  full  opportunity  to  contest  the  charge,  bdore 
it  was  declared  a  lien  upon  his  land,  or  a  judgment  to  be 
collected  out  of  his  general  property.  In  the  case  before 
us  the  defendant  set  up  in  his  answer  that  his  lands  were 
not  and  could  not  have  been  benefited  by  the  works  of  recla- 
mation. But  the  Court  below  found  that  the  Commissioners 
"did  jointly  view  and  assess  upon  each  and  every  acre  of  said 
lands  to  be  reclaimed  or  benefited'*  by  the  works,  *'a  tax 
proportionate  to  the  whole  expense,  and  to  the  benefits  which 
would  and  will  result  from  the  works,"  and  made  a  list  of 
the  amount  due  from  each  owner,  etc.  The  evidence  is  not 
before  us,  and  we  must  suppose  that  defendant  was  properlj 
assessed. 
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It  may  be,  and  probably  is,  true  that  the  Conrt  below  had 
00  power  to  change  the  assessment,  but  of  this  defendant 
cannot  complain,  since  the  Court  had  power  to  declare  the 
assessment  invalid  in  so  far  as  it  purported  to  create  a 
chaise  against  his  lands. 

Judgment  affirmed. 


In  Bank. 


[Filed  July  25,  1862.] 

No.  10,719. 
PEOPLE,  Respondent,  vs.  ALECK,  Appellant. 

Cbimznaii  Law — Appsai.  —  EVidenok— Locus  Dblicti.  In  the  absence  of 
evidence  of  the  Iocvl8  delicti  the  judgment  of  conviction  will  be  re- 
versed. 

Id. — GozrvBDKBATB  —  Deolabations.  Declarations  of  a  conspirator  made 
after  the  act  is  fnlly  accomplished  are  inadmisrible  against  defendant. 

In.— Hbabsat — Pbxliximabt  Examination — MAaisTBATK.  A  witness  stated 
that  D.  (an  alleged  conspirator)  was  examined  before  him  as  a  com- 
mitting magistrate,  and  that  upon  such  examination  D.  made  a  state- 
ment that  was  reduced  by  him,  witness,  to  writing.  He  was  then 
asked  to  relate  what  D.  stated  on  that  occasion.  Held^  the  evidence 
was  hearsay  and  should  have  been  excluded. 

Appeal  from  Superior  Court,  Amador  County. 

Armstrong  and  Spagnoli,  for  appellant. 
Attomey-Oeiieral  Hart,  for  respondent. 

MoBHisoN,  C.  J.,  delivered  the  opinion  of  the  Court: 

The  judgment  in  this  case  will  have  to  be  reversed,  as 
there  is  no  evidence  in  the  transcript  showing  that  the  crime 
was  committed  in  the  county  of  Amador.  Whether  this 
omission  was  simply  the  result  of  carelessness  in  preparing 
the  bill  of  exceptions,  or  a  failure  on  the  part  of  the  prose- 
cution to  prove  on  the  trial  where  the  crime  was  committed, 
is  immaterial;  in  either  case  the  record  which  purports  to 
contain  all  the  evidence  shows  a  defect  in  the  proof  which 
is  fatal  to  the  judgment.  **  The  plea  of  not  guilty  puts  in 
issue  all  tiie  material  averments  in  the  indictment,  including 
that  of  the  locus  ddicti.  *  ^  ^  In  the  trial  of  a  criminal 
cause  it  is  so  well  understood  in  practice  that  it  is  incumbent 
on  the  prosecution  to  prove  the  locus  delicti,  as  laid  in  the 
indictment,  that  we  can  but  express  our  surprise  that, 
through  inadvertence  or  otherwise,  this  plain  requirement 
is  so  often  neglected  by  the  District  Attorney,   thereby 
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within  reclamation  districts  are  nnconstitntional  and  there- 
fore void.  They  are  said  to  be  unconstitutional  because  they 
do  not  provide  for  any  mode  by  which  a  party  assessed  shall 
haye  notice  of  the  proceeding  and  an  opportunity  to  object 
to  the  amount  charged  against  his  land.  Section  .3456  pro- 
yides  that  the  Commissioners  appointed  by  the  Board  of 
Supervisors  ''must  view  and  assess  upon  the  lands  situated 
witnin  the  district  a  charge  proportionate  to  the  whole  ex- 
pense and  to  the  benefits  which  will  result  from  such  works" 
of  reclamation. 

No  assessment  against  any  tract  of  land  can  be  enforced 
except  by  action,  to  which  the  owner  of  the  tract  must  be 
made  a  party.  (Pol.  Code,  3466.)  The  judgment  appealed 
from  was  rendered  in  such  an  action;  ana  to  sach  an  action 
the  Code  does  not  limit  the  defenses.  If  the  provisions  of 
the  Political  Code  are  applicable,  and  the  proposition  con- 
tended for  is  correct,  the  appellant  here  coula  have  shown 
that  the  sums  assessed  against  his  property  were  not  "pro- 
portionate to  the  benefits"  resulting  from  the  works  of  re- 
clamation. It  has  been  repeatedly  decided  in  the  Supreme 
Court  of  this  State  that  the  Legislature  may  establish  an 
arbitrary  standard  of  estimating  the  amount  of  benefit  de- 
rived by  each  tract  of  land  within  an  assessment  district  de- 
clared to  be  benefited  as  a  whole;  as  by  reference  to  the 
number  of  front  feet  in  the  case  of  street  assessments,  or  to 
the  number  of  acres  in  cases  of  reclamation.  But,  for  the 
purposes  of  this  decision,  we  may  assume  that  the  Code  has 
not  adopted  any  such  arbitrary  method,  but  that  the  assess- 
ment of  the  Commissioners  must  be  made  with  reference  to 
the  actual  benefits  to  result  to  each  tract  of  land  by  reason 
of  the  works  of  reclamation.  It  cannot  be  material,  how- 
ever, that  the  landowner  had  no  notice  before  the  propor- 
tional benefit  to  his  land  was  estimated  by  the  Commis- 
sioners, if  in  the  subsequent  action  he  has  had  his  day  in 
Court,  with  full  opportunity  to  contest  the  charge,  before 
it  was  declared  a  lien  upon  his  land,  or  a  judgment  to  be 
collected  out  of  his  general  property.  In  the  case  before 
us  the  defendant  set  up  in  his  answer  that  his  lands  were 
not  and  could  not  have  oeen  benefited  by  the  works  of  recla- 
mation. But  the  Court  below  found  that  the  Commissioners 
''did  jointly  view  and  assess  upon  each  and  every  acre  of  said 
lands  to  be  reclaimed  or  benefited"  by  the  works,  *'a  tax 
proportionate  to  the  whole  expense,  and  to  the  benefits  which 
would  and  will  result  from  the  works,"  and  made  a  list  of 
the  amount  due  from  each  owner,  etc.  The  evidence  is  not 
before  us,  and  we  must  suppose  that  defendant  was  properly 
assessed. 
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It  may  be,  and  probably  is,  true  that  the  Court  below  had 
DO  power  to  change  the  assessment,  but  of  this  defendant 
cannot  complain,  since  the  Court  had  power  to  declare  the 
assessment  invalid  in  so  far  as  it  purported  to  create  a 
chaise  against  his  lands. 

Judgment  affirmed. 


In  Bane. 


[Filed  July  25,  1862.] 

No.  10,719. 
PEOPLE,  Respondent,  vs.  ALECE,  Appellant. 

Cbimznaii  Law — Appkal  —  EVidbnoic— Locus  Delicti.  In  the  absence  of 
OTidence  of  the  locus  delicti  the  judgment  of  conviction  will  be  re- 
versed. 

Id. — GoNFBDBSATS—  Deglabations.  Dedarfttions  of  a  conspirator  made 
after  the  act  is  f nlly  accomplished  are  inadmissible  against  defendant. 

Id.— Hbabsat — Pbblimikabt  Examination — MAaisTBATK.  A  witness  stated 
that  D.  (an  alleged  conspirator)  was  examined  before  him  as  a  com- 
mitting magistrate,  and  that  npon  snoh  examination  D.  made  a  state- 
ment that  was  reduced  by  him,  witness,  to  writing.  He  was  then 
asked  to  relate  what  D.  stated  on  that  occasion.  Held,  the  evidence 
was  hearsay  and  should  have  been  excluded. 

Appeal  from  Superior  Court,  Amador  County. 

Armstrong  and  Spagnoli,  for  appellant. 
Attomey-Gfeiieral  Hart,  for  respondent. 

MoBHisoN,  C.  J.,  delivered  the  opinion  of  the  Court: 

The  judgment  in  this  case  will  have  to  be  reversed,  aa 
there  is  no  evidence  in  the  transcript  showing  that  the  crime 
was  committed  in  the  county  of  Amador.  Whether  this 
omission  was  simply  the  result  of  carelessness  in  preparing 
the  bill  of  exceptions,  or  a  failure  on  the  part  of  the  prose- 
cution to  prove  on  the  trial  where  the  crime  was  committed, 
is  immaterial;  in  either  case  the  record  which  purports  to 
contain  all  the  evidence  shows  a  defect  in  the  proof  which 
is  fatal  to  the  judgment.  '*  The  plea  of  not  guilty  puts  in 
issue  all  the  material  averments  in  the  indictment,  including 
that  of  the  locus  ddicti.  >■«  ^  ^  In  the  trial  of  a  criminsd 
cause  it  is  so  well  understood  in  practice  that  it  is  incumbent 
on  the  prosecution  to  prove  the  locus  ddicti,  as  laid  in  the 
indictment,  that  we  can  but  express  our  surprise  that, 
through  inadvertence  or  otherwise,  this  plain  requirement 
is  so  often  neglected  by  the  District  Attorney,   thereby 
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retarding  the  administration  of  justice,  and  imposing  upon 
the  county  the  expense  of  another  trial,  and  noon  the  Courts 
a  great  additional  labor."  (The  People  vs.  nevana,  52  Gal. 
47U.) 

2.  Bat  there  are  other  points  in  the  case  which  it  is  proper 
for  us  to  notice.     The  Court  erred  in  admitting  in  eyidence 
the  confession  of  Sam  Dodge.     It  is  true  that  he  was  jointlj 
indicted  with  the  defendant  Jim  Aleck,  and  the  evidence  in 
the  case  shows  that  he  was  present,  aiding  in  the  commission 
of  the  homicide;  but  it  was  a  clear  violation  of  the  rules  of 
evidence  to  admit  on  the  trial  of  a  confederate  his  confes- 
sion, made  (ifler  the  act  was  fully  accomplished.     Speaking 
of  the  acts  and  declarations  of  confeaerates  it  is  said: 
''  Care  must  be  taken  that  the  acts  and  declarations  thus 
admitted,  be  those  only  which  were  made  and  done  during 
the  pendency  of  the  criminal  enterprise,  and  in  furtherance 
of  its  objects.    If  they  took  place  at  a  subsequent  period, 
and  are,  therefore,  merely  narrative  of  past  occurrences, 
they  are,  as  we  have  just  seen,  to  be  rejected."    (1  Greenl. 
Ev.  Sec.  111.)    The  rule  is  clearly  stated  by  another  high 
authority,  as   follows:     ''And  it    should    be  observed  in 
reference  to  this  evidence,  that  the  declarations  and  con- 
fessions of  one  of  the  conspirators,  made  after  the  offense 
was  committed,  and  the  transaction  is  fully  over,  cannot  be 
given  in  evidence  against  another  conspirator,  because,  the 
object  of  the  combination  being  accomplished,  such  declara- 
tions and  confessions  are  not  anywise  in  execution  of  the 
original  common   design."    (2  Bish.  Cr.  Pro.   Sec.  191.) 
The  Supreme  Court  of  this  State,  in  the  case  of  The  People 
vs.   English,   62    Cal.    212,   said:      ''The    declarations   of 
Turner  (who  was  indicted  with  English),   made  afUr  the 
alleged  offense  was  fully  cotisummated,  were  not  admissible 
against  lEnglish."    These  and  other  authorities  to  which 
reference  might  be  made,  if  necessary,  demonstrate  that  the 
declarations  made  by  Sam  Dod^e  several  days  after  tiie 
homicide,   were  not   admissible  in    evidence  against  Jim 
Aleck. 

3.  There  is  another  point  in  the  case  which  will  be  noticed 
hj  us,  and  that  relates  to  the  evidence  of  H.  Goldner.  This 
witness  stated  that  Sam  Dodge  was  examined  before  him  as 
a  committing  magistrate,  and  that  upon  such  examination 
Sam  Dodge  made  a  statement  that  was  reduced  by  him  (the 
witness)  to  writing.  The  witness  was  then  asked  to  reiate 
what  Sam  Dodge  stated  on  that  occasion.  Objection  was 
made  to  the  evidence,  the  objection  was  overruled,  and  the 
witness  was  allowed  by  the  Court  to  give  such  statement  in 
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evidence  to  the  jury.    The  ruling  of  the  Court  on  this  point  > 
was  clearly  erroneous,  because  the  evidence  was  merely 
hearsay,  and  as  such  was  incompetent. 

The  first  point  considered  was  sufficient  to  require  a 
reversal  of  the  judgment;  but  we  have  thought  it  proper  to 
consider  both  questions,  to  advise  the  Court  oelow  in 
further  proceedings  which  may  be  had  in  the  case. 

Jud^ent  and  order  reversed  and  cause  remanded  for  a 
new  trial. 

We  concur:  Myrick,  J.,  Sharpstein,  J.,  McEinstry,  J., 
Boss,  J.,  Thornton,  J. 


Depabtment  No.  2. 


[Filed  July  29.  1882.1 

No.  7132. 

PAIGE,  Appellaitt,  vs.  CAKBOLL  et  al.,  BespokdSnts. 

ChAKOK  of  V-Lkci  OW  TrTATi — BeSIDBNOB  OT  DbFBNDAMTB— Dl8Q17ALnnaA.TZON 

OF  JxTjyQE.  Action  brought  in  San  Francisco  against  defendant  and 
the  soreties  on  his  official  bond.  A  change  of  venue  to  Meroed 
County  was  granted  because  defendants  were  residents  of  Merced 
County.    Held  proper. 

Id. — In.  The  Court  denied  a  motion  to  change  the  place  of  trial  from 
Merced  County  to  Fresno  County.  The  motion  was  based  upon  the 
ground  that  the  Judge  of  the  former  county  was  disqualified  to  sit  in 
the  case.  But  held,  the  Judge  who  was  holding  the  Court  would  not 
have  been  justified  in  changing  the  place  of  trial  because  the  Superior 
Judge  of  the  county,  who  was  not  holding  the  Court,  was  disqualified 
to  tzy  the  case. 

Id. — Id.  The  Judge  who  was  holding  the  Court  when  the  application  to 
have  the  place  of  trial  changed  was  "the  Judge  thereof  "  within  the 
meaning  of  Section  398,  C.  C.  P. 

Appeal  from  order  of  Superior  Court,  San  Franoisco,  and 
also  from  order  of  Superior  Court,  Merced  County. 

Pringle  <t  Eayne,  for  appellant. 
P.  D,  Wiggington,  for  respondents. 

By  the  Coubt  : 

This  is  an  appeal  from  two  orders,  (1)  from  an  order 
changing  the  place  of  trial  from  the  city  and  county  of  San 
Francisco  to  Merced  County;  (2)  from  an  order  denying  a 
motion  to  change  the  place  of  trial  from  said  Merced  County 
to  Fresno  County. 

The  ground  upon  which  the  first  motion  was  granted  was 
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that  all  the  defendants  were  residents  of  Merced  Oonnfy.  As 
the  fact  is  not  controverted  it  undoubtedly  constituted  a 
sufficient  ground  for  changing  the  place  of  trial. 

The  motion  to  change  the  place  of  trial  from  Merced  to 
Fresno  County  was  based  upon  the  ground  that  the  Judge 
of  the  former  county  was  disqualified  to  sit  in  the  case. 
But  it  is  not  claimed  that  the  Judge  who  was  holding  the 
Court  when  the  application  to  have  the  place  of  trial  changed 
was  not  qualified  to  try  the  case,  and  it  does  not  appear  that 
he  was  not  ready  and  willing  to  try  it.  And  we  think  that 
he,  while  holding  the  Court,  was  *'the  Judge  thereof* 
within  the  meaning  of  Section  398,  C.  C.  P.,  T^ich  we  are 
bound  to  construe  liberally  '*  with  a  view  to  effect  its  objects 
and  to  promote  justice."  (C.  C.  P.,  Section  4.)  The  pro- 
vision upon  which  the  appellant  relies  was  intended  to  secure 
to  litigants  a  trial  before  a  Judge  who  was  not  disqualified 
from  acting  as  such,  and  nothing  more. 

We  think  that  the  language  of  the  law  is  in  harmony  with 
its.  spirit,  and  that  the  Judge  who  was  holding  the  Court 
would  not  have  been  justified  in  changing  the  place  of  trial 
because  the  Superior  Judge  of  the  county^  who  was  not 
holding  the  Court,  was  disqualified  to  try  this  case. 

Orders  appealed  from  affirmed. 


Depabticent  No.  2^ 


[Filed  July  29,  1882.] 
No.  7147. 
PAIGE,  Appellant,  vs.  CAEBOLL  et  al.,  Bbsponbemts. 


LiKiTAixoN  or  AcnoNS  —  Bohd  —  Shbbut  —  Subbthtb.  Acdon  againft  i 
Sheriff  and  his  sureties  npon  his  official  bond  to  recoTer  damiges 
which  the  plaintiff  sustained  by  reason  of  the  seizure  and  sale  of 
certain  personal  property  by  said  Sheriff  under  a  writ  of  attaehment 
against  the  property  of  one  A.  EM,  mors  than  three  years  hsTiBg 
elapsed  after  the  cause  rf  action  arose,  plaintiff 's  cause  of  action  wts 
barred.     (338,  339,  C.  C.  P.) 

Id. — Id.  It  was  not  the  intention  to  allow  a  longer  period  for  oommendBg 
an  action  against  a  Sheriff  and  his  sureties  '*  for  a  liability  incoired 
by  doing  an  act  in  his  official  capacity,"  than  is  allowed  for  com- 
mencing an  action  against  him  alone  for  it. 

Appeal  from  Superior  Court,  Merced  County. 

Pringle  (t  Hayne,  for  appellant. 
P.  D.  Wiggmgton^  for  respondents. 
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Shaspstein,  J.,  delivered  the  opinion  of  the  Court: 

This  action  was  brought  against  a  Sheriff  and  his  sureties 
upon  his  official  bond  to  recover  damages  which  the  plaintiff 
alleges  he  has  sustained  bv  reason  of  me  seizure  and  sale  of 
certain  personal  property"  by  said  Sheriff  under  a  writ  of 
attachment  against  the  property  of  one  Anderson.  The 
allegation  is  that  the  property  was  taken  and  carried  away 
on  the  eighth  day  of  August,  1876.  This  action  was  com- 
menced on  the  twentieth  day  of  January,  1880,  after  a  lapse 
of  more  than  three  years  after  the  alleged  cause  of  action 
arose.  The  complaint  was  demurred  to  and  the  demurrer 
sustained  on  the  ground  that  the  action  was  barred  by 
Sections  338  and  339  of  the  Code  of  Civil  Procedure.  This 
appeal  is  from  the  judgment  entered  in  favor  of  the  defend- 
ants, in  default  of  the  plaintiff's  amending  his  complaint. 

The  period  prescribed  for  the  commencement  of  ''an 
action  upon  a  liability  created  by  statute  "or  ''for  taking, 
detaining,  or  injuring  any  goods  or  chattels"  is  three  years; 
and  for  iiie  commencement  of  an  action  against  a  Sheriff 
*  *  *  "upon  a  liability  incurred  by  the  doing  of  an  act 
in  his  official  capacity,  and  in  virtue  of  his  office,"  is  two 
years. 

It  is  conceded  that  a  simple  action  against  the  Sheriff, 
otherwise  than  upon  his  official  bond,  for  doing  what  he  is 
alleged  to  have  done  in  this  case,  would  have  to  be  com- 
menced within  three  years  after  the  right  of  action  accrued 
in  order  to  avoid  the  bar  of  the  statute.  But  it  is  claimed 
that  neither  of  the  sections  relied  upon  applies  to  this  case. 
And  it  must  be  admitted  that  neither  of  tnem  does  in  terms 
limit  the  time  within  which  an  action  may  be  brought  upon 
a  bond  of  this  description.  Still  it  is  sufficiently  manifest 
that  it  was  the  intention  of  the  Legislature  to  limit  ^e  time 
within  which  an  action  could  be  commenced  "  upon  a 
liability  incurred  by  the  doing  of  an  act  in  his  official 
capacitv."    And  the  liability  relied  upon  in  this  case  was 

1>recisely  of  that  character.  This  case,  if  not  within  the 
etter,  appears  to  be  within  the  reason  of  the  rule  which 
requires  that  actions  against  Sheriffs  shall  be  commenced 
within  one  of  the  periods  prescribed  by  the  sections  of  the 
Code  above  cited.  And  the  provisions  of  the  Code  on  this 
subject  "are  to  be  liberally  construed,  with  a  view  to  effect 
its  objects  and  to  promote  justice." 

Before  entering  upon  the  discharge  of  the  duties  of  his 
office  every  Sheriff  is  required  to  give  a  bond  similar  to  that 
given  in  this  case,  and  if  the  position  of  the  appellant's 
counsel  be  correct,  no  action  against  him  for  doing  what  he 


812  The  Paoifio  Ooabt  Law  Joubnal. 

is  alleged  to  have  done  in  this  case  would  be  barred  nntQ 
after  the  expiration  of  the  period  within  which  actions  may 
be  commenced  upon  bonds  of  that  character. 

The  reason  and  object  of  a  statute  are  a  clue  to  its 
meaning  (Dwar.  on  Stat.,  695),  and  we  experience  do  diffi- 
culty in  arriving  at  what  we  consider  to  be  the  object  of  the 
statute  which  limits  the  time  within  which  an  action  may  be 
brought  against  a  Sheriff  ''for  a  liability  incurred  by  the 
doing  of  an  act  in  his  official  capacity.*'  We  cannot  believe 
that  the  object  was  to  allow  a  longer  period  for  commencing 
an  action  against  him  and  his  sureties  for  such  liability  than 
is  allowed  for  commencing  an  action  against  him  alone 
for  it. 

Judgment  affirmed. 

We  concur:    Boss,  J.,  Morrison,  0.  J. 


Depabticent  No.  1. 


[Kled  July  27.  1882.1 
No.  8206. 
HEWLETT,  Appeliant,  vs.  MILLEB^  Bespondent. 

Bpiomo  Febfobkamgb — ^Pabox«  Comtbact— Etidkngb — Loan— Tixle.  In 
an  action  for  the  specific  performance  of  a  written  contract  to  ooiit6j 
real  estate,  it  is  competent  for  the  defendant  to  show  that  by  a  sabse- 
qnent  parol  agreement  he  was  to  retain  the  title  until  other  money 
than  that  named  in  the  original  contract  (which  had  been  loaned  l^ 
him)  should  be  repaid;  and  he  may  properly  refoae  to  convey  ontO 
such  other  money  be  repaid. 

Appeal  from  Superior  Court,  Sacramento  County. 

H,  C.  Firebaugh,  for  appellant. 

Estee  dt  BoaU  and  Beatty,  BeaUy  dk  BeaUy,  for  respondent. 

By  the  Court  : 

In  an  action  for  the  specific  performance  of  a  written  con- 
tract to  convey  real  estate,  it  is  competent  for  the  defendant 
to  show  that  by  a  subsequent  parol  agreement  he  waste 
retain  the  title  until  other  money  than  that  named  in  the 
originsd  contract  (which  had  been  loaned  by  him)  should  be 
repaid ;  and  he  may  properly  refuse  to  convey  until  such  other 
money  be  repaid.  (Clark  vs.  Grant,  14  Ves.  Jr.  519;  Qtdnn 
vs.  Boathy  37  Conn.  16.)  This  is  practically  the  only  ques- 
tion involved  in  this  case.  The  judgment  is  therefore 
affirmed. 
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In  Bakk. 


fPiled  July  29,  1882.1 

No.  10,723. 

PEOPLE,  Bespondent,  ys.  HALL,  Appellant. 

AfpbaIi — ^Ebbob.    No  error  appeariog  is  the  record  the  judgment  and  order 
denying  a  motion  for  a  new  trial  will  be  affirmed. 

Appeal  from  Superior  Court,  San  Francisco. 

J,  J.  Maguirey  for  appellant. 
AUomey-Oenei'dl  Hart,  for  respondent. 

By  the  Court : 

No  error  appearing  in  the  record,  the  judgment  and  order 
denying  the  motion  for  a  new  trial  are  affirmed. 


Depabtment  No.  2. 


[Filed  July  28,  1882.] 

No.  8119. 

DEWEY,  Appellant,  vs.  FBANK  et  al.,  Bespondents. 

Kkw  Tbial — SuBPBisB — DisoBSTioK — Pbacticb  .  The  Oonrt  was  not  justified 
in  the  exercise  of  a  proper  disoretion  in  granting  a  new  trial  herein  on 
the  ground  of  surprise. 

Id. — EviDBHOB— Ruling — Ebbob  of  Law — Exobftion — Av7ii>ayit.  The 
failure  of  the  Court  to  rule  upon  the  admissibility  of  testimony  when 
offered,  the  ruling  on  which  was  reserred  by  the  Court  until  the  eyi- 
dence  was  dosed,  is  an  irregularity  in  the  proceedings  of  the  Courts 
on  which  ground  defendants  did  not  more  for  a  new  trial. 

Id. — Id.  If  it  is  an  error  ot  law  it  could  only  be  brought  before  the  Court 
on  affidayit.  (C.  0.  P.,  658.)  It  was  not^  howeyer,  an  error  inlaw 
occurring  at  the  trial  and  excepted  to  by  the  moying  party,  for  the 
-record  shows  no  exception. 

Appeal  from  Superior  Court,  Los  Angeles  Oounty. 

Branson  &  WeUa,  for  appellant. 
OlasseU  &  Smith,  for  respondents. 

By  the  Court  : 

In  this  cause  judgment  passed  for  plaintiff.  Defendants 
moved  for  a  new  trial  on  several  grounds,  among  which  was 
surprise  which  ordinair  prudence  could  not  have  guarded 
against,  insufiSciency  of  the  eVidence  to  justify  the  decisioik 
and  errors  of  law  occurring  at  the  trial  and  excepted  to  by 
the  defendants.  This  motion  was  granted  on  the  ground  of 
mrprise.    The  plaintiff  appeals  from  this  order. 
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We  have  examined  the  questions  as  to  surprise,  and  are  of 
opinion  that  there  was  no  surprise  in  its  legal  meaning.  The 
Cfourt  was  not  then  justified  in  the  exercise  of  a  proper  dia^ 
oretion  in  granting  a  new  trial. 

H  the  order  could  be  sustained  on  any  of  the  othergroondB 
on  which  defendants  moyed,  we  would  affirm  it.  We  haye 
examined  them,  and  do  not  think  they  justify  an  affirmance 
of  the  order.  It  is  proper  to  add  that  as  to  the  failure  of  the 
Court  below  to  rule  on  the  admissibility  of  certain  corre- 
spondence offered  by  defendants  and  objected  to  by 
plaintiff,  the  ruling  on  which  was  reserved  by  the  Court 
until  the  evidence  was  closed,  we  are  of  opinion  that  the 
point  is  not  before  us  for  decision.  This  was  an  irregularity 
m  the  proceedings  of  the  Court,  and  the  defendants  did  not 
move  on  that  ^ound.  It  seems  to  have  been  treated  as  an 
error  of  law.  If  it  is  an  error  of  law  it  could  only  be  brought 
before  the  Court  on  affidavit.  (C.  C.  P.,  Sec.  658.)  It  was 
not,  however,  an  error  of  law,  occurring  at  the  trial  and 
excepted  to  by  the  moving  party,  for  the  record  shows  no 
exception. 

The  order  is  reversed  and  the  cause  remanded. 


In  Bank. 

[Filed  July  26,  1882.] 
No.  7998. 
OBENA,  Appellant,  vs.  SHERMAN,  Bespondent. 

Taxation — Statsmbnt — ^Assessob—  Constitution — PounoAL  Codb.  Section 
3633,  Political  Code,  providing  for  furnishing  Assessor  with  a  state- 
ment of  property  is  consistent  with  Section  8  of  Article  XTTT  of  the 
Constitution. 

Id, — Id.  An  entry  on  the  assessment  book  opposite  the  name  of  the  party 
assessed,  that  he  had  "  neglected  to  return  statement  as  required  by 
Section  3629,  Political  Code,"  is  snffloient. 

Appeal  from  Superior  Court. 

By  the  Ooxjbt  : 

Section  3633  of  the  Political  Code  cannot  be  held  to  be 
unconstitutional  unless  it  be  inconsistent  with  some  provision 
of  the  Constitution,  and  as  we  read  Section  8  of  Article  XTTI 
of  the  Constitution  there  is  no  inconsistency  between  said 
section  of  the  Code  and  the  Constitution.  As  we  construe 
the  Constitution,  that  section  of  the  Code  might  be  enacted 
now. 
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We  think  that  the  entry  on  the  assessment  book  opposite 
I  the  name  of  appellant,  that  he  had  ''neglected  to  return 

I  statement  as  required  by  Section  3629,  Pohtical  Code,"  suffi- 

■  cient.     The  law  says  tnat  the  Assessor  '^  must  note  the  re* 

^  fusal  on  the  assessment  book,"  etc.     It  seems  to  us  that  the 

entry  which  he  made  was  the  equivalent  of  that. 
'i  Judgment  affirmed. 


»' 


In  the  Circuit  Court  of  the  United  States. 

Before  Justices  Field  and  Sawyer. 


[RBVISBD  and  OFITCIAL  OPINION.] 


In  the  Matter  of  QUONG  WOO  ON    HABEAS  CORPUS. 

L  An  ordinance  of  the  Supervisors  of  the  city  and  county  of  San  Francisco  de- 
clared that  it  should  be  unlawful  for  an^  person  '*to  establish,  maintain,  or 
carr^  on  any  laundry  within  certain  limits,"  which  embraced  more  than  half 
of  the  dty  and  county,  without  first  having  obtained  the  consent  of  the 
Board  of  Supervisors,  which  should  only  b^  granted  upon  the  recommendation 
of  not  less  than  twelve  citizens  and  tax -payers  in  the  block  in  which  the 
laundiy  was  proposed  to  be  established,  maintained  or  carried  on :  Held,  that 
the  orcunance  was  invalid  in  that  it  made  the  power  vested  in  the  Supervisors 
depend  for  its  exercise  upon  the  consent  of  otners.  Their  power  cannot  be 
thus  delegated  to  others,  or  made  dependent  upon  others*  approval 

2.  The  business  of  a  laundry,  that  is,  the  washing  of  clothing  ana  cloths  of  various 
kinds,  and  ironing  or  pressing  them  in  a  condition  to  be  used,  is  not  of  itself 
a^nst  good  morals,  or  contrary  to  public  order  and  decency;  it  is  not  offen- 
sive to  the  senses  or  disturbing  to  the  neighborhood  where  conducted,  nor  is 
it  dangerous  to  the  public  safety  or  health. 

S.  The  Supervisors  caomot  make  the  prosecution  of  this  business  in  particular 
blocks  depend  upon  the  consent  of  a  prescribed  number  of  citizens  and  tax- 
payers of  the  block.  Such  a  restriction  ui>on  the  pursuit  of  a  lawful  and 
inoffensive  occupation  is  against  common  right  and  void.  The  restriction 
might  be  equally  applied  to  the  pursuit  of  all  other  lawful  and  inoffensive 
occupations. 

4.  If  the  business  be  conducted  in  a  mann^  that  is  offensive  or  dangerous  the 
Supervisors  ma^  direct  the  manner  to  be  changed,  and  prescribe  reffuhitions 
for  its  prosecution.  If  the  building  in  which  it  is  carried  on  is,  by  its  struc- 
ture, form,  or  material,  unsafe,  the  Supervisors  may,  by  proper  proceedings, 
have  it  altered  or  removed. 

&  Licenses  cannot  be  reauired  hj  the  Supervisors  as  a  means  of  prohibiting  any 
of  the  avocations  of  life,  which  are  not  injurious  to  public  morals  or  offensive 
to  the  senses,  or  dangerous  to  the  public  health  and  safety:  nor  can  condi- 
tions be  annexed  to  their  issue  which  would  tend  to  such  pronibition. 

6L  An  alien  between  whose  coimtry  and  the  United  States  there  is  a  treaty  stipu- 
lating that  the  citizens  or  subjects  of  his  country  shall  have  here  all  the 
rights,  privileges,  and  immunities  Of  the  subjects  of  the  most  favored  nation 
with  which  the  United  States  have  a  treaty,  has  the  right  to  pursue  any  law- 
ful business  here,  and  cannot  be  prevent«l  from  its  pursuit  by  an  invalid 
ordinance  of  the  Supervisors,  and  if  arrested  under  it,  may  apply  to  the  Cir- 
cuit Court  of  the  United  States  to  be  discharged. 

In  May  of  the  present  year  an  ordinance  was  passed  by  the 
Board  of  Supervisors  of  the  city  and  county  of  San  FrancisGO, 
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which  took  effect  on  the  tenth  day  of  June  following,  to  regulate 
the  establishment,  maintenancoi  and  licensing  of  laundries  within 
certain  designated  limits,  and  prescribing  punishment  for  estab- 
lishing or  carrying  on  the  business  of  a  laundry  in  yiolation  of 
its  provisions. 

In  its  first  section  the  ordinance  declares  that  after  its  passage 
it  shall  be  unlawful  for  any  person  ''  to  establish,  maintain,  or 
cany  on  any  laundry  within  that  portion  of  the  city  and  county 
of  San  Francisco  lying  and  being  east  of  Ninth  and  Larldn 
streets,  without  having  first  obtained  the  consent  of  the  Board 
of  Supervisors,  which  shall  only  be  granted  upon  the  recom- 
mendation of  not  less  than  twelve  citizens  and  tax-payers  in  the 
block  in  which  the  laundry  is  proposed  to  be  establidied,  main- 
tained, or  carried  on.'' 

The  second  section  declares  that  the  License  Collector  shall 
not  issue  a  license  to  any  person  or  persons  proposing  to 
establish,  maintain,  or  carry  on  a  laundry  withm  the  limits 
mentioned,  unless  he,  she,  or  they  shall  first  have  obtained  from 
the  Board  of  Supervisors  their  written  consent  thereto,  based 
upon  the  recommendation  of  citizens  and  tax-payers,  as  provided 
in  the  first  section. 

The  third  section  makes  the  violation  of  these  provisions  a 
misdemeanor,  upon  conviction  of  which  the  party  may  be 
punished  by  a  fine  not  exceeding  one  thousand  dollars,  or  hj 
imprisonment  not  exceeding  six  months,  or  by  both. 

The  petitioner  is  a  subject  of  the  Emperor  of  China,  residing 
in  the  city  of  San  Francisco  under  the  provisions  of  the  treaty 
between  that  country  and  the  United  States,  and  alleges  that 
he  has  for  the  last  eight  years  been  engaged  in  carrying  on  the 
business  of  a  laundry  within  the  limits  of  the  district  mentioned, 
and  has  at  all  times  paid  the  license  tax  exacted  from  him 
under  previous  ordinances,  and  is  strll  ready  to  pay  any  such 
license  tax;  that  his  license  issued  under  said  ordinances 
expired  on  the  thirtieth  of  June  last;  that  there  now  exist  and 
have  existed  for  years  with  the  residents  of  the  city  and  county 
of  San  Francisco,  and  its  citizens  and  tax-payers,  great 
antipathy  and  hatred  toward  the  people  of  his  race;  that  com- 
binations among  such  residents  have  been  formed  to  drive  them 
from  the  country;  that  in  consequence  of  this  feeling  it  has  been 
impossible  for  him  to  obtain  the  recommendation  of  twelve 
citizens  and  tax-payers  to  carry  on  his  business  in  the  block 
where  he  is  now  engaged  as  required  by  jthe  ordinance  of  June 
tenth;  and  that  for  carrying  on.  his  business  without  a  license 
issued  upon  such  recommendation  he  has  been  arrested,  and  is 
now  restrained  of  his  liberty  by  the  Chief  of  Police.  That 
officer  returns  that  he  holds  the  petitioner  under  a  warrant 
issued  by  a  Justice  of  the  Peace  and  acting  Police  Judge  of  the 
city  and  county,  issued  upon  a  charge  of  misdemeanor  against 
him  for  violating  the  provisions  of  the  ordinance  in  question, 
and  accompanies  his  return  with  a  copy  of  the  warrant 
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The  questioii  presented  ia  the  Talidit;  of  the  ordinance  in 
requiring:,  for  the  issue  of  a  licesBS  to  "  eetahlifih,  maintain,  or 
CBR7  on  "  a  laundir  within  the  limita  mentioned,  the  reoommen- 
datioQ  of  twelve  citizens  and  tax-papers  in  the  block  in  which 
tlie  laondiy  is  to  be  "  established,  maintained,  or  carried  on." 

The  ordmance  in  terms  covers  all  laundries,  whether  used  for 
the  separate  wants  of  a  family  or  for  the  washing  of  clothes  of 
others  for  hire.  We  shall  assume,  however,  that  it  has  refeienoe 
oaly  to  laundries  of  the  latter  class.  It  is  directed  equally  against 
Uioee  who  establish  Uiem,  those  who  maintain  them,  and  those 
who  carry  them  on.  If  the  recommendation  of  any  parties  in 
the  blocb  can  be  required  as  a  condition  of  granting  the  license 
for  either  of  these  purposes,  the  number  is  a  matter  of  discretion 
mtb  the  Supervisors  They  may  require  the  recommendation 
of  doable  or  treble  the  number  designated;  they  may  exact  the 
aaanimous  recommendation  of  the  citizens  and  tax-payers  of  the 
block.  Nor  need  they  confine  the  reconunendation  required  to 
dtlzens  and  tax-payers;  any  other  class  may  be  equally  desig- 
nated. They  may  require  it  of  some  of  our  worthy  resident 
ahens  from  Europe — gentlemen  of  Irish  or  Oeruian  nativity.  - 
Indeed,  if  they  can  make  the  exercise  of  their  legislative  power 
in  the  granting  of  licenses  dependent  upon  the  approval  of  any- 
body else,  they  may  place  the  approval  with  whomsoever  they 
nuy  deem  best,  and  no  one  can  control  their  action. 

They  have  the  power,  by  the  Act  of  April  26,  1863,  "  to  pio- 
bibit,  and  suppress,  or  exclude  from  certain  limits,  or  to  regulate, 
all  occupations,  houses,  places,  pastimes,  amusements,  exhibi- 
tions,  ukd  practices,  which  are  against  good  morals,  contrary  to 

giblio  order  and  decency,  or  dangerous  to  the  public  safety." 
nt  the  business  of  a  laundry — that  is  the  washing  of  clothing 
and  cloths  of  various  kinds,  and  ironing  or  pressing  them  to  a 
condition  to  be  used—is  not  of  itself  against  good  morals,  or 
contrary  to  public  order  or  decency.  It  is  not  offensive  to  the 
senses,  or  d^tnrbing  to  the  neighborhood  where  conducted,  nor 
is  it  dangerous  to  the  public  safety  or  health.  It  would  be  ab- 
surd to  affirm  that  it  is.  If  it  be  conducted  in  a  manner  that  is 
offensive  or  dangerous,  the  Supervisors  may  direct  the  manner 
to  be  changed,  and  prescribe  regulations  for  its  prosecution. 
If  the  building,  in  which  it  is  carried  on,  is  by  its  structure, 
form  or  material  unsafe,  the  Supervisors  may  by  proper  pro- 
ceedings have  it  altered  or  removed.  This  power  the  Super- 
visors possess  with  reference  to  all  avocations  and  the  buildmgs 
in  which  they  are  prosecuted.  All  business  must  be  so 
conducted  as  not  to  endanger  the  public  safety  and  health. 
Here  we  are  concerned  only  vrith  the  business  of  a  laundry  by 
itself;  the  manner,  or  the  buildings  in  which  it  is  conducted 
are  not  before  us.  The  ordinance  applies  as  well  to  a  laundry 
in  a  fire-proof  building,  as  to  one  in  a  wooden  shanty.  In  the 
buffinesB  of  a  laundry  by  itself,  there  is  nothing  objectionable 
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that  may  not  be  urged  against  all  occupations  in  the  city  and 
county.  If,  therefore,  the  Superyisors  can  make  its  prosecution 
depend  upon  the  approval  of  others  in  its  neighborhood,  thej 
may  require  a  similar  approval  for  the  prosecution  of  other 
business  equally  inoflfensiye.  fhej  mar  require  members  of  the 
bar  to  close  their  offices  agamst  professional  business  unless 
they  can  secure  the  recommendation  in  their  behalf  of  such 
parties  in  the  block  where  the  offices  are,  as  may  be  designated. 
So,  too,  with  bankers,  merchants,  traders,  mechanics,  joumalistB, 
publishers,  printers — ^indeed,  with  all  brainworkers  and  hand- 
workers— the  pursuit  of  their  avocations  in  particular  localitiet 
may  be  made  to  depend  not  upon  their  wishes,  their  means, 
the  position  of  their  property,  the  facilities  afforded  for  their 
business,  but  upon  the  favor  or  caprice  of  others,  whose  actions 
they  cannot  control  by  any  legal  proceedings.  A  party  might 
not  even  be  able  to  obtain  a  license  to  carry  on  business  on  his 
own  land,  provided  he  should  possess  an  entire  block,  and  it 
i^ould  not  be  occupied  by  others  who  could  give  the  recom- 
mendation exacted.  Such  a  restriction  upon  the  freedom  of 
pursuit  of  a  lawful  occupation  is  not  authorized  by  any  power 
vested  in  the  Board  of  Supervisors;  and  it  may  be  doubted 
whether  it  could  be  authorized  by  any  legislative  body  under 
our  form  of  government. 

The  Supervisors  are,  it  is  true,,  empowered  by  the  Act  of 
March  3,  1872,  to  ''license  and  regulate  all  such  callings, 
trades,  and  employments,  as  the  public  good  may  require  to 
be  licensed  and  regulated,  and  as  are  not  prohibited  by  law," 
but  their  power  cannot  be  delegated  by  them  to  others,  or 
its  exercise  made  dependent  upon  others'  consent.  The  power  of 
legislation  vested  in  them  is  a  public  trust,  which  can  only 
be  executed  in  consonance  with  the  general  purposes  of  the 
municipality,  and  in  subordination  to  the  general  laws  and 
policy  of  tiie  State.  Their  ordinances  must  be  reasonable, 
that  is,  not  oppressive,  nor  unequal,  nor  unjust  in  their  oper< 
ation,  or  they  will  not  be  upheld.  Such  is  the  well  establisned 
doctrine  with  respect  to  the  legislation  of  municipal  bodies.  In 
Ex  parte  Franks  it  was  applied  by  the  Supreme  Court  of  Califor- 
nia to  an  ordinance  passed  by  the  Supervisors,  under  the  Act  in 
question,  exacting  a  license  for  selling  goods,  and  fixing  a  differ- 
ent rate  where  the  goods  were  within  uie  corporate  limits  or  m 
transihi  to  the  city,  and  where  the  goods  were  without  the  citj 
and  not  in  transitu  to  it.  The  ordinance  was  held  to  be  unjust, 
oppressive,  unequal,  and  partial,  and  for  these  reasons,  as  well 
as  because  it  was  in  restraint  of  trade  between  the  city  and  the 
interior  of  the  State,  was  adjudged  to  be  void.  The  decision  of 
the  Court  was  accompanied  by  some  very  just  observations  upon 
the  limitations  to  the  exercise  of  legislative  power  in  the  passage 
of  ordinances  by  municipal  bodies.    (52  Cal.  p.  606.) 
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lioenses  for  callings,  trades,  and  employments  may  be  re- 
quired by  the  Supervisors  where  the  nature  of  the  business  de- 
mands special  knowledge  or  qualifications  on  the  part  of  the  parfy, 
as  in  the  case  of  dealers  in  drugs.  They  may  also  be  required 
as  a  means  of  raising  revenue  for  municipal  purposes.  But  in 
neither  case  can  they  be  required  as  a  means  of  prohibiting  any 
of  the  avocations  of  life,  which  are  not  injurious  to  public  morals, 
nor  offensive  to  the  senses,  nor  dangerous  to  the  public  health  and 
safety.  Nor  can  conditions  be  annexed  to  their  issue  which 
would  tend  to  such  a  prohibition.  The  exaction  for  taij  such 
purpose  of  a  license  to  pursue  an  avocation  of  this  nature,  or 
making  its  issue  dependent  upon  conditions  having  such  a 
tendency,  would  be  an  abuse  of  authority.  Such  is  evidently 
the  tendency  and  purpose  of  the  condition^)  required  in  the  ordi- 
nance in  question  in  this  case,  and  we  have  no  doubt  of  its  in- 
validity for  that  cause. 

The  petitioner  is  an  alien,  and  under  the  trealy  with  China 
is  entitled  to  all  the  rights,  privileges  and  immunities  of  sub- 
jects of  the  most  favored  nation,  with  which  this  country  has 
treaty  relations.  Being  a  resident  here  before  the  passage  of  the 
recent  Act  of  Congress,  restricting  the  immigration  of  subjects 
of  his  country,  he  has,  under  the  pledge  of  the  nation,  the  right 
to  remain,  and  follow  any  of  the  lawful  ordinary  trades  and  pur- 
suits of  life,  without  let  or  hindrance  from  the  State,  or  any  of 
its  subordinate  municipal  bodies,  except  such  as  may  arise  from 
the  enforcement  of  equal  and  impartial  laws.  His  liberty  to 
follow  any  such  occupation  cannot  be  restrained  by  invalid  leg- 
islation of  any  kind — certainly  not  by  a  municipal  ordinance  that 
has  no  stronger  ground  for  its  enactment,  than  the  miserable 
pretense  that  the  business  of  a  laundry,  that  is  of  washing 
clothes  for  hire,  is  against  good  morals  or  dangerous  to  the  pub- 
lic safety. 

It  f  oUows  that  the  petitioner  is  illegally  restrained  of  his  liberty, 
and  must,  therefore,  be  discharged.     Ordered  accordingly. 

Field,  Circuit  Justice. 
Sawteb,  Circuit  Judge. 

McAUisier  d  Berlin,  Thomas  D.  Riordan,  for  petitioner. 
L  E.  Prail,  Dislrici  AUomey,  contra. 


Abstracts  of  Recent  Decisions. 


Abmibaltt — ^Dauaobs.  Upon  a  libel  for  a  collision,  the  libel- 
ant may  be  allowed  damages  for  the  loss  of  the  use  of  his  vessel 
while  laid  up  for  repairs,  and  if  at  the  time  of  the  collision  she 
was  in  no  need  of  repair,  and  was  engaged  in  and  peculiarly 
fitted  for  a  particular  business,  and  her  charter  value  cannot  be 
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otherwise  satisfactorily  ascertained,  the  average  of  the  net  profits 
of  her  trips  for  the  season  may  be  adopted  as  the  measure  of  al- 
lowance.— Steamboat  Potomac  vs.  Cannon^  TJ.  S.  Sap.  Gt.,  13 
Beporter,  759. 

Bemoyal  of  Lateral  Suppobt.  A  municipal  corporation,  in 
making  a  street  along  a  hillside,  so  excavated  the  ground  in  the 
street  as  to  cause  the  land  above  to  slide  and  injure  the  lot  of  the 
plaintiff.  Held,  that  the  fact  that  the  plaintiff's  lot  did  not  abut 
immediately  on  the  street  did  not  exempt  the  corporation  from 
liability;  that  its  liability  did  not  depend  upon  the  ownership  of 
the  injured  property,  but  upon  the  extent  of  the  injury  of  which 
its  removal  of  the  lateral  support  of  the  hill  was  the  efficient 
cause. — Keating  vs.  Cincinnaiiy  Sup.  Ct.  Ohio,  2  Ohio  Law  Jour. 
585. 

SuBBTv — Patmbkt.  Where  a  creditor  secured  in  an  assign- 
ment of  the  principal  debtor's  property  receives  his  share  of  the 
fund,  he  cannot  afterwards  assert  the  discharged  part  of  the 
debt  against  the  surety. — National  Bank  vs.  Alexander,  Sup.  Ct 
N.  C.  13  Rep.  792.  | 

Malice — ^Deadly  Weapon.  The  use  of  a  deadly  weapon  is  a 
fact  from  which  malice  may  be  presumed,  and  the  character  of 
the  weapon  used,  as  being  deadly  or  otherwise,  is  ordinarily  a 
question  for  the  jury  to  determine  from  the  evidence.  A  charge 
is  erroneous  which  asserts  as  a  matter  of  law  that  a  pocket  knife 
may  not  be  a  deadly  weapon. — Sylvester  vs.  The  State,  Sup.  Ci 
Ala.  1  Ala.  Law  Jour.  134. 

Wills — Constbuotion.  A  party  seeking  to  maintain  a  deYiae 
must  show  it  by  the  will  itself,  and.no  defects  in  the  language 
used  in  the  instrument  can  be  supplied  by  parol  proof.  The 
true  inquiry  is,  not  what  the  testator  meant  to  express,  but  what 
the  words  used  do  express. — Burk  vs.  Lee,  Sup.  Ct-  App.  Ya.  6 
Va.  Law  Jour.  420. 

EvmENGs.  Where  a  will  is  contested  on  the  ground  that  there 
was  a  later  will,  the  existence  of  which  proponents  deny,  the 
proponents  can  hardly  object  to  parol  evidence  of  its  contents 
on  the  ground  that  the  alleged  wUl  is  itself  the  best  evidence.— 
Hope's  Appeal,  Sup.  Ct.  Mich.  12  N.  W.  Rep.  682. 

Pabties — DowEB  Intebest.  The  wife  of  a  grantee  of  land, 
against  whom  an  action  is  brought  to  correct  a  mistake  in  the 
description  of  the  land  conveyed,  has  an  inchoate  right  of  dower 
which  would  be  affected  by  a  decree  correcting  the  deed,  and 
she  may  therefore  be  ptoperly  joined  as  a  defendant  to  a  bill 
filed  for  that  purpose. — Damm  vs.  Moon,  Sup.  Ct.  Mich.  12 
N.  W.  Rep.  679. 
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Vol.  IX.  August  19,  1882.  No.  26. 


Send  your  numbers  of  Yol.  9  of  the  Joumal  and  $1.25 
and  we  will  bind  them  in  law  sheep  and  retnm  iree  of 
postage.   The  Index  is  being  printed  and  will  be  supplied. 


Current  Topics. 

CLOSE  OF  VOLUME. 

This  number  closes  Vol.  No.  9  of  the  Joubmal.  We  have  pub- 
lished in  this  Yolume — six  months — two  hundred  and  fifty-six 
opinions  in  full,  besides  many  abstracts.  The  Bar  has  found  it 
necessaiy  to  read  the  Journal. to  keep  abreast  with  the  decisions 
of  our  Supreme  Court.  The  .support  given  us  by  the  Bar  justi- 
fies us  in  promising  a  continuance  of  the  speedy  publication  of 
all  the  opinions,  and  such  improvements  in  the  Joub:<al  as  may 
be  found  necessaiy. 


In  the  following  cases  petitions  for  rehearing  have  been 
granted,  which  has  the  effect  of  nullifying  the  opinions  already 
rendered: 

7782— McCoy  v.  Morrison,  granted  March  7, 1882. 
8081— Chandler  v.  Peoples  S.  B'k,  granted  March  21, 1882. 

I7QQO <C  it  <C  tt  tt  it 

7955— Du  Prat  v.  James  et  al.,  granted  March  27,  1882. 

7091— Benjamin  v.  Stewart,  granted  April  10,  1882. 

6936— Rogers  v.  Maloney  et  al.,  granted  April  10,  1882. 

7460— Ham  v  Santa  Bosa  Bank,  granted  Mav  5,  1882. 

7652— Pamell  v.  Hahn,  granted  May  9,  1882. 

6974— 1h)ham  v.  Hosking,  granted  May  26,  1882. 

7712— Mulrein  v.  KallQch,  granted  June  26, 1882. 

8207— Hall  v.  Thiesen  et  al.,  granted  June  24,  1882. 
7347-_        **  **  **  **  ** 

10662— People  v.  Hamilton,  granted  June  29, 1882. 
7552— S.  &  L  S.  V.  Horton  et  al.,  granted  June  14,  1882. 
6861— BriekeU  v.  Batehelder,  granted  June  29,  1882. 
7084— Savage  v.  Sweeney,  granted  July  25,  1882. 
745a— Sante  Cruz  B.  B.  Co.  v.  Spreckles,  July  25, 1882. 
8280— City  of  Los  Angeles  v.  Los  Angeles,  July  28,  1882. 
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Supreme  Court  of  California. 


In  Bank. 


[Piled  August  15,  1882.3 

No.  6555. 

KING,  Bespondent,  vs.  LA  OBANGE,  Appellant. 

E7B0T1CINT — United  States  Oftiokb — Mint.  Ejectment  will  lie  against  an 
officer  of  the  United  States,  in  possession  as  such  officer,  of  premises 
used  as  a  Branch  Mint  of  the  United  States. 

Id. — JuaisDiOTioN — Pabtibs— Bboobd.  In  all  cases  where  jniisdiction  de- 
pends on  the  party,  it  is  the  party  named  in  the  record.  Where  the 
right  is  in  the  plaintiff,  and  the  possession  is  in  the  defendant,  the 
inquiry  cannot  be  stopped  by  the  mere  assertion  of  title  in  a  sovereign. 

Id. — Oasi  Dkitnouishsd.  Carr  ts.  UniJMi  SiaUes,  98  U.  S.  Bep.  433,  die- 
tingoished. 

Id. — Id. — ^The  Law  of  the  Case.  As  defendant  did  not  proTe  any  addi- 
tional material  fUcts  which  he  omitted  to  prove  on  a  former  trial,  the 
decision  of  this  Ooort  on  the  former  appeal  (60  Gal.  328)  became  the 
law  of  the  case. 

Id. — Eyidenoe — Bbs  Inteb  Alios  Acta.  The  Ooort  properly  mled  ont  a 
letter  of  connsel  for  legatees  of  deceased  Ward  to  the  Se^etary  of  the 
Treasury,  concerning  a  bill  filed  against  suiviving  partners  of  de- 
ceased for  an  accounting,  on  the  ground  that  it  was  res  inter  alios  ada. 

Id. — Action — Suooessob  in  Intebbbt.  The  objection  that  the  Court  had 
not  the  power  upon  the  death  of  Swain,  former  Superintendent  of  the 
Mint,  to  continue  the  action  against  defendant,  as  his  successor  in 
interest^  held,  too  late.    Such  point  was  made  on  the  former  appeal. 

Appeal  from  Fifteenth  District  Court,  San  Francisoo. 

Latimer  dt  Morrow^  for  appellant. 
Oope  dt  Boydy  for  responaent. 

Shabpstein,  J.,  delivered  the  opinion  of  Che  Oonrt: 

This  is  an  action  of  ejectment,  and  the  complaint  is  in  the 
usual  form.  One  of  the  defenses  set  out  in  the  answer  of 
the  defendant  is,  'Hhat  at  the  time  of  the  commencement  of 
this  action,  he  was  Superintendent  of  the  United  States 
Branch  Mint,  situated  on  the  lot  of  land  described  in  the 
complaint  *  *  *  and  as  such  and  not  otherwise,  he  was 
in  possession  of  said  lot  for  the  United  States,  and  not  for 
himself,  and  that  he  never  had  or  claimed  to  have  anj 
interest  therein,  as  owner,  tenant  or  otherwise;  and  that 
from  1854,  down  to  the  present  time,  the  United  States  has 
continuously  been,  and  still  is  the  owner  in  fee  and  in  the 
sole  and  exclusive  possession  of  said  lot,  and  every  part 
thereof." 
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It  is  not  claimed,  and  could  not  successfully  be  claimed, 
that  by  the  interposition  of  this  plea  the  Court  was  ousted 
of  jurisdiction  to  proceed  further  in  the  action.  But  an 
issue  was  raised  which  the  Court  was  bound  to  try  the  same 
as  any  other  issue  in  the  case.  If  the  facts  alleged  turned 
out  to  be  true,  they  would  constitute  a  defense  to  the  action. 
Otherwise  not.  Ab  to  some  of  these  facts  there  was  no  con- 
troTcrsy .  The  plaintiff  admitted  '  'that  since  May,  1854,  the 
(Government  of  the  United  States  has  claimed  title  to  the 
premises  now  in  dispute,  and  that  since  said  time  said 
premises  have  been  m  the  exclusive,  open,  and  notorious 

Sossession  of  the  successive  Superintendents  of  said  Branch 
[iiit,  as  the  officers  of  and  in  behalf  of  the  United  States, " 
under  a  deed  from  one  Curtis  to  James  Guthrie,  Secretary 
of  the  Treasury. 

It  was  not  admitted  that  the  Government  of  the  United 
States  was  ever  at  any  time  the  owner  in  fee  of  said  lot,  or 
that  the  Gk)vernment  was  ever  in  possession  of  it,  unless  the 
possession  of  the  defendant  was  the  possession  of  the 
Government.  But  it  is  insisted  that  the  admission  shows 
that  he  was  not  in  possession  of  the  demanded  premises 
within  the  meaning  of  that  term  as  used  in  the  law  of  eject- 
ment, and  that  therefore  the  ju^;ment  is  erroneous. 

This  precise  question  arose  m  Polack  vs.  Mansfield^  4A 
Gal.  36,  and  it  was  there  held  that  the  action  of  ejectment 
would  lie  against  an  officer  of  the  United  States  in  possession 
of  the  demanded  premises  for  the  purposes  of  a  military 
oamp  or  fortification  under  the  direction  of  the  Secretary  of 
War  or  the  President  of  the  United  States.  In  support  of 
ttis  the  Court  cited  Meigs  vs.  McClmig's  Lessee^  9  Cranch,  11, 
in  which  the    Court  said:    ''The    land  is    certainly  the 

Sroperty  of  the  plaintiff  below,  and  the  United  States  cannot 
ave  intended  to  deprive  him  of  it  by  violence,  and  without 
compensation.  This  Court  is  unanimously  and  clearly  of 
opinion  that  the  Circuit  Court  committed  no  error  in  in- 
structing the  jury  that  the  Indian  title  was  extinguished  to 
the  land  in  controversy,  and  that  the  plaintiff  bdow  might 
sustain  his  action.''  And  OsbomYS.  The  Bunk  of  the  VnUed 
States,  9  Wheaton,  733,  in  which  Chief  Justice  Marshall, 
delivering  the  opinion  of  the  Court,  used  the  following 
language:  '' It  may,  we  think,  be  laid  down  as  a  rule,  whicn 
admits  of  no  exception,  that  in  all  cases  where  jurisdiction 
depends  on  the  party,  it  is  the  party  named  in  the  record. 
Where  the  right  is  in  the  plaintiff,  and  the  possession  is  in 
ihe  defendant.  Hie  inquiry  cannot  be  stopped  by  the  mere 
assertion  of  title  in  a  sovereign.''   Also,  Jackson  vs.  Wilcox, 
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1  Scammon,  344,  in  which  the  SuiMfeme  Oonrt  of  IllinoiB 
held  that  the  defense  that  ejectment  would  not  Ue  because 
the  occupant  of  the  demandea  premises  was  an  officer  of  the 
United  States,  and  in  possession  as  such  officer,  and  not 
otherwise,  could  ''not  be  tolerated  for  a  moment/' 

(kbom  vs.  The  Batik  of  the  United  Staies,  supra,  is  cited  in 
Davie  vs.  Gray^  16  Wallace,  220,  in  which  the  Court  says 
that  it  was  decided  in  the  former  case  that,  ''  In  deciding  who 
are  parties  to  the  suit  the  Court  will  not  look  beyond  the 
record.  Making  a  State  officer  a  party  does  not  make  tiie 
State  a  party,  although  her  law  may  have  prompted  his  ac- 
tion, and  the  State  may  stand  behind  him  as  the  real  party 
in  interest." 

In  Stoasey  vs.  North  Carolina  BaUroad  Company^  1  Hughes 
17,  Chief  Justice  Waite  says:  ''Since  the  case  of  Osbom  vs. 
Ihe  Bank  of  the  United  States,  it  has  been  the  uniform  prac- 
tice of  the  Courts  of  the  United  States  to  take  jurisdiclicm 
of  cases  affecting  the  property  of  a  State  in  the  hands  of  its 
agents,  without  making  the  State  a  party,  where  the  property 
or  the  agent  is  within  the  jurisdiction.  In  such  cases  the 
Courts  act  through  the  instrumentality  of  the  property  or  the 
agent." 

These,  and  Brawn  vs.  Huger,  21  How.  305,  Cooley  vs. 
O'Connor,  12  Wallace,  391,  and  Orisar  vs.  McDotoeU,  6  Wal- 
lace,  363,  preceded  the  case  of  Carr  vs.  United  Stales,  98  U. 
S.  433.  The  question  which  the  Court  had  to  decide  in  the 
latter  case  was  whether  the  United  States  would  be  concluded 
by  a  judgment  recovered  in  an  action  of  ejectment  against  a 
mere  officer  of  the  Government,  holding  possession  of  the 
demanded  premises  solely  by  virtue  of  his  office.  The  Court 
held  that  tne  Government  was  not  estopped  by  that  judg- 
ment from  maintaining  an  action  to  quiet  its  title  to  tiie 
premises  in  controversy^.  But  the  Court  did  not  treat  the 
judgment  recovered  in  ejectment  as  void.  It  did  not  say  that 
the  Government  was  entitled  to  have  its  title  quieted  because 
it  claimed  the  land,  and  was  in  possession  of  it  by  its  officers 
or  agents  when  the  action  of  ejectment  was  commenced. 
But  tne  Court  went  fully  into  the  question  of  title,  and  held 
that  the  Government  had  a  valid  title  to  the  land,  and  was 
not  estopped  from  ascertaining  it  by  a  judgment  renderod 
in  an  action  to  which  it  was  not,  and  could  not  be  made  a 
party  without  its  express  consent. 

In -one  part  of  the  opinion  the  Court  did  say:  "If  a  pro- 
ceeding would  lie  against  the  officers  as  individuals  in  the 
case  of  a  marine  hospital,  it  might  be  instituted  with  equal 
facility  and  right  in  reference  to  a  postoffioe  or  a  custom- 
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house,  a  prison  or  a  foridfication."  Bat  that  was  entirely 
outside  of  the  case  which  the  Oonrt  had  before  it.  As  before 
stated,  the  only  question  which  the  Conrt  had  before  it  was, 
whether  the  judgment  rendered  against  an  agent  or  officer 
of  the  Government  in  a  case  like  this  would  be  a  bar  to  an 
action  by  the  Government  to  recover  the  same  properly  from 
the  party  who  had  recovered  it  in  the  action  against  said 
a^ent  or  officer.  And  since  the  Government  cannot  be  sued 
without  its  consent,  but  can  maintain  an  action  against  any 
one  else  whether  he  consents  or  not,  it  would  seem  to  result 
from  the  doctrine  laid  down  in  that  case  that  a  {)erson  who 
claims  title  to  land  in  the  possession  of  the  United  States 
cannot  have  his  title  finally  determined  in  any  other  way 
than  by  bringing  an  action  of  ejectment  against  the  officer 
in  possession  of  Ihe  demanded  premises  and  recovering  a 
jud^ent  against  him  which  would  constitute  no.  bar  to  an 
action  by  the  Government  to  recover  the  same  property 
back. 

In  a  note  to  Lee  vs.  Kauffman^  3  Hughes,  150,  Hughes,  J., 
in  speaking  of  the  opinion  in  Garr  vs.  The  United  States, 
says:  ''  There  is  a  dictum  in  the  case  that  where  it  appears 
in  the  course  of  a  suit  for  possession  that  the  possession  as- 
sailed is  that  of  the  Government,  the  suit  ought  to  cease; 
but  this  is  a  dictum,  and  I  am  not  at  liberty  to  assume  that 
the  Oourt  would  intend  by  a  dictum  to  overrule  its  own 
judgments  in  the  cases  of  Meigs  vs.  McClung,  Wilcox  vs. 
Jackaon,  Ouisar  vs.  McDowell,  and  Cocley  vs.  G* Connor.^ 

It  does  not  seem  to  us  that  Carr  vs.  The  United  States  is 
an  authority  in  point  upon  the  question  of  the  right  of  the 
plaintiff  to  maintain  this  action.  And  we  think  that  the  de- 
cision in  Polack  vs.  Mansfield,  supra,  is  in  harmony  with  the 
weight  of  authority  upon  that  question. 

&it  this  is  not  the  only  ground  upon  which  the  appellant 
insists  that  the  order  denying  his  motion  for  a  new  trisd 
should  be  reversed. 

He  in  effect  says,  that  if  it  be  conceded  that  the  facts  ad- 
mitted by  the  plaintiff  did  not  constitute  a  complete  defense 
to  the  action,  that  those  facts  taken  in  connection  with  other 
facts  proved  at  the  trial  did  establish  a  complete  defense. 

The  case,  as  now  presented,  is  somewhat  complicated  by 
reason  of  there  having  been  a  former  trial  and  judgment  and 
an  appeal  to  this  Court  from  an  order  denying  the  plain- 
tiff's motion  for  a  new  trial  in  this  same  action.  His  motion 
for  a  new  trial  was  based  upon  insufficiency  of  the  evidence 
to  justify  the  decision  of  the  Court,  and  this  Court  reversed 
the  order  upon  that  ground,  in  effect  holding  that  upon  the 
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evidence  before  tiie '  Court  on  the  first  trial  the  plaintiff 
should  have  had  judgment  in  his  favor.  (King  vs.  La  Grange, 
50  Cal.  328.)  Unless,  therefore,  the  defendant  on  the  last 
trial  proved  some  material  fact  which  he  omitted  to  prove 
on  the  first  trial,  the  decision  of  this  Court  on  the  former 
appeal  became  ihe  law  of  the  case.  As  stated  in  the  brief 
ot  respondent:  ''  The  effort  of  the  defendant  at  the  first  trial 
was  to  show  that  Perry,  the  executor  of  Ward,  deceased,  at- 
tempted and  purported  to  convey  the  community  interest  of 
the  deceased  by  nis  deed  to  Curtis,  and  further,  that  though 
he  did  not  convey  such  interest,  yet  that  Mrs.  Ward  after- 
wards ratified  the  supposed  conveyance  of  her  communiiy 
interest  tb  Curtis." 

It  was  held  on  the  former  appeal  that  the  evidence  was 
insufficieiit  to  support  a  finding  Qiat  the  deceased  attempted 
to  dispose  of  more  than  his  own  half  of  the  community 
propel^,  or  that  his  widow  knowingly  performed  any  act 
indicating,  or  which  could  be  constraed  to  be  a  waiver  of 
her  rights  under  the  will. 

Upon  the  question  of  the  intention  of  the  testator  to  devise 
more  than  his  own  half  of  the  community  property,  the  evi- 
dence on  the  last  trial  was  the  same  as  upon  the  first,  and 
this  Court,  on  the  former  appeal,  held  that  that  evidence 
did  not  tend  to  prove  any  such  intention.  That,  therefore, 
is  no  longer  an  open  question  in  this  case. 

Upon  the  question  whether  Mrs.  Ward  ratified  the  sale  of 
her  interest  in  the  community  property,  the  defendant  intro- 
dued  a  bill  in  chancery  filed  m  tiie  united  States  District 
Court  for  California  on  the  18th  of  March,  1854,  by  James 
D.  and  Maria  N.  Yemer,  Grace  T.  Starr,  trustee  of  Emily 
H.  S.  Ward,  and  Emily  H.  S.  Ward  against  Joseph  B. 
Curtis,  and  Philo  H.  Perry,  executor,  etc.  TUs  oill  is 
signed  by  McGraw  &  Wills  as  .solicitors  for  Mr.  and  Mrs. 
Yemer,  and  by  J.  H.  Clay  Mudd  as  solicitor  for  Mrs.  Stair 
and  Mrs.  Ward,  and  is  sworn  by  Henry  Carrington,  as  attor- 
ney in  fact  of  Mrs.  Starr  and  Mjts.  Ward.  The  relief  prayed 
was  that  the  sale  from  Perry,  executor,  to  Curtis  should  be 
set  aside,  and  the  surviving  partners  of  Ward,  deceased, 
should  pay  over  to  his  executor  one-third  of  the  money  re- 
ceived and  to  be  received  from  the  United  States  under  the 
contract  of  Curtis  for  the  sale  of  said  premises  to  the  United 
States.  In  the  opinion  of  the  Attorney-General  of  the  United 
States:  ''The  bill,  from  beginning  to  end,  in  its  body  and 
praver  for  relief,  affirms  the  sale  to  the  United  States,  and 
seeks  only  an  account  and  decree  to  complainants  of  their 
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due  proportion  of  the  proceeds  of  the  contract  of  sale  to  the 
United  States." 

Unless  the  filing  of  this  bill  operated  as  a  waiver  W  Mrs. 
Ward  of  her  rights  nnder  the  will  of  her  late  husband,  or  as 
a  ratification  of  the  sale  made  by  the  executor,  there  is  no 
evidence  tending  to  prove  that  she  ever  waived  any  of  her 
said  rights,  or  ratified  the  sale  of  her  share  of  the  com- 
munity property,  by  the  executor  of  said  will.  For  this 
Court  held  on  the  former  appeal  that  independently  of 
the  filing  of  said  bill,  there  was  no  evidence  which  tended 
to  prove  such  waiver  or  ratification.  The  theory  of  the 
bill  as  stated  and,  we  think,  correctiy  stated,  by  re- 
spondent's counsel,  is,  ''that  Curtis,  Perry,  and  Ward 
were  tenants  in  common  of  the  lot  in  .question,  on  which 
was  an  assay  office,  and  during  the  life  of  Ward  were  negotia- 
ting to  sell  the  land,  building,  and  machinery  to  the  United 
States  Government  for  the  purposes  of  a  mint;  that  before 
the  bargain  was  concluded  Ward  died,  and  the  surviving 
partners  manipulated  the  matter,  so  that  Perry,  as  execu- 
tor, sold  to  Curtis,  the  other  surviving  paitner,  all  of 
Ward's  interest  in  the  land  and  assay  .office  for  the  in- 
ventory price,  and  then  Curtis  sold  out  to  the  Government, 
and  the  two  divided  the  proceeds.  The  allegation  is  that 
Perry,  as  sole  executor,  conveyed  testator's  interest  to  Curtis. 
There  is  no  allegation  that  Perry  conveyed,  or  purported  to 
convey,  Mrs.  Ward's  interest  as  survivor  of  the  community 
to  Curtis,  or  even  that  the  United  States  supposed  they  were 
getting  her  interest  from  Curtis,  or  that  they  paid  anything 
to  Curtis  for  her  interest,  or  that  any  portion  of  the  price 
received  by  Curtis  was  on  account  of  her  interest." 

We  are  unable  to  see  that  there  is  anything  in  the  bill 
which  tends  to  prove  a  ratification  of  the  conveyance  of  her 
interest  in  the  community  property,  which  it  is  claimed 
that  the  executor  attempted  to  convey.  There  is  no  evi- 
dence that  she  knew  that  the  deed  to  Curtis  purported  to 
convey  her  interest,  and  that,  with  knowledge  of  aU  the 
facts,  and  of  her  legal  position  and  rights,  she  accepted  the 
price  of  said  interest. 

We  do  not  doubt  the  correctness  of  the  ruling  of  the  Court 
upon  the  admissibility  of  the  letter  of  McGraw  &  Wills  in 
evidence.    It  was  clearly  res  inter  alios  acta. 

The  objection  that  the  Court  had  not  the  power  upon  the 
death  of  Swain  to  continue  the  action  against  La  Grange  as 
his  successor  in  interest  comes  too  late. 

Order  affirmed. 

We  concur:  Boss,  J.,  Morrison,  C.  J.,  McKinstry,  J., 
McKee,  J. 
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Dia^ABTMEMT  No.  1. 


(Tiled  July  29,  1882.] 

No.  7777. 

HOLBKOOK,  Appellant,  vs.  MgCAETHT,  Respondent. 

Aonrr^SpKOiFZG  Pbbpobx&noe— Taxss — Bbazi  Estate  Bbokkb— YsBinar 
—  Eyidenoi.  Action  to  compel  specific  performanoe  of  an  agreement 
to  convey  real  estate.  Judgment  for  defendant.  Hdd,  the  general 
verdict  covered  all  the  issnefi,  and,  being  founded  on  conflicting  evi- 
dence, it  would  not  be  disturbed  on  appeal. 

Id. — Id.  Further:  the  documentary  evidence  shows  that  defendant's  agent, 
a  real  estate  broker,  did  not  act  within  the  scope  of  his  authoiity. 
He  was  authorized  to  sell  for  $72,175,  but  sold  for  $72,000.  and  bound 
his  principal  to  pay  out  of  that  sum  taxes  amounting  to  $1,152.35. 
Such  a  sale  was  Uot  authorized. 

Id. — Id.  True,  the  property  was  bound  for  the  taxes  imposed  upon  it,  but 
their  payment  was  a  duty  of  the  owner,  with  which  the  agent  had 
nothing  to  do.  He  was  not  employed  to  pay  taxes  nor  to  contract 
for  their  payment. 

Id. — Id.  The  finding  as  to  absence  of  ratification  is  sustained  by  the  evi- 
dence. 

Appeal  from  Superior  Court,  San  Francisco. 

McAUtster  &  Bergin,  for  appellant. 
Uoyd  &  Newlanda,  for  respondent. 

MoEee,  J.,  delivered  the  opinion  of  the  Court: 

This  was  an  action  to  compel  specific  performance  of  an 
agreement  to  convey  certain  real  estate. 

The  agreement  was  made  by  an  agent  of  the  defendant 
acting  under  the  foUowing  authority: 

"San  Francisco,  6th  Oct.,  1879. 
I  authorize  Thomas  Magee,  exclusively,  to  sell  the  follow- 
ing property  for  me,  for  J72,176,  in  gold  coin,  for  30  days 
from  date;  lot  southeast  side  of  Market  street,  91  8-12  feet; 
northeast  of  northeast  line  of  Fremont  street;  thence  north- 
east along  southeast  side  of  Market  street  91  8-12  feet  front 
by  uniform  depth  southeast  of  137.6,  together  with  right  of 
way  over  alloy  leading  from  Fremont  street  to  rear  of  said 
land.  I  will  pay  2^  per  cent,  commission  if  a  sale  is  made, 
and  nothing  if  a  sale  is  not  made.     Habriet  McGabtht." 

On  the  day  of  the  date  of  this  memorandum  plaintiff  pro- 

Sosed  to.  the  agent  to  buy  the  propiertv  for  $72,000,  if  the 
efendant  would  pay  the  taxes  upon  it  ior  the  year  1879-^, 
and  give  thirty  days  for  the  examination  of.  title.  The  agent 
accepted  the  proposal,  received  from  the  plaintiff  $600,  on 
deposit,  as  security  that  the  plaintiff  womd  complete  the 
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Bale,  and  execnted  and  delivered  to  the  plaintiff  a  mem- 
orandnm  in  writing  of  the  terms  of  the  agreement.  The 
memorandum  was  signed  in  the  name  of  the  defendant  bj 
the  agent;  and  it  contained  a  stipulation  to  the  effect  that  if 
the  plaintiff,  upon  examination  of  the  abstract  of  title,  was 
satisned  with  the  title  and  did  not  close  the  sale  within  the 
time  agreed  upon,  the  deposit  would  be  forfeited,  and,  if 
found  to  be  defective,  the  money  Would  be  returned. 

Upon  examination  the  title  to  t&e  property  was  found  to 
be  defective.  There  was  an  outstanding  reversionary  interest 
to  part  of  the  property  which  defendant  had  not  acquired, 
the  value  of  which  the  plaintiff  estimated  at  $3,000;  and  the 
defendant  had  no  right  or  title  to  the  alley-way  connected 
with  the  property,  which  the  plaintiff  alleges  was  worth 
$5,000.  The  entire  property  was  also  encumbered  by  a  mort- 
gage for  $10,000;  several  actions  pending  against  it  in  the 
Superior  Courts  of  the  city  and  county  of  San  Francisco; 
tax  certificates  for  the  sale  of  delinquent  taxes,  and  existing 
assessment  liens.  On  account  of  these  defects  and  in- 
cumbrances he  asks  an  abatement  from  the  original  purchase 
price,  and  for  a  specific  performance  of  the  agreement. 

Mostlv  all  the  allegations  of  the  complaint  are  specifically 
denied  by  the  answer,  and  the  defendant  by  way  of  con- 
fession and  avoidance  shows  that  she  obtained  the  property 
in  dispute  by  a  decree  of  divorce  from  her  husband;  that 
she  is  wholly  unacijuainted  with  business  transactions,  and, 
by  mistake,  authorized  a  sale  of  the  alley- way;  that  the  com- 
pensation for  the  alleged  contract  was  inadequate;  that  the 
contract  itself  is  unfair,  unjust,  and  inequitable;  and  that 
the  agent  in  making  it  did  not  pursue  the  authority  conferred 
upon  nim. 

Upon  the  trial  of  the  issues  findings  of  fact  were  waived. 
The  Court ''on  the  whole  case  "found  for  the  defendant, 
dismissed  the  plaintiff's  complaint,  and  gave  judgment  for 
defendant.  The  general  verdict  covered  all  the  issues,  aiid, 
being  founded  upon  conflicting  evidence  as  to  almost  all  the 
issues,  it  cannot  be  disturbed. 

Besides,  the  documentary  evidence  of  the  transaction  shows 
that  the  agent  did  not  act  within  the  scope  of  his  authority. 
He  was  authorized  to  sell  for  $72,175,  but  he  sold  for 
$72,000,  and  bound  his  principal  to  pay  out  of  that  the  taxes 
upon  the  .  property  for  the  year  1879-80,  amounting  to 
$1,162.36.  Such  a  sale  was  unauthorized.  It  is  true  that 
the  property  was  bound  for  the  taxes  imposed  upon  it,  but 
their  payment  was  a  duty  of  the  owner  with  which  the  agent 
had  nothing  to  do.    The  property  itself  he  was  employed  to 
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sell  for  a  specific  smn;  he  was  not  employed  to  pay  taxes 
upon  it,  nor  to  contract  for  their  payment,  and  any  agree- 
ment to  sell  for  a  sum  less  than  that  nominated  in  his 
authority,  and  to  pay  taxes,  was  of  no  binding  force  upon 
his  principal,  unless  she,  with  a  perfect  knowledge  of  the 
material  facts  in  connection  with  tne  transaction,  consented 
to  it  and  ratified  it.  But  the  Court  found  there  was  no 
ratification,  and  the  finding  is  fully  sustained  by  the  evi- 
dence; the  agreement  b/'the  agent  .was,  therefore,  not  valid 
and  binding  upon  the  defendant.  "If  a  man,"  says  Lord 
Coke,  "do  less  than  the  command  or  authority  committed 
to  him,  then  (the  commandment  or  authority  not  being 
pursued)  the  act  is  void."    (Bac.  Abr.  623.) 

Judgment  apd  order  afiirmed. 

We  concur:    McKinstry,  J.,  Morrison,  C.  J. 


DEPABTMEin?  No.  2. 


[Filed  July  27,  1882.] 
No.  8175. 

MoFADDEN,  Bkspondent,  vs.   MITCHELL,  Appellant. 

Olahc  ajs(d  Dklitxbt — Bill  of  Sali — Dkliybbt — Pbssttmption— Evidbmci. 

Objection  to  introduction  of  bill  of  sale,  on  the  ground  of  no  proof  of 

delivery,  held,  properly  oyerniled.     (1066,  0.   O.)     "A  grant  duly 

executed  is  presumed  to  have  been  delivered  at  its  date." 
Id. — ^WmcBss — GBOss-ExiMiNATioif.     On  cross-examination  a  witness  cui 

only  be  examined  as  to  matters  to  which  he  has  been  exammed  on  his 

examination  in  chief. 
Id* — Mexican  Law — Uxtwiutten  Law.    As  to  the  unwritten  law  of  Mexico, 

the  witness  Howard  was  shown  to  be  sufficiently  skilled  in  it  to  render 

him  competent  to  testify  to  what  it  was. 
Id. — Id.    The  evidence  is  conflicting  upon  all  material  issues. 

. 

Appeal  from  Superior  Court,  Los  Angeles  County. 

Ihom  (k  Stevens,  and  Gflaasell  dk  Smith,  for  appellant. 

Branson  &  WeOs,  BickneU  dk  White,  and  Hotvard,  for  re- 
spondent. 

By  the  Coubt: 

The  objection  to  the  introduction  of  the  bill  of  sale  in 
eyidence,  on  the  ground  that  there  had  been  no  proof  of  its 
delivery,  was  properly  overruled.     (C.  C,  Sec.  1065.) 

For  the  purpose  of  proving  the  due  execution  of  the  bill 
of  sale,  the  witness  Allen  was  asked :    "  Whose  signature  is 
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that  at  the  bottom  of  the  instmment?"  and  he  answered: 
''That  is  mine.  I  wrote  it.  I  was  then  in  Sonora,  Mexico.'* 
The  mle  is  well  settled  that  on  oross-examination  the  witness 
could  only  be  examined  as  to  matters  to  which  he  had  been 
examined  on  his  examination  in  chief;  and  the  questions 
which  appellant's  counsel  on  cross-examination  put  to  the 
witness,  and  to  which  objections  were  sustained  by  the 
Court,  did  not  relate  to  matters  concerning  which  the 
witness  had  been  examined  at  that  time  by  the  party  calling 
Imn.  We  therefore  think  that  the  objections  were  properly 
sustained. 

We  think  that  the  witness  Howard  was  shown  to  be  suffi- 
ciently skilled  in  the  unwritten  law  of  Mexico  to  render  him 
competent  to  testify  to  what  it  was. 

It  does  not  appear  to  us  that  there  is  anjr  error  in  the 
rulings  of  the  Oourt  upon  the  motions  to  strike  out  testi- 
mony, and  we  cannot  reyerse  the  judgment  on  the  ground  of 
insufficiency  of  the  evidence  to  justify  the  decision,  because, 
in  our  opinion,  it  is  clearly  conflicting  upon  all  the  material 
issues  in  the  case. 

Judgment  and  order  affirmed. 


Depabtment  No.  1. 


[Filed  July  27,  1882.] 
No.  8020. 

* 

TIBBETS  ET  AL.,  Appellants, 

vs. 

THE  RIVERSIDE  LAND   AND  IRRiaATINa 

COMPANY,  Respondent. 

PS40TZCS — CoMPLAZNT.    In  this  case  the  complaint  is  unintelligible  and  the 
demurrer  was  properly  sustained. 

Appeal  from  Snperior  Oourt,  San  Bernardino  Oonnty. 

L.  G.  Ttbbets,  for  appellants. 
Bayer  dt  Oibaan,  for  respondent. 

By  the  Oouet  : . 

The  complaint  in  this  case  is  unintelligible,  for  which 
reason  the  demurrer  was  properly  sustained. 
Judgment  affirmed. 
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Depabtkent  No.  1. 


I  FUed  August  16,  1882.] 

No.  8314. 

BALCH,  Eespondent,  vs.  JONES,  Appellant. 

Ohattel — AonoN — TsNAirr  in  Common.  A  tenant  in  common  in  a  chattel 
cannot  maintain  an  action  against  his  cotenants  for  a  recovery  of  the 
specific  chattel,  or  for  his  undivided  moiety  thereof  or  interest  therein. 

Id. — Tbotxb — GoNYEBSioN.  A  formal  demand  for  the  possession  of  per- 
sonal property  and  a  refusal  to  deliver  it  is  not  necessarily  proof  of 
conversion,  bat  only  evidence  which  may  or  m^y  not  est&bliah  the 
conversion. 

Id. — Plxadinq.  An  averment  of  demand  and  refusal  is  not  the  eqaivalent 
of  an  averment  of  conversion. 

Id. — Nonsuit.  The  action  wan  to  recover  9  mare  and  an  undivided  one-haJf 
of  five  colts.  From  the  opening  statement  of  plaintifTs  counsel  it 
appeared  that  tiie  common  property  was  still  alive  and  in  the  possession 
of  the  defendant.  The  property  was  not  lost  or  destroyed;  it  had  not 
been  sold  by  defenduit;  the  interests  of  plaintiff  and  defendant  were 
indivisible,  the  property  not  being  of  a  nature  which  could  be  separated 
into  portions  absolutely  alike  in  quality.  Held,  plaintiff  should  have 
been  nonsuited,  as  the  facts  did  not  bring  the  case  within  any  of  the 
classes  in  which  a  tenant  in  common  may  recover  as  for  a  conversion 
of  the  property  by  his  cotenant.     (McEee,  J.,  specially  concairing.) 

Appeal  from  Superior  Court,  Colusa  County. 

Goad,  AJberry  &  Ooady  for  appellant. 

Braynard  dk  Ashurst,  and  Harrington,  for  respondent. 

MoKiNSTBT,  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  action  to  recover  a  mare  and  an  undivided  one- 
half  of  five  colts. 

The  verdict  was  for  the  mare  and  one-half  of  the  colts,  or, 
in  case  a  return  could  not  be  had,  for  the-  value  of  all  the 
property  fixed  at  $625.    The  judgment  followed  the  verdict. 

A  tenant  in  common  in  a  chattel  cannot  maintain  an  action 
against  his  cotenant  for  a  recovery  of  the  specific  chattel  or 
for  his  undivided  moiety  thereof,  or  interest  therein.  This 
would  seem  plain  upon  its  statement;  but  see  Vol.  1  Chittv's 
Pleadings,  Perkins  Notes,  16th  American  edition,  p.  lo3, 
note  ^'O."  The  present  is  not  an  action  m  the  nature  of 
trover.  The  complaint  contains  no  averment  of  a  ''conver- 
sion." A  formal  demand  for  the  possession  of  personal 
.property,  and  a  refusal  to  deliver  it  is  not  necessarily  proof 
of  conversion,  but  onlyevidence  which  may  Or  may  not  estab- 
lish the  conversion.  The  conversion,  when  properly  allied, 
may  often  be  shown  by  proof  of  other  facts  tnan  ibose  of 
demand  and  refusal.     Hdnce  an  averment  of  demand  and 
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refnsal  is  not  the  equivalent  of  an  averment  of  conversion. 
If  it  were,  there  is  no  distinct  averment'  in  the  complaint 
of  a  demand  of  the  possession. 

If  there  was  ai^  averment  of  conversion,  trover  would  not 
lie  in  a  case  like  the  present.  The  motion,  as  for  nonsuit, 
upon  the  opening  statement  of  plaintiff's  counsel,  should 
have  been  granted.  It  appeared  that  the  common  property 
was  still  alive  and  in  tne  possession  of  defendant.  The 
properly  was  not  lost  or  destroyed;  it  had  not  been  sold  by 
defendant;  the  interests  of  plaintiff  and  defendant  were 
indivisible,  the  property  not  being  of  a  nature  which  could 
be  separated  into  portions  absolutely  alike  in  qualiiy.  The 
facts  stated  did  not  bring  the  case  within  any  of  the 
classes  in  which  a  tenant  in  common  may  recover  as  for  a 
conversion  of  the  property  by  his  cotenant.  (Cooley  on 
Torts,  445  and  notes.) 

Schtoartz  vs.  Skinner,  47  Cal.  3,  is  not  authority  to  the 
contra]^.  There  the  complaint  was  held  to  be  a  good  com- 
plaint in  trover,  and  the  defendant's  counsel  admitted  that 
trover  would  lie.  Neither  Buckley  vs.  Carlisle,  2  Cal.  420, 
nor  WiUiama  vs.  Cfhadboume,  6  Id.  659,  sustain  trover  in  a 
case  like  the  present.  The  first  case  has  no  bearing  on  the 
question,  and  the  second  only  holds  that  trover  will  lie 
against  a  cotenant  who  has  converted  the  common  properly 
by  a  sale  of  it,  and  an  appropriation  of  the  proceeds. 

The  appeal  was  taken  within  sixty  days  after  the  rendition 
of  the  jaaiment. 

Judgment  reversed  and  cause  remanded. 

I  concur:    Mybige,  J. 

CONOUBBINa  OPINION. 

I  concur.  The  judgment  appealed  from  is  erroneous. 
In  an  action  by  one  tenant  in  common  against  a  cotenant  to 
recover  an  undivided  interest  in  the  common  property, 
judgment  cannot  be  rendered  for  a  return  of  the  whole 
property  nor  for  an  undivided  interest  in  the  property, 
because  the  cotenant  has  an  equal  right  to  the  possession  of 
the  whole;  therefore,  an  action  of  replevin,  or  of  claim  and 
delivery  of  the  common  property,  is  not  maintainable  bv 
one  tenant  in  common  against  another.  (Davis  vs.  LaUacn^ 
46  N.  Y.  395;  Withram  vs.  Withram,  57  Maine,  448;  Wells  vs. 
NoyeSf  12  Pick.  324);  nor  is  trover,  unless  there  has  been 
sacn  a  loss,  destruction,  or  disposal  of  the  property  as 
amounts  to  a  conversion;  or  the  property  be  divisible  in  its 
nature  and  ascertainable  by  measurement,  weight,  or  count. 
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In  such  a  case  a  tenant  in  oommon  may  demand  of  his  co- 
tenant,  having  possession  of  the  whole,  his  share,  and  on  a 
refusal  or  conversion,  he  may  sue  in  trover.  (Lcibddl  tb. 
Stawell,  61  N.  T.  70;  State  vs.  Wilbur,  77  Id.  158.) 

MgEee,  J* 

Defabtment  No.  2. 


[Filed  August  16,  1882.] 

No.  7980. 

THE  PEOPLE  EX  rel.  JAMES  STRATHEEN, 

Petttioneb, 

vs. 
SULLIVAN,  JUDGE,  rtc..  Respondent. 

SJOTLEMmm  or  BhiL  or  Exgbftioiib— liAin>Ain7B.  Appliofttion  for  ^^J^ 
mandamus  to  compel  respondent  to  settle  a  biU  of  ezoeptioos.  Hvd, 
on  examination  of  the  bill  of  exceptions,  it  appearing  that  resposdant 
has  charged  the  dnty  imposed  upon  him  by  the  law,  the  appliottion 
for  the  writ  should  be  denied. 

W.  H.  JHen,  for  petitioner. 
Sharp  dt  Sharp,  for  respondent* 

By  the  Ooubt  : 

On  examination  of  the  bill  of  exceptions  in  this  oanse,  we 
find  that  the  Superior  J  udge  has  discluuqged  the  duty  im- 
posed on  him  by  the  law,  and  therefore  the  application  for 
a  writ  of  mandate  is  denied. 


Depabtmemt  No.  2. 


[Faed  August  16.  1882.] 

No.  8345. 

BABBETT,  Bespondent,  ys.  SIMS,  Appellakt. 

HoiOBTSAD — Insolyxhoy.  The  order  by  which  the  InsolTency  Oouit  set 
apart  a  homestead  contained  the  danse :  "  Nothing  contained  h«rem 
shall  have  the  effect  to  set  aside  to  said  Sims  (insolvent)  propfiity  ^ 
any  greater  valne  than  $5,000,  nor  shall  it  prejudice  the  nghtB  of  ttifl 
assignee  herein,  or  of  any  creditor  of  said  Sims  to  sell  said  propertji 
or  to  have  it  sold  in  case  a  bid  of  over  $6,000  shaU  be  made  therefor. 
Held,  the  Ooort  had  no  power  to  insert  such  clause  in  the  order. 

Id. — Id.  The  only  power  conferred  upon  the  Oonrt  in  an  iDaolraoafV^ 
ceeding  over  a  homestead  which  has  been  dnly  selected,  deagDiM 
and  recorded,  is  the  power  to  set  it  apart.  When  that  daty  hM  bees 
performed  the  Court  has  no  further  power  or  control  over  the  hone- 
stead. 
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Id. — Id.    The  order  of  sale  being  void,  the  sale  by  the  assignee  in  insol- 
Tency,  made  under  and  by  Tirtae  of  it,  was  a  nullity. 

Appeal  from  Superior  Court,  Sacramento  Connly. 

Hurt  and  Taylor^  for  appellant. 
freeman  dt  BateSj  for  respondent. 

SsABPSTEiNy  J.y  delivered  the  opinion  of  the  Court: 

The  "Aot  for  the  relief  of  insolvent  debtors,"  etc.,  ap- 
proved April  16th,  1880,  makes  it  the  duty  of  i^e  Court  in 
an  insolvency  proceeding  to  exempt  and  set  apart  ''a  home- 
stead in  the  manner  as  provided  in  section  one  thousand 
four  hundred  and  sixty  five  of  the  Code  of  Civil  Procedure," 
which  provides  that  "upon  the  return  of  the  inventory  "of  a 
deceased  person's  estate,  "or  at  any  subsequent  time  auring 
administration,  the  Court  may,  on  its  own  motion  or  on 
petition  therefor,  set  apart  for  the  use  of  the  surviving  hus- 
band or  wife,  or  in  case  of  his  or  her  death,  to  the  minor 
children  of  the  decedent,  all  the  property  exempt  from  exe- 
cfntion,  including  the  homestead  selected,  designated  and 
recorded  ;j9rotnc2et2,  such  homestead  was  selected  from  the 
common  property,  or  from  the  separate  property  of  the 
person  selecting  or  joining  in  the  selection  of  the  same. " 

It  appears  in  this  case  that  in  an  insolvency  proceeding 
the  CoTirt  did  set  apart  a  homestead  which  had  been  duly 
selected,  designated  and  recorded  by  the  insolvent,  who  was 
the  head  of  a  family  at  the  time.  But  the  order  by  which 
said  homestead  was  set  apart  contained  the  f oUowing  clause, 
viz.:  "Nothing  contained  herein  shall  have  the  effect  to 
set  aside  to  said  Sims,  proj>erty  of  an^  greater  value  than 
16,000.  Nor  shall  it  prejudice  the  right  of  the  assignee 
herein,  or  of  any  creditor  of  said  Sims  to  sell  said  properly, 
or  to  have  it  som  in  case  a  bid  of  over  $5,000  shall  be  made 
therefor." 

11  the  Court  had  no  power  to  insert  this  clause  in  the 
order  setting  apart  a  homestead  to  the  insolvent,  then  it  must 
foUow,  we  tnin£,  tiiat  the  attempt  of  the  assignee  in  insol- 
vency to  sell  said  homestead  was  a  failure  and  passed  no  title 
to  the  purchaser. 

A  homestead  is  exempt  from  execution  or  forced  sale, 
except  as  provided  in  Title  Y  of  the  Civil  Code,  and  it  is  not 
there  or  elsewhere  provided  that  it  may  be  sold  by  order  of 
a  Court  in  an  insolvency  proceeding.  The  only  power  con- 
ferred upon  the  Court  in  an  insolvency  proceeding  over  a 
homestead  which  has  been  duly  selected,  designated,  and 
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recorded,  is  the  power  to  set  U  apart.  And  when  that  duty 
has  been  performed  the  Court  has  no  farther  power  or  con- 
trol over  the  homestead.  (Estate  of  Hardunck^  8  P.  C.  Law 
Journal,  683;  Estate  of  Orr,  29  Cal.  101;  Schadt  vs.  Eeppe, 
45  Id.  433.) 

The  order  of  sale  being  void  the  sale  made  under  and  bj 
yirtue  of  it  was  a  nullity. 

Judgment  and  order  denying  a  new  trial  reversed. 

We  concur:    Thornton,  J.,  Morrison,  G.  J. 


United  States  District  Court. 

DiSTBIOT  OP   OrEQON. 


[Tuesday,  July,  11,  1882.1 
No.  1264. 


THE  UNITED  STATES  vs.  G.  W.  LOPTIS. 

Wbitzno.  a  sealed  letter  deposited  in  the  mail  addressed  to  some  one  is 
not  a  writing  or  publication  within  the  pnrview  of  the  first  eUnse  of 
Seo.  3893  of  the  Bevised  Statntes,  declaring  obscene,  etc.,  books, 
writings,  etc.,  or  '*  other  publication  of  an  indecent  charaotor;"  non- 
mailable. 

LxTTBB.  A  sealed  letter  is  not  within  the  prohibition  of  said  Seo.  3893, 
however  indecent  or  obscene  in  its  contents;  but  if  there  is  any  such 
delineation  or  language  put  upon  the  envelope  containing  it,  it 
thereby  becomes  non-mailable,  and  the  person  depofdting  it  in  the 
moil  thereby  commits  a  crime. 

Deabt,  J. 

The  defendant  is  accused  by  the  information  in  this  case  of 
''  the  crime  of  depositing  for  mailing  and  delivery  in  the  poet- 
office  of  the  United  States  a  publication  of  an  indecent  character 
and  a  letter  containing  indecent  and  scurrilous  epithets,  oon* 
trary  to  Sec.  3893  of  the  Bevised  Statutes;  committed  by  know- 
ingly mailing  at  Bainier,  in  a  sealed  envelope,  postage  paid,  and 
addressed  to  '  Mr.  Joish  Way  Thayer,  Oregon  City,  Oregon,' 
a  certain  obscene  and  indecent  writing  and  publication"  in 
words  and  figures  as  therein  set  forth. 

The  defendant  demurs  to  the  information  because  it  does  not 
state  facts  sufficient  to  constitute  a  crime,  and  upon  the  argument 
thereof  made  the  point,  that  however  the  act  of  the  defendant 
may  be  characterized  by  the  general  charge  in  the  information, 
ts  true  character  must  be  ascertained  ^m  the  particular  fads 
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stated  therein;  and  that  it  appeared  therefrom  that  the  alleged 
indecent  "  publication  "  was  only  a  private,  sealed  letter,  and  not 
a  publication  at  all,  or  anything  within  the  purview  of  the 
statute;  and  it  was  also  suggested  in  support  of  the  demurrer 
that  the  language  contained  in  the  letter,  nowever  filthy,  was  not 
"  obscene,  lewd,  or  lascivious." 

The  legislation  upon  this  subject,  it  appears,  commenced 
witii  Sec.  148  of  the  Postoffice  Act  of  July  8, 1872  (17  Stat.  302), 
which  provided,  ."That  no  obscene  book,  pamphlet,  picture, 
print,  or  other  publication  of  a  vulgar  or  indecent  character,  or 
any  letter  upon  the  envelope  of  which  or  postal  card  upon 
which  scurrilous  epithets  may  have  been  written  or  printed  or 
disloyal  devices  printed  or  engraven,  shall  be  carried  in  the 
maQ."  By  the  Act  of  March  3,  1873  (17  Stat.  599),  said  Sec. 
148  was  amended  so  as  to  admit  the  word  ''vulgar"  and  all 
mention  of  "  disloyal  devices,"  and  to  include  "  lewd  or 
lascivious"  books,  etc.,  as  well  as  "obscene"  ones,  an>i  a 
"  paper  "  as  well  as  a  "  picture  or  print;"  and  the  word  "  inde- 
cent "was  added  to  the  word  **  scurrilous,"  in  describing  the 
epithets  prohibited  upon  a  postal  card  or  the  envelope  of  a 
letter. 

A  new  clause  was  also  added,  prohibiting  the  transportation 
in  the  mails  of  any  "  article  or  thing  designed  or  intended  "  to 
prevent  conception  or  procure  abortion, or  "for  any  indecent 
or  immoral  use  or  nature,"  or  any  communication  or  notice 
giving  any  information  where,  how,  of  whom,  or  by  what  means, 
any  such  things  may  be  obtained  or  made. 

This  section  as  thus  amended  became  Sec.  3893  of  the  Eevised 
Statutes,  which  wi^s  again  amended  by  the  Act  of  July  12,  1876 
(19  Stat.  90),  so  as  to  add  the  word  "  writing"  to  the  category 
of  non-mailable  books,  etc.,  and  in  regard  U>  such  letters  and 
postal  cards  substituted  the  following:  "  and  eveiy  letter  upon 
the  envelope  of  which  or  postal  card  upon  which  indecent, 
obscene,  lewd,  or  lascivious  epithets,  terms,  or  language  may  be 
written  or  printed,"  is  hereby  declared  to  be  non-nudlable 
matter. 

The  punishment  for  mailing  such  matter  is  a  fine  not  less 
than  $100  nor  more  than  $5,000  or  imprisonment  at  hard  labor 
not  less  than  one  nor  more  than  ten  years  or  both. 

It  is  admitted  that  the  language  used  in  this  letter  is  indecent. 
Indeed,  it  is  grossly  so.  The  term  is  said  to  signify  more  than 
indelicate  and  less  than  immodest — ^to  mean  something  unfit  for 
the  eye  or  ear.  (Wor.  Die.)  And  I  think  it  obscene  also. 
This  latter  word  has  a  wide  range  in  both  the  Latin  and  Eng- 
lish language.  It  includes  on  the  one  hand  what  is  merely 
inauspicious,  foul,  or  indecent,  and  on  the  other  what  is  im- 
modest and  calculated  to  excite  impure  emotions  or  desires. 
(Wor.  Die.) 

It  is  also  admitted  that  the  case  made  in  the  information  does 


838  The  Pachfio  Coast  Law  Joubnal. 

not  come  within  the  clause  of  the  statute  directed  against  letters 
eo  nomine;  but  it  is  contended  by  the  District  Attorney  that  the 
letter  in  question  is  a  "writing  "  within  the  meaning  of  that 
term  as  used  in  the  first  clause  of  the  section,  whidi  reads: 
"  Every  obscene,  lewd,  or  lascivious  book,  pamphlet,  pictare, 
paper,  toriting,  print  or  other  publication  of  an  indecent 
character,"  is  declared  non-mailable. 

Speaking  generally,  this  letter  is  a  writing;  but  to  bring  it 
within  this  clause  of  the  statute  it  must  also  be  a  "  publication." 
This  word  '*  writing"  occurs  in  an  enumeration  of  things — ^books, 
pamphlets,  pictures,  prints,  and  papers — which  ex  vi  termini  are 
prima  facie  publications. 

The  general  phrase  with  which  the  enumeration  ends — "  or 
other  publication  of  an  indecent  character ' ' — ^impliedly  asserts 
that  the  things  before  enumerated  are  publications.  The  ex- 
pression'John  and  James  and  other  men  is  one  in  which,  hj  a 
necessary  implication,  it  is  asserted  that  John  and  James  are 
men. 

A  publication  is  something — as  a  book  or  print — which  has 
been  published — made  public  or  known  to  the  world.  And  a 
writing  as  well  as  a  printing  may  be  published.  What  consti- 
tutes a  publication  or  a  making  public  may  be  a  question,  and 
must  generally  depend  upon  Uie  cirQUmstances  of  each  case. 
But  a  private  letter  sent  by  one  individual  to  another  in  a 
sealed  envelope,  cannot  be  considered  a  "publication"  within 
this  statute. 

But  the  fact  that  the  statute  has  expressly  provided  for  the 
case  of  a  "letter,"  in  a  separate  clause,  in  which  the  oiFense 
that  may  be  committed  by  means  of  it  is  confined  to  indecent, 
obscene,  etc. ,  language  on  the  envelope  in  which  it  is  enclosed, 
is  conclusive  to  my  mind  that  Congress  did  not  intend  to  include 
it  in  the  term  "writing,"  as  used  in  the  clause  concexning 
obscene  publications. 

It  never  was  the  intention  of  the  law  to  take  cognizance  of 
what  passes  between  individuals  in  private  communicationB 
under  the  sanctity  and  security  of  a  seal.  And  probably  the 
chief  reason  for  making  it  a  crime  to  put  indecent  or  obscene 
delineations  or  language  on  the  envelope  enclosing  such  com- 
munications, is  to  prevent  the  postoffice  from  being  used  as  a 
means  for  committing  cowardly  and  indecent  assaults  at  a  safe 
distance,  or  anonymously  upon  the  feelings  and  characterof  any 
one,  by  the  use  of  indecent  or  immoral  and  offensive  epithete 
and  suggestions  openly  addressed  to  him  on  the  envelope  of  a 
letter  or  a  postal  card. 

But  what  is  said  privately — within  the  envelope  andnnder  the 
seal — the  statute  does  not  notice.  It  could  not  well  do  so  with- 
out establishing  an  espionage  over  private  correspondence,  wfaiefa 
would  never  be  thought  of  in  a  free  country. 
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Ab  was  said  by  Mr.  Justice  Field,  in  Ex  parte  Jackson^  96 
XT.  S.,  '*  The  difficulty  attending  the  subject  arises,  not  from  the 
want  of  power  in  Congress  to  prescribe  regulations,  as  to  what 
shall  constitute  mail  matter,  but  from  the  necessity  of  enforcing 
them  consistently  with  rights  reserved  to  the  people,  of  far 
greater  importance  than  the  transportation  of  the  mail." 

This  statute  is  largely  preventive  in  its  character.  It  defines 
non-mailable  matter  by  its  exticmal  appearance  when  a  letter  or 
sealed  package,  and  by  its  contents  when  not,  and  therefore 
open  to  inspection  by  the  postoffice  officials.  But  if  it  was  in- 
tended that  it  should  extend  to  the  contents  of  a  sealed  letter, 
some  provision  would  have  been  made  for  a  legal  examination 
when  there  was  reason  to  believe  that  its  contents  were  obnoxious 
to  the  law,  and  its  enforcement  not  left  to.  the  chance  complaint 
of  the  person  to  whom  it  might  be  addressed. 

But  as  the  case  stands,  it  is  apparent  that  the  matter  to  be  ex- 
cluded from  the  mails,  and  which  is  made  a  crime  to  deposit 
therein,  is  such,  that  its  illegal  character  is  open  to  inspection  and 
can  be  ascertained  without  breaking  the  seal  of  private  corre- 
spondence. 

Therefore,  in  the  case  of  a  letter,  unless  it  is  non-maUable  by 
reason  of  something  upon  the  outside  of  it  or  the  envelope  in 
which  it  is  contained,  it  is  mailable  without  reference  to  the 
character  or  morality  of  its  contents. 

A.nd  yet  it  is  quite  certain  that  the  public  good  would  be  pro- 
moted and  no  private  right  injured,  by  including  such  a  case  as 
this  within  the  statute  upon  tne  complaint  of  the  party  injured, 
and  thereby  prevent  the  mails  from  being  used  as  a  comparatively 
Bafe  means  by  one  person  to  annoy  and  wound  the  feelings  of 
another  by  applying  to  him  in  a  letter  indecent  and  obscene 
•epithets,  or  accusing  him  in  gross  and  beastly  language  of  crimi- 
nal or  immoral  conduct. 

The  demurrer  is  sustained. 


Abstracts  of  Recent  Decisions. 


Pbomissobt  Note — Attorney's  Fees.  The  action  was  on  a  note 
in  the. usual  form,  closing  with  the  words,  '^  with  ten  per  cent, 
interest  from  date,  and  attorney'^  fees. "  It  is  contended  that 
the  instrument  is  not  a  promissoij  note,  because  the  promise  is 
to  pay  an  uncertain  sum,  to  wit:  |l,000  and  the  attorney's  fees; 
that  the  amount  of  attorney's  fees  being  uncertain,  when  added 
to  the  specific  sum  renders  the  whole  uncertain.  Held,  the  clear 
intention  of  the  parties  was  that  the  maker  would  pay  such  at- 
torney's fees  as  might  be  incurred  in  its  collection  after  maturity 
and  not  before.     (62  Ind.  81;  67  Id.  10.)    The  promise  to  pay 
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attorney's  fees  is  to  be  construed  as  absolute,  and  does  net  affect 
the  negotiability  of  the  instrument.  (38  Ind.  323;  35  Id.  103; 
53  Wis.  599.)— Proctor  vs.  Baldwin,  Sup.  Ct.  Ind. 

Contract.  Where  a  proposition  is  in  writing  and  the  accept- 
ance is  verbal,  the  contract  is  an  oral  one. — Hulbert  ys.  Alherton^ 
Sup.  Ct.  Iowa,  12  N.  W.  Rep.  780. 

Attobnbt  and  Client — Substitution  op  Attorneys — ^Libn  on  Judg- 
ment FOR  COMPI^NSATION. 

An  agreement  was  entered  into  by  plaintiffs,  by  which  a  party, 
since  deceased,  was  employed  to  prosecute  their  claim  against 
the  Government  for  alleged  illegal  exactions  of  duties  and  fees, 
which,  during  his  lifetime,  he  proceeded  to  do,  employed 
attorneys,  instituted  the  suit,  and  paid  all  the  expenses  of  the 
proceedings,  and,  after  death,  his  executrix  assumed  control, 
substituting  attorneys  and  paying  all  expenses,  and  finaUy 
recovered  judgment  in  favor  of  the  plaintiff.  Held,  that  the 
services  of  the  deceased  were  in  the  nature  of  attorney's  services, 
and  that  the  long  acquiescence  of  thirteen  years  in  the  control 
of  the  proceedings  by  deceased  and  his  executrix,  entitles  the 
executruc  to  a  lien  on  the  judgment,  and  that  plaintiff's  motion 
to  substitute  their  attorney  be  granted  on  payment  to  the  ex- 
ecutrix of  one-half  of  the  amount  of  the  judgment,  the  amount 
specified  in  the  contract. — Dodge  vs.  ScheU,  U.  S.  C.  C.  S.  D. 
N.  Y.,  June  15,  1882,  12  Fed.  Rep.  515. 

Common  Carrier — ^Baibed  Bill  of  Lading — Neolioence. 

The  fact  that  the  shipper  was  allowed  to  fill  the  bill  of  lading 
in  his  own  handwriting,  and  leave  a  blank  which  afforded 
opportunity  for  increasing  the  statement  of  the  number  of  bales 
shipped,  will  not  render  the  common  carrier  liable  for  loss 
occasioned  by  the  forgery  of  the  shipper  in  raising  the  bill  of 
lading. — Lehman  vs.  Central  B.  Co,,  TJ.  S.  C.  C.  M.  D.  Ala., 
1880,  12  Fed.  Rep.  595. 

Federal  Jurisdiction — Collusive  Assignment. 

Where  the  plaintiff  obtained  the  legal  title  to  coupons  sued 
on  in  order  to  enable  him  to  bring  the  action,  and  pretended  to 
pay  for  them  by  a  check,  which  was  not  paid,  and  plaintiff  in 
fact  had  no  real  interest  in  the  coupons:  Held,  that  the  plain- 
tiff is  improperly  and  collusively  made  a  party,  and  it  is  the 
duty  of  the  Court  to  dismiss  the  suit. — Fountain  vs.  Ibvm  of 
Angelica,  V.  S.  C.  C.  N.  D.  N.  Y.,  April,  1882,  U  Rep.  71. 

Partnership — Assignment  for  Benefit  of  Creditors. 

One  partner  can  not  make  a  general  assignment  for  the 
benefit  of  creditors,  except  in  the  absence  of  the  other  partner 
or  partners,  or  when  from  some  valid  reason  there  can  be  no 
consultation  had. — Lieb  vs.  Pierpont,  S.  C.  Iowa,  June,  1882, 
U  Rep.  77. 
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Rules  of  the  Supreme  Court. 

HxTLR  1.  Admission  of  attorneys.  Applicants  for  license  to 
practice  as  attorneys  and  counselors  will  be  examined  in  open 
Court  on  the  first  day  of  each  regular  term,  and  on  that  day 
only.  Until  further  order  the  examination  will  be  based  upon 
the  following  books:  Blackstone's  Commentaries,  Kent's  Com- 
mentaries, Greenleaf's  Evidence  (first  volume),  Story's  Equity 
Jurisprudence,  Gould's  Pleading,  IJube's  Equity  Pleading,  Par- 
sons on  Contracts,  Pomeroy's  Introduction  to  Municipal  Law, 
Code  of  Civil  Procedure.  Persons  applying  for  admission, 
whether  upon  examination  or  motion,  must  personally  appear  in 
Court  at  the  time  the  application  for  admission  is  made.  No 
applicant  will  be  examined  unless  there  shall  have  been  filed 
with  the  Clerk  of  the  Court,  before  the  first  day  of  the  term  at 
which  the  application  is  made,  a  certificate  signed  by  at  least  two 
attorneys  of  the  Court,  each  of  whom  shall  have  been  regularly 
engaged  in  practice  as  such  attorney  for  at  least  four  years 
next  theretofore,  stating,  in  substance,  that  they  have,  and  that 
each  of  them  has,  carefully  and  diligently  examined  the  appli- 
cant touching  the  qualifications  of  such  applicant  in  point  of 
learning  in  the  law;  that  it  satisfactorily  appeared  to  them  and 
to  each  of  them,  upon  such  examination,  that  the  applicant  had 
been  engaged  in  the  study  of  the  law  for  a  period  of  time  to  be 
named  in  the  certificate,  naming  the  place  at  which,  and  the 
person  under  whom,  if  any,  such  study  had  been  prosecuted; 
that  the  applicant  had,  during  that  time,  read  certain  books  of 
law,  which  books  shall  be  enumerated  in  the  certificate;  and 
stating  any  other  fact  tending  to  show  the  character  of  the 
attainments  of  the  applicant,  and  also  stating  that,  in  their 
opinion,  the  applicant  possesses  the  requisite  qualifications,  in 
point  of  learning  in  the  law,  to  be  entitled  to  be  admitted  to 
practice. 

2.  Fee.  The  fee  for  license  must,  in  all  cases,  be  deposited 
with  the  Clerk  of  the  Court  before  the  application  is  made,  to 
be  returned  to  the  applicant  in  case  of  rejection. 

3.  Bejeciion,  No  person  rejected  shall  be  at  liberty  to  renew 
the  application  earlier  than  the  third  regular  term  next  after 
such  rejection. 

Rule  2.  Transcript,  The  appellant  in  a  civil  action  shall, 
within  forty  days  after  the  appeal  is  perfected,  and  the  bill  of  ex- 
ceptions and  the  statement,  if  there  be  any^  are  settled,  serve  and 
file  the  printed  transcript  of  the  record,  duly  certified  to  be  cor- 
rect by  the  attorneys  of  the  respective  parties,  or  by  the  Clerk 
of  the  Court  from  which  the  appeal  is  taken. 

2.  Evidence  of  service.  Written  evidence  of  the  service  upon 
the  adverse  party  of  the  transcript  shall  be  filed  therewith. 

3.  Extension  of  time.  The  time  above  limited  may  be  extended 
by  stipulation,  but  shall  not  be  extended  by  the  Court  more 
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than  twenty  days;  and  such  extension  of  time  shall  be  granted 
only  upon  good  cause  shown  by  affidavit. 

4.  Ten  days  before  the  calling  of  a  cause  for  argument,  the 
appellant  shall  file  with  the  Clerk  and  serve  upon  the  other 
party  his  printed  points  and  authorities,  together  with  a  brief 
statement  of  such  of  the  facts  as  are  necessary  to  explain  the  points 
made.  Five  days  before  the  calling  of  the  cause  for  argument, 
the  respondent  shall  file  and  serve  his  printed  points  and  au- 
thorities; and  when  the  cause  is  called  for  argument,  the  apPJ^l- 
lant  may  file  and  serve  a  reply  to  respondent's  points.  Five 
days  before  the  calling  of  a  criminal  cause  for  argument,  the  ap- 
pellant shall  file  with  the  Clerk  and  serve  upon  the  Attorney- 
General  his  points  and  authorities.  Such  points  and  authorities 
may  be  either  written  or  printed. 

5.  Schedule  of  title.  When  an  appeal  involves  the  title  to 
lands  or  tenements,  the  attorneys  of  the  respective  parties — ap- 
pellant and  respondent — shall,  before  the  argument,  place  in 
the  hands  of  the  Court  written  (or,  at  the  option  of  the  party, 
printed)  schedules  of  the  title  or  deraignment  of  title,  chronolo- 
gically arranged,  upon  which  they  respectively  rely;  and  a  fail- 
ure to  comply  with  this  rule  may,  in  the  discretion  of  the  Court, 
operate  a  waiver  of  the  right  of  the  party  in  default  to  orally 
argue  the  cause.  At  the  argument  the  Court  may  order  briefe 
to  be  filed  by  counsel  for  the  respective  parties.  When  such 
order  is  made  the  briefs  shall  be  printed,  and  fourteen  copies 
thereof  shall  be  filed  within  twenty  days  after  the  order. 

6.  In  no  case  will  the  time  for  filing  briefs  be  extended. 

7.  Fourteen  copies  of  transcHpi  and  points  to  be  JUed.  Besides 
the  original,  there  shall  be  filed  fourteen  copies  of  the  transcript, 
and  points  and  authorities,  and  statement  of  facts,  which  copies 
shall  be  distributed  by  the  Clerk  in  the  manner  prescribed  by 
law. 

8.  Transcripts  in  criminal  cases.  In  criminal  causes,  the 
written  transcript  of  the  record  shall  be  prepared  and  filed 
within  thirty  days  aft^r  the  appeal  is  taken. 

9.  Copies  of  all  printed  papers,  points,  and  briefs  filed  in 
the  Supreme  Court,  in  any  matter  appealed  thereto,  must  be  de- 
posited with  the  Clerk  of  the  Court  from  which  the  appeal  is 
taken,  and  the  copies  so  deposited  shall,  by  said  Clerk,  be  de- 
livered to  the  Judge  who  presided  at  the  trial  of  the  cause  in 
the  lower  Court. 

Rule  3.  Dismissal  of  appeal.  If  the  transcript  of  the  record 
be  not  filed  within  the  time  prescribed,  the  appeal  may  be  dis- 
missed, on  motion,  upon  notice  given.  If  the  transcript,  though 
not  filed  within  the  time  prescribed,  be  on  file  at  the  time  the 
notice  of  the  motion  is  given,  that  fact  shall  be  sufficient  answer 
to  the  motion. 

Rule  4.  Certificate  of  Clerk  on  motion  to  dismiss.  On  a  motion 
to  dismiss  an  appeal,  for  a  failure  to  file  the  transcript  within 
the  prescribed  time,  there  shall  be  presented  the  certificate  ot 
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the  Clerk  below,  under  the  seal  of  the  Court,  certifying  the 
amount  or  character  of  the  judgment  or  order  appealed  from, 
thie  date  of  its  rendition,  the  fact  and  date  of  the  filing  of  the 
notice  of  appeal,  togetiier  with  the  fact  and  date  of  service 
thereof  on  the  adverse  party,  and  the  character  of  the  evidence 
by  which  said  service  appears,  the  fact  and  date  of  filing  the 
undertaking  on  appeal,  and  that  the  same  is  in  due  form;  the 
fact  and  the  time  of  the  settlement  of  the  bill  of  exceptions  and 
the  statement  on  appeal,  if  there  be  any;  and  also  that  the  ap- 
pellant has  received  a  duly  certified  transcript,  or  that  he  has 
not  requested  the  Clerk  to  certify  to  a  correct  transcript  of  the 
record,  or  if  he  has  made  such  request,  that  he  has  not  paid  the 
fees  therefor,  if  the  same  have  been  demanded. 

2.  Affidavits.  On  motion  to  dismiss  the  appeal  on  any  other 
gpround  than  the  failure  to  file  the  transcript  within  the  pre£cribed 
time,  the  moving  papers  shall  consist  of  the  certificate  of  the 
Olerk  of  the  Court  below,  as  to  any  of  the  matters  above  men- 
tioned, or  of  affidavits,  or  both  such  certificate  and  affidavits. 

3.  Copies  of  the  moving  papers,  except  the  transcript,  shall 
be  served  with  notice  of  the  motion. 

4.  If  an  appeal  be  taken  and  perfected  in  the  form  required 
by  statute,  after  the  expiration  of  the  time  limited  by  law  for 
the  taking  of  such  appeal,  the  respondent  may,  under  the  pro- 
visions of  this  rule,  move  to  dismiss  such  appeal  on  that  ground, 
"whether  the  time  for  filing  the  transcript  has  expired  or  not. 

6.  EemiUitur  on  dismissal  of  appeal.  When  an  appeal  has 
been  dismissed,  under  the  provisions  of  this  rule,  a  ceiiificate  of 
that  fact  shall  be  transmitted  to  the  Clerk  of  the  Court  below, 
forthwith,  under  the  seal  of  this  Court,  unless  stayed  by  an 
order  of  tiie  Court. 

Bulb  5.  Printing  of  transcript.  All  transcripts  of  record  in 
civil  cases  shall  be  printed  on  unruled  white  writing  paper,  ten 
inches  long  by  seven  inches  wide,  with  a  margin,  on  the  outer 
edge,  of  not  less  than  two  inches  vnde.  The  printed  page,  ex- 
clusive of  any  marginal  note  or  reference,  shall  be  seven  inches 
long  and  three  and  one-half  inches  vnde.  The  folios,  embracing 
ten  lines  each,  shall  be  numbered  from  the  commencement  to 
the  end,  and  the  numbering  of  the  folio  shall  be  printed  on  the 
left  margin  of  the  page.  Small  pica,  solid,  is  the  smallest  letter, 
and  most  compact  mode  of  composition  allowed. 

2.  Transcripts  in  criminal  cases,  printed  or  written.  Tran- 
scripts in  criminal  cases  may  be  printed  in  like  manner  as  pre- 
scribed for  civil  cases;  or,  if  not  printed,  shall  be  vmtten  on  one 
side  only,  of  transcript  paper,  sixteen  inches  long  by  ten  and 
one-half  inches  in  width,  vnih  a  margin  of  not  less  than  one  and 
one-half  inches  wide,  fastened  or  bound  together,  on  the  left, 
paged  and  prepared  vrith  an  alphabetical  index,  and  arranged  in 
the  manner  prescribed  in  Rule  6,  for  civil  cases. 

BuLE  6.  Index  and  arrangement  of  transcript.  The  pleadings, 
proceedings,  and  statement  shall  be  chronologically  arranged  in 
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the  transcript,  and  each  transcript  shall  be  prefaced  with  an  alpha- 
betical index,  specifying  the  folio  of  each  separate  paper,  order,  or 
proceeding,  and  of  the  testimony  of  each  witness;  and  the  tran- 
script shaU  have  at  least  one  blank  fly-sheet  cover.  The  dirtmo- 
logical  arrangemerU  of  the  seyeral  parts  of  the  transcript,  and  a 
strict  compliance  with  the  other  requiremenis  of  this  rule  will  be 
exacted  of  the  appellant  or  party  filing  the  record  here  in  all 
oases,  by  the  Court,  whether  objection  by  tiie  opposite  paiiy  be 
made  or  not;  and  for  any  failure  or  neglect  in  these  respeots, 
which  is  found  to  obstruct  the  examination  of  the  record,  the 
appeal  may  be  dismissed. 

xluLE  7.  Maps,  Wheneyer  a  map  or  survey  forms  part  of 
the  transcript,  it  shall  not  be  necessaxy  to  funiish  more  than 
one  copy  thereof,  which  shall  be  annexed  to  the  transcript  filed 
with  and  certified  by  the  Clerk,  and  reference  thereto  shall  be 
made  in  the  other  copies. 

Bulb  8.  Penalty,  No  transcript,  or  other  paper  or  document, 
which  fails  to  conform  to  the  requirements  of  these  rules,  shall 
be  filed  by  the  Clerk. 

Bulb  9.  Transcript,  service,  and  certificate.  Before  the  printed 
transcript  (in  cases  in  which  a  printed  transcript  is  absolutely 
required)  is  filed,  a  copy  thereof  sh^  be  served  upon  the  ad- 
verse party,  and  if  there  be  more  than  one  adverse  party,  appear- 
ing by  different  attorneys,  on  the  attorney  of  each  party  so  ap- 
pearing. If  a  party  shall  present  to  the  attorney  of  the  adverse 
party  a  transcript  on  appeal,  in  a  civil  cause,  and  request  his 
certificate  that  the  same  is  correct,  and  said  attorney,  upon  such 
request,  shall,  for  a  period  of  five  days,  neglect  or  refuse  to  join 
in  such  certficate,  or,  if  deemed  incorrect,  diall  neglect  or  rerase, 
for  the  same  time,  to  serve  upon  the  party  making  the  request  a 
written  statement  of  the  particulars  in  which  the  transcript  is 
incorrect,  or,  upon  the  presentation  of  the  transcript  corrected 
in  the  particulars  thus  specified,  shall  still  neglect  or  refuse,  for 
a  period  of  two  days,  to  join  in  such  certificate,  the  costs  of  pro- 
curing the  certificate  to  such  transcript,  from  the  Clerk  of  the 
proper  Court,  shall  be  taxed  against  the  party  whose  attorney 
so  neglects  or  refuses. 

BuLE  10.  Clerk  may  print  transcripts  and  certify  to  same.  The 
written  transcript  in  civil  causes,  authenticated  in  the  mode  pre- 
scribed by  Bule  9,  together  with  sufficient  funds  to  pay  the  ex- 
penses of  printing  the  same,  may  be  transmitted  to  me  Clerk  of 
this  Court.  The  Clerk,  upon  the  receipt  thereof,  shall  file  the 
same  and  cause  the  transcript  to  be  printed,  and  to  a  printed 
copy  shall  annex  his  certificate  that  tne  said  printed  tnuiscript 
is  a  full  and  correct  copy  of  the  transcript  furnished  to  him  by 
the  party;  and  said  certificate  shall  be  prima  facie  evidence  that 
the  same  is  correct.  The  said,  printed  copy  so  certified  shall 
also  be  filed,  and  constitute  the  record  of  the  cause  in  this  Court, 
subject  to  be  corrected  by  reference  to  the  written  transcript  on 
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file.  Printed  copies  thereof  shall  be  furnished  as  proyided  in 
Bole  2;  and  the  Clerk  shall  also  immediately  transmit  by  mail 
or  express,  copies  to  the  attorneys  of  the  adverse  parties,  and 
note  such  service  on  the  original. 

Bole  11.  Costs  of  printing.  The  expense  of  printing  tran- 
aeripts  on  appeal  in  civil  causes  and  pleadings,  affidavits,  or 
oiher  papers  constituting  the  record  in  original  proceedings 
upon  which  the  case  is  heard  in  this  Court,  required  by  these 
roles  to  be  printed,  shall  be  allowed  as  costs,  and  taxed  in  bills 
of  costs  in  the  usual  mode. 

Rotje  12.  Sxiggestion  of  diminviion  of  record.  For  the  pur- 
pose of  correcting  any  error  or  defect  in  the  transcript,  either 
party  may  suggest  the  same  in  writing,  and  upon  good  cause 
shown,  obtain  an  order  that  the  proper  Clerk  to  certify  to  this 
Court  the  whole  or  part  of  the  record,  as  may  be  required,  or 
may  produce  the  same  duly  certified,  without  such  order.  If 
the  attorney  or  counsel  of  l&e  adverse  party  be  absent,  or  the 
fact  of  the  alleged  error  or  defect  be  disputed,  the  suggestion, 
except  when  a  certified  copy  of  the  omitted  record  is  produced  at 
the  time,  must  be  accompanied  by  an  affidavit,  showing^the  ex- 
istence of  the  error  or  defect  alleged. 

Rule  13.  Exceptions  to  transcript.  Exceptions  or  objections 
to  the  transcript,  statement,  the  bond,  or  undertaking  on  appeal, 
the  notice  of  appeal,  or  to  its  service,  or  any  technical  exception 
or  objection  to  the  record  in  civil  cases,  affecting  the  right  of 
the  appellant  to  be  heard  on  the  points  of  error  assigned,  which 
might  be  cured  on  suggestion  of  diminution  of  the  record, 
must  be  taken  and  notified  to  the  appellant  in  writing,  at  least 
five  days  before  the  hearing,  or  they  will  not  be  regarded;  and 
when  so  noted,  it  shall  be  the  duty  of  the  appellant  to  present 
and  file  at  the  hearing  of  the  cause  such  additional  record,  cer- 
tificate, or  other  matter,  if  such  there  be,  to  remove  or  answer 
the  objection  or  exception  so  taken;  otherwise,  such  objection 
or  exception,  if  well  te^en,  shall  prevail. 

Bttle  14.  Suggestion  of  death  of  party.  Upon  the  death  or 
other  disability  of  a  party,  pending  an  appeal,  his  representative 
shall  be  substituted  in  the  suit  by  suggestion,  in  writing,  on  the 
part  of  such  representative,  or  of  any  party  on  the  record 
Upon  the  entry  of  such  suggestion,  an  order  of  substitution 
shall  be  made,  and  the  pause  shall  proceed  as  in  other  cases. 

Rule  15.  Calendar,  One  week  before  the  commencement  of 
a  term,  the  Clerk  shall,  unless  otherwise  ordered  by  the  Court, 
place  on  the  Calendar  all  causes  which  have  been  continued  from 
the  previous  term;  also,  all  causes  in  which  the  transcripts 
have  been  on  file  ten  days.  Other  causes  in  which  the  tran- 
scripts have  been  filed,  may  be  placed  on  the  Calendar  on  the 
stipulation  of  the  parties.  Causes  may  be  placed  on  the 
Calendar  on  motion  of  the  respondent — five  days'  notice  of  the 
motion  being  given — ^when  the  appellant  has  failed  to  file  the 
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transcript,  as  prescribed  by  Bule  2.  When  the  transcript  in  a 
criminal  cause  is  filed  after  the  Calendar  is  made  up,  the  cause 
may  be  placed  thereon  by  consent,  or  on  the  motion  of  the 
defendant. 

Bule  16.  Calendar.  Criminal  causes  shall  be  placed  at  the 
head  of  the  Calendar.  Other  causes  shall  be  arranged  on  the 
Calendar  as  the  Chief  Justice  of  the  Court  may  direct. 

Bule  17.  Printing  of  points,  etc.  In  all  cases  where  a  paper 
or  document  is  required  by  these  rules  to  be  printed,  it  shall  be 
printed  upon  similar  paper,  and  in  the  same  style  and  form 
(except  the  numbering  of  the  folios  in  the  margin)  as  is  pre- 
scribed for  the  printing  of  transcripts. 

Bulb  18.  Oral  argument.  No  more  than  one  counsel  on  a 
side  will  be  heard  upon  the  argument,  except  in  peculiar  and 
important  cases;  but  each  defendant  who  has  appeared  sep- 
arately in  the  Court  below,  may  be  heard  through  his  own 
counsel.  The  counsel  for  each  party  will  be  allowed  only  one 
hour,  unless  an  extension  of  time  be  obtained  from  the  Court 
before  the  argument  is  commenced* 

BuLB«19.  Opinions.  All  opinions  delivered  by  the  Court, 
after  haying  been  finally  corrected,  shall  be  recorded  by  the 
v^iers. 

Bule  20.  Time  of  service  of  notices.  In  all  cases  where  notice 
of  a  motion  is  necessary,  unless  for  good  cause  shown  the  time 
is  shortened  by  the  Court,  the  notice  shall  be  ten  days. 

Bule  21.  Opinion  transmitted  toith  remiUiiur.  When  a  judg- 
ment is  reversed  or  modified,  a  certified  copy  of  the  opinion  in 
the  case  shall  be  transmitted,  with  the  remittitur,  to  the  Court 
below. 

Bule  22.  Withdrawal  of  transcripts,  etc.  No  paper  shall  be 
taken  from  the  Court-room  or  Clerk's  office,  except  by  order  of 
the  Court.  No  order  will  be  made  for  leave  to  withdraw  a 
transcript  for  examination,  except  upon  leaving  with  the  Clerk 
a  written  receipt  therefor. 

Bule  23.  Certiorari.  Writs  of  certiorari  may  be  issued  by 
the  Clerk,  upon  the  order  of  the  Court,  on  the  filing  of  a  petition 
therefor,  and  shall  be  returnable  in  thirty  days. 

Bule  24.  Costs.  When  causes  are  placed  upon  the  Calen- 
dar, parties  shall  be  primarily  liable  for  costs,  as  follows: 

First — If  by  the  appellant,  he  shall  first  be  liable. 

Second — If  by  the  respondent,  or  by  consent,  then  both 
parties. 

In  civil  cases  the  Clerk  shall  not  be  required  to  remit  the  final 
papers  until  the  costs  are  paid.  In  all  cases  in  which  the  judg- 
ment or  order  appealed  from  is  reversed  or  modified,  and  the 
order  of  reversal  or  modification  contains  no  direction  as  to  costs 
of  appeal,  the  Clerk  will  enter  upon  the  record,  and  insert  in 
the  remittitur,  a  judgment  that  the  appellants  recover  the  costs 
of  the  appeal. 
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BuLE  25.  Calling  of  Calendar.  All  canses  regularly  on  the 
Calendar  may  be  brought  to  a  hearing  by  either  party,  when 
called  in  their  order,  on  the  day  for  which  they  are  set,  or  as 
soon  thereafter  as  they  may  be  reached  in  the  regular  call, 
'mthout  further  notice.  When  the  appellant  has  failed  to  file 
ihe  transcript,  as  provided  by  Rule  2,  and  the  cause  is  put  on 
tlie  Calendar  on  the  motion  of  the  respondent,  the  appeal  will 
be  dismissed,  or  judgment  affirmed,  in  the  discretion  of  the 
Oourt,  on  motion  of  respondent. 

BuLE  26.  Dismissal  of  appeal  on  stipulation.  An  appeal  or 
^writ  of  error  may  be  dismissed  at  any  time,  upon  and  in  ac- 
-cordance  witJi  the  written  stipulation  of  the  attorneys  of  record 
of  the  respective  parties;  and  upon  and  in  accordance  with  such 
stipulation,  the  Clerk  shall  enter  such  dismissal,  and  the 
remittitur  shall  issue  thereon  in  accordance  with  the  terms  of 
said  stipulation. 

BuLE  27.  Inspection  of  original  papers.  When  the  inspection 
of  an  original  paper,  which  was  offered  in  evidence  in  the  Court 
below,  is  shown  to  be  necessary  to  a  correct  decision  of  the 
Appeal,  the  Court  may  order  the  Clerk  of  the  Court  below  to 
transmit  such  original  paper,  if  in  his  possession,  to  the  Clerk 
of  this  Court;  and  if  such  paper  be  in  the  possession  of  a  party 
to  the  action,  he  may  produce  the  same  on  the  hearing  of  the 
cause,  or  he  may,  upon  motion  and  notice  of  the  adverse  party, 
be  required  to  produce  such  paper  on  the  hearing  of  the  cause; 
and  in  default  uiereof ,  the  Couii}  will  intend  the  paper  to  be,  in 
all  respects,  as  alleged  by  the  opposite  party. 

BiTLE  28.  Reasons  for  original  application  to  this  Court  to  be 
rioted.  In  any  application  made  to  the  Court  for  a  writ  of 
mandamus,  certiorari,  prohibition,  procedendo,  or  for  any  pre- 
rogative writ  to  be  issued  in  the  exercise  of  its  original  jurisdic- 
tion, and  for  which  an  application  might  have  been  lawfully 
made  to  some  other  Court  in  the  first  instance,  the  affidavit  or 
petition  shall,  in  addition  to  the  necessary  matter  requisite  by 
thd  rules  of  law  to  support  the  application,  also  set  forth  the 
circumstances  which,  in  the  opinion  of  the  applicant,  render 
it  proper  that  the  writ  should  issue  originally  from  this 
Court,  and  not  from  such  other  Court — the  sufficiency  or  insuffi- 
ciency of  such  circumstances  so  set  forth  in  that  behalf  will  be 
determined  by  the  Court  in  awarding  or  refusing  the  application. 
In  case  any  Court,  Judge,  or  other  officer,  or  any  Board  or 
other  tribunal,  in  the  discharge  of  duties  of  a  public  character, 
be  named  in  the  application  as  respondent,  the  affidavit  or 
petition  shall  also  disclose  the  name  or  names  of  the  real  party 
or  parties,  if  any,  in  interest,  or  whose  interest  would  be 
directly  affected  by  the  proceedings,  and  in  such  case  it  shall  be 
the  duty  of  the  applicant  obtaining  an  order  for  any  such  writ, 
to  serve  or  cause  to  be  served  upon  such  party  or  parties  in 
interest  a  true  copy  of  the  affidavit  or  petition,  and  of  the  writ 
issued  thereon,  in  like  manner  as  the  same  is  required  to  be 
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served  upon  the  respondent  named  in  the  application  and  pro- 
oeedings,  and  to  produce  and  file  in  the  office  of  the  Clerk  of  this 
Court  the  like  evidence  of  such  service. 

BuLE  29.  SeUlemeni  of  hills  of  exception  on  death  of  Judge. 
When  the  Judge  before  whom  an  action  was  tried  is  dead,  or  is 
removed  from  office,  any  unsettled  bill  of  ezceptions,  or  state- 
ment on  motion  for  new  trial  therein,  may  be  settled  and 
certified  by  his  successor  in  office;  or,  if  he  be  disqualified,  by  a 
Judge  of  the  same  or  an  adjoining  county.  And  when  the 
Judge  before  whom  an  action  was  tried  becomes  disqualified,  is 
absent  from  the  State,  or  refuses  to  settle  the  bill  of  exceptions 
or  statement  on  motion  for  new  trial,  such  bill  of  exceptions  or 
statement  may  be  settled  and  certified  before  a  Judge  of  the 
same  or  an  adjoining  county. 

BuLE  30.  Application  to  hear  cavse  in  bank.  ApplicationBy 
made  before  or  after  judgment  pronounced  by  a  Department, 
that  a  cause  shall  be  neard  and  decided  by  the  Court  in  bank, 
must  be  made  upon  printed  petition,  addressed  to  the  Chief 
Justice  or  the  Court,  setting  forth  the  question  involved  in  the 
cause  and  the  reasons  why  it  should  be  heard  by  the  Court  in 
bank.  If  made  before  judgment  the  petition  must  be  filed  with 
the  Clerk  of  the  Court  at  least  ten  days  before  the  Clerk  makes 
up  the  Calendar.  And,  if  made  after  judgment  pronounced  by 
any  of  the  Departments,  within  twenty  days  after  such  judgment. 
The  times  herein  prescribed  shall  not  be  extended  by  the  Chief 
Justice  or  any  of  the  Associate  Justices,  or  the  Court;  and  the 
Clerk  shall  not  file  a  petition  after  such  times  have  expired. 
In  cases  of  judgments,  the  petition  shall  operate  as  a  stay  of 
proceedings  un^  it  shall  be  determined. 

Bulb  31.  When  an  application  is  made  to  this  Court  for  an 
alternate  writ,  an  order  staying  the  proceedings  of  any  Court 
or  officer  until  the  return  of  the  writ,  will  not  be  made  tadem 
due  notice  of  the  application  for  the  vnit  shall  have  been  given 
to  all  parties  interested  in  the  proceedings. 

This  rule  shall  take  effect  and  be  in  force  on  and  after  June 
22d,  1881. 

It  is  ordered  that  the  foregoing  rules  be  and  the  same  are 
hereby  adopted;  that  they  be  published  in  accordance  with  the 
provisions  of  the  statute  in  that  behalf,  and  that  they  take  effect 
on  the  22d  day  of  March,  1880,  and  that  thereupon  all  mlai 
heretofore  made  be  abrogated. 

MOBBISON,  C.  J. 

THOBNTON.  J. 

BOSS,  J. 

MYBICE,  J. 

McKINSTBY,  J. 

MoEEE,  J. 

SHABPSTEm,  i. 
Frank  W.  Qboss,  Clerk. 
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after  final  judgment  there  must  be  a  bill  of  exceptions  or  something  in 
the  record  to  identify  the  papers  used  on  the  hearing  in  the  Court 
below,  else  the  appeal  will  be  dismissed. — ^Angel  vs.  Demias 

SuFFLKMENTAL  Answsb— DiBCRiTiON.  The  abusc  of  legal  discretion  in 
the  trial  Court,  in  refusing  to  allow  a  supplementary  answer  to  be  filed, 
setting  up  a  release  of  the  cause  of  action,  is  subject  to  review  on  ap- 
peal— Leehom  vs.  Big  Meadow 23S 

Case  stated  where  the  Court  abused  such  discretion  in  refusing  to  allow  ft 
supplemental  answer  to  be  filed. — Id. 

Clkrk's  Certificate  to  Transcript.  It  is  not  for  the  Clerk  to  deter- 
mine what  papers  or  evidence  the  Court  acts  upon  in  setting  aside  a 
default  judgment ;  and  in  the  absence  of  a  bill  ot  exceptions  or  certifi- 
cate of  the  Judge,  the  Clerk's  certificate  that  certain  p^>erB  were  used 
at  the  hearing  is  not  sufficient — Walsh  vs.  Hutchings 2S7 

Bill  of  Exceptions — Mistake.  Plaintiff  prepared  a  document  as  a  pro- 
posed bill  of  exceptions  which  was  by  mistake  entitled,  "plaintifTa 
proposed  statement  on  appeal."  The  Code  makes  no  provision  for  the 
settlement  of  "a  statement  on  appeal"  The  respondent,  Judge  of  tiie 
trial  Court,  refused  to  settle  tne  proponed  bill  It  was  presented  in 
time.  Held,  the  Judge  should  have  ignored  the  mistake  of  plaintiff  and 
settled  the  bill,  as  such  mistake  was  not  a  sufficient  ground  for  refusing 
to  settle  it. — People  vs.  Crane 240 

Evidence.  If  more  evidence  is  stated  in  a  proposed  bill  of  exceptjona 
than  is  necessary  to  explain  the  objection,  it  is  the  duty  of  the  Jndge 
settling  the  bill  to  strike  out  so  much  as  is  unuecessarr.— Id. 

Undertaking.  The  notice  of  appeal  was  served  upon  tne  attorneys  of  th« 
adverse  parties  December  18,  1879,  but  the  undertaking  on  appeal  was 
not  filed  until  January  30, 1880.  Held,  the  appeal  must  be  dismissed.  - 
Boyd  vs.  Burrell 

Notice  of  Appeal— Clerk's  Fees.  The  derk  of  the  Court  below  is  jus- 
tified in  refusing  to  file  a  notice  of  appeal  until  his  fees  are  paid  in 
advance. — Id. 

Nonsuit— Practice.  The  Court  below  f^ranted  a  nonsuits  On  aapeal 
there  was  no  statement  or  bill  of  exceptions  setting  forth  the  evidenoe 
on  which  the  Court  determined  the  motion.  Held,  the  ruling  could  not 
be  reviewed  on  appeal. — Nichol  vs.  Littlefield 

Transcript— Correction— Affidavit.  Affidavits  cannot  be  used  in  tha 
Supreme  Court  for  the  purpose  of  showing  that  the  notice  of  appeal 
was  filed  at  an  earlier  date  than  shown  by  the  transcript  on  appeaL — 
Boyd  vs.  Burrell 197 

The  record  of  the  Court  below  cannot  be  altered  or  amended  by  proof 
made  in  the  appellate  Court.  If  the  record  is  incorrect,  the  party  moat 
seek  relief  in  the  Court  from  which  his  appeal  was  prosecuted. — Id. 

Foreclosure.  Mortgage  foreclose.  Judgment  in  Court  below  by  da- 
fault  Appeal  on  judgment  roll  alone.  The  contention  was  that  tlie 
judgment  as  rendered  was  for  too  large  an  amount;  but  Held,  that  tlie 
amount  for  which  judgment  was  to  be  rendered  was  pecnUariy  a  matter 
for  the  lower  Court  to  determine ;  and  as  the  evidenoe  was  not  broogbt 
up  by  bill  of  exceptions  or  statement,  the  presumption  is  in  favor  of  tlM 
correctness  of  the  judgment. — Savings  ana  Loan  Society  vs.  Hortoo. . . .  683 

Undertaking— Notice  of  Appeal.  An  appeal  cannot  be  taken  from 
parts  of  two  judgments  and  from  a  special  order  made  after  judgment^ 
by  one  notice  of  appeal  and  in  one  undertaking  on  appeaL — ^People  vs. 
Center 768 
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SepMrnto  and  distinct  appeaU  cannot  be  brought  to  the  appellate  Court  b^ 
one  tranacript.  — Id. 

DiaiaasAL— DisTBicT  Court  or  United  Statk— Sdpbkmb  Court  or 
Unitsd  States— Presuvftion  -Order.  After  appeal  taken  from  the 
District  Court  of  the  United  States  in  confimobtion  proceedings  to  the 
Saprome  Court  of  the  United  States,  the  District  Court  made  an  order 
dionissing  the  appeal  Held,  the  order  of  the  District  Court  madeu 
pending  an  appeal  therefrom  to  the  Supreme  Court  of  the  Unitea 
States,  is  Toid,  the  conclusive  presumption  oeing  that  the  appeal  is  still 
pending  in  the  absence  of  a  direct  finaing  to  the  contrary.— Younger  vs. 
Pagles. 582 

Practice— New  Trial— Statement— CERTiricATR.  The  statement  on 
motion  for  new  trial  mu^t  be  signed  and  certified  b^  the  Judge  of  the 
Court  below,  as  required  by  Section  659,  Code  Civil  Procediure,  else  it 
will  be  disregarded  on  appeal — Schrieber  vs.  Whitney 490 

Motion  to  set  aside  judgment  was  denied  September  20, 1879,  and  appesd 
from  the  order  taken  Amil  19,  1880.  Held,  the  appeal  was  too  late 
and  must  be  dismissed.— Thompson  vs.  Johnson 264 

MoDiriCATiON  or  Decree.  The  modification  of  a  decree  is,  in  effect,  the 
rendition  of  a  new  decree,  from  which  latter  alone  lie9  the  appeal — 
Bizby  et  al.  vs.  Bent  et  al ^ 81 

Interest — ^Error.  The  matters  involved  on  appeal  relating  to  interest, 
being  questions  of  fact  and  no  error  appearing.  Held,  the  judgment  of 
the  Court  below  should  be  a£Brmed.— Chandler  vs.  People*s  Savings 
Bank,  etc 191 

Appealable  Order— Decree  or  Distribution— Probate— Practice— 
Final  Account.  An  order  vacating  a  decree  of  distribution  and  settle- 
ment of  the  final  account  of  an  executor  is  not  appealable.  (Estate  of 
GallaghanL  9  Pac.  C.  L.  J.  192),  Estate  of  Den 399 

Default— Guardian— CROfiS-CoMPLAiNT.  Action  brought  by  H  J.  Good- 
cell,  Jr.,  as  guardian  of  on<^  Wm.  Broadribb,  upon  a  note  and  mortgage. 
The  appeal  was  "  from  the  order  of  said  Court  denying  defendant's  mo- 
tion for  lud^ent,  by  default,  against  H.  Gkxxicell,  Jr.,  guardian  of  Wm. 
Broadribb,  insane,  for  the  sum  of  $137.44,  and  that  saia  Good  cell  be  re- 
moved from  the  position  of  guardian  as  prayed  in  defendant's  croes-oom- 
plaint"  Held:  The  appeal  must  be  dismissed,  as  the  order  is  not  within 
those  enumerated  in  Section  96S,  C.  C.  P.  —Broadribb  vs.  Tibbets 424 

Practice— Probate  Proceeding&  An  order  vacating  a  decree  of  distri- 
bution and  settlement  of  the  final  account  of  the  executor  is  not  appeal- 
able.—Estate  of  Calla^han * 192 

Decree.  An  order  modifying  an  interlocutory  decree  in  an  action  of  par- 
tition is  not  appealable.  The  appeal  must  be  taken  from  ihe  decree  itself. 
— Bixley  vs.  Bent 81 

APPEAL  FROM  JUSTICE'S  COURT 267 

APPEAL  B0ND--SURETIE8— Notice.  Section  942,  C.  C.  P.,  prov  ding  for 
judgment  against  sureties  on  appeal  bonds,  upon  motion,  after  affirmance 
of  judgment,  is  constitutional.    No  notice  is  necessary. — Meredith  vs. 

Parties.    The  sureties  to  such  bond  become  parties  to  the  action^ — Id. 
Santa  Clara  Mining  Co 609 

See  Pages  660;  T^ToSO;  485;  616;  425;  268;  269;  92. 

See  Dismissal  or  Apieals;  Practick. 

APPROPRIATION  OF  SPACE-Meanino  or  Term 692 

APPEARANCE  276 

APPEARANCES 768 

APPLICATION  FOR  SURVEY 838 

APPOINTMENTS 278 

ARGUMEN  r-See  Appeal 681 

ASSESSMENTS 686-806-«14-479-616^352 

ASSIGNMENT 74 

ASSAULT  634 

ASSAULT  TO  MURDER. 313 


▼1  DIDEX. 


CHARACTER.    Page  TSe. 

CHINESE  TESTIMONY.    See  Evidsnob. 

CITY  HALL  COMMISSIONERS. 

AjDVBBTiBKifBNT— Bids— CoNTR&ci'— Sak  FBAXcisoa  Unrler  the  Actio 
provide  for  the  completion  of  the  New  city  HaII  in  San  Franciaoo 
(Stats.  1875-6,  p.  461),  the  Comminioners  had  no  power  to  contract  for 
materiab,  except  after  advertiseznent  for  bids  in  the  manner  therein  pre- 
scribed.—Midrein  vs.  Kalloch 476 

Materials— Place  of  Manufacture— Restriction.  In  an  advettiae- 
ment  for  materiala,  tourt,  iron-furring  and  lathing,  the  Board  of  Com* 
missioners  required  that  such  furring  and  lathing  "should  be  cut  oat 
and  manufactured  from  the  sheet  iron  within  the  limits  of  the  city  and 
county  of  San  Francisco."  Heldj  the  Board  had  no  power  to  imp<?ffft 
such  restriction;  that  in  so  doing  it  had  exceeded  its  powers,  and  a  con- 
tract awarded  according  to  such  advertisement  was  void. — Id. 

Counsel.  Under  Section  12  of  an  Act  to  provide  for  the  completion  of 
the  New  City  Hall,  in  San  Francisco  (Statutes  1875-6,  p.  464),  the 
Board  of  City  Hall  (!k>mmi8sioner8  had  no  authority  to  employ  or  pay 
counsel.  Such  payment  is  prohibited  by  that  section. — Greathonae  va. 
Dunn 221 

Bee  Instruction. 

OITIL  ACTION— Ordinance— Fine— Party.  Complaint  statii^  a  viola- 
tion of  an  ordinance  and  demanding^  that  defendants  be  adjuoged  ^^oiltj 
thereof,  and  punished  by  fine  and  imprisonment.  Held,  the  action  u 
in  no  sense  a  civil  action.  If  it  be  an  action,  it  is  criminal,  and  ahonld 
have  been  prosecuted  in  the  name  of  the  people. — City  of  Santa  Barbara 
vs.  Sherman 679 

CIRCUMSTANTIAL  EVIDENCE.    Page«9. 

CI4AIM  AGAINST  COUNTY— Coroner's  Certifigatb— Mandamus.  The 
certificate  of  a  Coroner  that  the  i)laintiff  was  summoned  to  inspect  the 
body,  analyze  the  stomach,  and  g^ve  an  opinion  as  to  the. cause  of  death; 
and  that  he  performed  those  services  is  conclusive  as  to  the  rendition  ci 
t^e  service,  not  as  to  the  amount  of  compensation.  Unless  a  claim 
against  the  county  is  properly  made  out  giving  all  the  items  (in  this  case 
the  number  of  miles  travele<L  the  length  of  tmie  consumed,  and  the  ex- 

gense  incurred  in  making  the  analysis  of  the  stomach),  the  Board  of 
upervisors  can  refuse  to  hear  or  consider  it,  and  mandamus  will  not 
lie.— Christie  vs.  Supervisors  Sonr  ma  County 145 

CLERK'S  FEES.    Page  250. 

CLERK'S  CERTIFICATE  (to  transcript).    Page  287. 

CLOUD  ON  TITLE.    See  Injunction 479 

COAL  LANDS— Known  Mines  —Coal.  Whatever  may  have  been  originally 
the  proper  construction  of  the  word  "  mines,"  as  used  in  the  Pre-emption 
Act  of  1841  (5  Stat.  456),  the  Act  of  July  1, 1864  (13  SUt  343),  gave  a 
legislative  construction  to  the  term,  which  thenceforth  attached  to  aU 
**  coal  beds  or  coal  fields,"  in  which  no  interest  had  before  become  vested, 
and  withdraw  such  coal  lands  from  the  operation  of  all  othf*r  Acta  of 

Congress.— United  States  vs.  Mullan 116 

School  and  Coal  Lands.  After  July  1, 1864,  known  coal  lands  were  not 
subject  to  selection  by  the  State  in  lieu  of  Sections  16  and  36  for  school 
purposes;  and  the  Secretary  of  the  Interior  had  no  authority  to  list  such 
iMnds  to  the  State  on  such  selections. — Id  | 

COLLATERAL  ATTACK 363 

COLLUSION 194 

COMMUNITY  PROPERTY.    See  Divorce 580 

CONDEMXATION— Eminent  Domain.  The  grant  of  the  right  bv  a  dty  to 
use  public  streets  for  railroad  purposes  is  not  a  condition  preceaent  to  the 
ri^ht  to  maintain  condemnation  proce^ings  against  the  owners  of  lands 
lying  adjacent  to  such  streets. — (JaL  Southern  P.  R.  Co.  vs.  Kimball. ..  736 
Id.— (jonstitution— Compensation.  Section  1249,  Code  of  Civil  Proce- 
dure, providing  that  for  the  purpose  of  assessing  compensation  and  dam- 
ages, the  right  thereto  shall  be  deemed  to  have  accrued  at  the  date  of  the 
summons,  is  not  inconsistent  with  Section  14  of  Article  I  of  the  Cons  i- 
tution. — Id. 
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CONDITIONAL  SALES t 645 

GONFESSIONa    See  Cbimikal  Law. 

CONFEDERATE 807 

CONFLICT  BETWEEN  COURT  AND  JURY 388 

CONSTITUTIONAL  LAW— Id(»Nsi  Tax— Political  Oodb— Municipal- 
mra— Taxjds.  Section  8360  of  the  Political  Code  relating  to  the  collec- 
tion of  county  license  taxes  was  abxx)gated  by  virtue  of  Section  12  of  Ar- 
ticle XI  of  the  present  Constitution.  The  word  **  taxes,"  as  used  in  such 
section,  includes  license  taxes. — People  vs.  Martin 96 

RxvxMUB— LiCBKSK  Fbbs.  Where  license  fees  are  imposed  for  the  pur- 
poses of  revenue,  th^  are,  in  effect,  taxes. — Id. 

Id.— Id.— Pbopkrtt— INHABITAHTS.  Section  12  of  Article  XI  of  the  Con- 
stitution is  not  limited  to  taxes  upon  fbopkrtt;  for  by  its  express  lan- 
guage the  Legislature  is  prohibited  from  imposing  taxes  upon  tne  inhas- 
ITAHTS  of  counties,  etc.,  as  well  as  upon  their  other  property  for  county 
purposes.— Id. 

Id.— Id.— PowBB  op  Leoislaturb— Taxation  pob  County  Purfobbb. 
The  power  to  impose  taxes  for  county  purposes  does  not  lie  with  the  Leg- 
islature. Such  power  is  exercised  by  general  laws,  vesting  in  the  corpo- 
porate  authorities  of  counties  power  to  assess  and  collect  taxes  for  those 
purposes. — Id. 

Id.  Whether  or  not  there  are  any  misdemeanors  included  in  Section  115, 
C.  C.  P.,  which  are  required  by  the  Constitution  to  be  prosecuted  by  in- 
dictment or  information,  not  necessarv  to  be  decided;  but  there  is  noth- 
ing in  the  Constitution  which  prohioits  the  Legislature  from  requiring 
the  crime  of  petty  larceny  to  be  otherwise  prosecuted. — Ex  parto  Wal- 
lingford 75 

Laws  Taking  Eppjdct  Subsequknt  to  Adoption  op  Constitution— Rk- 
oobdsb— MoNTSRBT  CouNTT.  Acts  of  the  Legislature  which  were  to 
take  effect  subsequent  to  the  adoption  of  the  Constitution  of  1879  were 
not  continued  in  opeithtion  by  such  instrument  The  Constitution  went 
into  operation  January  1,  1880,  and  it  was  only  such  Acts  as  were  in 
force  at  that  dato  that  were  kept  in  existence.  Accordingly  where  by 
the  provisions  of  the  Act  of  March  30, 1878  (Stats.  1877-8,  p.  868),  relat- 
ing to  the  county  officers  of  Monterey,  etc,  the  Act,  so  far  as  concerned 
the  salary  of  Recorder^as  not  to  go  into  effect  prior  to  the  first  Mon- 
day in  March,  1880.  Meld:  by  operation  of  the  Constitution  (Sec.  1, 
Art.  XXII),  such  Act  never  went  into  effect — Speegle  vs.  Jo^ 266 

SiLP-AcTiNO.  Section  10^  Article  XI,  of  the  ConstitutioD,  prohibitingthe 
use  of  the  public  funds  is  self-acting. — Nevada  Orphan  Asylum  vs.  Hal- 

loek 63 

Section  10  of  Article  XI  abzx)gated  the  Act  of  1868  under  which  the  Spring 
Valley  Water  Co.  was  oompdled  to  furnish  free  water  to  the  city  and 

county  of  San  Francisco.— S.  V.  W.  W.  vs.  Su^rvisors 630 

Laws  passed  prior  to  the  adoption  of  the  new  Constitution  to  operate  subse- 

2uent  thereto,  never  did  go  into  operation. — Whiting  vs.  Hoggord 489 
Reclamation,  805:  Taxation,  816;  Lotteiurs,  124;  Sunday  Law;  Con- 
demnation, 736;  Plage  or  Tbial,  706. 

CONSIGNMENT.    See  Pledge 498 

CONSIDERATION.    See  Cobporations 108 

CONSOLIDATION  OF  ACTIONS.    See  Practice. 

CONSPIRATOR    See  Criminal  Law 807' 

CONTEMPT.    As  to  filing  points  and  authorities  disrespectful  to  lower  Court 

See  Friedlander  vs.  S.  G.  &  S.  Mining  Co 759 

See  Writ  of  Review. 

CONTINUANCE.— Affidavit  for,  msufficient  when.— People  vs.  Hamilton. . .  584 
See  Praotiob 760 

CONTRACT.    Case  stated  where  conditions  had  been  performed  with  respect 
to  manufacture  and  delivery  of  iron  girders  for  New  City  Hall. — Savage 

vs.  Sweeney 666 

MuKiciPALiTT— Water— Lease.  Plaintiff  leased  its  water  works  for  a 
term,  and  reserved  a  sum  to  be  paid  for  the  privilege  of  vending  water 
for  domestic  purposes.    Held:  plaintiff  could  not,  during  the  term  of  the 
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lease,  of  its  own  motion,  increase  the  amonnt  to  be  paid  for  the  privilege 

BO  gnuated. — City  of  Los  Angeles  vs.  Los  Angeles  City  W.  Co 704 

Construction  of  contract  to  remove  dead  animals. — ^Alpers  vs.  Brown 483 

See  Foreclosure,  739;  City  Hall  Coiihib8IONEBS,  476:  Married  Woman, 
515;  Brokers'  Commissions. 

CONVERSION.  A  formal  demand  for  the  possession  of  personal  property 
and  a  refusal  to  deliver  it  is  not  necessaruy  proof  of  oonverston^but  oalj 
EVIDENCE  which  may  or  may  not  establish  the  conversioa. — ^alch  vs. 
Jones 838 

CONVEYANCE.    See  Mesne  Profits 689 

CONVICT.    See  Witness. 

COPYRIGHT.    Damages  not  recoverable  for  infringement  of  copyright 710 

CORPORATIONS— Directors— SPECDOi  Meeting— Resolution  —  Burden 
OP  Proof.  Authority  to  execute  the  note  and  mortgage  in  suit  was 
given  at  a  special  meeting  of  the  Board  of  Directors  of  defendants  The 
resolution  of  the  Board  stated  that  written  notice  of  the  meeting  waa 
served  upon  all  the  directors.  Held:  the  burden  of  proof  was  upon  the 
defendant,  to  show  that  all  the  directors  had  not  been  served  with  notice 
of  the  meeting. — Granger  vs.  Original  Empire  M.  &  M.  Co 108 

Id. — Notice  of  Special  Meeting.  It  is  not  necessary  that  the  notice  of 
a  special  meeting  of  the  directors  of  a  corporation  should  state  the  pur- 
llf^e  of  the  meeting.  A  notice  that  the  meeting  will  be  held,  the  place 
where  and  the  time  when  it  is  to  be  held,  is  sufficient. — Id. 

Consideration — Part  Good  and  Part  Bad.  A  note  and  mortgage  of  a 
corporation  are  not  void  because  a  sum  is  included,  due  from  the  Presi- 
dent of  the  corporation  to  the  payee,  which  can  be  served;  where  such 
sum  is  capable  of  severance,  the  note  is  valid  as  to  the  balance. — Id. 

Assessment-  -Capital  Stock.  A  corporation  has  no  authority  to  levy  an 
assessment  on  capital  stock  fully  paid  up. — Santa  Cruz  R.  R.  Co.  xe. 

Spreckles 616 

See  Stockholder's  Suit 281 

See  Practice. S5S 

CORRECTION  OF  TRANSCRIPT.    See  Appeal 397 

CORONER'S  INQUEST.    See  Criminal  Law. 

CORONER'S  CERTIFICATE 145 

COUNSEL  FEES.    See  Divorce,  .199  ;  City  Hall  Commissioners,  221. 

COUNTY  COURT.    See  Municipal  Court  of  Appeals 269 

COVENANT.    Express  words  not  necessary  to  create ;  when  it  will  arise. — 

Hale  vs.  Finch 43S 

CRIMINAL  LAW— Indictment— Complaint— Justice's  Court.  By  Sec- 
tion 115  of  the  C.  C.  P.,  the  Legislature  conferred  jurisdiction  over  the 
crime  of  petty  larceny  and  certain  other  misdemeaihors  on  the  Justice's 
Court :  and  Section  1426  of  the  Penal  Code  requires  that  proceedings  in 
such  Courts  for  a  public  offense,  of  which  the  Court  has  jurisdiction, 
must  be  commenced  by  complaint  under  oath,  etc.  Held  :  an  indict- 
ment for  petty  larceny  (found  b^  the  Grand  Jury  of  Napta  County)  was, 
therefore,  unauthorized,  and  petitioner  entitled  to  his  discharge  from  cus- 
tody thereunder.    Ex  parte  Wallingford 75 

Rape — Evidence.  Conviction  for  rape  on  a  child  11  years  old :  Held,  the 
evidence  was  insufficient,  citing  People  vs.  Benson,  6  Cal.  221 ;  People 
vs.  Hamilton,  46  Id.  540 ;  People  vs.  Ardaga,  51  Id.  37L  People  vs. 
Castro 198 

Under  a  statute  establishing  degrees  of  the  crime  of  murder,  and  providing 
that  wilfuL  deliberate,  malicious,  and  premeditated  killing  shall  be  mur> 
der  in  the  first  degree,  evidence  that  the  accused  was  intoxicated  at  the 
time  of  the  killing  is  competent  for  the  consideration  of  the  jury  apoo 
the  question  whetner  he  was  in  such  a  condition  of  mind  as  to  be  cap&ble 
of  deb'berate  premeditation.    Haupt  vs.  Territory  of  Utah 440 

Under  a  statute  which  requires  the  instruction  of  the  Judge  to  the  jurv  to 
be  reduced  to  writing  before  they  are  given,  and  provides  that  they  aiiall 
form  part  of  the  record  and  be  subjects  of  appeal,  it  is  error  to  give  an 
instruction  not  reduced  to  writing  otherwise  than  by  a  reference  to  a  cer- 
tain page  of  a  law  magazine.    Id. 


IX 


Rafb— BATrasT— Habbab  Gobfus.  Petitioner  was  convietedof  "bsttery^ 
And  eentenced  bv  the  Superior  Court  to  three  yean  imprisMunent.  Sec- 
tion 248  of  the  Fenal  Code  provides  that  "batterv  ispunishable  bv  * 
*  impriBonment  not  exoeecnng  six  months."  *  *  Held,  upon  habeas 
corpus,  as  petitioner  had  suffered  imprisonment  for  six  months,  he  is  en- 
titled to  be  discharged  from  custody.    £x  parte  Bulger 468 

iNDicncBNT—HoMioiDB— Assault.  The  inaictment  cnarpfed  that  defend- 
ant did,  on  a  certain  day,  unlawfully,  feloniously,  and  with  malice  afore- 
thought, make  an  assault  upon  the*  person  of  one  H.,  and  him,  the  said 
H.,  md,  then  and  there,  unlawfully,  feloniously,  with  malice  afore- 
thought, kill  and  murder.  Held,  two  crimes,  of  assault  and  of  murder, 
were  not  charged  in  the  indictment.    People  vs.  Hamilton 684 

ClBOUMSTANTiAL  £yn)BNCB--lNSTBUonoN— Laboent.  The  Court,  upon 
the  trial  of  the  defendant  for  larceny,  instructed  the  jiiry  in  effect  tnat 
there  is  nothing  in  the  nature  of  circumstantial  evidence  that  renders  it 
any  less  reliable  than  other  classes  of  evidence.  Held,  proper. — People 
va.  Morrow 99 

Dbvbndant  as  a  Witnbbs.  It  is  not  erroneous  for  the  Court  to  call  par- 
ticular attention  of  the  jury  to  the  defendant's  testimony.  Defenaant 
in  a  criminal  case  occupies  a  relation  to  the  case  different  from  that  oc- 
eupied  by  other  witnesses.— Id. 

Vaeianob— GiAND  Labcbnt— Invobication.  Defendant  claimed  a  vari- 
ance between  an  information  for  grand  larceny  and  the  evidence,  as  to  i 
the  name  of  the  owner  from  whom  the  property  was  alleged  to  have 
been  stolen.  The  owner  had  two  names — a  business  name  and  a  per- 
sonal name.  His  personal  name  was  Tup  Chin,  and  his  business  name 
Sang  Hop.  In  aU  his  business  transactions,  for  years,  he  had  been 
known  \ff  his  business  name  only.  The  ixiformation  charged  that 
"  Sang  Hop*'  was  the  owner  of  the  property.  Held,  as  the  owner  was 
known  by  the  name  of  Sang  Hop,  tnat  name  was  sufficient  whether  he 
had  another  name  or  not. — ^People  vs.  Leong  Quon^f HO 

Name.  The  name  of  the  owner  of  property  stolen  is  not  a  material  part 
of  the  offense  charged.  It  is  Only  reqidred  to  identify  the  transaction, 
BO  that  the  defendant  by  proper  plea  mav  protect  himself  against  an- 
other prosecution  for  the  same  offense.  Tue  owner  of  property  stolen 
may  have  a  name  by  reputation,  and  if  it  is  proved  that  ne  is  better 
known  by  that  name  than  any  other  the  charge  in  the  information  by 
th*t  name  is  sufficient. — Id. 

Dtinq  Dbolaratioks— Evidencb— Jubt.  The  Court  passes  on  the  ad- 
mifldbilitv  of  a  dying  declaration.  As  to  the  wdght  and  credit  to  which 
it  is  entitled,  the  jury  alone  are  to  determine. — People  vs.  Taylor 4 

HoMlCEDB—WiTNlss.  Upon  the  trial  of  a  person  charged  with  homicide, 
dying  declarations  of  deceased  are  admissible  only  to  those  things  to 
which  he  would  have  been  competent  to  teeUfy  if  sworn  as  a  witness  In 
the  cause. — Id. 

Dying  declarations  must  relate  to  facts  only  and  not  to  mere  matters  of 
opinion  or  belief. — Id. 

If  it  appear  in  any  mode  that  there  was  a  hope  of  recovery,  however  faint 
it  may  have  been,  stiU  lingering  in  the  breast  of  declarant^  his  dying 
declarations  are  inadmissible. — fcL 

The  belief  in  impending  death,  need  not  be  proved  by  an  express  state- 
ment by  declarant  to  that  effect;  it  is  sufficient  if  it  appears  from  any 
circumstance,  or  from  all  the  circumstances  of  the  case  taken  together, 
that  such  beUef  actually  existed. ^Id. 

Dying  declarations  are  restricted  to  the  circumstances  of  the  death. — Id. 

Rbs  Gbsta— Aboument.  A  witness  testified :  Deceased  sent  his  hayr  for 
the  bottle  (said  to  contain  poison)  when  we  were  there  (at  his  bedside), 
and  told  him  to  tell  Taylor  (defendant)  to  come,  that  he  wanted  to  see 
him.  The  bov  went  and  brought  the  bottle  wiui  him;  he  asked  him  if 
he  had  seen  Mr.  Taylor.  He  said,  yes.  Defendant  objected  to  the  evi- 
dence as  incompetent  and  not  the  dying  declantion  of  deceased.  Held, 
the  evidence  was  admissible  as  piut  of  the  ree  gestae.  Held,  further, 
that  if  the  prosecution  argued  to  the  jui^  that  defendant  received  the 
message  and  did  not  come  to  see  deceased  it  would  be  a  misstatement,  as 
there  was  no  evidence  that  defendant  received  the  message;  and  if  the 
Court  refused  to  check  counsel,  error  would  follow. — Id. 
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CoBOKXB*B  Ikqttist— Statimbnts  OF  DsFiNDiirT— WiTvaBS.  Biidaooe 
of  Yoluntary  itfttem«nts  made  bv  defendant  at  the  Coroner's  inmieit,  not 
reduced  to  writing,  are  admiseible  upon  his  trial  for  the  homidaeL  The 
accused  is  not  a  "witness"  whose  testimony  at  such  inquest  is  reqotxBd 
to  be  reduced  to  writing. — Id. 

Assault  with  Iktxnt  to  Kill— Iia>iGTMKNT.  The  indictment  charged 
defendant  with  the  crime  of  felony  committed  as  follows:  "The  said 
Francis  De  Cleer  on,  etc.,  at,  etc,  unlawfully,  feloniously,  and  with 
malice  aforethought,  with  a  deadly  weapon,  namely  a  pistol,  upon  tha 
body  of  one  Victoria  De  Cleer.  alias  etc.,  m  the  place  then  ani  thiere 
being,  did  make  an  assault,  ana  her,  the  said  Victoria  De  deer,  alias 
etc.,  old  then  and  there  shoot  and  woimd,  with  the  unlawful  and  felon- 
ious intent  then  and  there,  and  thereby,  her  the  ssid  Viotoria  De  Cleer, 
alias,  etc.,  wilfuUy  and  of  his  malice  aforethought,  to  kill  and  murder, 
contrary,  etc.**  Held,  all  the  averments  essential  to  a  chaige  of  aasault 
with  intent  to  murder. were  contained  in  the  indictment.— People  vs. 
De  Cleer SIZ 

Vebdigt.  Upon  a  charge  of  assault  with  intent  to  murder,  a  Teidict, 
"Guilty  as  chsrsed  in  uie  indictment,**  is  sufficiently  certain. — ^Id. 

Ikstbuotions.  Tne  Court  is  not  required  to  state  the  law  to  the  jury 
more  than  once. — Id. 

Nave— Alias— Evidkncs—Vaiuanck.  The  psrty  upon  whom  the  as- 
sault was  made  was  described  by  several  aliases.  Tne  evidence  diowed 
that  one  of  the  names  given  her  in  tiie  indictment  was  her  true  name. 
Held,  sufficient — Id. 

Iksanitt — Plka.  "There  was  nothing  in  the  evidence  to  sustain  the  plea 
of  insanity,  and  it  would  have  been  a  mockenr  of  justice  if  the  jury  nad 
acquitted  the  defendant  on  that  ground.  It  was  a  plea  set  up  in  the 
absence  of  all  matter  tending  to  show  an  excuse  or  justification  for  the 
attempted  murder,  and  such  pleas  are  not  to  be  encouraged  in  Courts 
of  justice.*' — Id. 

Locus  Dklicti.  In  the  absence  of  evidence  of  the  locus  delicti  the  judg- 
ment of  conviction  will  be  reversed.     People  vs.  Aleck 807 

Id.— CoNFiEDEBATK— Declarations.  Declarations  of  a  conspirator  niada 
after  the  act  is  fully  accomplished  are  inadmissible  sgainst  d^endaat. 
Id 

Id.— Hearsay— I^LDfiMABT  Exaihnatign.  A  witness  stated  that  D. 
(an  alleged  conspirator)  was  examined  before  him  as  a  committing  magia- 
tarate.  and  that  upon  such  examination  D.  made  a  statement  that  was  re- 
duced by  him,  witness,  to  writing.  He  was  then  asked  to  relaie  what 
D.  stated  on  that  occasion.  Held :  the  evidence  was  hearsay  and  should 
have  been  excluded.    Id 

BfisooNDUCT  OF  JuRT— Verdict— Intoxicatwo  L1QU0R&  Per  Thornton, 
J.:  Where,  on  a  trial  for  homicide,  there  is  reason  to  suspect  that  a 
juror  has  drank  so  much  as  to  unfit  him  for  the  proper  dischaige  of  his 
duty,  the  verdict  should  be  set  aside.     People  vs.  Gray 778 

Indictment.  The  indictment  was  raoperly  found.  (People  vs.  Shotwell, 
46  Cal.  141 ;  People  vs.  Colby,  54  Id.  38.}  There  is  no  evidence  that  it 
was  not  found  by  the  constitutional  number — twelve. 

Juror — Affidavit.    Jurors  cannot  impeach  their  verdict  by  affidavit 

Plea  Not  Guiett — Murder.  Held :  the  instruction  was  erroneous,  lor 
by  the  plea  of  "  not  guilty**  a  party  does  not  rest  His  defense  upon  the 
sole  ground  that  he  was  not  the  person  who  committed  the  offense.  The 
plea  of  "not  guilty"  puts  in  issue  everjr  material  allegation,  and  aqy  de- 
fense except  a  former  acquittal  or  conviction,  or  once  in  jeopardy,  may 
be  proved  under  the  plea  of  the  general  issue.  Further,  tne  question 
whether  the  killing  was  perpetrated  with  the  deliberation  and  premedita- 
tion necessary  to  constitute  it  murder  in  the  first  degree,  was  one  wh^ 
it  was  "  peculiarly  the  province  of  the  jury  to  detennine.**  People  vs. 
Ah  Lee  and  Ah  Coon 800 

Bes  GESTiB  Evidence.  What  the  deceased  said  at  any  time  when  defend- 
ants were  not  present  was  not  admissible  in  evidence  against  them,  un- 
less shown  to  be  a  part  of  the  res  ^tae,  or  dyinR  declarations  of  the  de- 
ceased. And  statements  made  "  munediately  after**  the  stabbing  fonned 
no  nart  of  the  res  gestae.    Id* 

Id.    statements  of  deceased  after  all  action  on  the  part  of  the  wroof- 
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door  has  oeaied»  made  with  the  view  to  the  aupreheniion  of  the  oifender, 
do  not  form  part  of  the  res  geetoB,  and  ahoula  oe  ezduded.  Suoh  state- 
mentB  aie  merely  narratiye  of  a  past  transaction,  whether  made  in  a  min- 
ute or  an  hour  afterward.    Id. 

Id.  Where  ddolarations  offered  in  evidence  are  merely  narrative  of  a 
past  oocnrrence»  thef  caimot  be  received  as  proof  of  the  existence  of  such 
oocturrenoe. 

Id.  An  act  cannot  be  varied,  qualified,  or  explained,  either  by  a  dec- 
laration which  amounts  to  no  more  than  a  mere  narrative  of  a  past  occur- 
rence or  by  an  isolated  conversation  held,  or  an  isolated  act  done  at  a 
later  pefiocL    Id. 

Id.— Dtino  BiCLARATiONs:  Bes  gestie,  as  distingushed  from  "dying 
declarations,"  explained.    Id. 

Ihdiotmint— MiBCONDUOT  IN  Ofpiok.  The  indictment  charged  defend- 
ants with  nuscondnct  in  ofiSoe.  in  that  while  they  constituted  the  Board 
known  as  the  '*  New  Citv  Hall  Commissioners  for  the  city  and  county  of 
SanFrandsco,"  they  had  a  large  amount  of  concrete  work  done  without 
advertising  for  sealed  propoaus,  contrary,  etc.,  the  indictment  did  not 
state  that  defendants  acted  in  the  premises  as  a  "  Board;"  nor  did  it 
show  who  done  the  work.  Held :  the  indictment  was  insufficient.  Peo- 
ple va  Kalloch  etal 84 

Official  Misconduct— Bxwabd—Misdemeanob.  The  indictment 
chargecL  in  substance,  the  defendant  with  having  corruptly  re- 
ceived trom  a  city  official  a  part  of  his  salary,  which  salarv  had  been  in- 
creased by  the  influence  of  defendant.  Hie  Penal  Code  (Sec.  70)  makes 
it  a  nusdemeanor  for  an  executive  or  mimsterial  officer  to  knowingly  ask 
or  receive  any  emolument,  etc.,  or  any  promise  thereof,  for  doing  anv 
official  act.  Held :  the  indictment  was  invalid  in  not  charging  defend- 
ant with  having  received  the  reward,  or  promise  thereof,  as  an  induce- 
meet  to  his  official  action,  the  intent  of  the  section  bein^  to  prevent  im- 
proper influences  being  brought  to  bear  upon  official  action.    People  vs. 

BoBBKBT— Dbobebs— ViBDiCT.  In  robbery  there  is  but  oHe  degree ;  hence 
a  verdict :  "  We,  the  jury,  find  the  defendant  guilty  as  chiurged  ia  the 
information,"  is  sufficient.    People  vs.  Gilbert 88 

Id.  It  Ib  no  argument  against  the  sulbciency  of  such  verdict  that  robbery 
includes  larceny,  and  that  under  an  information  for  the  former  a  de- 
fendant may  be  convicted  of  the  latter  crime.    Id. 

CiBCUMBTANTiAL  EviDmrcE— Htfothbsis — iNSTBUcnoN.  The  Court  re- 
fused the  instruction :  *'  The  hypothesis  contended  for  by  the  prosecu- 
tion must  be  established  to  an  aosolute  moral  certainty,  to  the  entire  ex- 
clusion of  any  rational  probability  of  any  other  hypothesis  being  true,  or 
the  jury  must  find  the  defendant  not  guilty."  Held :  the  refusal  was 
proper,  as  the  case  was  not  one  of  circmnstantlal,  but  of  direct  and  posi- 
tive evidence.    Id. 

Id.  Instructions  are  always  to  be  given  with  reference  to  the  facts 
proved  before  the  jury.  Abstract  propositions  are  not  to  be  instructed 
upon.    Id. 

As  to  instructions  respecting  self-defense^  see  People  vs.  Johnson,  760. 
As  to  instructions.respecting  character  of  accused,  see  same  case. 

iNSTBUcnoNS.  A  judgment  will  not  always  be  reveraed  because  of  an  in- 
struction which  is  meaningless^    People  vs.  De  Los  Angeles 768 

Case  stated  where  instructions  as  to  appearances  of  felony  are  not  errone- 
ous.   People  vs.  De  Los  Angeles 768 

Inbanitt— KxPBBTS— WiTNisaxs.  It  is  not  error  to  refuse  to  permit  non- 
expert witnesses  to  give  their  opinions  upon  the  question  of  defendant's 
insanity  at  the  time  of  conversations  had  with  her  after  the  homici4e. 
People  vs.  Hamilton 584 

Ihbanitt— Bobdkn  of  Pboof.  The  following  instruction  on  the  subject 
of  insanity  was  given  by  the  Court :  "  Where  insanity  i»  relied  upon  as 
a  defense,  the  burden  of  proof  is  on  the  defendant  j  and  the  proof  must 
be  such  in  amount  that  ii  the  single  iwue  of  the  sanity  or  insanity  of  the 
defendant  should  be  submitted  to  the  jury  in  a  civil  case  they  must  find 
that  she  was  insane.  The  insanity  must  be  clearly  established  by  satisfac- 
tory proof."  Also,  the  instruction :  '*  The  defendant  must  be  pesumed 
innocent  untQ  her  guilt  is  established  by  proof ;  and  she  is  entitled  to  the 
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benefit  of  all  roMonftble  doubti,  aad  eaimot  be  ooftTicted  of  any  degrw 
of  crime,  tmleu  the  juiy  are  conyinoed  by  the  evidence  in  the  csm,  be- 
yond all  reasonable  doubt,  thai  ahe  is  guilty."  Held :  defendant  waa 
not  prejudiced  by  the  inatruotion  on  the  subject  of  insanity.    Id. 

CRIMINAL  PRACTICE— Medical  Books— EviDENCB—ABouiaRT—Iir- 
BANITT.  (Per  McKinstry,  J.,  Ross,  J.,  ooncuiring.)  Vwm  the  trial  of 
defendant,  charged  with  murder,  he  set  up  the  defense  otinsanity.  The 
District  Attorney^  in  his  closing  aigument  to  the  luiy,  said  he  would 
read,  "as  a  portion  of  his  arg^ent"  from  a  book  odled  "Brown's 
Medical  Jurisprudence  of  Insanity."  The  bill  of  exceptions  proceeds : 
*'  No  testimony  had  been  introduced  to  show  that  tids  was  a  reoognized 
work  or  standard  authority,  or  that  it  was  a  scientific  work.  The  de- 
fense objected  to  said  book,  or  any  part  thereof,  or  to  any  opinion  of 
said  alleffed  writer,  on  the  ground  that  it  had  not  been  estalxUshed  to  be 
A  sdentinc  work,  or  a  standard  or  recognizedauthority,  and  that  it  waa  in* 
competent.  The  Court  oYerruled  the  objections,  and  the  defense  then 
and  there  duly  excepted.  And  the  District  Attorney  did-  read  from  said 
book  yarious  sections  thereof,  commenting  upon  ana  treating  of  the  sob- 

S3t  of  insanity,  and  sustunin^  the  prosecution's  theory  of  the  case." 
eld :  the  Coiirt  erred  in  permitting  the  District  Attorney  to  read  aaid 
sections  from  said  book,  in  the  abs^ce  of  any  evidenoe  tnat  it  was  of 
reoognized  authority  in  the  medical  profession,  and  against  the  objection 
of  dwendant    People  vs.  Wheeler 681 

Id. — Id.  (McEee,  J.,  concurring.)  Books  of  science  or  art  are  prima 
facie  eviaence  of  facts  of  generalnotorietv  and  interest.  But  the  Couit 
below  erred  in  permitting  the  District  Attorney,  aga&st  the  objection 
of  the  defendant  s  counsel  to  read  to  the  junr  extracts.  "  commenting 
upon  and  treating  of  the  subject  of  insanity,"  from  a  book  which  was  not 
proved  to  be  a  recoffnized  or  scientific  work,  or  standard  authority — ^was 
not  offered  in  eyidence  in  the  case,  nor  made  part  of  the  testimony  of 
any  of  the  witnesses  examined.    Id. 

Nkw  Tbial— Ignorancb  and  MiBMANAOXincNT  OF  Prisoner's  Cousbxl. 
The  general  rule  recognized  that  a  party  cannot  avail  himself  of  the  mia- 
takes,  ignorance,  or  mismanagement  of  his  own  counsel  as  ground  for  a 
new  trial ;  but  the  rule  held  not  to  a^ply  in  an  extreme  case,  where  the 
prisoner  was  convicted  of  a  capital  crime  and  the  record  dbowed  that  he 
could  not  have  been  worse  defended  if  he  had  been  defended  by  an  idiot 
or  lunatic,  and  that,  in  consequence  of  the  i^orance  of  his  attorney,  he 
had  suffered  a  deprivation  of  a  substantial  nght. '  State  vs.  Jones 

Bigamy— Information— Marriaoi.  In  an  infonnation  for  bigamy  the 
place  of  the  first  marriage  need  not  be  stated.    People  vs.  Geisea 

Laroknt — Embezzlemknt — ^Two  Offxnseb.  An  information  charging  the 
defendants  with  the  crimes  of  embezzlement  and  larceny  is  subject  to  de- 
murrer on  the  ground  that  it  states  two  offenses.    People  vs.  I/eCouraey  689 

Challknok — Jurors.  After  the  District  Attorney  denied  the  challenge 
to  the  original  panel  of  jurors,  defendant  offered  no  evidence  to  prove  t£e 
facts  upon  which  the  challenge  waa  made.  Held:  the  challenge  wae 
properly  disallowed. — People  vs.  Hamilton 

PsRSMPTORT  Challkngb— Panxl.  When  there  had  becm  selected  twelve 
men  competent  to  act  as  jurors  in  the  case,  the  Court  required  Uie  proa- 
ecution  to  first  exerdse  its  right  of  peremtory  challenge  to  any  one  of 
the  jurors  to  be  followed  by  the  defendant,  and  so  on  Mtemately,  so  long 
as  either  desired  to  exercise  the  right  untQ  the  right  was  exhausted,  and 
if  both  declined  to  exercise  their  right  to  anv  jurors  remaining  in  the  box, 
such  jurors  were*  to  be  sworn,  whether  the  panel  was  complete  or  not. 
Held:  proper. — Id. 

Id.  It  is  proper  to  swear  jurors  whom  both  parties  had  an  opportunity  to 
challenge  and  declined.  When  parties  refuse  to  peremptomv  challenge 
a  competent  juror  they  are  held  to  have  accepted  him,  and,  being  ac- 
cepted, he  may  be  immediately  sworn. — Id. 

Id.  It  is  not  necessaiy  to  delay  swearing  a  party  as  a  juror  to  tiy  the  caee 
until  the  panel  i»  complete. — Id. 

Id.  No  questions  aire  necessary  to  entitle  a  party  to  exercise  his  peremp- 
tory challenge.  Such  challenge  b  an  objection  to  a  juror  for  ir^^  no 
reason  need  be  given.  When  interposeo,  no  exception  is  allowed  to  it 
— Id. 
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QuAunoATioN  or  Jubobs->Opiiizon.  DefencUnt  aakad,  during  the  im- 
paneUs^of  the  jury,  the  questions:  "From  tbe  opinion  that  you  have 
ionned  m  the  case,  and  which  you  say  is  a  qualified  opinion,  do  you  be- 
lieve the  defendant  to  be  guilty,  or  do  you  believe  her  to  be  inuooent?" 
Also:  "  Does  your  opinion  go  to  the  question  of  her  guilt,  or  does  it  go 
to  the  question  of  ner  innocence  ? "  The  Court  refused  the  questionB. 
Held:  proper,  as  such  questions  were  not  asked  for  the  purpose  of  elicit- 
ing any  of  the  facts  enumerated  in  Sections  1072>4M  and  1076  of  the 
Penal  Code  as  grounds  for  a  general  or  particular  challenge  for  cause. 

Afpbal— PRnuMpnoir— Bill  of  Exoxpnoirs— 4Sh?ATiifiMT.  When  there 
is  no  statement  or  bill  of  exceptions  embodying  the  evidence  or  declaring 
its  purport  and  tendency,  the  appelate  Court  wiU  presume  in  favor  of 
the  correctness  of  the  chaive  of  the  Judge  to  the  jury,  unless  the  charge 
is  manifestly  erroneous  under  any  and  every  conceivable  state  of  facts. 
—People  vs.  GUbert .- 88 

Iix  The  converse  of  the  rule  is  ec^uaUy  true,  that  when  an  instruction  is 
refused  on  the  ground  that  there  u  no  evidence  in  the  case  to  support  it, 
the  party  complaining  must  show  that  there  was  evidence  which  roidered 
the  m-truction  relevant  and  proper. — Id. 

Bail— Fkloitt— Defendant  mat  be  Obderxd  into  Custodt— Conbtitu- 
TiON.  In  cases  of  felony  the  Court  has  power  to  ovder  defendant  Into 
custody  at  the  commencement  of,  or  during  the  trial,  regardless  of  the 
fact  that  he  had  been  at  large  on  bail.  The  exercise  at  such  power  does 
not  violate  the  right  of  bul  secured  by  the  Constitution. — ^People  vs. 
Wmiams « 

JuBT— Appeal— TESTiMONT—yEBDiOT—-CBDfiNAL  Practice  It  is  a  car- 
dinal principle  in  the  administration  of  criminal  law  that  the  province 
of  weighing  testimony  belongs  exclusively  to  the  jurv;  and  if  the  appel- 
late Court  can  find  from  an  inspection  of  the  record  that  there  was  in  the 
whole  evidence  in  the  case  enough  to  justify  the  verdict  the  judgment 
will  not  be  reversed  on  the  ground  of  insufficiency  of  the  evidence. — ^Id. 

iRSTBUcnoxB— Illustrations.  Circumstances,  not  m  'evidence,  stated  br 
the  Court  in  its  charge,  but  stated  by  way  of  illustration  only,  and  which 
could  not  have  prejudiced  defendant,  the  Court  having  clearly  and  fully 
stated  the  law  of  the  case  to  the  jury,  do  not  present  sufficient  ground 
for  a  reversal  of  the  judgment. — la. 

Yariancb— Information— Appeal.  The  discharge  of  a  defendant  from 
custody  after  a  verdict  of  acquittal  on  the  ground  of  variance,  and  a  de- 
nial to  the  District  Attorney  of  leave  to  amend  the  information,  does  not 
prevent  the  IMstrict  Attorney  from  filing  a  proper  information.  Hence, 
an  appeal  by  the  people  from  an  order  refusing  such  leave  will  be  dis- 
misMc^  on  the  ground  that  no  ends  of  justice  can  be  subserved  by  enter- 
taining it— People  vs.  Allen. 788 

See  People  vs.  Codd,  as  to  the  correctness  of  the  charge  there  given;  see 
Jurisdiction. 

CRIMINAI.  INTENT 677 

CROSS-EXAMINATION,    See  Evidenoe 880 

CURATIVE  ACT  of  March  27,  1872.    Upham  vs.  Hobeiko 873 

CUSTOM    See  Damages. 
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DAMAGES—Freshstb— JuRT.  A  oomj  any  which  has  oonstructed  wofki  (in 
this  case  a  boom)  in  a  public  river,  in  a  proper  manner,  and  by  authority 
of  the  Legislature,  is  not  liable  for  damages  for  flowage  of  laiid  caused 
by  an  eztoaordinary  freshet,  such  as  the  company  coula  not  reasonably 
have  anticipated  and  provided  i^jainst.  even  though  such  damages  may 
have  been  to  some  extent  occasioned  oy  the  presence  of  such  works  in 
the  river. — ^Borchaidt  vs.  Wassau  Boom  Co 

The  Question  whether,  in  a  given  case,  the  freshet  causing  the  danger  was  of 
sucn  unusual  and  extraordinary  cnaracter  as  to  excuse  a  party  from 
foreseeing  and  providing  against  it,  is  for  the  jury,  under  proper  instruc- 
tions.   Id. 

Vjebdict.  The  testimony  showed  that  deceased  was  50  years  old,  the  surviv- 
ing family  consisting  of  hii  widow  and  daughter,  28  years  of  age:  that 
he  was  a  eame  and  poultnr  dealer,  and  made  a  good,  comfortable  living 
for  himself  and  family.  The  verdict  was  ifor  $8,000.  The  plaintiff  was 
an  invalid,  having  been  for  years  dependent  upon  her  husband.  Held, 
the  amount  given  by  the  jury  could  not  be  said  to  be  more  than  •"  under 
all  the  circumstances  of  the  case,''  is  just  (C.  C.  P.,  877.)— Cook  va 
Clay  St.  R.  R.  Co 

MiABUBS  or.  As  to  the  measure  of  damages,  held,  the  charge  was  in  ao- 
cord  with  Section  3813,  C.  C— Hughs  vs.  Bray 

Custom— UsAaB—EviDKNCB.  As  to  evidenoe  of  what  the  usage  or  cor 
tom  in  San  Francisco  was  as  to  sales  by  sample,  held,  properly  rejected. 
Id. 

See  Nxw  Titiiiix,  278;  Cummings  vs.  Dudley,  816;  Evidkncb,  606;  Pat- 
XNT,  709. 

DEBTOR  AND  CREDITOR— Pbomisboet  Note.  No  evidence  to  the  oon- 
trarv,  the  inference  is  that  the  date  of  a  promissory  note  fixes  the  period 
of  tune  when  the  relation  of  debtor  and  creditor  oommenoea.— Carroll  vs. 
Sprague 

DECLARATION.    See  Grant,  602,  778,  807. 

DECLARATION  OF  HOMESTEAD.    SeeHoMUTiAD 

DECREE  OF  DISTRIBUTION.    See  EasAXB  of  DiOBAaiD  Puaom 941 
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DEDICATION— PuBLio  Stbibt.  The  dementB  entering  into  and  eonstitot- 
ing  a  dedication,  yiz.,  an  intention  by  the  owner,  cleaiiy  indicated  by 
his  wcffda  or  aote.  to  dedicate  the  land  to  pnblic  use,  and  an  acoentance 
by  the  paUic  of  the  dedication,  established  bv  the  use  by  the  public  of 
the  land  for  the  purpose  to  whidi  it  had  been  dedicated,  are  clearly  man- 
ifested.— People  ex  rel  Harris  vs.  Blake 502 

As  to  eridenoe  of,  tee  same  case.    See  Gramt,  602. 

DEED— DsBOBiFTiov— Ejectuint.  p.  held  an  uncUvided  interest  of  one- 
tenth  in  the  land  in  dispute;  he  conveyed  to  S.  the  deed  containing  the 
description:  "  All  the  grantor's  right,  title,  and  interest  in  the  following 
described  property,  viz. :  one-half  interest  in  that  right,  title,  and  inter- 
terest  of  the  party  of  the  first  part  in  and  to  an  undivided  one-tenth  part 
of  that  certam  tract,"  eta  B.  conveyed  to  T.  the  deed  containing  the 
dfBcription:  *' One-half  interest  in  the  right,  title,  and  interest  of  the 
p«rty  of  the  first  part  in  and  to  an  undivided  one-tenth  part  of  that  cer- 
tain tract,"  eta  ileld,  the  deed  from  P.  to  3.  conveyed  an  undivided 
half  of  the  tenth  interest,  one  twentieth;  and  the  deed  fromS.  to  T.  was 
for  a  half  interest  in  that  right,  title  ana  interest,  one-fortieth.    Hayes 

vs.  Wetherbee , 849 

Id.— Rbcital—Ginbbal  Words.    When  there  is  a  particular  recital  in  a 
deed,  and  then  general  words  follow,  the  general  words  shall  be  qualified 
by  tne  particular  recital.    Id. 
See  SuBSBQUENT  PuBCHABEB,  234;  Hall  vs.  Boyd 451 

DEFAULT— See  Thompson  vs.  Johnson,  264;  Sukmonb,  646. 

DEFECTIVE  STATEMENT  OF  ACTION-See  Plbadino. 448 

DEFINITION— "To"— "By"— W0RD6  of  Exclusion.  The  woids  "to" 
and  "by"aBUsedinthe  Actof  June6,1874,  and  Section  2324  of  the  He- 
vised  Statutes  of  the  United  States,  are  words  of  exclusion.  Accord- 
ingly held,  plaintiff  was  not  entitled  to  perform  the  labor  or  make  the 
improvements  for  the  year  1880,  on  the  nrst  day  of  January,  1881,  and 
that  the  location  by  defendants  on  said  last-mentioned  day  was  not  pre- 
matura   Duprat  vs.  James  et  al 56 

DEMANI}— See  Plsading 294 

DEMUBREK— See  Diboovebt  ;  PBAcnoB 852 

DESCENT— See  LicwsB  or  Oooupatkmt. 

DESCRIPTION-See  Died 849 

DIAGRAM— See  Stkuet  Assbbsment ,  497 

DISCBETION— See  Appeal,  226;  Harvey  ts.  Corcoran,  260;  Injunction, 
336;  Practice,  485. 

DISCOVERY— Demurrer  will  lie  to  bill,  when  the  answer  would  subject  the 

defendant  to  penalty  of  forfeiture. — Chapman  vs.  Ferry 709 

DISMISSAL  OF  APPEAL— Rules  of  Supreme  Court— Extension  or 
Time— Transcript— Filing.  It  is  no  answer  to  a  motion  to  dismiss  an 
appeal  for  a  failure  to  file  the  transcript  within  the  time  prescribed  by 
the  rule  of  the  Court,  that  the  transcript  subsequent  to  the  notice  of  mo- 
tion, W4S  fi>ed  by  leave  of  the  Court,  it  appearing  that  such  leave  was 
Suited  subject  to  respondent's  motion  to  oismias,  and  after  the  twenty 
ys  within  which  the  Court,  under  the  rule,  has  power  to  grant  an  ex- 
tension of  time  to  file  a  transcript  had  expired. — Page  vs.  Tjatham 678 

Id. — Id.  The  leave  given  to  file  the  transcript  was  not  the  equivalent  of 
an  extension  of  time  under  the  rules,  because  such  an  extension  was 
grantable  only  for  twen^  days  after  the  prescribed  time,  and  the 
umitary  time  had  elapsed  long  before  the  transcript  was  filed. 
Id. — Id.  Respondent's  right  to  a  dismissal  was  not  adjudicated  bv  grant- 
ing leave  to  file  the  transcript,  because  such  leave  was  given  suoject  to 
respondent's  motion. 
See  Appeal,  562;  78& 

DISQUALIFICATION  OF  JUDGE.    Plaoeof  trial 705 

DITCH— See  Venue,  884;  Water-course 334 

DIVORCE— Relief— Communitt  Propertt.  Complaint  for  divorce  on  the 
grounds  of  adultery  and  extreme  cruelty. '  The  Court  found  i^ainst  the 
defendant  on  the  question  ol  extreme  cruelty,  and  for  him  on  the  other 


charge,  and  decreed  a  diToroe  and  eqiul  dfvisimi  of  the  oomniiinity 
property.  Upon  appeal  by  plaintiff  she  contended  that  she  was  entitled 
to  a  divorce  on  both  grounds.  But  held  unneoessaiy  to  oonsider  the 
question  as  it  is  competent  for  the  Court  to  give  the  plaintiff  all  the 
relief  under  a  findixig  of  extreme  cruelty  that  it  could  give  under 
findings  against  defendant  upon  both  charges.  Further  hdd,  plaintiff 
was  entitled  to  three-fourths  of  the  community  property.  Brown  tb. 
Brown 880 

Id. —Appeal  Bevision.  Under  Section  148,  Civil  Code,  the  disposition 
of  the  community  property  and  of  the  homestead  in  actions  of  divorce  is 
subject  to  revision  by  the  appellate  Court.    Id. 

Additional  Counsel  Fees— Allowance  to  Wife— Pendente  Lite. 
The  Court  can  allow  additional  counsel  fees  at  any  stage  of  the  case. 
The  wife  is  entitled  to  a  proper  allowance  so  long  as  the  cause  is  pending, 
and  untQ  it  is  finally  detennined. — ^Lake  vs.  Lake 199  i 

Appellate  Coubt— Power  to  Allow  Counsel  Fee.    The  appellate  Court  I 

has  power  to  aUow  to  a  wife  in  a  divorce  suit  counsel  fees  for  prosecuting  | 

the  appeal  ! 

DOCKETING  JUDGMENT— See  Judgment. 

DYING  DECLARATIONS— See  Cbdonal  Law 390-778  | 

EDUCATION  OF  CHILDREN.    See  Estate  of  Deceased  Pebsons 548 

EJECTMENT— ImcATEBiAL  Issue— Pleading— Merne  Pbofrb.  The  alle- 
^tion  of  time  as  to  seizin  or  ouster  in  our  so-called  action  of  ejectment, 
IS  not  material,  and  a  denial  of  it  raises  no  material  issue,  except  when 
the  mesne  profits  are  in  question.  (Thornton,  McKee,  Sharpstein.)^ 
Kidder  vs.  Stevens S75 

Id.  It  is  only  required  that  the  seizin  or  ouster  should  be  alle^^ed  to  exist 
before  the  commencement  of  the  aetion,  but  the  day  or  date  is  othowise 
entirely  immaterial    Id. 

BLltebial  Allegations— Pleading.  Ownership— seizin  in  law— is  to  be 
treated  as  a  fact  both  in  pleadingps  and  findings.  The  seizin  of  i^aintiff 
at  the  conmiencement  oi  the  action,  and  the  possession  of  defendant  at 
the  commencement  of  the  action  are,  under  our  system,  the  TnatiniaJ 
facts  to  be  alleged  and  proved  bv  plaintiff  in  the  class  of  actioni  which, 
for  want  of  a  better  name,  is  called  "  ejectment.**  The  plaintiff  recovers 
because  defendant  is  actually  possessed  of  that  which theplaintiff  has 
tke  right  to  possess  when  he  goes  to  Court  for  redress.  (McKlnstry.)  Id. 

SHSBiFrs  Sale.  Per  McXee,  J. :  In  an  action  of  ejectment  acainst  de- 
fendant in  execution,  it  is  not  necessary  for  the  plaintiff,  who  daims  as  a 
purohaser  under  the  execution,  to  do  more  than  show  the  judgment  of  a 
Court  of  competent  jurisdiction,  the  execution  issued  th»«on,  and  the 
Sheriff's  deed.  Upon  proof  of  those  things,  the  plaintiff  makes  out,  at 
least,  a  prima  facie  case  against  the  defendant.— Los  Angeles  Bank  va. 
Raynor 74S 

Possession— Nonsuit.  In  ejectment  where  th^re  Lb  no  proof  of  possession 
by  defendant  at  commencement  of  the  actioa  tl^e  Coinrt  should  grant  a 
nonsuit — Shaeffer  vs.  Matzen SI 

Id.  In  ejectment  plaintiff  must  recover  upon  the  strength  of  his  own  title* 
1  not  upon  the  weakness  of  defendant  s.  He  must  show  a  right  of 


session  in  himself  before  he  can  dudlenge  defendant's  right —SL  P.  B.  H. 
Co.  vs.  Crampton 774 

United  States  Officeb— Mint.  Ejectment  wiU  lie  against  an  officer  of 
the  United  States,  in  possession  as  such  officer,  of  premises  used  as  a 
Branch  Mint  of  the  United  States. — ^King  vs.  La  Grange 822 

Finding.  A  finding  In  ejectment  that  "  plaintiff  is  and  was  at  the  com- 
mencement  of  this  suit,  and  at  all  the  times  alleged  in  his  complaint,  ^e 
owner  in  fee  simple  ana  entitled  to  the  possession  of  all  and  singular  the 
premises  described  in  his  complaint,"  necessarily  includes  a  finding  thai 
a  portion  of  such  premises  was  not  exduded  by  an  exception  in  the  deed 
from  plaintiff 's  gnmtor.  Further,  the  evidence  supported  the  finding. — 
Upham  vs.  Hoskdng S73 

Finding— New  Trial— Possession.  In  ejectment  the  Court  must  find 
upon  the  issue  of  defendant's  possession  at  the  commencement  of  the  ac- 
tion, else  a  new  trial  will  be  awarded.— Soto  vs.  Irvine 4S2 

See  Mexican  Gbants;  Afteb-aoquibbd  Titlb;  Lease;  JDBioDicfios ; 
Pbactios;  Plbadqio. 
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EMBEZZLEMENT— See  Cbimikal  Praotioi 683 

EMINENT  DOMAIN— See  Condemnation 736 

ENTRY  OF  JUDGMENT— See  Judgment;  Practice 765 

EQUALIZATION  OF  ASSESSMENTS— Testimony— Writino—Pbbsump- 
TtON.  The  Code  does  not  require  the  teetimony  of  witnesses  examined 
before  the  Board  of  Equalization  to  be  reduced  to  writing.  In  the  ab- 
sence of  such  requirement  it  must  be  presiuned  that  the  applicants  were 
examined  in  accordance  with  Section  3675,  Political  Code. — Garretson 

v&  Supervisors,  etc 685 

Application  tor  Reduction— Assessment— Jurat.  An  application  for 
a  reduction  of  an  assessment  subsoribed  by  the  applicant,  with  a  jurat 
attached :    "  Sworn  to  before  me  this  19th  day  of  July,  1881"  (signed  A. 

B.  Williams,  Clerk),  is  a  compliance  with  the  statute. — Id. 
Written  Application  Necessary— Veripication.    Under  Section  3674 

of  the  Political  Code,  the  Board  of  Equalization  has  no  jurisdiction  or 

Sower  to  reduce  any  assessment,  except  upon  written  application,  veri- 
ed.— Id. 
See  Certiorari 685 

EQUITABLE  AND  LEGAL  DEFENSES.    See  Pleadings 882 

See  Estates  op  Deceased  Persons,  602 ;  Sureties,  80. 

ESTATE  OF  DECEASED  PERS0N&-Decree  op  DiscHAROE--SErrLE- 
MENT  ov  Estate.  Until  the  entry  of  a  decree  discharging  the  executor, 
the  trust  still  continues  in  contemplation  of  law,  and  such  executor  re- 
mains clothed  with  the  duty  and  authority  of  his  office. — Dohs.  vs.  Wii* 
loughb^r 240 

Id.— Until  the  entry  of  such  decree  the  estate  is  not  settled.— Id. 

Claim— Statute  op  Limitations.  No  daim  against  any  estate,  which 
has  been  '*  presented  and  allowed,"  is  affected  by  the  statute  of  limita- 
tions, pendmg  the  proceedings  for  the  settlement  of  the  estate.   (1569,  C. 

C.  P.)    Id. 

Family  Allowance— Insolvent  Estate.  The  amount  of  a  family  allow- 
ance to  be  allowed  for  the  support  of  a  family  is  peculiarly  within  the 
I^ovince  of  the  Court ;  it  must  oe  such  as  in  its  judgment  may  be  neces- 
sary for  the  maintenance  of  the  family  according  to  their  circumstances ; 
but  in  case  of  an  insolvent  estate,  it  must  not  be  longer  than  one  year  after 
the  granting  of  letters. — Estate  of  Montgomery 690 

Trust.  Creditors  of  the  insolvent  estate  of  a  decedent  cannot  maintain 
an  action  against  the  administrator  of  such  estate  and  others,  pending 
administration,  to  compel  him  and  them  to  transfer  to  the  estate  real 
property  to  which  he  has  for  himself  and  them  obtained  the  1^^  title, 
m  such  a  wav  as  to  raise  a  constructive  trust  in  favor  of  the  estate. 
Mesmer  vs.  tfenkins 780 

AllowanceofClaim—>Tud6MENT— Parties— Fraud.  Before  such  cred- 
itors «an  maintain  a  personal  action  against  the  administrator  it  must 
appear  that  their  daim  had  been  allowed  or  that  a  judgment  had  been 
rendered  against  the  administrator  as  such.  In  an  action  upon  such 
claim  the  co-defendants  of  the  administrator  to  ^the  fraud  are  not 
necessary  nor  proper  parties. — Id. 

Removal  of  Administrator— Fraud— Inventory.  An  administrator, 
by  procuring  a  conveyance  of  property  to  w^ich  the  estate  is  entitled  to 
parties  other  than  the  estate,  commits  a  fraud  for  which^  in  a  proper 
proceeding,  it  is  the  duty  of  the  Court  which  appointed  him  to  remove 
him.  Further :  It  is  the  duty  of  an  administrator  to  state  in  his  inven- 
tory the  interest  of  an  estate  in  such  property  and  to  have  the  inter- 
est  appraised,  failing  in  which  it  is  the  duty  of  the  Court  to  remove 
him.— Id. 

Family  Allowance— Administration— Education  op  Children — 
Agent.  The  Probate  Court  ordered  a  family  allowance.  A  portion  of 
it  the  administrator  expended,  with  the  consent  of  the  widow,  for  the 
tuition,  board,  clothing  and  necessary  expenses  of  certain  of  her  chil- 
dren, and  the  balance  ne  paid  over  to  her.  Held,  as  the  widow  under- 
took to  maintain  and  educate  the  children  out  of  the  family  allowance, 
gk3rnient  by  the  administrator,  for  that  purpose,  at  her  request,  out  of 
e  family  allowance,  was  equivalent  to  a  payment  to  her,  she  constitut- 
ing him  her  agent  for  that  purpose^ — Moore  vs.  Moore , . ,  648 
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Id. — An  administrator  has  no  anthority  to  apply  fmida  in  his  hands  u>* 
propriated  as  a  family  allowance  for  the  lo^port  of  the  family  of  th«  de- 
ceased to  the  payment  or  satisfaction  of  his  personal  obligations  to  the 
widow.  —Id. 

CoNSXNT— MisAFPLiCATiov  OF  Fashlt  Aixowaxci  —  Childret.  The 
consent  of  the  widow  to  such  an  application  of  the  funds  for  the  support 
of  the  family  would  not  make  it  valid  ;  for  the  allowance  is  as  much  for 
the  advantage  of  the  children  of  the  deceased  as  for  the  widow,  and  it 
cannot  be  affected  by  any  agreement  or  understanding  between  the 
widow  and  the  adminiBtrator  which  would  have  the  effect  to  deprive  the 
children  of  it,  or  to  divert  it  to  any  other  use  than  that  specified  in  the 
law. — Id. 

Pboportional  pATiCEirT.  The  Court  has  no  power  to  order  an  adminis- 
trator to  pay  a  percentage  of  allowed  claims  against  an  estate,  unless  a 
like  proportion  of  mone^r  remains  in  his  hands  to  be  paid  into  Court  to 
await  the  final  determination  of  actions  commenced  and  pending  against 
him  upon  claims  disallowed.    Estate  of  Sigoumey 758 

SalbofInte8tate*b  Profebtt— Laohss— Pbioritt— Real  and  Pebsonal 
Pbopebtt.  There  is  no  priority  in  the  sale  of  property  of  an  intestate  for 
the  payment  of  debts,  as  between  real  and  personal. — Estate  of  Mont- 
gomery  

Id. — Id.  There  is  no  statute  requiring  the  sale  of  an  intestate's  estate  to 
be  miide  within  any  ^ven  time  after  toe  order  therefor. — Id. 

Id. — Id.  Second  apphcation  for  order  for  sale  of  real  estate  of  intestate^ 
filed  April  U,  1881.  The  first  order  was  made  March  12,  1878,  and 
stands  unrevoked.  Held,  the  petition  filed  on  the  second  appLuuktion^ 
and  the  orders  made  thereon,  may  be  considered  as  a  continuation  ol 
the  first  application  and  of  the  prooeedinn  then  instituted.  Further, 
there  were  no  laches  in  the  suit  under  the  first  order. — Id. 

Administration— SaRETiBS— Equity.  An  administrator  dying  without 
rendering  an  account,  jurisdiction  to  compel  an  accounting  on  the  part 
of  his  representative  vests  in  the  appropriate  Court  of  equity. — Ch»- 
quette  vs.  Ortet 602 

Id. — Id.  The  decree  in  such  case  is  conclusive  as  against  the  sureties  of 
the  deceased  administrator. — Id. 

Id.— Id.  Such  decree  does  not  come  within  the  provisions  of  Section  1504, 
Code  of  Civil  Procedure. — Id. 

Id. — Parties.  If  appellant,  as  surety,  was  entitled  to  be  heard  in  tmeh 
equity  case,  he  haa  an  opportunity  afforded  him. — Id. 

ESTOPPEL.    See  Former  Recovery 870 

EVIDENCE.    Res  inter  alias  acta.    See  King  vs.  La  Grange 88S 

Bill  of  Sale— Delitert.  Objection  to  introduction  of  bill  of  sale,  on 
the  ground  of  no  proof  of  delivery,  held,  properly  overruled.  (1065» 
C.  C.)  "  A  grant  duly  executed  is  presumea  to  have  been  delivered  »t 
its  date."— McFadden  vs.  Mitchell ? 890 

Id.  —Witness— Cross-Ex amination.  On  cross-examination  a  witness  can 
only  be  examined  as  to  matters  to  which  he  has  been  examined  on  his 
examination  in  chief. — Id. 

Id.— Mexican  Law— Unwritten  Law.  As  to  the  unwritten  law  of  Mex- 
ico,  the  witness  Howard  was  shown  to  be  sufficiently  skilled  in  it  to  ren- 
der him  competent  to  testify  to  what  it  was. — Id. 

Cross-Examination  -Witness.  Upon  defendant  denying,  upon  cross- 
examination,  that  he  had  made  a  certain  statement  upon  a  former  trial, 
it  is  not  necessary  to  ask  the  impeaching  witness  to  state  what  defendant 
did  swear  to ;  it  is  sufficient  to  ask  whether  the  defendant  made  the  par- 
ticular statement  denied. — People  y%,  Lee  Ah  Yute S9 

Interpreter— Chinese  Testimony.  Defendant,  a  Chinaman,  testified  in 
the  Chinese  language  on  a  former  trial.  To  impeach  him  as  to  state- 
ments made  on  such  trial,  the  Chinese  interpreter  was  called.  Held, 
the  interpreter  was  the  proper  person  to  be  called.— Id. 

Witness.  The  rule  "  falsus.  m  uno  falsusin  omnibu8*'dqesnot  apply  to  false 
testimony  given  in  a  different  action  or  proceeding  than  tiie  one  pend- 
ing.— Carroll  vs.  Sprague 

Administratrix  —  Damages  —  Relations  of  Deceased.  First— The 
plaintiff  was  allowed  to  testify  that  it  was  the  usual  custom  of  deceased 
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duxinii^  hit  manied  life  to  be  at  home  after  bueineie  hours,  and  that  thev 
had  bred  a  happv  married  Ufe.  That  for  eight  yean  prior  to  hie  death 
she  had  been  an  invalid  and  unable  to  leave  the  house,  and  that  during 
that  time  he  had  been  very  kind  and  attentive,  and  that  ahe  was  depend- 
ent upon  him.  Second— The  daughter  of  deceased  was  allowed  to  testify 
that  he  was  kind  as  a  father;  that  the  social  and  domestic  relations  as  to 
the  family,  on  his  part,  were  happy,  and  that  he  was  kind  and  loving  to 
plaintiff.  Thizd— The  plaintiff  was  permitted  to  testify  that  aft«»r  deceased 
had  been  taken  to  his  home  she  discovered  pieces  of  flesh.  Held:  the  first 
and  second  points  above  stated  are  fully  covered  by  Section  377,  Code  of 
Civil  Proceaure:  *'  Such  damages  mav  oe  given  as  under  all  the  drcum- 
stances  of  the  case  may  be  just?*  and  by  the  decision  in  Beeson  vs.  Green 
Mountain  Gold  and  Silver  Mining  Co.,  57  CaL  20.  Plaintiff  sued  as 
heir>at-law  and  as  administratrix;  in  both  respects  the  testimony  of 
plaintiff's  relations  with  deceased  was  admissible;  in  the  latter  respect 
tsftimony  as  to  the  relations  of  the  father  and  daughter  was  admissible. 

-<)ook  vs.  Clay  St  E.  R.  Co 606 

Fraud — Mistakk.  Fraud  or  mistake  always  constitutes  an  exception  to 
the  general  rule  that  parol  evidence  is  inadmissible  for  the  pm^ose  of 
oontradictinff,  adding  to,  or  varying  the  language  of  a  written  mstm- 
ment. — Isenhoot  vs.  Chamberlain 14 

Am  to  what  is  sufficient  to  establidi  lands  within  boundaries  of  Mexican 
grants,  see  S.  P.  R.  Co.  vs.  Crampton 774 

As  to  extent  of  patent  as  evidence  of  title,  see  same  case. 

Ajb  to  admissibility  of  parol  agreement,  see  Hewlett  vs.  Miller 812 

See  Cbiminal  Law,  Damaok. 

EVIDENCE  OF  TITLE.    SeePLiDOi 498 

EVICTION.    See  Foregzxmubs 188 

EXCESSIVE  DAMAGES.    See  Damaobb 606 

EXCHANGE  OF  LANDS.    To  render  valid  an  exchange  of  lands  there 
must  be  an  equality  of  right  or  interest,  also  a  delivery  of  possession. — 

Bixby  et  aL  vs.  Bent  et  iJ 31 

See  AmoL  Aoquiebd  Tttlx;  Tinakct. 

EXECUTOR  AND  ADMINISTRATOR.    See  Afpialabli  Obdib 192 

See  Ebtatk  of  Dkcbased  Person. 

EXECUTION  OF  INSTRUMENT.    See  Mabbied  Woman 808 

EXPERTS.    See  Cbiminal  Law 634 

FAMILY  ALLOWANCE.    See  Estate  or  Deceased  Pebsonb,  648,  690. 

FILING  TRANSCRIPT.    See  Page  vs.  Latham 678 

FINAL  CONFIRMATION.    SeeMEXiCAN  Grant 662 

FINDINGS.     See  Pleadino,   207;  Ejectment,   878;  Contuct  between 
Coubt  and  Jdbt,  383 ;  Statute  of  Limitations,  614. 

FIXTURE&    See  Lease. 

FORCIBLE  ENTRY  AND  DETAINER.    For  discussion  of  these  actions, 

VoU  vs.  HoUis 498 


FORFEITURE— Fbanchise—Febbt  —  Whabf.  In  1861  the  Legislature 
granted  a  wharf  and  ferry  franchise^  Held:  the  failure  to  build  the 
wharf  and  establish  the  ferry  within  the  time  specified  operated  a  f  rfeit- 
ure  under  the  Act  (Stats.  1861,  p.  300),  no  judicial  pooeeding  was  neces- 
sary to  declare  it,  and  the  State  bad  power  to  sell  tne  premises  to  others 
thui  the  grantees  of  the  franchise.— -Upham  vs.  Bosking. 373 

FORECLOSURE— Mobtoage—Default^Poweb  of  Sale.  June  1,  1874, 
defendants  executed  their  joint  note,  secured  by  mortgage ;  the  note  was 
payable  five  years  after  date,  with  interest  payable  monthlv  at  the  rate 
of  10  per  cent,  per  annum  until  paid,  and  the  note  contaioed  the  clause: 
"  An^  interest  remaining  due  and  unpaid  shaU  be  added  monthly  to  the 
principal,  and  bear  interest  at  the  same  rate.  This  note  is  secured  by 
mortgage  of  even  date  herewith.**  The  mortsage  contained  the  stipula- 
tion: "But  in  case  default  shaU  be  made  in  the  payment  of  the  said 
pindpal  sum  or  the  interest  thereon,  or  any  part  tnereof ,  according  to 
the  tenns  of  said  pramisaory  note,  or  in  the  pcrf onnanoe  of  any  of  the 
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oo^enanta  hereinafter  expressed,  then  said  party  of  the  second  part,  his 
heirs,  executors,  administrators  or  assigns  are  hereby  empowerea  to  pro- 
teed  to  sell  the  premises  above  described,  with  all  the  apportensnoes,  in 
the  manner  prescribed  by  law."  Held:  that  plaintiff  had  the  right,  on 
default  in  tiie  monthly  payment  of  the  interest,  to  commence  an  action 
to  foreclose. — BrickeU  vs.  Batchelder SU 

Id.— Taxes.  It  was  covenanted  by  the  parties  to  the  mortgage  of  June  "L 
1874,  "  that  the  party  of  the  first  part "  (the  mortgagoTB)  "  shall  pi^  all 
taxes  upon  the  above  described  premises,"  etc.,  sad  if  the  party  of  the 

.  first  part,  **  in  the  performance  of  any  of  the  covenants  hereinalter  ex- 
pressed "  (of  which  the  covenant  in  relation  to  the  payment  of  taxes, 
etc.,  is  one) J  should  make  default,  then  the  party  of  the  second  part 
(mortgagee)  is  empowered  to  sell  the  mortgaged  premises.  There  was 
default  m  the  payment  of  taxes  for  the  fiscal  year  1877-8.  Held:  Such 
default  gave  the  plaintiff  the  right  to  proceed  to  foreclose,  if  there  was 
no  other.  It  makes  no  difference  that  the  mortgacee  had  the  right  to 
pay  the  taxes  and  charge  them  to  the  mortgagors,  the  same  to  become 
part  of  ^e  mortgage  lien.  The  right  to  f oi^eclose  was  not  waived  or  lost 
nor  the  default  condoned  by  the  mortgagee  ^aintiff  on  his  paying  the 
taxes  and  charging  the  mortgagors  therefor.— -Id. 

MoRTOAOE—EvienoN— Practice— Plbadino— Fraud.  In  an  action  to 
foreclose  a  mortgage  for  the  purchase  money,  the  mortgagor  is  not^  enti- 
tled to  set  up  as  a  defense  and  to  prove  fraud  or  misrepresentation  in  the 
sale  and  conveyance  of  the  mortgaged  premises  without  offering  to  prove 
an  eviction.  (Myrick,  J.,  Ross,  J.,  Sharpstein,  J.,  Thornton,  J.). — 
Alden  vs.  Pryal 188 

Same.  The  laying  out  of  a  highway  by  the  Supervisors  through  the  prem- 
ises did  not  amount  to  an  eviction  from  any  portion  of  the  land.  If  all 
the  proceedings  of  the  Board  of  Supervisors  bad  been  valid,  and  such  as 
to  vest  in  the  public  a  paramount  title,  it  might  have  amounted  to  an 
eviction.    (Sharpstoin, «!.,  Thornton,  J.)    Id.    * 

Same.  The  defendant  offered  to  prove  that  the  Supervisors  had  laid  out 
an  avenue  as  a  highway,  which  included  a  portion  of  the  land  conveyed 
by  plaintiff ;  tiiat  plaintiff  represented  that  he  owned  all  the  lands ;  and 
that  when  he  ascertained  that  the  strip  of  twenty  feet  was  taken  off  by 
the  avenue,  he  offered  to  re-deed  on  the  surrender  of  the  noto  and  mort- 
gage. Held,  that  the  action  of  the  Court  in  sustaining  the  objections  of 
the  plaintiff  proper :  (1) — Because  the  records  of  the  iBoard  ot  Supervi- 
sors were  open  to  the  inspection  of  the  defendant,  and  he  could  have  as- 
certained the  true  lines.  (2)— The  plaintiff  had  the  right  to  sell  the  fee 
to  the  twenty-foot  strip  subject  to  tne  easement,  so  there  was  no  failure 
of  consideration  as  to  that  or  the  balance  of  the  land.  (3)— There  was 
no  offer  to  prove  an  eviction.    (Mjrrick,  J.,Ro8s,  J.)    Id. 

Same— Attorney's  Fees.  The  mortgage  contained  we  danse,  "  eoanad 
fees  and*  charges  of  attorneys  and  counsel  employed  in  such  foredosiure 

suit  not  exceeding ,"    Held,  sufiBdent  to  support  a  judgment  for 

counsel  fees.    (Myrick,  J.,  Ross,  J".,  Thornton,  J.)    Id. 

Mortoaqe— Note— Failure  to  pat  Inbtallmentb— Option  to  €k>Nsn>EE 
Whole  Amount  Due— Notice.  The  mortgage  in  suit  contained  a  clause 
to  the  effect  that  if  any  of  the  instaUments  of  prindpal  or  interest  shall 
remain  unpaid  for  ninety  days  after  it  shall  become  due  and  payable,  the 
whole  amount  of  the  note  shall  become  due  and  payable  immediately,  at 
the  option  of  the  payee  or  holder.  Defendant  made  defaults  In  his  com- 
plaint plaintiff  alleged  that  he  had  elected  to  consider  the  whole  amount 
of  the  note  as  immediately  due.  He  also  alleged  the  maturity  of  the  first 
installment  of  principal,  and  of  the  several  installments  of  interest,  and 
that  ninety  davs  had  elapsed  after  the  maturity  of  each  without  payment 
of  any  one  of  them,  although  payment  had  been  demanded,  and  that 
plaintiff  elected  to  consider  the  whole  of  said  prindpal  sum  expressed  in 
said  note  as  immediatelv  due  and  payable,  and  demanded  payment 
thereof  from  the  defendant  before  the  conomenoement  of  the  action. 
Held :  The  complaint  suffidently  averred  election  by  plaintiff  and 
notice  to  defendant  Held,  further:  Notice  in  writing  tnat  plaintiff 
elected  to  consider  the  whole  amount  of  the  note  due  immediately  was 

not  necessary. — Leonard  vs.  Tyler 276 

When  may  be  had  upon  interest  of  tenant  in  common  for  balance  upon  divis- 
ion of  premises  as  against  attaching  creditor. — Whitney  vs.  McCoy 870 
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Cftee  sUted  where  lien  ezieis  by  Tutue  of  the  mortgage  and  is  foredoeable. — 

Cuddeback  vs.  Detroy 789 

See  Trust  Dbed,  319 ;  Appeal,  533. 

FOBMER  RECOVERY—  Estoppsl— Contract.  Action  to  recover  damages 
for  breach  of  an  alleged  contract  for  the  sale  of  real  estate.  Defendant 
pleaded  a  former  judgment  in  bar  of  the  action.  In  such  former  action 
plaintiff  herein  asked,  in  his  answer,  as  affirmative  relief,  specific  per- 
formance of  the  contract.  In  this  action  he  asks,  in  Us  complaintp  dam- 
ages for  non-]^rf ormance  of  the  same  contract  The  trial  Court  m  thia 
action  found  m  favor  of  defendant  herein.    Held,  the  evidence  supported 

the  plea  of  former  judgment. — Pamell  vs.  Hahn 870 

Parties.  Further  held,  although  the  complaint  in  the  former  action  was 
filed  against  three  persons,  Pamell,  Hill,  and  Corcoran,  yet  as  Corcoran 
had  no  interest  whatever  in  the  contest  between  Hahn  and  Pamell,  and 
as  EUll  acted  only  as  the  agent  of  Pamell,  and  the  latter  was  the  only 
one  who  answered  the  complaint,  claiming  to  be  the  sole  equitable  owner 
of  the  land  under  the  contiact  of  sale,  the  matter  in  issue  m  such  former 
action  involving  the  same  question  as  the  issue  in  the  present — ^the  par- 
ties in  the  two  cases  were  the  same,  and  the  former  juogment  was  a  bar 
to  this  action.    Id. 

FRAUI>~~Guardian— Minors— Trust.  Defendant  was  appointed  guardian 
of  certain  of  the  minors,  and  as  such  guardian  he  obtained  a  deed  in 
his  own  name  and  for  his  own  benefit,  in  fraud  of  plaintiffs,  from  the 
County  Judge.  Held :  Under  Section  18  of  the  above  statute  of  Cali- 
fornia, the  deed  was  null  and  void  as  to  the  wards.  Further,  under  the 
same  section,  any  party  injured  or  aggrieved  bv  such  action  on  the  Qjart 
of  a  guardian  is  allowed  to  bring  an  action  for  the  recovery  of  his  interest 
at  any  time  within  five  years  liter  the  discovery  of  the  fraud.  —Coffee 

vs.  Greenfield  et  al 88 

See  De  Gutierrez  vs.  Brinkerhoff,  734;  Reformation  of  Mortqaob,  296; 
Foreclosure,  188 ;  Statute  of  Limitations,  281 ;  Lease  ;  Kyidencb. 

FREE  WATER— The  Constitution  releases  the  Spring  Valley  Water  Com- 

jMuiy  from  furnishing  free  water. — S.'y.  W.  W.  vs.  Supervisors 680 

See  Opinion  by  Ross,  J.,  on  Rehearing,  page  7d9. 

GIFT  EXHIBITIONS-See  Lotteries 124-M 

GRANT— As  to  what  declarations,  act,  or  omission  of  grantor,  evidence  may 
be  given.  See  People  ex  rel.  Harris  vs.  Bake,  502;  Construction  of 
Grant  to  N.  P.  R.  R.  Co.— United  SUtes  vs.  Childers 714 

GUARANTOR— See  Cereghino  vs.  Hammer,  242;  Appealable  Order,  424. 

GUARDIAN-See  88.  » 

HARBOR  COMMISSIONERS— Wharfage— Street.  The  Harbor  Com- 
missioners are  not  entitled  to  collect  wharfage  for  merchandise  landed  at 
Sints  constituting  no  portion  of  a  street.— People  vs.  Pitcific  Rolling 
ills 266 

Id.-— Id. ^Rolling  Mills.  By  the  second  section  of  the  Act  of  March 
28,  1868  (Stats.  1867-8,  p.  432).  reUting  to  Pacific  Rolling  MUIb,  the 
Legislature  did  not  int^a  that  the  Harbor  Commissioners  should  collect 
wharfage  of  defendant  upon  coal  and  iron  landed  upon  the  premises  of 
defendant,  to  be  consumea  in  the  rolling  mills,  the  erection  of  which  con- 
stituted a  portion  of  the  consideration  which  induced  the  Legislature  to 
make  the  gprant  to  it.— Id. 

Id.— Id.— Marsh  and  Tide  Lands.  The  language  of  the  Act  of  March 
SO,  1868,  as  to  marsh  and  tide  lands  (Stats.  1867-^,  p.  716),  is  no  new 
grant  of  power  to  the  Harbor  Commissioners.  It  is  simply  a  precaution- 
ary reservation  that  nothing  contained  in  the  Act  shall  be  construed  to 
interfere  with  the  powers  of  the  Harbor  Commissioners  with  respect  to 
coUections^as  the  same  are  already  conferred  and  defined. — Id. 

Commerce— Tonnage— Wharves.  Whenever  the  State  shall  have  con- 
structed or  acquired  wharves  in  the  interest  of  conmierce  it  may  collect 
wh4uf age,  as  proprietor,  for  the  xise  of  the  wharves.  To  attempt  to  im- 
pose '*  wharfage  in  advasce  of  sueh  construction  or  aoouisition  would  be 
an  attempt  to  lay  a  duty  on  tonnage.  — ^Id.    (Per  Myrick^  J. ,  concurring. ) 

Wharfage— Street.  The  State  Board  of  Harbor  Commissioners  have  no 
authority  to  collect  wharfage,  etc.,  at  the  wharf  of  defendant,  such  whaH 
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not  oonstiiatiiig  any  portion  of  a  itreet  or  tboamiglifaro  tndtag  at  or 
frontinjB;  on  the  water ;  but,  on  the  oontrary,  ie  an  iaolated  jKoJeotioiia 
which  18  approachable  (except  by  watereraft)  only  frxua  private  property 
in  the  rear.— People  ▼■.  San  Francieoo  Gas  Compuiy 304 

HEADINGS  OF  CODE— See  Ex  parte  Koeer,  16S. 

HEABSAT— See  Cuminal  Law,  807. 

HEIBS— See  Licinbb  or  Occupation. 

HOMESTEAD— DBCLARATiON—VALUS—EsnMATB.    A  dedaiation  of  booM- 


Btead  filed  upon  specificallY  deecribed  property  estimated  at  |8»000  in 

value  Ib  invalid.— Ham  va  Santa  Boaa  Bank 

Id. — Id.— The  statute  contemplates  the  selection  of  a  homestead  not  ex- 
ceeding the  value  of  $5,000,  and  provides  no  machineiy  for  the  selection 
of  any  homestead  of  greater  value.  Nor  does  it  contemplate  the  selec- 
tion as  a  homestead  of  an  interest  in  certain  property,  with  more  in  tite 
aggre^te,  to  the  extent  of  f5,000.  It  reauires  tnat  we  declaration  ahall 
eontam  "a  description"  of  the  property  claimed  as  a  hcmiestead,  and  an 
estimate  of  the  value  of  the  property  thus  described.  It  is  no  moore  or 
less  competent  to  sdect  a  certain  number  of  acres,  unlocated,  within  a 
larger  tract  specificall]r  described,  than  to  select  $6,000  in  value  out  of  a 
tract  specificallv  described,  and  aedared  to  be  worth  $8,000.  The  home- 
stead  must  be  described  and  estimated.— 1± 

See  iNBOtVBNCT. 

HOLDING  OVER— See  Lbask,  837. 

HUSBAND  AND  WIFE— As  to  the  evidence  of  one  against  the  other.— 

^kewes  vs.  Dunn 71S 

HYPOTHESIS-See  Crimikal  Law,  88. 

IGNORANCE  OF  ATTORNEY.    When  grounds  for  new  triaL— State  irm, 

Jones 996 

ILLEGAL  CHARGE  IN  STREET  ASSESSMENT.    See  Stbut  Aascss- 

MKNT 388 

ILLEGAL  PURPOSE.    See  Lxasb: 280 

IMPRISONMENT.    See  Judgment  or  iMPBisoKiocifT. 4S7 

INDICTMENT.    See  Criminal  Law,  6S4,  778,  76. 

INFORBiATION.    See  JuBiSDicnoK,  738;  Cumikal  PBAonci,  738L 

INJUNCTION— Taxpayrb— Void  Contsaot.  A  taxpayer  may  enjoin  the 
Board  of  City  Hall  Commissioners  from  P^yinR  out  money  pursuant  to 

the  terms  of  a  void  contract. — Mulrein  vs.  Kalioeh 476 

'  DiSGBXTiON — Appeal.  The  continuance  or  dissolution  of  an  injnnctioii  to 
prevent  a  sale  of  property  pending  an  action  between  the  parties  to  de- 
termine the  light  to  the  property,  is  a  matter  within  the  sound  discreticm 
of  the  Court  that  issues  the  u  junction ;  and  the  appellate  Court  will  not 
interfere  with  the  exercise  of  that  discretion,  except  in  a  case  of  palpable 

error  or  abuse. — ^White  vs.  Nunan 388 

Cloud  on  Title.  A  sale  of  the  property  on  defendant's  execution  aad  a 
Sheriff 's  deed  therefor,  would  cast  a  cloud  on  plaintiff 's  title,  and  he  St 
entitled  to  an  injunction  to  restrain  such  sale.— Hall  vs.  llieiBan 479 

INTERPRETER.    See  Evidbnce. 

INTERLOCUTORY  DECREE.    See  PBAcnoB;  Appeal. 

nO-ERVENOR 88 

INTEREST.  See  Appeal,  191;  Nauokal  Banks,  238,  306;  Turner  vs.  Don- 
dee  L.  J.  Co,  etc.,  706. 

INTOXICATION.    To  what  extent  a  defense.— Hopt  vs.  Territoiy  of  Utah.  440 

See  Criminal  Law,  778. 

INSTRUCTION— Meaninoubbs.    See  People  vs.  De  Los  Angdes... ,.' 788 

See  Pbaotice. 

INSTRUCTIONS  "Reduced  to  writing.    See  Criminal  Law 440 

INSOLVENCY— Homestead.  The  order  by  which  the  Insolvencv  Court  set 
apart  a  homestead  contained  the  clause :  "  Nothing  contained  heraia 
shall  have  the  effect  to  set  aside  to  said  Sims  (insolvent)  propsrty  of  any 


•  •  • 
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Snntor  TBhie  than  95,000,  nor  shall  it  projtidiee  the  rights  of  the  assig- 
nee herebi.  or  of  anr  creditor  of  said  Sims  to  sell  said  property,  or  to 
have  it  soM  in  case  a  bid  of  over  95,000  shall  be  made  therefor."  Held: 
The  Court  had  no  power  to  insert  such  a  clause  in  the  order. — ^Barrett  vs. 
Sims 884 

Id. — Id.  The  only  power  conferred  uoon  the  Court  in  an  inwlvenCTr  pro- 
ceeding over  a  homestead  which  has  oeen  duly  selected,  designated,  and 
recorded,  is  the  power  to  set  it  apart.  When  that  duty  has  been  per- 
fonned,  the  Court  has  no  further  power  or  control  over  the  homestead. 
—Id. 

ArPOiNTMBNT  OF  Receivebs.  A  receiver  may  be  appointed,  in  an  msol- 
▼eney  proceeding,  by  the  Judge  of  the  Court,  ex  parte  and  at  Cham- 
bers.—In  matter  of  R.  E.  Associates 280 

INSANITY.    See  Cbimikal  Law,  584;  page  547;  Cbikinal  Pbaotice. 

INSXJBANCE.    See  article  on  page  574. 

JUDGMENT— Attornet'b  Fee  fob  Collbctiho  Note— Pbomibsoby  Note. 
Where,  fron^the  record  and  verdict  taken  to|^ther,  the  exact  amount  is 
shown  which  the  jury  meant  to  find  for  plaintiff  upon  a  promissory  note 
providing  for  attorney's  fees,  a  money  judgment  entered  under  those  cir- 
cumstances is  not  void  under  Section  ffi26,  C.  C.  P.— Hutchinson  vs.  Su- 
perior Court  77  2 

The  esiforceuient  of  a  judgment  does  not  depend  upon  its  entry  or  docket- 
ing.— Los  Angeles  JBank  vs.  Baynor 748 

When  part^  is  not  bound  by  iL — Hall  vs.  Finch. 483 

When  parties  in  poaseasion  of  land  not  bound  by  it.— MoLeran  vs.  Mc- 
Namara 028 

JUDGMENT  ON  DEMURRER 311 

JXn)GMENT  OF  IMPRISONMENT— Fine.  Petitioner  was  convicted  of  a 
misdemeanor— keepinga place  of  businessopen  on  Sunday  for  the  purpose 
of  transacting  business— for  which  he  was  punishable  by  a  fine  onlv,  of 
not  less  than  95  nor  more  than  950.  The  judgment  of  the  Justice  of  the 
Peace  wA  that "  defendant  pay  a  fine  of  960,  or  be  imprisoned  *  *  * 
for  the  ^riod  of  fifty  da^'  The  command  to  the  Sheriff  was  that  he 
take  petitioner  and  imprison  him  "  until  he  shall  pay  said  fine,  not  ex- 
ceeding fifty  days."  Held^  the  judgment  of  imprisonment  was  void,  as 
it  wai  not  in  accordance  with  Section  1445,  Penal  Code.  In  such  cases 
it  must  be  adjudp^ed  that  defendant  pay  a  fine,  specif^ring  the  amount, 
and  in  case  the  nne  be  not  pttid  within  a  period  specified  in  the  judg- 
ment, that  he,  defendant,  be  imprisoned  until  the  fine  is  satisfied,  in  the 
proportioii  of  one  day's  imprisonment  for  every  dollar  of  the  fine. — ^£x- 
parte  Baldwin 427 

JUDGMENT  ON^  PLEADINGS.    See  Pbactiob 431 

JUDICIAL  NOTICE— Rules.  The  appellate  Court  will  not  take  judicial 
notice  of  the  rules  of  the  Superior  Court  (Per  Sharpstein,  J.)— Swee- 
ney vs.  Stanford 855 

JURAT.    See  Equaluatiok 685 

JUBT— MisooKDUcrr  OF.    See  CBumf al  Law 778 

JUBY  TRIAL.    See  Practiob 855 

JUBOR— Affidavit  of,  to  Impeach  Vebdigt.  See  page  778 ;  See  Cbihinal 
PlLAOncB,  584. 

JUItlSDICTION.  Where  alienage  is  the  jurisdictional  fact,  all  the  parties 
on  one  side  of  the  controversv  must  be  aliens,  and  all  on  the  other  side 
citizens. — Dannmeyer  vs.  Coleman 284 

JuBiBDionoir  in  Stookholdbb's  Suit.  Wnether,  where  an  alien  stock- 
bolder  of  a  California  corporation  sues  California  corporations,  and  citi- 
zens of  California  in  the  United  States  Courts,  on  behalf  of  himself  and 
all  other  stockholders,  it  is  not  necessary  to  allege  that  he  and  all  stock- 
holders on  whose  behalf  he  sues  are  aliens,  Quae  ? — Id. 

Same.  Whether,  where  an  alien  stockholder  of  a  California  corporation 
seeks  an  accounting  in  equity,  between  such  California  corporation  and 
several  other  corporations  and  citizens  of  California,  the  United  States 
Coofts  have  jurisdiction,  Quere  ?— Id. 
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Several  Stockholder*  Suits.  Whether  each  owner  of  a  share  of  stock 
can  bring  a  salt  on  his  own  behalf,  and  on  behalf  of  all  other  stock- 
holders for  the  same  grievances,  Quere  ? — Id. 

SuPBEUE  CouBT— Criminal  Cases.  The  Supreme  Court  has  appellate 
jurisdiction  over  cases  prosecuted  by  information  or  indictment  in  a 
Courtof  record. — People  vs.  Kalloch 84 

HiSDEMEANOB  —  SuNDAT  Law  —  JUSTICE'S  CoURT.  The  petitioner  was 
duly  indicted  by  the  Grand  Jury  of  the  county  of  Yolo  for  the  crime  of 
keeping  open  a  saloon  on  Sunday,  for  the  purpose  of  transacting  the 
business  of  selling  liquors  and  cigars  therein.  The  indictment  was  re- 
turned into  the  Superior  Court  of  the  county,  by  which  the  Grand  Jury 
was  impaneled,  ana  the  defendant  was  arraipied  thereon  in  said  Court. 
He  thereupon  moved  said  Court  to  set  aside  said  indictment^  on  the 
ground  that  it  was  endorsed  and  presented  to  a  Court  having  no  juris- 
diction or  authority  to  receive  it.  This  motion  was  denied  by  the  Court, 
and  the  defendant  thereupon  sued  out  this  writ  of  prohibition.  The 
penalty  prescribed  by  the  Penal  Code  for  the  offense,  is  fine  not  less 
than  five,  nor  more  than  fifty  dollan.  Held:  The  offense  is  within  the 
jurisdiction  of  the  Justice's  Court,  (C.  C.  P.  115),  ana  the  Superior 
Court  had  no  jurisdiction  to  tr^  the  indictment. — Gafford  vs.  Bush Ill 

Partirs.  In  all  cases  where  jurisdiction  depends  on  the  partj,  it  is  the 
party  named  in  the  record.  Where  the  right  is  in  the  plaintiff,  and  the 
possession  is  in  the  defendant,  the  inquiry  camiot  be  stopped  by  the  mere 
assertion  of  title  in  a  sovereigfn. — King  vs.  La  Grange 823 

Appeal— Amount  Sued  for^upreme  Court.  The  amount  sued  for  in 
the  Court  below,  exclusive  of  interest,  is  the  test  of  jurisdiction  in  the 
Supreme  Court,  in  all  cases  where  actions  are  brought  to  recover  money. 
— Dahiel  vs.  Slingerland 660 

Id. — Id.  On  appeal  by  defendant,  sued  for  8900,  against  whom  judgment 
went  for  leas  than  8300,  a  motion  to  dismiss  for  want  of  jurisdiction  will 
be  denied.— Id. 

Of  Supreme  Court  in  matters  of  alimony  pending  appeaL — ^Reilly  vs. 
Reilly 615 

United  States  Courts— Collusive  Parties.  Where  parties  conveyed 
land  to  a  stranger,  a  citizen  of  another  State,  without  his  knowle<k^and 
without  consideration,  for  the  express  purpose  of  creating  .a  case  of  juris- 
diction in  the  United  States  Couits,  and  immediately,  with  the  subse- 
quent consent  of  the  grantee,  commenced  a  suit  in  the  United  States 
Circuit  Court  for  the  benefit  of  the  grantors,  expecting  a  reconveyance, 
although  care  was  taken  that  there  snould  be  no  promise  made  to  re- 
convey.  Held:  That  the  transaction  was  only  colorable  and  collusive 
for  the  improper  purpose  of  creating  a  case  of  jurisdiction  foi  the  Courts 
of  the  United  States  within  the  provisions  of  the  Act  of  Congress  of 
1875,  and  that  the  suit  must  be  dismissed  for  want  of  jurisdiction. — Cof- 
■  fin  vs.  Haggin 194 

Superior  Court— Appeal  from  Justice's  Court.  The  Superior  Court 
of  San  Francisco  had  jurisdiction  of  an  appeal  from  a  Justice's  Cuurt, 
previous  to  any  Act  of  the  Legislature  to  that  effect,  by  virtue  of  Sec- 
tion 11,  Article  XXII,  of  the  Constitution  of  1879.— CaUfomia  F.  &  M. 
S.  Co.  vs.  Superior  Court 257  j 

Appeal— Information.  The  Supreme  Court  has  appellate  jurisdiction 
over  a  criminal  case  prosecute  by  information  in  the  Superior  Court, 
even  where  the  latter  Court  had  no  jurisdiction  of  the  offense  charged.  I 

— ^People  vs.  Pingree. 735 

Superior  Court— Appeal— Void  Judgment.    The  Superior  Court  has 

i'urisdiction  over  an  appeal  from  a  void  judgment  of  a  Justice's  Courts — 
,d. 
Misdemeanor— Pettt  Larceny— Superior  Court.    The  Superior  Court 
has  no  juriBdiction  of  the  crime  of  petty  larceny.    Under  the  Constitu- 
tion of  1879,  it  has  jurisdiction  of  misdemeanors  not  otherwise  provided 

for  by  the  L^slature.  —Ex  parte  Wallineford 75 

See  Certiorari,  528;  Justice's  Court,  78:  Municipal  Court  of  Appeals; 
Service  of  Notice  or  Appeal,  269;  Land  Department,  38&. 
Justice's  Court— Jurisdiction— Prohirition.  An  action  was  com- 
menced against  petitioner  in  Justice's  Court  to  recover  damages  for  the 
conversion  of  personal  property,  alleged  to  be  of  the  value  of  $250»  and 
damages  to  the  amount  of  960.    The  prayer  of  the  complaint  was  "  lor 
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«  $299  daxDAges  and  for  costs.**  Held,  the  Justice's  Court  had  jurisdic- 
tion. The  **  demand*'  is  the  amount  lor  which  judgment  is  aaked,  viz  , 
$299,  or  the  ad  damnum  clause,  and  the  "  value  of  the  property  in  con- 
troversjr**  is  $250. — Sanborn  vs.  Superior  Court 426 

Id. — ^Waiveb.  Petitioner  contended  that  plaintiff  in  the  action  did  not 
wai^e  any  part  of  his  claim,  which  amounted  to  $300.  But  held,  he  did 
waive  it  bv  asking  for  judgment  for  $299.— Id. 

Dipault—Appbal— Statement— Pbohibition.  After  default  in  a  Jus-  , 
tice's  Court  defendant  appealed  to  the  Superior  Court  '*  on  errors  of  law 
and  fact,**  but  filed  no  statement.  Hela,  the  Superior  Court  had  no 
jurisdiction  to  allow  defendant  to  file  an  answer  and  proceed  with  the 
trial  of  the  cause ;  and  that  prohibition  was  the  proper  remedy. — Rickey 
vs.  Superior  Court 78 

Id. — Appealable  Order.    An  order  of  the  Justice*s  Court  refusing  to  set 
aside  a  default  is  not  appealable. — Id. 
See  JuRiBDicnoN,  112 ;  Service  of  Notice,  269. 
HaACHES.    See  Estates  op  Deceased  Persons,  68 ;  Practice,  762. 

IL«AND  LAW.  Held,  the  plaintiff  had  not,  by  his  complaint,  brought  himself 
into  such  relations  with  the  land  in  controversy  as  entitles  him  to  call  in 
miestion  the  deciBion  of  the  United  States  Land  Depfuianent  awarding 
the  land  to  the  defendant,  or  to  control  the  patent  which  was  issued  to 
him.— Aurrecorchea  vs.  Sinclair 651 

See  this  case  for  an  extended  discussion  of  pre-emption  and  settlers'  rights. 

See  O'Connor  vs.  Good 686 

HiAND  DEPARTMENT— JuRiBDTOTXON  of.  The  rulings  of  the  Land  De- 
purtment  upon  mere  matters  of  fact,  or  upon  mixed  questions  of  law  and 
tact,  are  cognizable,  and  determinea  by  the  ofiicers  of  the  Iiand  Depart- 
ment ;  and  tor  mere  errors  of  judgment,  as  to  the  weight  of  evidence  on 
the  subject  intrusted  to  it  by  any  of  the  subordinate  officers,  the  only 
remedy  is  by  an  appeal  to  his  superior  of  the  department,  llie  Courts 
cannot  exercise  any  direct  ai>pellate  jurisdiction  over  the  rulings  of  those 
officers,  or  of  their  superior  in  the  department  in  such  tnatters ;  nor  can 
they  reverse  or  correct  them  in  a  collateral  proceeding  between  private 
parties  founded  upon  them,  where  no  fraud  nas  been  practiced  upon  the 
officers,  and  they  themselves  are  not  chargeable  with  any  fraudulent 
conduct. — Quimby  vs.  Conlan 882 

Zj^AItOENY.  See,  Criminal  Practice,  683;  Jurisdiction,  75;  Criminal 
Law. 

XjuAXJKDBY  ordinance.    Held,  invalid.— In  matter  of  Quong  Woo. ...  816 

Law  of  the  Case.  As  defendant  did  not  prove  any  additional  material 
facts  which  he  omitted  to  prove  on  a  former  trial,  the  decisior  of  this 
Court  on  the  former  appeal  (60  Cal.  328)  became  the  law  of  the  case. 
King  vs.  La  Grange 822 

r«EASE— Fraud— Estoppel— Fixtures.  Plaintiff  and  defendant  entered 
into  an  agreement  for  the  lease  of  land  upon  certain  conditions  named  in 
the  lease,  and  the  further  eondition,  that  on  or  before  the  expiration  of 
the  lease  defendant  should  have  the  right  to  remove  from  the  land  cer- 
tain fixtures  and  improvements  previously  placed  there  by  him.  During 
negotiations  for  the  lease,  plaintiff  at  all  times  admitted  that  defendant 
was  the  owner  of  the  improvements  and  fixtures,  and  entitled  to  remove 
them,  and  that  the  right  of  removal  should  be  a  condition  of  the  lease. 
The*  lease  was  reduced  to  writing  bv  the  procurement  of  the  plaintiff 
(lessor),  and  when  read  to  defendant  (lessee),  he  refused  to  sign  the  same 
unless  such  condition  was  added  to  the  lease.  But,  upon  being  informed  • 
by  the  plaintiff  that  he  (plaintiff),  knew  the  fixtures  and  improvements 
belonged  to  defendant,  and  that  the  omission  of  the  condition  from  the 
lease  would  make  no  difference,  and  that  defendant  should  have  the 
right  of  removal,  the  defendant  accepted  the  assurance  of  plaintiff,  and 
relying  thereon,  and  believing  in  the  good  faith  of  plaintiff,  was  induced 
to,  ana  did  execute  the  lease,  omitting  the  condition.  Held,  plaintiff 
was  estopped  from  claiming  tne  improvements  and  fixtures,  and  that  de- 
fendant, naving  commenced  to  remove  the  same  previous  to  the  expira- 
•  tion  of  the  lease^  would  not  be  restrained  by  injunction ;  and  that  de- 
fendant was  entitled  to  have  the  lease  reformed. — Isenhoot  vs.  Chamber* 
Uln 14 
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NoncK— DsiCAin>— Rknt—Month.  Unlawful  detainer.  The  notice  of 
demand  for  rent  was :  We  hereby  demand  of  vou  to  pay  the  rent  of  the 
premiBes  *  *  *  to  wit,  tiie  sum  of  910,  which  became  and  waa  due 
from  you  *  *  to  ua  the  28th  day  of  April,  1879,  for  the  preceding^ 
month  of  your  tenancy,  and  the  sum  of  910  *  *  due  as  sucn  rent  to 
us  on  the  28th  day  of  May,  1879,  for  the  preceding  month  of  your 
tenancy,  makiog  a  total  of  $20.  Objection  was  made  that  the  no- 
tice was  bad,  because  it  was  »imply  for  the  rent  of  a  preceding  month, 
and  did  not  denote  what  the  preceding  month  was.  But,  Held, 
the  notice  was  sufficiently  definite,  as  the  month  preceding  the  28th  of 
April  was  by  fair  intendment  the  month  commencing  on  the  28th  of 
March,  and  the  month  preceding  the  28th  of  May  waa  the  month  com- 
mencing on  the  28th  of  April. — Newman  vs  Bird SSI 

Holding  Over— Implied  Promise— Rent.  Upon  a  holding  over  imder  a 
written  lease  the  law  will  imply  a  promise  to  pay  the  same  amount  of 
rent  per  annum  that  was  stipulated  for  in  the  lease. — ^Le  Blane  tb.  Craw- 
ford  SS7 

Id.— Finding— Value.  The  complaint  counted  upon  a  written  lease  and 
a  holding  over.  The  Court  found  that  there  was  no  written  lease,  but 
'  an  express  verbal  agreement  from  year  to  ^ear  to  pay  for  the  use  and  oc- 
cupation of  a  portion  of  the  premises  described  in  the  complaint  Held, 
the  evidence  did  not  support  the  finding.  Further,  the  judgment  ooula 
not  be  sustained  upon  the  ground  that  there  was  an  implied  agreement 
to  pay  the  value  of  the  use  and  occupation,  because  the  Court  did  not 
find  what  was  the  value  of  such  use  and  occupation. — Id. 
See  Contract,  704 ;  Trobock  vs.  Caro,  280. 

LEGISLATIVE  BOWER— Power  of-  State— Terrttobial  Ltmets,  The 
action  of  the  Legislature  in  naming  Aurora  as  the  seat  of  justice  of  Mono 
County,  and  in  naming  persons  as  officers  who  were  non-residenta  of  the 
State,  was  in  excess  of  its  authority.  The  le^slative  authority  of  eve^ 
State  must  spend  its  force  within  the  territorial  limits  of  the  State.    It 

has  no  extra  territorial  jurisdiction. — Redding  vs.  Tinkum SS& 

Id.  -The  creation  of  counties  and  establishing  their  boundaries  is  the  ez«r- 
cise  of  a  political  function,  but  the  exercise  of  that  function  must  be 
within  the  scope  of  the  power  exercising  it. — Id. 

LETTER — Construction  of  Revised  Statute  concerning  obscene  literature, 
page  836. 

LIBEL— SuFFiciENCT  OF  AN  ANSWER.  Semble,  that  an  allegation  in  an  an- 
swer that  the  respondent  is  '* ignorant"  of  a  matter  alleged  in  the  libel  is 

sufficient. — City  of  Salem  vs.  Nelson 2i5 

See  Lien  of  Material  Men,  245. 

LICENSE— Los  Angeles  Charter.  Under  the  charter  ef  Los  Angrfea  the 
city  has  authority  to  license  occupations,  etc.,  withm  the  corporation 
limits,  to  prescrioe  that  the  amount  of  said  license  shall  be  deemed  a 
debt  due  to  the  6ity,  and  that  all  persons  canying  on  buaineas  in  viola- 
tion of  the  ordinance  prescribing  uie  license  shall  oe  liable  to  a  civil  ac- 
tion, in  the  name  of  the  city,  in  any  Court  of  competent  jurisdiction. 

(Stats.  1877-8,  p.  646.)— City  of  Los  Angeles  vs.  S.  S  R.  R.  Co 687 

See  Laundry  Ordinance,  815. 

I4ICENSE  OF  OCCUPATION— Heirs— Descent.    A  license  of  occupation 
.  is  a  mere  personal  privilege ;  it  conve3^  no  estate  or  interest  and  is  revo- 
cable at  pleasure  of  the  party  making  it.    It  ceases  with  the  death  of 
either  party  and  cannot  oe  transferred  or  alienated  by  the  license.    In 
no  sense  is  it  property  descendible  to  heirs. — ^Bixby  et  aL  vs.  Bent  et  aL    31 

LICENSE  TAX.    See  Constitutional  Law 96 

LIEN  FOR  ATTORNEY'S  FEES.  A  mortgage  was  executed  to  secure 
principal,  interest  and  seven  per  cent,  for  attorney's  fees.  Default  was 
made,  and  after  suit  brought,  the  defendant  paid  tne  principal,  intersst 
and  costs,  and  promised  to  pay  the  attorney's  fees  to  plaintiff's  attor- 
ney. The  action  was  dismissed  and  the  note  and  mortgage  cancelled, 
but  defendant  did  not  pay  the  attorney's  fees.  Held,  that  a  lien  stiU  ex- 
isted for  the  attorneys  fees. — Stockton  Sav.  &  Loan  Society  va.  Don- 
nelly     487 
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lirEN  OF  MATERIAL  MEN.  The  Ubel  alleged  that  S.  contracted  with  R., 
the  owner  of  a  steamboat,  to  repair  her  in  her  home  port,  and  employed 
the  Ubellants  to  work  at  said  repairs  as  ship  carpenters.  Hela,  that 
upon  the  facts  stated  and  under  the  lien  law  of  Oregon  (Ses.  L.  1876, 
p.  9),  which  gives  a  lion  upon  a  boat  for  the  value  of  labor  done  thereon 
at  tne  request  of  a  contractor  with  the  owner,  the  libellants  had  a  lien 
for  their  wa^es  which  might  be  enforced  in  the  admiralty  in  a  suit  in 
rem  irrespective  of  the  state  of  the  accounts  between  S.  and  R.,  or  the 
failure  of  S.  to  fully  perform  his  contract. — City  of  Salem  vs.  Nelson. . .  245 

Lien— Naturs  and  Waiver  of.  The  waiver  of  the  material-man  under 
the  Oregon  Act  does  not  depend  upon  any  expressed  intention  or  oon* 
idous  purpose  on  his  part  to  daim  it,  but  it  is  an  incident  which  the  law 
attaches  to  the  performance  of  the  labor  or  the  delivery  of  the  materials 
under  the  circumstances  stated,  and  can  only  be  waived  or  discharged  by 
an  agreement  or  imderstanding  with  him  to  that  effect. — Id. 

See  Sheriff 154 

LIEXJ  LANDS— Patent  Vacated.  Where  the  State  selects  a  tract  of  land 
in  lieu  of  a  like  quantity  of  unavailable  school  lands,  which  tract  so  se- 
lected is  not  subject  to  selection,  and  the  same  is  listed  over  to  the  State 
bjy  the  Secretary  of  the  Interior^  and  thereupon  patented  to  private  par- 
ties, a  Court  of  equity  upon  a  bill  filed  by  tne  United  States  will  annul 
the  selection,  listing  over,  and  patent,  whether  the  \inlawful  acts  aroee 
out  of  fraud,  inadvertence,  or  mistake,  or  errors  of  law  committed  by 
the  officers  upon  known  facts,  as  to  the  authority  of  the  State  to  select 
or  the  Secretary  of  the  Interior  to  list  over. — United  States  vs.  Mul- 
lan 176 

Vested  Riobtb.  The  State  has  no  indefeasible  vested  right  to  select  lands 
in  lieu  of  Sections  16  and  36  from  any  particular  dass  of  lands  at  any 
time  before  selection  actually  made.  Until  selection,  Congress  may 
withdraw  any  lands  from  the  operation  of  laws  permitting  their  selec- 
tion.— Id. 
See  Aurrecorchea  vs.  Sinclair,  551 ;  O'Connor  vs.  Grood,  685. 

LIMITATION  OF  ACTION  TO  RECOVER  DUTIES.  See  Chung  Yune 
vs.  Shurtleff,  24S ;  Statute  of  LiMiTAnoNs ;  Mexican  Grant,  562. 

LOOUS  DELICTI.    See  Crutinal  Law 807 

LOS  ANGELES.  Under  the  charter  of  Los  Angeles  it  is  not  necessi^  for 
the  Mayor  to  sign  contracts  of  the  dty. — ^Los  Angeles  Gas  Co.  vs.  Tx>ber- 

man 751 

See  License. 

LOTTERIES— Gift  Exhibitions.  Every  scheme  for  the  distribution  of  prizes 
by  chance  is  a  lottery.  The  scheme  of  the  Nevada  Benevolent  Asisocia- 
tion,  viz. ,  to  give  entertainments  of  a  musical  and  scientific  character, 
and  to  aistribute  prizes  among  those  purchasing  tickets,  is  a  lotteiy. — 

In  the  matter  of  the  Nevada  Benevolent  Association 124 

Constitutional  Act.  The  Act  (Stats.  1881, 116.  Sea  1)  authorizing  this 
scheme,  is  in  conflict  with  Section  24,  Article  II  of  the  Constitution,  and 
is  nidi  and  void. — Id. 

MAIL.    See  Seryice 440 

MALICIOUS  PROSECUTION— Probable  Cause.  In  an  action  for  mali- 
cious prosecution  it  is  error  for  the  Court  to  charge  that  the  bare  fact  of 
"  arrest  and  liberation "  in  the  Police  Court  establishes  conclusively  a 
want  of  probable  cause. — Rogers  vs.  Mahoney 220 

MARRIED  WOMAN-<)oNTRAOT— Note.  At  the  time  the  note  of  1st  of 
Junej  1874,  was  executed  by  the  defendants,  Batchelder  and  his  wife,  a 
married  woman  was  unable  to  make  a  contract  for  the  payment  of  money. 
Such  was  the  express  language  of  Section  167  of  the  Civil  Code.  This 
section  was  changed  by  the  Lc^slature  of  187S-4.  so  that  a  married 
woman  could  make  such  a  contract  and  bind  herself  by  note  and  mort- 
gage. But  this  did  not  go  into  effect  until  the  1st  of  July,  1874.  Con- 
sequently, the  note  of  June  1. 1874,  at  the  time  of  its  execution,  did  not 
bind  the  wife. — Brickell  vs.  Batchelder 515 

MORTOAOE— ACKNOWLEDOMENT—EXEOUTION  OF  INSTRUMENT.      Inthecase 

of  a  married  woman  the  acknowledgment  of  a  morteage  is  a  part  of  the 
execution  of  the  insbnment.    Until  acknowledged  it  is  not  executed. 
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but  when  executed  it  is  acknowled|ced.  When  it  is  said  that  an  instm- 
ment  is  *'  executed.'*  every  act  is  imported  which  was  requisite  to  make 
it  operative  and  effective.  Hence  an  averment  in  the  complaint,  and  a 
finoing  that  a  mortgage  was  "  executed,"  imports  that  it  was  "  adcnowl- 

edged." — Joseph  vs.  Dougherty 808 

See  Criminal  Pkactics. 

MARITIME  LAW.    See  United  SUtes  vs.  Nicholson «92 

MARSH  LANDS.    See  Harbor  ComassiONSBS. 266 

MANDAMUS — Receiver.  Respondent  was  appointed  receiver  of  a  railroad 
corporation  in  a  mortgage  foredosnre  suit,  but  refused  to  continue  the 
operation  of  the  road.  Tne  application  here  is  for  a  mandamus  to  com- 
pel him  do  so.  Held:  There  is  a  plain,  speedy,  and  adequate  remedy,  if 
petitioner  is  entitled  to  any,  in  the  cause  and  Court  in  which  the  receiver 
was  appointed,  and  that  therefore  the  application  for  an  alternative  writ 
must  De  deniea. — People  vs.  McLane 872 

The  execution  of  a  deed  which  will  clothe  the  purchaser  at  a  tax  sale  with 
the  legal  title  to  property  regularly  assessed,  can  be  compelled  by  man- 
damus—Hall vs.  Theisen. 479 

See  Water  Rates,  136 ;  Claims  Aoainbt  County,  145 ;  State  Lands,  106 ; 
Dougherty  vs.  Badlam,  500. 

MANSLAUGHTER    See  People  vs.  Hamilton 584 

MEANINGLESS  INSTRUCTION.    See  Criminal  Law, 

MECHANICS'  LIEN— Completion  of  Building.  The  complaint  to  en- 
force a  mechanics'  lien,  showing  that  payment  was  to  be  made  "  upon 
the  completion  of  the  building,  and  it  also  showing  that  the  bnilning 
was  not  completed  at  the  commencement  of  the  action :  Held,  in  the 
absence  of  allegations  showing  that  the  contract  as  to  time  of  payment 
had  been  varied  or  altered,  or  of  a  reason  for  the  ncm-completion  of  the 
building,  there  was  no  breach  of  contract,  and  no  cause  of  action  stated. 
— Harmon  vs.  Ashmead. 448 

MEDICAL  BOOKS-^ee  Criminal  Practice,  58L 

MESNE  PROFITS— Conveyance,  fk.  convevance  of  land  does  not  pass  ante- 
cedent rents  and  profits  due  grantor. — Haggln  vs.  Clark. 689 

MEXICAN  GRANTS— Limitation  of  Actions— Act  of  1868.  The  action, 
ejectment,  was  commenced  at  a  date  less  than  five  years  after  the  passage 
of  the  Act  of  April  18,  1863.  (Stats.  1863^  p.  825.)  As  to  titles  to  real 
property  derived  from  the  Spanish  or  Mexican  Grovemments  not  finally 
confirmed  by  the  United  States  more  than  five  years  before  the  passa^ 
of  such  Act,  the  owners  of  such  titles  have  five  vean  after  its  passa^  in 
which  to  commence  an  action  for  the  recovery  of  such  property,  by  virtue 
of  the  first  proviso  to  the  Act. — Yoimger  vs.  Pagles 562 

Id.— Id.— Act  of  1855— Patent.  By  the  second  proviso  to  Section  6  of 
the  Act  of  1863  it  is  declared  that  the  time  for  bnnging  actions  shall  not 
be  extended  by  the  Act  in  any  case  in  which  it  would  not  be  extended  by 
the  Act  of  1855.  (Stats.  1855,  p.  109. )  But  by  the  Act  of  1855  the  time 
was  extended  in  every  case  until  a  patent  should  issue.  —Id. 

Id  —Id.  No  patent  has  ever  been  issued  to  plaintiff  or  his  grantors. 
Hence  by  holding  that,  by  virtue  of  the  first  of  the  provisos  to  the  Act  of 
1863,  the  time  for  plaintiff  to  bring  his  action  was  extended  for  five  yean 
from  the  taking  enect  of  that  Act,  the  Court  does^not  construe  the  Act 
of  1863  as  extending  or  enlargingthe  time  in  a  case*  in  which  it  was  not 
allowed  under  the  Act  of  1855.  The  first  proviso  gave  plaintiff  five  rears 
to  bring  his  action  after  the  Act  of  1863,  and  the  second  proviso  did  not 
take  the  right  away  from  him. — Id. 

Id.— Final  Confirmation— Subvey.  " Final  confirmation"  is  defined  by 
the  seventh  section  of  the  Act  of  1863  to  be  -"  the  patent  issued  by  the 
Government  of  the  United  States,"  or  "the  final  aetennination  of  the 
official  survey"  under  the  provisions  of  the  Act  of  Congress  of  July  14, 
I860.— Id. 

Id.— Id.  If  the  claim  to  the  rancho  had  been  confirmed  by  final  decree  of 
the  Supreme  Court  of  the  United  States,  prior  to  the  alleged  publication 
of  the  survey  under  the  Congressional  lat^  of  1860,  the  plaintiff  would 
have  five  years  to  bring  his  action  after  the  statute  of  1863  took  ef- 
fect.— Id. 
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Id.— Id,— Survey— Couktb—Sbqregation.  None  of  the  Acts  of  CJon- 
giess  to  which  reference  has  been  made  anthorizes  a  Burvey,  or  segnga^ 
tion  of  lands  granted  by  the  Spanish  or  Mexican  Gk)vemment8  until  after 
the  claim  has  oeen  declared  valid  by  the  proper  authorities  of  the  United 
States.— Id. 

Railroad  Lands— Ejiotmsnt.  In  ejectment,  held,  as  the  demanded 
premises  were  within  the  boundaries  of  an  alleged  Mexican  grant  (Rancho 
San  Jose)  which  was  sub  iudice  at  the  time  the  Secretary  of  the  Interior 
ordered  a  withdrawal  of  lands  along  the  route  of  plaintiff's  road,  they 
were  not  embraced  by  the  srant  of  Congress  to  plaintiff.    (Newhall  vs. 

Sanger,^ 72  U.  S.  76L)-S.  P.  R.  R.  Co.  vs.  Crampton 774 

As  to  sufficiency  of  evid^ce  to  establish  lands  within  the  boundaries  of  Mex- 
ican grant  See  S.  P.  R.  R.  Co.  vs.  Crampton,  774 ;  Auirecorchea  vs. 
Sinclair,  563 ;  Ejrgtmsnt. 

BCEXICAN  LAW— See  page  8S0,  Spanish  Law. 

MIKING  LAW— Acts  of  Congress- Forfeiture.  Ejectment  for  a  mining 
claim.  Defendants  located  January  1, 1881.  The  trial  Court  held  that 
plaintiff  had  forfeited  bis  ri^ht  by  reason  of  his  failure  to  perform  labor 
or  make  improvements  durmg  tne  year  1880,  commencing  on  the  first 
day  of  January  and  ending  on  the  thirty-first  of  December  of  that  year, 
as  required  by  the  fifth  section  of  the  Act  of  Congress  of  May  10, 1872, 
entitled,  "  An  Act  to  promote  the  development  of  the  mining  resources 
of  the  united  States"  (17  Stats,  at  Lar<e,  92),  and  the  Acts  amendatory 
thereof,  and  that  on  January  1, 1881,  the  claim  became  vacant  mineral 
'land,  subject  to  relocation  by  defendants.  Held,  proper.— I>uprat  vs, 
James  et  al 56 

Revised  Statutes  of  United  States.  Though  the  Revised  Statutes  of 
the  United  States  were  approved  June  22,  1874,  according  to  Section 
5595  thereof,  ^ey  only  embraced  the  statutes  of  the  United  States  in 
force  December  1, 18^3.  By  Section  5596,  Acts  passed  prior  to  Decem- 
ber 1, 1873,  were  repealed,  with  a  saving  of  rights  accruixig  or  accrued. 
(Sec.  5697.)  Hence,  a  statute  passed  June  6, 1874,  is  not  affected  by  the 
revision ;  but  if  it  varies  from,  or  conflicts  with  any  provision  contained 
in  the  revision,  has  effect  as  a  subsequent  statute,  and  repeals  any  por- 
tion of  the  revision  inconsistent  with  it.  Accordingly,  where,  by  Sec- 
tion 2324  of  the  Revised  Statutes  of  the  United  States,  labor  ormiprove- 
ments  were  required  to  be  performed  or  made  by  the  tenth  of  June,  1874, 
"  and  each  year  thereafter,  and  an  Act  was  passed  on  June  6, 1874,  ex- 
tending the  time  for  the  '*  first  annual  expenditure"  to  January  1, 1875, 
without  referring  to  "  and  each  year  thereieifter ;"  held,  the  Act  took  ef- 
fect so  far  as  it  varied  from  Section  2824  of  the  revision,  as  a  subsequent 
statute^  and  repealed  any  portion  of  the  revision  inconsistent  witn  it. 
Held,  further,  the  only  inconsistency  was  as  to  the  date  to  which  the 
first  annual  expenditure  was  extended,  viz. :  from  June  10, 1874,  to 
January  1,  1875;  but  that  there  was  no  inconsistency  as  to  the 
words  "and  each  year  thereafter;"  and  they  remain.  Accordingly, 
the  requirement  was,  as  to  claims  located  prior  to  May  10,  1872, 
that  alter  June  22, 1874,  the  first  annual  expenditure  had  to  be  made  by 
the  first  of  January,  1875,  and  each  year  thereafter. — Id. 

According  to  the  law  of  Congress,  a  locator  would  forfeit  his  claim  if  he 
d'd  not  each  year  p^orm  work  or  make  improvements  of  the  value  of 
ten  dollars  for  each  hundred  feet  of  the  vein.  But  by  the  local  regula- 
tions he  would  forfeit  it  if  he  did  not  perform  some  work  on  it  every 
sixty  days.  Here  is  a  conflict,  and  where  there  is  a  conflict  between 
mimng  regulations  and  an  Act  of  Congress,  the  latter  must  prevail — Orig- 
inal (Jo.  vs.  Winthrop  Mining  Co 618 

MINING  COMPANY.    See  Overdrafts  of  Officials 454 

MINES.    See  Coal  Lands 116 

MINERAL  LAND^Entrt.  The  cases  oF  Atherton  vs.  Fowler,  6  Otto,  513, 
and  Fletcher  vs.  Mower,  6  Pac.  C.  L.  J.  521,  relating  to  entry  upon 
a^cultural  land  in  the  actual  occupation  of  another,  have  no  apphca- 
tion  to  mineral  land. — Duprat  vs.  James  et  al  56 

MINERAL  DISTRICT.    See  United  States  vs.  Smith 857 

MINORS.    See 88 
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MISCONDUCT  JN  OFFICE.    See  Criminal  Law 84 

MISCONDUCT  OF  JUROR.    See  Oriional  Law 778 

MISJOINDER  OF  PARTIES  PLAINTIFF.    See  Daley  vs.  CoimiiigliMn. .  543 

MISTAKE.  See  Wenenbaum  yb.  Newman,  311 ;  Mobtoaqb,  314 ;  Eti- 
DKNCS ;  Reformation  of  Mortoaoe,  298. 

MONO  COUNTY— Boundaries  of.    See  Redding  tb.  Tincnm M2 

MONEY  HAD  AND  RECEIVED.    See  Howard  va.  Donohue. 232 

MONTEREYBAY.    See  Swamp  Lands 3S8 

MORTGAGE.  The  conveyance  of  lands  by  the  Southern  Pacific  Railioad 
Company  to  D.  O.  Mills  and  Lloyd  Tevis,  in  trust,  to  secure  the  pay- 
ment of  certain  "  First  Mortgage  Bonds,"  in  the  usual  fonn  of  a  mort- 
gage, except  being  to  trustees,  with  a  condition  of  defeasance,  providing, 
that  upon  the  payment  of  the  bonds^  '*  this  indenture  and  the  estate 
hereby  granted  snail  cease  and  determme,"  etc,  with  a  clause  reserving 
to  the  grantor  the  "  sole  and  exclusive  management  and  control "  of  the 
lands,  and  only  providing  for  an  entry,  foreclosure  and  sale  by  the  tma- 
tees,  upon  default  and  siiosequent  demand  by  the  bondholders,  is  in  sub- 
stance and  law  a  mortgage  under  the  California  Code;  and  the  ri^ht  of 
possession  tmtil  default,  and  a  demand  by  the  bondholders,  remauB  in 
the  mortgagor  or  grantor. — S.  P.  R.  R.  Co.  vs.  Doyle 457 

Trust  Estate.  The  sole,  exclusive  management,  conto>l,  and  possession 
of  the  Umd  in  question,  being  by  the  express  terms  of  ^e  trust  deed  or 
mortgage  in  question,  left  in  the  grantor  till  default  and  demand  by  the 
bondhoiderB,  this  portion  of  the  estate  was  not  embraced  in  the  trust, 
and,  in  the  language  of  the  Code,  "  is  left  in  the  author  of  tlie  trust  ^ — 
the  Southern  Pacinc  Railroad  Company. — Id. 

Right  of  Action.  The  right  of  possession,  management  and  control  of 
the  lands  embraced  in  the  mortgajg^e  or  trust  deed,  whichever  it  may  be, 
being  by  the  terms  of  the  instrument  left  in  the  ^utor,  the  right  of  ac- 
tion to  recover  possession  against  trespassers  is  m  the  Southern  Pacific 
Raibroad  Company,  the  grantor  and  author  of  the  trusL — Id. 

AooouNTiNO  BT  MORTOAOBE  IN  POSSESSION.  A  mortgagee  in  possession  will 
not  be  held  accountable  for  anything  more  than  the  actual  rents  and 
profits  received,  unless  there  has  been  wilful  default  or  gross  negligence 
on  his  part. — Murdock  vs.  Clark  &  Cox 207 

Id.  a  mort^[agee  in  possession  is  entitled,  in  an  accounting  witii  the  mort- 
gagor, or  his  assigns  or  personal  representatives,  to  be  cmlited  with  the 
oroinary  and  usual  expenses  connected  with  the  care  and  custody  of  audi 
property.— Id. 

Id.  The  defendant  (mortgagee)  is  entitled  in  his  accounting  with  the  per- 
sonal representatives  of  the  mort^fagor  to  moneys  paid  his  wife  after  his 
death,  in  pursuance  of  an  order  signed  by  the  deceased  mortgagor. — Id. 

Vsstbd  Right— Constitdtion.  Action  to  cancel  a  tax-sale  certificate. 
On  the  first  Monday  in  March,  188Q,  there  appeared  on  the  records  a 
mortgage  against  the  premises.  More  than  a  year  prior  thereto  the  debt 
was  paid  and  the  premises  released  from  the  lien,  but  the  release  was  not 
reooraed.  For  the  fiscal  year  1880-1881,  thd  mortgage  was  assessed. to 
the  mortgagee  and  the  amount  deducted  from  the  assessment  of  the  prem- 
ises. The  taxes  remaining  unpaid,  the  premises  were  sold  at  tax  sale  to 
defendant  Mecartney.  Held:  As  to  taxation  of  mortga^,  the  Consti- 
tution of  1879  is  not  simply  prospective.  A  mort^sge,  prior  to  the  adop- 
tion of  such  Constitution,  did  not  have  a  vested  right  of  exem|>tion  from 
taxation  which  extended  beyond  the  life  of  the  former  Constitution. — 
McCoppin  vs.  Mecartnev 314 

In.-  Contract — Id.  If  he  had  a.  contract  with  his  mortgagor  by  which 
the  latter  agreed  to  pav  all  taxes,  a  change  in  the  law  which  impmiiid  the 
duty  upon  him  to  pay  the  tax  on  the  mort^nge  interest  in  the  first  instance 
woiild  not  violate  the  obligation  of  the  contract.  He  might  still  enforce 
his  contract  against  the  mortgagor. — Id. 

Id. — AssEssMflNT— Mistake.  If,  by  mistake,  a  mortgage  which  has  been 
paid  off  shall  be  assessed,  by  operation  of  law,  the  tax  on  the  mort^gagee's 
Interest  is  valid  only  against  the  real  estate,  and  payable  by  the  owner 
of  the  land,  whose  estate  has  been  enlarged  by  the  rsleaas  of  the  mort- 
gage lien.    (Political  Code,  367&)    Such  systsm  is  oonstitntioiiAL— Id. 
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See  Statutx  of  Limitations;  Lien  for  Attobnst's  Fees,  487 ;  Hall  ▼&. 
Boyd,  457;  Maebied  Woman,  90S;  Refobmation  of  Mobtoaoe;  Fobe- 
CLOSURE,  188,  27)3,  515,  670,  739. 

MCOQUELAMOS  GRANT.    See  United  Staten  vs.  C.  P.  R.  R  Co 340 

MUNICIPAL  COURT  OF  APPEALS-^Judgment.  A  jud^ent  rendered 
by  the  late  Municipal  Court  of  Appeals  of  San  Francisco,  in  a  case  which 
had  not  been  transferred  to  it  by  the  County  Court,  is  a  nullity. — Tro- 
bock  vs.  Caro 269 

Id.— Nunc  Pro  Tunc  Obder.  A  nunc  pro  tunc  order  of  the  County 
Court  transferring  a  cause  could  not  operate  to  confer  jurisdiction  on  the 
Municipal  Court  of  Appeals,  where  such  latter  Court  had  not  ^already 
acquired  jurisdiction. — Id. 

Jurisdiction— Transfer.  The  late  Municipal  Court  of  Appeals  of  San 
Francisco  had  no  jurisdiction  of  a  civil  case  not  transferred  to  it  by  the 
County  Court. — Desoidso  vs.  Municipal  Court  of  Appeals 271 

Id.— Appearance.  The  voluntary  appearance  of  a  defendant  in  the  Mu- 
nicipal Court  of  Appeals  was  not  equivalent  to  a  transfer  of  the  case  from 
the  County  Court — Id. 

BiUNICIPAL  CORPORATIONS.  See  Los  Angeles  Gas  Co.  vs.  Toberman, 
751;  License,  683. 

IIURDER    See  Criminal  Law,  390,  440,  634. 

19^AM£~See  Criminal  Law,  110,  313. 

I^ATIONAL  BANKS -Interest.  National  banks  in  this  Stote  are  allowed 
to  charge  and  receive  such  rates  of  interest  on  money  loaned,  as  may  be 
agreed  upon. — Hinds  vs.  Marmotijo 238 

Interest— Defense.  The  fact  that  a  National  Gold  Bank  knowingly 
takee  a  higher  rate  of  interest  tiian  that  allowed  by  the  law  of  the  State, 
constitutes  no  defense  to  an  action  on  the  note,  either  by  way  of  set-off 
or  payment  The  remedy  is  apenal  suit.  (See  8  Otto,  555 ;  81  N.  Y. 
15.)— Farmers'  National  Gold  Bank  vs.  Stover 806 

Id. — Id. — National  Banks  in  this  State  ma^p"  charge  and  receive  such  rate 
of  interest  as  may  be  agreed  upon  in  writing,  pursuant  to  Section  1818 
of  the  Civil  Code.    Id. 

NEGLIGENCE— See  Evidence,  606. 

NEW  CITY  HALL-See  City  Hall  Commissioners,  22L 

NEW  TRIAL— Verdict.  Where  there  was  no  verdict  for  or  against  one  of 
the  defendants,  there  could  be  no  cause  for  a  new  trial  or  for  an  applica- 
tion to  vacate  the  former  verdict  so  far  as  he  i£  concerned. — ^Benjamm  vs. 
Stewart 273 

Id. — "Passion  or  Prejudice."  There  is  no  provision  of  the  statute  re- 
specting new  trials  which  authorises  the  setting  aside  of  a  Ending  be- 
cause of  the  "  passion  or  preiudice"  of  a  iury  exhibited  by  the  rendition 
of  a  verdict  for  insufficient  aamaflces ;  and  the  whole  matter  being  statu- 
tory such  assignment  is  not  proper  as  an  independent  ground  for  setting 

.  aside  a  verdict — Id. 

Id. — Damages.  It  may  be  that  it  could  be  urged  that  the  jui^  found 
against  the  evidence,  tmder  the  fifth  statutory  ground,  **  insufficiency  of 
the  evidence  to  justify  the  verdict,"  in  finding  a  less  sum  than  the  evi- 
dence establisheo,  but  the  statement  must  specify  the  particulars. — Id. 

Id.— Damages — Instructions— Verdict  "  Against  Law."  In  an  action 
for  assault  and  battery  where  no  specific  dainage  is  proven,  and  the 
Court  instructed  the  jury  thatplaintin  was  entitled  to  recover  for  "bodily 
pun  and  mental  anguish,"  mhi  that  if  the  assault  was  **  wanton  and  reck- 
less, *  exemplary  or  vindictive  damages  could  be  awarded,  it  cannot  be 
said  that  the  verdict  "  is  against  law"  in  that  the  jury  disregarded  the 
instructions,  notwithstanding  the  appellate  Court  should  believe  that 
they  should  have  found  a  larger  sum,  since  it  appears  that  they  did  find 
something. — Id. 
The  appellate  Court  never  disturbs  an  order  sranting  a  new  trial  where  it 
appears  to  have  been  made  on  the  ground  that  a  material  fact  has  been 
found  without  sufficient  evidence,  or  contrary  to  evidence,  or  on  a  con- 
flict of  evidence.— Savage  vs.  Sweeney 656 
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Dboibion— NoncB  of  Intbhtion— Appeal— Practxcb—Obder.  Pariios 
have  no  riffht,  after  an  advene  decision  b^^e  Court  of  their  motion  for 
a  new  trial,  to  file  another  notice  of  intention  to  move  for  a  new  tnaL^  If 
the^  are  a^ggrieved  by  the  order  of  the  Court  in  denying  their  motion, 
their  remedy  is  to  wppeal  from  the  ordor,  not  to  serve  ana  file  a  new  no- 
tice of  intention. — reople  vs.  Center 762 

See  Practice,  762,  4d5 ;  De  Gutierrez  vs.  Brinkerhoff,  734 ;  Ejectment,  432; 
Service,  446 ;  Dewey  vs.  Frank,  813. 

NOTE— See  Married  Woman,  516l 

NOT  GUILTY— See  Criminal  Law,  390. 

NOTICE— See  Morse  vs.  Wriffht,  234 ;  Appeal  Bond,  619 ;  Cobporationb, 
108 ;  Foreclosure,  276 ;  Lease,  931. 

NOTICE  OF  APPEAL— See  Appeal,  260;  Service  op  Notice. 

NOTICE  OP  MOTION  FOR  NEWTRIAL-See  Service,  446;  Prachcb, 

766 ;  New  Trial,  762. 

NONSUIT— Case  sUted  where  it  should  have  been  granted    See  page  832^381 

NOVATION-See  Practice,  306. 

NUISANCE— See  Pleading,  43L 

NUNC  PRO  TUNC  ORDER-See  Municipal  Court  op  Appeals,  269. 

OBSCENE  LITERATURE.    See  United  Stetes  vsl  Loftis 836 

OFFICIAL  MISCONDUCT.    See  Criminal  Law 86 

OFFICE— Removal  From— Police  Oppicer— Power  op  Removal  not  Lim- 
ited. Proceeding  to  determine  the  right  of  plaintiff,  as  one  of  the  police 
officers  of  the  city  of  Sacramento.  The  claim  was  that  he  was  appointed 
during  good  behavior,  and  defendants  (Police  Commissioners)  nad  no 
power  of  removal,  except  upon  chaiigea  preferred,  a  public  trial,  and  con- 
viction of  the  offenses  named  in  the  Act  of  March  6, 1872  (Stats.  1871-2, 
S>.  243-6.)  The  Court  below  sustained  a  demurrer  to  the  complaint, 
eld,  on  the  authority  of  People  vs.  Hill,  7  CaL  102,  the  judgment  was 

proper. — Smith  vs.  Brown 149 

Not  a  Contract.  No  contract  is  created  between  the  Government  and 
the  officer  by  his  acceptance  of  an  office.— Nevada  vs.  Trousdale,  288 ; 
tee  Vacancy,  218. 

OFFICIALS.    See  Overdraptb. 

OPTION.    See  Foreclosure 276 

ORDINANCE.    See  Civil  Action 679 

OUTSIDE  LANDS— Ratification— Order  866.  Order  No.  866  of  the 
Board  of  Supervisors  of  San  Francisco,  relating  to  "outside  lands"  was 
ratified  and  re-enacted  by  the  L^slature,  March  14,  1870.  (Stats. 
1869-70,  p.  353.)— Rousset  vs.  Reay,  264 ;  Howard  vs.  Donohue,  232. 

OVERDRAFTS  OF  OFFICERS  OF  CORPORATION— Power  op  Presi- 
dent AND  Secretary  of  Mining  Company.  Where  a  mining  company 
has  power  under  its  charter  and  the  general  law  to  borrow  money  for  use 
in  its  corporate  business,  and  since  an  indebtedness  created  by  an  over- 
draft would  be  evidenc^  by  the  checks  of  its  president  and  secretary,  a 
presumption  arises,  not  only  that  those  officers  making  the  overdraft  did 
not  exceed  their  authority,  but  that  the  moneys  thus  obtained  were  paid 
over  to  the  company.    Mahoney  Min'g  Co.  vs.  Anglo-Califomian  Bank  454 

PANELS.    See  Criminal  Practice 534 

PARTIES— Indispensable.  The  owners  of  the  land  at  the  time  of  filing  a 
bill  in  equity  to  vacate  a  patent  of  the  United  States,  are  indispensable 
parties  to  the  bill ;  and  wnen  it  is  filed  against  the  patentee  alone,  aftt? 
he  has  conveyed  the  land  and  ceased  to  nave  any  interest  in  it,  the  bill 
will  be  dismissed  for  want  of  necessary  parties. — iJnited  States  vs.  G.  P. 

R  R.  Co 340 

See  Former  Recovery,  370 ;  Appeal  Bonds,  609 ;  McLeran  vs.  McNamara, 
623;  Estate  of  Deceased  Persons,  602;  Juribdichon. 

PARTNERSHIP— Accountino— Nonsuit.  Action  for  an  accounting  and 
dissolution  of  copartnership.  As  to  defendant  Hayward  the  Court 
granted  a  nonsuit.  Held,  proper  ;  because  the  proof  on  the  part  of  the 
plaintiflf  showed  that  the  interest  of  Haywaixi  in  the  premiseB  had  its  in- 
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ception  prior  to  the  time  that  the  ajBpreement  was  made,  out  of  which 
plaintiff's  claim  for  an  accomiting  arises,  and  to  which  agreement  Hay- 
ward  was  neither  a  party  nor  pri^y. — Clark  vs.  Ritter 81 

Ckktificate  of— Tort.  Section  2468  of  the  Civil  Code,  requiring  a  cer- 
tificate of  partnership  to  be  filed,  etc.,  previous  to  c  mmencing  action, 
does  not  apply  to  torts. — Ralph  vs.  Lockwood 804 

PARTY  TO  JUDGMENT.    See  Hall  vs.  Boyd. .. ..' 461 

PARTY  IN  INTEREST.    See  Skewes  vs.  Dunn 718 

PARTITION.    See  Practice  ;  Pleading  ;  Exchange  of  Lands. 

PAROL  AGREEMENT.    See  Specific  Performance 812 

PASSION  OR  PREJUDICE.    NbwTrial 273 

PATENTS— When  Conclusive.  In  an  action  at  law  for  the  possession  of 
real  property,  it  is  exror  to  admit  the  record  \oi  the  proceedings  of  the 
Lana  Office  to  impeach  the  validity  of  a  patent  issued  upon  them. — St. 
Louis  Smelting  and  Refining  Co.  vs  Kemp  et  al 400 

Placer  Claims— Mat  Embrace  More  than  160  Acres.  It  is  error  to  in< 
struct  the  jury  that  a  patent  for  a  placer  claim,  since  the  Act  of  1870, 
could  not  embrace  in  any  case  more  than  one  hundred  and  sixty  acres. 
Id. 

Proceedings  to  Obtain  Patent  for  Several  Claims  Need  Not  be 
Taken  Separately.  It  is  error  to  instruct  the  jury  that  the  owner  by 
purchase  of  several  claims  must  take  separate  proceedings  upon  each  one 
m  order  to  obtain  a  valid  patent,  and  that  it  was  not  lawral  for  him  to 
prosecute  a  sin^de  application  upon  a  consolidation  of  several  claims  into 
one,  or  for  the  Land  Officers  to  allow  such  application  and  to  issue  a 
patent  thereon. — Id. 

Damages  may  be  recovered  for  infringement.    See  Evidence. 

PATENTS  VACATED.    See  Lieu  Lands  116 

PENALTIES  AND  FORFEITURES  UNDER  REVISED  STATUTES. 

See  Chapman  vs.  Ferry  et  al 709 

PEREMPTORY  CHALLENGES.    See  Criminal  Practice 534 

PETTY  LARCENY.    See  Jurisdiction,  757  j  Constitutional  Law,  75. 

PLACE  OF  TRIAL— Ejectment— CoNSTTTCTioN—DisQUAUFiCATioN  of 
Judge.  Section  5  of  Article  VI  of  the  Constitution  does  not  prohibit  a 
change  of  the  place  of  trial  of  an  ejectment  suit,  when  the  Juage  is  dis- 
qualified.— Hancock  vs.  Burton 705 

Id.  Such  provision  only  requires  that  the  action  shall  be  "  commenced" 
in  the  county  in  which  the  land  is  situated,  etc. — Id. 

Id.  Section  397,  C.  C.  P.,  authorizing  a  change  of  the  place  of  trial  when 
the  Ju(^e  of  the  Court  in  which  the  action  is  commenced  is  disqualified 
to  try  the  case,  is  constitution  aL — Id. 

Residence  of  Defendants.  Action  brought  in  San  Francisco  against 
defendant  and  the  sureties  on  his  official  bond.  A  chansre  of  venue  to 
Merced  County  was  granted  because  defendants  were  residents  of  Mer- 
ced County.    Held:  proper.— Paige  vs.  Carroll 809 

Disqualification  of  Judge.  The  Court  denied  a  motion  to  change  the 
place  of  trial  from  Merced  County  to  Fresno  County.  The  motion  was 
oased  upon  the  ground  that  the  Judge  of  the  former  county  was  disqual- 
ified to  sit  in  the  case.  But  held:  the  Judge  who  was  holding  the  Court 
would  not  have  been  justified  in  changing  the  place  of  trial  because  the 
Superior  Judge  of  the  county,  who  was  not  holding  the  Court,  was  dis- 
qualified to  try  the  case.  The  Judge  who  was  holding  the  Court  when 
tne  application  to  have  the  place  of  trial  changed  was  **  the  Judge 
thereof"  within  the  meaning  of  Section  398,  C.  C.  P. — Id. 

Action — Ditch.  Action  commenced  in  Tulare  County.  The  acts  com- 
plained of  were,  preventing  water  from  flowing  from  King's  river  in 
plaintiff's  ditch ;  the  ditch  is  located  i>artly  in  the  counties  of  Fresno  and 
Tulare.  Held:  the  subject  of  the  action  is  in  both  counties,  and  the  ac- 
tion might  have  been  brought  in  either. — The  L.  K.  R  W.  Ditch  Co.  vs. 
The  K.  R.  and  F.  Canal  Co 334 

Id.  The  specific  act  complained  of,  viz:  the  diverting  of  the  water,  oc- 
curred in  Fresno  Countv,  at  the  head  of  defendant's  ditch,  and  not  at  all 
upon  plaintiff's  ditch  ;  but  held:  the  consequences  of  that  act  operated 
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upon  the  whole  of  plaintiff's  ditch,  and  was  injurious  as  well  to  that  part 
of  it  in  Tulare  County  as  to  that  in  Fresno  County.  In  no  sense  can  the 
injunr  be  said  to  be  confined  to  that  part  of  the  ditch  in  Fresno  County. 
The  ditch  is  an  entirety,  and  the  right  to  have  water  flow  in  it  is  co-ex- 
tensive with  plaintiff 's  right  to  the  ditch  itself. — Id. 

PLACER  CLAIMS.    See  Patents 400 

PLEDGE  —Replevin— CoNsioNMBNT.  A  pledgee  loaning  money  to  a  mere 
consignee  (not  a  factor)  of  goods,  the  consignee  having  no  indicia  of  title 
nor  actual  possession  of  the  goods,  but  having  a  letter  of  instructions 
from  the  owner,  consignor,  "  to  keep  these  consig^nment  gootls  as  such — 
as  my  pro|)erty  until  sold  and  well  insured,"  and  the  pledgee  being  igno- 
rant of  the  letter,  but  making  no  inquiry  concerning  the  ownership  of 
the  goods  or  the  authority  of  the  pledgee  over  them,  cannot  retain  the 
goods  as  "igainst  the  consignor  and  owner — Chicago  Taylor  P.  P.  Co.  vs. 

Rowell 7^..... 498 

Evidence  of  Title— Shipment— Railroad  Company— Id.  In  such  case 
the  possession  of  the  goods  by  a  railroad  company  in  its  warehouse  at  the 
place  of  destination  is  not  evidence  of  title  in  the  consignee. — Id. 

PLEADING— Pbactice— Complaint— Fin DIR08.  It  is  a  cardinal  rule  in 
equity,  as  in  «J1  other  pleading,  that  the  aU^^ata  and  probata  must  agree, 
and  that  averments  material  to  the  case  omitted  from  the  pleading  cannot 
be  supplied  by  the  evidence.  Every  material  allegation  snould  be  put  in 
issue  oy  the  pleading. — Murdock  vs.  Clark  &  Cox 207 

Id.  a  finding  is  useless  and  idle  unless  the  facts  found  are  within  the  is- 
sues. So  where  the  allegation  in  the  complaint  for  an  accounting  for 
property  held  under  and  by  virtue  of  a  mort^u(e  is  that  the  plaintiff  was 
in  possession  of  the  premises  down  to  February,  1876,  and  the  Court  find 
that  the  defendant  occupied  and  possessed  the  premises  from  Marc^ 
1875,  the  finding  is  opposed  to  the  allegation  in  the  complaint  and  there> 
fore  cannot  stand.  •>  Id. 

Separate  Counts— Contract— Quantum  Meruit.  The  complaint  con- 
tained two  counts  for  one  cause  of  action  for  services  rendered ;  one  on 
contract  and  the  other  on  quantum  meruit.  The  plaintiff 's  counsel  stated 
in  opening  that  the  services  mentioned  in  both  counts  were  the  same,  and 
that  they  expected  to  recover  only  on  one  of  the  counts.  Held:  A  mo- 
tion  by  defendants  that  plaintiffs  elect  on  which  count  they  vrould  pro- 
ceed  to  trial  was  properly  denied. — Wilson  vs.  Smith 771 

Consideration.  In  drawing  instruments  of  any  kind  where  a  considera- 
tion is  essential,  it  is  not  necessary,  nor  is  it  the  practice,  to  repeat  the 
cous  deration  upon  the  insertion  of  every  several  promise  or  covenant. 
The  mention  of  it  onoe  is  generally  considered  sufficient.  — Brickdl  va. 
Batchelder 515 

Nuisance  —  Highway— Ejectment  —  Damages.  Trtaiting  the  complaint 
as  <  ontaining  a  statement  of  a  cause  of  action  in  ejectment,  the  objec- 
tions to  evidence  offered  by  plaintiff  as  to  location  of  road,  survey,  o»- 
tablishment  ot  Board  of  Supervisors,  etc  Held:  Properly  sustaineoL  in 
the  absence  of  evidence  of  seizin  or  possession  by  plaintiff.  But,  further 
held,  the  complaint  shows  that  the  action  was  to  recover  damages  for  a 
public  nuisance  committed  by  obstructing  a  highway,  and  it  contains  no 
averment  of  facts  showing  special  damage  such  as  would  authorize  a  pri- 
vate person  to  maintain  the  action^^Tiboets  vs.  Blake. 4S1 

Complaint— Condition— Breach.  The  condition  of  the  undertaking  on 
attachment  was  to  the  effect  that  if  defendant  recovers  judgment  {uain- 
tiff  will  pay  all  costs  and  damages  sustained  by  reason  of  Kaid  attachment, 
not  exceeding  $15,000,  etc.  There  was  no  averment  in  the  complaint 
that  the  sum  was  not  paid,  nor  that  a  demand  had  been  made  on  the  city 
and  county,  plaintiff  in  the  attachment  suit.  Held:  The  complaint  waa 
insufficient  in  that  it  contained  no  averment  of  a  breach  which  would  ^ve 
plaintiff  herein  a  right  of  action  against  the  sureties  on  the  undertakmig. 
— Morgan  vs.  Menzies 294 

Id. — Verdict.  The  breach  of  contract  being  an  essential  part  of  the  cause 
of  action,  must,  in  all  cases,  be  stated  in  the  declaration ;  and  the  omis- 
sion of  an  averment  of  such  breach  cannot  be  aided  or  cm^  by  verdict. 
-Id. 
As  to  averments  respecting  delivery  of  specific  articles  and  the  value  thereof. 
See  Cumming  vs.  Dudley 316 
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Vbrification— Agent— Complaint.  The  complaint  was  verified  by  an 
a^ent  of  plaintifif8\  and  the  reason  therefor^  to  wit:  That  the  facts  were 
within  his  knowledge,  was  sworn  to  bv  the  agent.  Held:  The  complaint 
was  properly  verified  under  Section  446  Code  Civil  Procedure. — Newman 
vs.  Bird. *. .  331 

Finding — Action  Pending.  Whether  there  was  or  was  not  another  action 
pending  in  the  same  Court,  between  the  same  parties  for  the  same  cause, 
IS  a  question  of  fact  and  not  a  conclusion  of  law.  Hence,  upon  such  an 
issue,  a  finding  that  '*  there  was  not  at  the  time  of  the  commencement 
of  this  acti  n  any  other  action  pending  in  this  Court  between  the  parties 
to  this  action  for  th*^  same  cau  e  of  action  mentioned,  and  contained  in 
the  cause  of  action  set  forth  in  the  complaint  in  this  action,"  sufficientlv 
negatives  an  allegation  in  an  answer  that  there  was  such  an  action  pend- 
ing.— Id. 

Note— Sureties — Answer.  An  answer  to  a  complaint  on  a  note  made 
and  signed  by  A,  B  and  C,  as  principal  debtors,  that  B  C,  defendants, 
executed  the  note  as  sureties  of  A,  and  for  his  accommodation,  which 
fact  the  plaintiff  well  knew,  is  not  an  issuable  averment  that  defendants 
B  and  C  contracted  with  plaintiff  at  the  time  of  the  execution  and  de- 
livery of  the  note,  in  the  capacity  of  sureties  for  the  co-obligor.  The 
mere  fact  that  plaintiff  knew  that  the  relation  of  sureties  and  principal 
existed  between  A,  B  and  C.  does  not,  in  itself,  show  that  plaintiff  con- 
tracted to  deal  with  B  and  C  in  the  capacity  oi  sureties. — Faimers'Nat. 

Gold  Bank  vs.  Storer 306 

It  is  incumbent  upon  parties,  where  they  seek,  under  Section  2832  of  the 
Civil  Code,  to  set  up  as  a  defense  to  an  action  upon  a  note  that  they  ex- 
ecuted it  as  sureties,  to  aver  and  prove  that  the  payee  of  the  note  not 
only  knew  of  the  fact  of  suretyship  between  them  and  their  co-obligor, 
but  consented  to  deal  with  them  in  that  capacity.  —Id. 

Irregularities- Waiver.  While  irreppilanties  or  defects  in  the  state- 
ment of  a  cause  of  action  may  be  waived  by  failing  to  answer,  or  by  an- 
swering to  the  merits,  still,  the  statement  of  a  defective  cause  of  action 
is  not  cured  by  failure  to  answer  or  by  verdict.— Harmon  vs.  Ashmead..  448 

Bona  Fide  Purchaser.  Wr  ere  a  right  is  claimed  as  a  purchaser  in  good 
faith  without  notice  of  any  equity  in  another,  such  right  must  be  gener-' 

ally  pleaded  and  proved. — Isenhoot  vs.  Chamberlain 14 

An  averment  of  demand  and  refusal  is  not  the  equivalent  of  an  averment  of 
conversion.— Halch  vs.  J  nes 832 

Appeal.  The 'complaint  charged  that  the  equity  decree  remains  unpaid 
and  in  full  force.    Held,  not  necessary  to  have  further  allured  that  it  was 

never  appealed  from. — Chaquette  vs.  Ortet ^ 602 

Equitable  and  legal  defenses  mav  be  set  up  to  axi  action  for  the  possession  of 

land,  but  the  equitable  defense  must  nrst  be  tried. — ^Quinby  vs.  Conlan.  382 
See  Ejectment,  375;  Practice  and  Pleading;  Mechanics'  Lien,  448. 

POWER  OF  ATTORNEY  "to  superintend  any  real  and  personnl  estate,  to 
make  contracts,  to  settle  outstanding  debts,  and  generally  to  do  all  things 
that  concern  my  interest  in  any  way  real  or  personal  whatsoever,  giving 
my  said  attorney  full  power  to  use  my  name  to  release  others  or  bind 
myself,  as  he  may  deem  proper  and  expedient/*  does  not  empower  the 
attorney  to  convey  real  estate. — Hunter  vs.  Sacramento  Valley  Beet 

Sugar  Company 160 

Ratification.  An  instrument  imder  seal  given  to  the  attorney  in  fact, 
providing  that  I  "  have  this  day  made  and  concluded  a  final  settlement 
with  Henry  A  Schoolcraft,  my  acknowledged  agent  and  att^jmey  in  fact 
since  the  twenty-eighth  day  of  July,  1849,  for  all  the  business  matters 
and  things  in  any  wise  appertaining  tc  my  interest,  and  upon  such  final 
settlement ;  I  do  hereby  acknowledge  myself  to  be  firmly  bound  by  all 
his  acts  as  such  agent  or  attorney  in  fact  for  me  ;  hereby  ratifying  and 
confirming  by  these  presents,  whatsoever  he  may  have  done  in  my  name 
or  under  my  seiU  at  any  time  heretofore,  and.  also,  do  I  acknowledge  the 
receipt  in  full  of  all  sums  of  money,  dues,  obligations,  and  other  things 
of  said  Henry  A.  Schoolcraft  belonging  to  me,  on  account  of  said  agency 
and  attomeyslLip  in  fact,  and  that  on  the  part  of  said  Henry  A.  School- 
craft there  is  nothing  due  or  owing  to  me  up  to  the  date  of  these  pres- 
ents," does  not  ratify  or  validate  conveyances  of  real  estate  made  by 
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Schoolcraft  asiuminff  to  act  under  the  power  of  attorney  mentioned  in 
the  first  headnote. — Id. 
See  Hall  vs.  Boyd,  45L 

POWER  OF  LEGISLATURE— See  Sunday  Law,  163 ;  Reclamation,  223w 

POWER  OF  STATE— See  Leoislativk  Powkb,  592. 

POLICE  OFFICER— See  Office,  149. 

POLICE  POWER— See  Ex  parte  Koser,  163. 

POUND  STERLING— See  King  va.  HamUton,  712. 

PRACTICE— Amended  Answer— Discretion— Street- Assessment.  Held, 
the  allowance  of  an  additional  answer  which  raiseB  an  issue  antagonistic 
to  the  issue  made  by  the  complaint  and  the  original  answer  rests  within 
the  sound  discretion  of  the  Court,  and  that  such  discretion  was  not 
abused  in  this  case.     (Per  McKee,  J.) — Harney  vs.  Corcoran. 260 

Id.— Dismissal  of  Action— Parties— Service  of  Process— Amended 
Complaint — Answer.  As  to  parties  not  served  with  process  plaintiff 
dismissed  the  action  and,  by  leave  of  the  Court,  amended  the  complaint 
by  erasing  their  names  from  the  title  of  the  action.  Appellants  excepted 
and  moved,  upon  affidavit,  for  leave  to  answer  the  complaint  as  amended 
by  refiling  the  answer  which  had  been  stricken  from  the  files.  The  mo- 
tion was  denied.  Held,  plaintiff  had  the  right  to  dismiss  against  any 
parties  who  had  not  been  served  with  process  ^nd  there  was  no  abuse  of 
discretion  in  allowing  it  to  be  done,  nor  in  allowing  their  names  to  be 
stricken  from  the  title  ol^  the  action,  nor  in  refusing  to  allow  the  answer 
to  the  complaint  as  it  stood  with  such  names  erased.  Striking  from  the 
title  of  the  action  the  names  of  one  or  more  defendants  did  not  diange  in 
any  way  the  issues  nor  render  necessary  any  additional  answer,  nor  was 
it  such  an  amendment  as  was  required  to  be  served  on  defendants,  or 
which  they  were  entitled  to  answer. — Id.    (Per  McKee,  J.) 

Id.— Id.— McKinstry,  J.,  concurring.  If,  after  the  amendment  of  the 
complaint,  appellants  had  asked  leave  to  file  an  amended  answer  setting 
forth  that  the  persons  originally  named  as  defendants,  and  whose  names 
had  been  stricken  from  the  complaint,  were  owners  in  part,  or  had  some 
interest  in  the  lands,  it  might  have  been  error  to  aeny  the  applica- 
tion.— Id. 

Id. — Evasive  Answer.    The  Court  properly  denied  the  application  to  file  | 

the  amended  answer  when  tne  application  was  first  made,  because  it  was 
uncertain  and  evasive. — Id. 
Ross,  J.,  concurring  in  the  judgment. 

Amended  Complaint — Service — Answer.  An  amendment  to  an 
amended  complaint,  in  substance,  contemplates  a  new  complaint,  and 
supersedes  the  former  pleadings  in  the  case.  Such  new  complaint,  siFect- 
ing  all  the  parties  defendants,  must  be  served  upon  all  of  them,  as  each 
is  entitled  to  answer  it. — Thompson  vs.  Johnson. SM 

Id. — Default.  The  right  to  answer  an  amended  pleading  is  one  of  which 
a  partv  cannot  be  deprived,  even  after  entry  of  a  default  against  him  on  j 

the  original  pleading ;  for  where  a  plaintiff  amends  in  matter  of  sub-  ' 

stance,  he,  in  effect,  opens  the  default  on  the  original  pleading  and  must 
serve  his  amended  pleading  upon  all  the  parties,  including  the  defaulting 
defendant. — Id. 

Novation— Amendment.  Defendants,  B.  and  C,  plead  payment.  On 
the  trial  they  offered  evidence  tending  to  prove  that  plaintiff  had  ac- 
cepted the  individual  note  and  mortgage  of  A.,  as  a  novation  of  the  note 
sued  on.  Plaintiff  obiected  that  the  evidence  was  inadmiBsible  under 
the  pleadings.  Defendants  then  moved  the  Court  for  leave  to  amend 
their  answer,  setting  up  such  novation.     The  Court  reserved  the  motion,  i 

permitted  the  evidence  to  be  given,  but  at  the  close  of  defendants*  case, 
excluded  the  evidence  and  denied  the  motion  to  amend  upon  the  ground 
that  "  the  defense  was  one  which  did  not  commend  itself  to  the  Justice 
of  the  Court,"  and  upon  motion  of  plaintiff  the  evidence  wa^  stricken 
out,  and  the  jury  directed  to  return  a  verdict  for  plaintiff,  which  was 
done.  Held,  error.  Conceded  that  the  issue  was  not  properly  framed 
so  as  to  admit  of  the  evidence,  yet,  as  it  had  been  offered  and  was  admit- 
ted, the  Court  should  have  allowed  the  pleadings  to  be  amended  so  as  to 
conform  to  the  facts  proved  by  it. — Farmers  National  Gold  Bank  vs. 
Stover 306 
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Consolidation  op  Actions—Patent— Trust.  At  the  conimencement  of 
this  action  of  partition  in  1874,  no  patent  for  the  ranch  had  been  issued. 
In  1880  it  was  issued.  The  heirs  of  Sepulveda  then  commenced  an  ac- 
tion against  other  parties  to  the  partition  suit  for  the  enforcement  of  a 
declaration  of  trust  concerning  .the  property  executed  in  1852.  The 
Court  consolidated  the  action  pending  oefore  it,  in  relation  to  the  trust, 
with  this  partition  suit.  Held,  proper,  as  both  causes  of  action  related  to 
the  partition  of  the  ranch  and  were  not  distinct  causes  of  action. — Bixby 
et  aL  vs.  Bent  et  al SL 

Interlocutory  Decree— Partition— Amending  Findings— Appeal.  Pro- 
ceedings for  the  purpose  of  amending  findings  being  in  fieri,  held,  after 
an  appeal  taken  from  the  interlocutory  decree  in  partition,  the  trial 
Court  had  power  to  make  an  order  amending  the  findings,  so  as  to  give 
true  expression  to  the  decision  of  the  Court  as  to  the  rights  of  the  parties. 
An  appeal  from  an  interlocutory  decree  in  partition  does  not  deprive  the 
trial  Court  of  further  power  over  the  case. — Id. 

Premature  Appeal.  An  appeal  taken  from  an  inWlocutory  decree, 
pending  proceedings  for  its  modification,  is  premature.— Id. 

Appeal— Kevehsal  of  Judgment— New  Trial.  The  Court  has  power, 
upon  the  reversal  of  a  judgment  appealed  from,  to  order  a  new  trial. 
Schroder  vs.  Lloyd 485 

Id.— Discretion.  Extreme  caution  ought  to  be  exercised  in  refusing  new 
trials  where  judgments  are  reversed.  The  discretion  of  the  appellate 
Court  should  be  exercised  in  that  direction  only  in  cases  where  it  is 
plain,  either  from  the  pleadings  or  from  the  nature  of  the  controversy, 
that  the  party  against  whom  the  reversal  is  pronounced  cannot  prevui 
in  the  suit.— Id.* 

Findings— Judgment.  The  Court  having  failed  to  find  upon  all  the  issues 
of  its  own  motion,  made  and  assigned  additional  findings  after  the  entry 
of  judgment  upon  the  incomplete  findings.  Held,  the  practice  was 
proper. —Hayes  vs  Wetherbee 349 

Corporation — Capacity  to  Sue— Demurrer — Plkading.  An  objection, 
by  demurrer  to  a  complaint,  that  it  does  not  appear  that  plaintiff,  cor- 
poration, was  ever  duly  created,  goes  to  the  legal  capacity  of  plaintiff  to 
sue,  and  not  to  the  sumciencj^  of  the  facts  stated  to  constitute  a  cause  of 
action. — Swamp  Land  District  vs.  Feck 855 

Id. — Answer.  It  is  not  a  good  ground  of  demurrer  that  it  does  not  appear 
in  the  complaint  that  plam tiff  has  the  legal  capacity  to  sue.  That  omis- 
sion must  be  taken  advantage  of  by  answer. — Id. 

Swamp  Land  Assessments— Joinder  op  Actions— Multiplicity.  One 
assessment  was  based  upon  an  estimate  of  the  probable  expense  of  the  rec- 
lamation work  which  it  had  been  resolved  to  do.  The  amount  of  money 
raised  by  that  assessment  was  exhausted  before  the  completion  of  the 
work.  Another  estimate  of  the  amount  required  to  complete  the  work 
was  made,  and  a  supplemental  assessment,  for  wliich  the  law  provides, 
was  made  to  cover  tne  expense  of  comple  ing  the  work.  Held,  both  as* 
sessments  might  be  unitecl  in  one  action,  in  order  to  avoid  a  multiplicity 
of  suits. — Id. 

Cross-Complaint— Continuance.  The  case  was  a  mortgage  foreclosure. 
Defendants  answered  and  filed  cross-complaints.  Plaintiff  had  not  an- 
swered nor  demurred  to  the  cross-complaints,  nor  had  the  time  for  an- 
swering or  demurring  to  the  same  expired  when  the  cause  was  called  for 
trial  and  a  motion  tor  continuance  made ;  nor  had  such  time  expired 
when  the  cause  was  tried,  or  when  the  decree  was  entered  from  whicn  the 
appeal  was  taken.  Plaintiff  made  no  motion  to  strike  out  the  cross- 
complaints.  Held,  a  continuance  should  have  been  granted,  as  the  case 
was  not  in  a  condition  to  be  tried.  The  trial  and  judgment  were  prema- 
ture.— Friedlander  vs.  S.  G.  and  S.iMining  Co 789 

Laches.  When  a  party  gives  notice  of  his  intention  to  move  for  a  new 
trial,  and  fails  to  prosecute  hiB  motion  in  the  Court  below,  in  conse- 
quence of  which  his  motion  is  dismissed  or  denied,  he  cannot  be  heard 
to  complain  of  the  order  on  appeal — People  vs.  Center. 762 

Appeal  Notice— Entry  op  Judgment.  When  the  notice  of  api^eal  is 
given  before  entry  of  judgment  the  appeal  is  premature  and  will  be 
dismissed. — People  vs.  Center ^ 765 

Id.  —Waiver.  Taking  an  appeal  from  the  judgment  in  a  case  in  which  a 
finding  and  decision  are  on  file  is  a  distinct  act  of  waiver  of  notice  of  the 
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decision,  and  a  notice  of  intention  to  move  for  a  new  trial  filed  and  serred 
more  than  ten  days  after  such  waiver  is  too  late. — Id. 

Judgment  on  the  Pleadings— Motion— Verdict— Trial— Answer. 
After  verdict  in  favor  of  defendant,  and  judgment  thereon,  plaintiff 
moved  to  set  ande  the  judgment  s^nd  for  iudgment  in  his  favor  on  the 
pleadings  for  five  hundred  dollars — expressly  waiving  a  motion  for  a  new 
triaL  The  Court  denied  the  motion.  Held,  the  motion  was  irregular 
and  was  properly  denied.  Further,  if  made  at  commencement  of 
the  trial  it  should  have  been  denied,  because  all  the  material  averments 
of  the  complaint  were  denied  by  the  answer. — Tibbets  vs.  Blake 43GL 

Appeal — Release.  When  a  cause  is  tried  in  the  Court  below,  upon  the 
theoxy  that  a  release  of  the  cause  of  action,  set  up  in  the  answer  as  a  bar, 
was  denied  by  plaintifif,  defendant  cannot  claim  on  appeal  that  the  alle- 
gation as  to  such  release  was  admitted  by  plaintiff,  and  that  the  verdict 
was  against  an  admission  made  by  the  pleadings. — Crowley  vs.  City  R. 
B.  Co 65» 

Amended  Answer— Replevin.  Defendant  justified  as  Sheriff,  by  virtue 
of  writs  at  the  suit  of  Baker  &  Hamilton  against  one  Eckert.  Before 
the  commencement  of  the  trial,  defendant  was  allowed  to  amend  his  an- 
swer, setting  up  that  on  or  about  the  date  of  filing  the  complaint,  by 
virtue  of  a  a  older  issued  in  the  action  and  delivered  to  the  Coroner,  the 
property  described  in  the  complaint  was  taken  from  defendant  and  sub- 
sequently delivered  to  plaintiff.  Held,  the  amendment  was  properly 
allowed  and  evidence  of  the  fact  properly  admitted. — Carroll  vs.  Sprague    83 

Supplemental  Complaint.  The  Court  refused  leave  to  plaintiff  to  file  a 
supplemental  complaint,  setting  forth  that  after  he  had  replevined  the 
property  from  defendant,  the  latter  again  took  a  portion  of  the  pnmerty 
so  replevied  at  the  suit  of  creditors  of  £ckert  other  than  Baker  &  Ham- 
ilton. Held,  the  refusal  was  not  error  and  the  reiection  of  evidence  of 
such  facts  was  proper. — Id. 

Partition  —Appeal— Ejectment.  In  1878  plaintiffs'  brought  partition. 
Judgment  went  for  defendant.  On  appeal  the  jud^ent  was,  on  Octo- 
ber 3,  1881,  reversed,  with  direction  to  make  partition.  In  1879  plain- 
tiffs had  brought  ejectment  for  the  same  lands,  which  resulted  in  a  judg- 
ment for  defendant,  October  13,  1880.  In  March,  1881,  a  bill  was  filed 
to  declare  a  trust  concerning  the  same  lands,  which  is  still  pending.  De- 
fendant moves  the  Supreme  Court  to  modify  the  judgment  in  the  parti- 
tion suit  so  far  as  it  directs  a  partition  on  the  ground  that  it  would  cause 
an  injustice  in  depriving  him  of  the  benefit  of  the  judgment  obtained  in 
the  ejectment  suit.  Held,  the  moti*  nmust  be  denied,  as  defendant  was  at 
liberty  to  plead  the  recovery  of  the  iudgment  in  the  action  brought  by 
plaintiffs  against  him.—  Martin  vs.  Walker 26 

Special  Rulings— Findings.  After  the  close  of  the  evidence  plaintiff 
presented  certain  rulings  to  the  Court,  asking  it  to  rule  thereon.  The 
Court  declined,  on  ^e  ground  that  the  findings  of  fact  and  conclusions  of 
law  were  sufficient,  ■^^'ithout  special  rulings.  Held:  under  our  system, 
the  action  of  the  Court  was  proper. — Chandler  vs.  People's  Savings 
Bank 74 

Nonsuit.  A  party  moving  for  a  nonsuit  must  state  in  his  motion  the  pre- 
cise grounds  on  which  he  relies,  so  that  the  attention  of  the  Court  and 
the  opposite  counsel  may  be  particularly  directed  to  the  supposed  defects 
in  the  plaintiffs*  case.  Accordingly,  Held:  a  motion  for  a  nonsuit  on  the 
ground  that  *'  plaintiffs  had  not  introduced  any  testimony  tending  to  sus- 
tain the  action  "  was  insufficient. — Coffee  vs.  Greenfield 88 

Sufficiency  of  Denial— Appeal— Answer.  Where  a  case  is  tried  upon 
the  theory  that  the  denials  of  the  answer  are  sufficient,  an  objection  to 
such  denials  cannot  be  raised  for  the  first  time  in  the  appellate  Court. — 
Duprat  vs.  James  et  al 56 

Id. — Jury  Trial.  The  action  being  a  common  law  action,  the  right  of 
trial  by  jury  existed  unless  it  was  waived  by  the  mode  pointed  out  by 
stetute.     (631,  C.  C.  P. )— Sweeney  vs.  Stanford 355 

Id. — W^AiVER— Appearance.  The  failure  of  defendant  to  appear  when 
the  case  was  called  on  the  equity  calendar  did  not  operate  a  waiver  of 
the  right  of  trial  by  jury,  because  the  case  was  improperiy  on  such  cal- 
endar.— Id. 
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Chabge.  The  whole  charge  cannot  be  excepted  to  ^nerally.  The  excep- 
tion should  be  sufficiently  specific  to  call  the  attention  of  the  Court  to  the 

alleged  error. — Rogers  vs,  Mahoney 220 

Instructions.    It  b  not  error  to  refuse  instructions  contradictory  to  others 

already  given.— Hughes  vs.  Bray 802 

Bill  Filed  by  Attornet-Gbnbaal.  Where  a  bill  in  chancery  to  to  annul 
a  patent  to  land  is  filed  in  the  name  of  the  United  States,  having  the 
si^^iature  of  the  Attorney-General  of  the  United  States,  subscribe  by 
his  authority,  the  Court  is  authorized  to  entertain  the  bill. — United 

States  vs.  MiUan 116 

Where  equitable  and  legal  defenses  are  interposed,  the  equitable  defense 
must  first  be  disposed  of  before  proceeding  to  try  the  legal  one. — Quimby 

vs.  Conlan 882 

As  to  misjoinder  of  parties  plaintiff,  see  Daly  vs.  Cunningham. 543 

As  to  substitution  of  succession  in  interest 822 

See  Ejecjtment,  432,  743;  Discovery,  709 ;  Service;  Sheriff's  Fees,  747; 
Weisenbom  vs.  Neumann,  311;  Parties;  Statutes  of  Limitations,  803; 
New  Trial,  656,  762;  Appeal,  430,  222;  Practice;  Pleading;  Bill  of 
Exceptions,  259. 

PRACTICE  AND  PLEADING.    See  Foreclosure 188 

PRE-EMPTION.    Purchase  from  prior  occupants  establishes  no  pre-emptive 

rights  against  existing  occupants. — Quimby  vs.  Conlan. 382 

PRESUMPTION.  See  Street  Assessments,  a54 ;  Appeal,  533;  Witness, 
398 ;  Meredith  vs.  Santa  Clara  Mining  Co. ,  609. 

PRELIMINARY  EXAMINATION.    See  Criminal  Law 807 

PRESIDENT  AND  SECRETARY  OF  MINING  CO.'S  POWERa    See 

Overdraft 454 

PROBABLE  CAUSE.    See  Malicious  Prosecution 220 

PROCEEDINGS  TO  OBTAIN  PATENT  FOR  SEVERAL  CLAIMS 
See  Lieu  Lands. 

PROHIBITION— Sunday  Law.  An  application  for  a  writ  of  prohibition  to 
stay  proceedings  in  the  Superior  Court  for  a  violation  of  the  ''Sunday 
Law  will  be  denied,  it  appearing  that  subsequent  to  the  submission  of 
the  matter  in  the  Supreme  Court,  the  Superior  Court  had  dismissed  the 

yrosecution  against  petitioner. — Blade  vs.  Supervisors 279 
ustice  Court,  78;  Jurisdiction.  425,  400. 

PROMISSORY  NOTE.    A  note  for  **  pounds  sterUng  "  is  negotiable.  -King 

vs.  Hamilton : 712 

When  interest  is  due  payable  at  a  future  day  *'  with  "  interest  at  a  prescribed 

rate. — Tanner  vs.  Dundee  and  I.  Co.,  etc 706 

See  Debtob  and  Creditor,  82;  Pleading,  306. 

PRIVILEGED  COMMUNICATIONS -Attorney— Burden  of  Proof. 
Burt,  an  attomey-at-law,  was  called  for  the  purpose  of  testifying  to  a 
communication  and  impeaching  Eckert,  a  witness  for  the  defense.  Held: 
it  was  incumbent  on  the  defense  to  show  that  the  communication  was 
privileged;  it  was  not  enough  that  Burt,  or  the  firm  of  Burt  &  Gale,  had 
incidentally  or  otherwise  done  a  great  deal  of  business  for  Eckert.'* 
The  profedsion^  counsel  must  have  been  given  in  relation  to  the  partic- 
ular property  in  dispute. — Carroll  vs.  Sprague.   82 

PRIORITY.    See  Estate  of  Deceased  Persons 680 

QUALIFICATION  OF  JURORS -Criminal  Practice,  534. 

RAILROAD  GRANTS— See  United  States  vs.  Childers 714 

RAPE — Case  stated  where  instructions  held  not  erroneous. — People  vs.  De 

Loe  Angeles. 768 

See  Criminal  Law,  193. 

REASONABLE  TIME— Attachment.  The  words  "reasonable  time"  should 
have  reference  to  attendant  circumstances  or  events.  Reasonable  time, 
connected  with  one  set  of  circumstances,  might  be  quite  unreasonable 
connected  with  other  circumstances. — Scherr  vs  Little 625 

REASONABLE  DOUBT— See  page  677. 

READING  INSTRUCTIONS— See  Criminal  Law,  440. 
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RECLAMATION— Swamp  Lands  —  Absessmbnt  —  Constitutiok — NoncB* 
The  objection  that  the  provisions  of  the  Political  Code  relatii^  to  the 
assessment  of  lands  within  recUmation  districts  are  unconstitutional  be- 
cause they  do  not  provide  for  any  mode  by  which  a  party  assessed  shall 
have  notice  of  the  proceeding  and  an  opportunity  to  object  to  the 
amount  charged  against  his  land.  Held,  not  well  taken.  It  can- 
not be  mat^al  that  the  landowner  had  no  notice  before  the  pro- 
portional benefit  to  his  land  was  estimated  by  Uie  Commissioners,  if 
in  the  subsequent  action  i>rovided  for  by  the  Code  he  has  had  his  day  in 
Coiut,  with  full  opportunity  to  contest  the  charge,  before  it  was  declared 
a  lien  upon  his  land,  or  a  judgment  to  be  collected  out  of  his  genenl 
property. — Reclamation  District,  108.  vs.  Evans. 80E^ 

Id.  It  may  be,  and  probably  is,  true  that  the  Court  below  had  no  power 
to  change  the  assensment ;  out  of  this  defendant  cannot  complain,  since 
the  Court  had  power  to  declare  the  assessment  invalid  so  far  as  it  piir- 
ported  to  create  a  charge  against  his  lands. — Id. 

Assessmekt— Trustees.  Commissioners  appointed  by  a  Board  of  Sui)er- 
visors  to  levy  assessments  for  reclamation  purposes,  are  not  authorized  to 
assess,  upon  lands  situated  within  a  district,  a  charge  for  work  done  be- 
fore any  Board  of  Trustees  had  been  appointed. — Swamp  Land  District 
vs.  Feck 352 

Id. — Estimate— Value.  Neither  the  Board  of  Trustees  of  a  reclamation 
district  nor  its  engineer  have  authority  to  estimate  the  value  or  cost  of 
work  which  had  been  done  before  the  Board  had  any  existence. — Id. 

Id. — Complaint.  A  complaint  on  a  swamp  land  assessment,  showing 
that  a  part  of  the  as.sessment  is  for  work  done  before  there  was  a  Board 
of  Trustees  of  the  district,  is  invalid. — Id. 

Id.— By-Law.  The  C'Ode  does  not  leave  the  matter  of  such  assessments  to 
be  regulated  by  a  by-law  of  a  district.  Further,  the  by-law  relied  on  by 
plaintiff  is  inconsistent  with  the  provisions  of  the  Code  upon  the  same 
subject. — Id. 

Power  of  Legislature.    The  Legislature  has  the  constitutional  power  to 

grovide  for  the  reclamation  of  all  the  swamp  and  overflowed  lands  in  this 
tate,  whether  the  title  has  been  acquired  under  the  Arkansas  Act  or 
from  Mexican  grants,  and  to  assess  the  land  reclaimed,  to  pay  for  the  ex- 
penses incurred.  — Bixler  vs.  Supervisors 

See  Taxation  for  Local  Purposes,  746;  Practice,  352. 

RECEIVERS  -See  Insolvency,  236 ;  Mandamus,  372. 

RECITALS— See  Deed,  349. 

RECORD— See  Morse  vs.  Wright,  284. 

REDEMPTIONER— Mortgage.  To  entitle  a  party  to  the  status  of  a  re- 
demptioner  it  must  appear  that  he  was  the  mortgagor,  or  judgment 
debtor,  or  the  successor  m  interest  of  the  judgment  debtor,  or  a  creditor 
having  a  lien  by  judgment  or  mortgage  on  the  property  sold  at  fore- 
closure sale. — Edwards  vs.  Burris 14G 

See  Statute  op  Limitations,  671. 

REFORMATION  OF  MORTGAGE— Fraud— Mistake— Evidence.  Upon 
the  question  of  fraud  or  mistake,  if  the  evidence  which  tends  to  prove 
the  alleged  fraud  or  mistake  standing  alone  without  contradiction,  makes 
out  a  prima  facie  case,  the  Supreme  Court  will  not  reverse  a  judgment 
finding  such  fraud  or  mistake  because  the  prima  facie  case  is  contradicted 

by  other  evidence. — De  Jamett  vs.  Cooper 

Id.  Appellant  contended  that  Mrs.  Cooper  and  two  of  the  morligageea  did 
not  intend  to  have  the  land  in  controversy  included  in  the  m<n1^|age 
sought  to  be  reformed ;  that  the  plaintiffs  had  failed  to  show  that  it  was 
omitted  through  the  mistake  of  all  the  parties  to  the  instrument.  Mis. 
Cooper  and  her  husband,  Patrick,  suffered  default.  Patrick  Cooper, 
after  discovering  that  the  premises  in  dispute  were  not  included  in  the 
mortgage,  conveyed  them  to  Stephen  Cooper,  Jr.,  who  alone  appeared  in 
the  action.  The  testimony  as  to  knowledge  of  the  mistake  b|r  aefendants 
before  purchasing  was  conflicting.  The  wife  of  the  mortgagor  joined  in 
the  mortgage  as  a  nominal  party  thereto.  Held,  the  grantee  of  the  hus- 
band was  not  the  successor  of  the  wife  and  could  not  avail  himself  under 
the  circumstances  of  the  case  of  a  defense  which  the  wife  alone  ou^t  to 
have  made ;  and  that  it  was  unnecessary  to  prove  affirmatively  that  the 
mortgage  did  not  express  her  intention. — Id. 
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ItELIGIOUS  CORPORATION— Beqdest.  A  bequert  of  $2,000  was  made 
to  the  Wardens  and  Vestrymen  of  St.  John's  Episcopal  Church  of  Stock- 
ton, for  the  purpose  of  purchasing  a  chime  of  bells,  for  the  benefit  of  the 
church.  The  church  had  been  duly  organized  as  a  religious  corporation 
under  the  Act  of  April  22, 1850,  and  amendments  thereto,  and  continued 
as  such.  Held,  the  oequest  was  valid ;  was  in  accord  .witn.  and  intended 
to  carry  out,  the  objects  of  tiie  corporation. — Estate  oi  Eastman  vs. 
Wardens  and  Vestrymen,  etc 252 

Will.  Religious  corporations  organized  under  t^e  Act  of  April  22.  1850, 
and  its  amendments,  are  expressly  empowered  to  take  by  will.— Id. 

Id.— OoBPORATioN  Laws— Civil  Code.  Section  288  of  the  Civil  Code  con- 
tinued in  force  the  la^^'S  empowering  religious  corporations  to  take^  by 
will.  The  repeal  affected  by  such  section  only  related  to  corporations 
formed  after  the  Code  went  into  effect. — Id. 

HELEASE— See  Practice,  659. 

HEMOVAL  OF  DEAD  AMMALS-See  Alpers  vs.  Brown,  488. 

KENT— See  Lease,  831. 

HEPLEVIN— Act  of  GtOD — Bokd.  It  is  no  defense  to  an  action  upon  a  re- 
plevin bond  that  the  property  was  lost  through  the  act  of  God. — De 

Thomas  vs.  Witherby 724 

Pursuit  or  Property— Money  Expended.    In  an  action  for  the  recovery 
of  the  possession  of  personal  property,  money  exjoended  by  plaintiff  in 
the  pursuit  of  said  property  b  not  recoverable. — Reddington  vs.  Nunan.  627 
See  Practice,  82;  Pledge,  498. 

RES  ADJUDICATA— See  Former  Recovery,  370. 

RES  GESTAE— See  Criminal  Law,  390. 

RES  INTER  ALIOS  ACTA-See  King  vs.  La  Grange,  822. 

REVERSAL  OF  JUDGMENTS-See  Pbaotice,  485. 

REATIEW— See  Johnson  vs.  Superior  Court,  542 ;  Constitutional  Law,  96 ; 
Writ  op  Review. 

REVISED  STATUTES 56 

REVISION— See  Divorce,  680. 

ROBBERY— See  Criminal  Law,  8a 

ROLLING  MILLS— See  Harbor  Commissioners,  266. 

RULES  OF  SUPREME  COURT 841 

SALARY— Act  op  Nevada.    Nevada  vs.  Trousdale 288 

SALE— Sample— Warranty.  The  Court  instructed  the  jury  in  effect  that 
"  where  goods  are  sold  by  sample  the  law  implies  a  warranty  that  the 
articles  shall  not  be  inferior  in  quality  to  the  sample,  and  that  if  they  are 
the  purchaser  may  accept  them  and  bring  an  action  for  the  breach  of 

warranty."    Held,  proper. — Hughes  vs.  Bray *.. 302 

See  Covenant,  433;  Pleadings;  Brokers'  Commissions,  529. 

SAMPLE.    See  Sale 302 

SATISFACTION  OF  JUDGMENT.    See  Haggin  v.  Clark 689 

Id.— Id.  Only  on  payment  is  a  co-judgment  creditor  authorized  to  enter 
satisfaction  without  the  consent  of  the  other  creditor.— Id. 

SCHOOL  LANDS.    See  Coal  Lands 116 

SECTARIAN  SCHOOLS  —  Nevada  Orphan  Asylum.    The  Nevada  Or- 

Khan  Asylum  is  a  sectarian  institution.  Although  it  allows  each  child  to 
e  instructed  in  its  own  faith,  it  does  instruct  all  who  do  not  object.in  the 
doctrines  of  the  Catholic  Church.  The  Catholic  Church  is  a  sect— Ne- 
vada Orphan  Asylum  vs.  Hallock 63 

SECURITY— Assignment-Pledge.  An  assignment  of  ^perty  by  way  of 
security,  and  not  as  an  absolute  transfer,  leaves  an  mterest  in  the  as- 
signor. In  this  case  such  interest  passed  by  subsequent  assignment  to 
the  intervener,  and  the  Court  after  an  accounting  and  ascertainment  of 
the  amount  having  rendered  judgment  accordingly.  Held:  the  judgment 
should  be  affirmed.  — Chandler  vs.  People's  Savings  Bank 74 

SEGREGATION 562 
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SELF-DEFENSE.    See  Cbm ikal  Law 778 

SENTENCE.    See  Criminal  Law 453 

SEPARATE  COUlSTS.    See  Pleading 771 

SERVICE— Phacticb— Appeal— Mail-Noticb.— Reed  vs.  Allison 446 

Id.— Attorney— Agent.  Under  Section  1012,  Code  Civil  Ptooedure,  *the 
person  making  the  service  "  is  the  attorney  on  whose  behalf  it  is  done, 
and  not  an  immediate  agent  employed  by  him. — ^Id. 

Id. — Affidavit — Residence.  The  affidavit  of  service  of  notice  of  amieal 
by  mail  did  not  disclose  the  residence  of  the  attorney  on  whoee  bcaalf 
the  service  was  made.  Held:  the  affidavit  was  insumcieni  and  the  ap- 
peal should  be  dismissed.  — Id. 

Id.  Where  the  service  l^  mail  is  regular,  it  seems  the  party  to  whom  the 
paper  is  addressed  takes  the  risk  oi  the  failure  of  the  maiL  He  has  a 
rignt,  therefore,  to  insist  that  it  shall  be  sent  from  the  poet-office  of  tlie 
attorney  by  whom  the  service  is  sought  to  be  made. — Id. 

Op  Papers  on  Attorney.  The  Civil  Practice  Act  requires  all  papen  to 
be  served  on  the  attorney,  if  there  be  one.  Service  on  the  a^ndant 
personally  held  insufficient. — ^Lake  vs.  Lake 199 

Insufficient  Service  Cured  by  Appearance.    The  object  of  a  notice  is 
to  bring  a  party  into  Court     The  appearance  of  defendant's  attorney 
and  his  consent  that  the  case  should  proceed,  cures  the  insufficiency  of 
the  service. — Id. 
See  Practice,  264  ;  Summons,  626. 

SERVICE  OF  NOTICE  OF  APPEAL- Justice's  Couri^Appeai^-Jd- 
RiSDiCTioN.  Upon  api)eal  from  a  Justice's  Court  the  notice  thereof  must 
be  served  upon  the  adverse  party  or  his  attorney,  else  there  is  no  jurisdio- 
tion  in  the  appellate  Court. — Trobock  vs.  Caro 209 

SHERIFF— Payment  of  Labor  Liens.  Held,  that  Sheriff  was  wrong  in 
paying,  out  of  funds  received  on  levy  of  execution,  labor  liens  that  he 
was  notified  by  judgment  creditors  not  to  pay. — Nash  vs.  Muldoon 154 

See  Sureties,  154;  Statute  of  Limitations,  810. 

SHERIFF*S  FEES— Under  the  stetute  relating  to  Kern  County,  the  Sheriff's 
feeH  and  expenses  in  attachment  suits  must  be  allowed  by  the  Court  issa- 
ing  the  procesH.  So,  therefore,  an  action  brought  before  such  an  allow- 
ance cannot  be  s^istained. — Bower  vs.  Rankin 747 

SHERIFF'S  SALE-See  Ejectment,  74a 

SLANDER  OF  TITLE— Gravamen  of  Action.  Action  for  slander  of  title 
to  real  property.  It  appeared  from  the  complaint  that  at  the  time  of  the 
alleged  slander  plaintiff  had  no  estate  or  interest  in  the  property.  Held, 
the  action  of  the  Court  in  sustaining  a  general  demurrer  was  proper,  as 
the  gravamen  of  such  action  is  the  slander  of  plaintiff's  title. — Edwarda 
vs.  Burris 146 

SPANISH  LAW— Subsequent- Acquired  Title.  Under  the  Spanish  law  an 
after-acquired  title  does  not  inure  to  the  benefit  of  a  former  grantee. — 
Bixby  et  a\.  vs.  Bent  et  aL SI 

SPECIAL  RULINGS 74 

SPECIFIC  PERFORMANCE— When  contract  to  convey  real  property  will 

be  enforced. — Tanner  vs.  Dundee  L  I.  Co.,  etc. 706 

Parol  Contract.  In  an  action  for  the  specific  performance  of  a  written 
contract  to  convey  real  estate,  it  is  competent  for  the  defendant  to  show 
that  by  a  subsequent  parol  agreement  he  was  to  retain  the  title  until 
other  money  than  that  named  in  the  original  contract  (which  had  been 
loaned  by  him)  should  be  repaid ;  and  he  may  properly  refuse  to  convey 
until  such  other  money  be  rei>aid. — Hewlett  vs.  Miller 812 

SPRING  VALLEY  WATER  COMPANY— See  Constitutional  Law,  6aa 

STATUTE  OF  LIMITATIONS— Mortoaoe—Redemption.  An  instrument* 
in  form  a  deed  absolute,  was  executed  as  a  mortgage.  The  indebtednees, 
for  the  security  of  which  the  instrument  was  given,  arose  and  became 
due  more  than  four  years  before  the  commencement  of  this  action  to  re- 
deem. Defendant  pleaded  the  statute  of  limitations.  Held,  when  the 
indebtedness  became  due,  plaintiffs  and  defendant  enjoyed  reciprocal 
rights— plaintiffs  the  right  to  redeem  the  property  gi\en  as  security,  and 
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defendant  the  right  to  demand  the  debt.  More  than  four  years  )iaving 
elapsed  from  the  maturity  of  the  debt,  defendant's  cause  of  action  be- 
came subject  to  a  plea  of  the  statute  of  limitations,  as  did  also  the  plain- 
tiffs' right  to  redeem. — ^Taylor  vs.  McClain  671 

Bond — SHSRirF— Surbtibb.  Action  against  a  Sheriff  and  his  sureties 
upon  his  official  bond  to  recover  damages  which  the  plaintiff  sustained 
by  reason  of  the  seizure  and  sale  of  certain  personal  property  by  said 
Sheriff  under  a  writ  of  attachment  against  the  property  of  one  A :  Held, 
more  than  three  years  having  elapsed  after  the  cause  of  action  arose, 
plaintiff's  cause  of  action  was  barred.     (338,  339,  C.  C.  P.)— Paige  vs. 

CarroU 810 

T^e  statute  of  limitations  of  California  applies  to  both  legal  and  equitable 
causes  of  action ;  and  an  action  for  relief  on  the  ground  of  nraud  is 
barred  in  three  years,  the  cause  of  action  not  to  be  deemed  to  have  ac- 
crued till  the  discovery  by  the  aggrieved  party  of  the  facts  constituting 
the  fraud. — Dannmeyer  vs.  Coleman. 281 

DsMURRER.  Where  it  appears  that  the  fraudulent  acts  constituting  the 
cause  of  action  were  performed  more  than  three  years  before  the  filing  of 
the  bill,  a  demurrer  will  be  sustained,  unless  it  also  appears  that  the  facts 
constituting  the  fraud  were  not  discovered 'till  within  three  years.— Id. 

Knowledge  of  Fraud.  The  means  of  knowledge  of  fraud  are  equivalent 
to  actual  knowledge. — Id. 

Amended  Complaint.  By  amendment  to  complaint  plaintiff  is  not  enti- 
tled to  recover  a  demand  barred  by  the  statute  of  limitations  at  the  time 

of  amendment. — Meek  vs.  S,  P.  R.  R.  Co 80S 

Jia  to  sufficiency  of  finding  upon  the  issue  of  statute  of  limitations  in  eject- 
ment suit,  see  Osboni  vs.  Clark. 614 

See  Mexican  G-rants,  562 ;  Eitate  of  Deceased  Person,  241,  38,  54. 

STATE  LANDS— Contest— Effect  of  Judoment  of  Court  upon  Contest 
Referred.  After  a  judgment  has  been  rendered  by  the  Superior  Court 
following  the  reference  thereto  of  a  contest  to  purchase  land  from  the 
State,  the  Surveyor-General  is  bound  to  obey  such  judgment.  Such  offi- 
cer has  no  power  to  entertain  another  application  to  purchase  pending 
such  action  or  subsequent  to  the  rendition  of  judgment  in  favor  of  a  con- 
testant, and  make  a  second  reference  to  the  contest  to  the  Courts  for  ad- 
judication.— Cunningham  va.  Shanklin 105 

Id.— Mandamus — Surveyor-General.  In  such  case  mandamus  will  issue 
to  compel  the  Surveyor-General  to  take  the  necessary  steps  to  issue  to 
the  successful  contestant  a  patent. — Id. 

STATEMENT  FOR  NEW  TRIAL.    See  Appeal 430 

STARE  DECISIS.    See  Ex  parte  Koser 163 

STATUTORY  CONSTRUCTION.    See  Sunday  Law 163 

STOCKHOLDERS  SUIT  AGAINST  CORPORATION.  A  bill  inequity  by 
a  stockholder  against  a  cor{X)ration  and  its  officers  for  relief,  which  the 
corporation  itself  should  have  sought,  must  not  only  state  the  grievances 
which  entitle  the  stockholder  to  sue,  but  that  he  has  exhausted  all  means 
within  his  reach  to  obtain  redress  within  the  corporation. — Dannmeyer 
vs.  Coleman .^ 281 

Same.  The  stockholder  must  make  an  earnest,  not  a  simulated  effort,  with 
the  managing  body  of  the  corporation  to  induce  remedial  action  on  its 
part,  before  he  will  be  heard  in  his  own  behalf. — Id. 

Same.  If  he  fails  with  the  directors  of  the  corporation,  and  time  t)ermits, 
he  must  show  in  his  bill  that  he  has  made  an  honest  effort  to  obtain  ac- 
tion by  the  stockholders  as  a  body. — Id. 

Personal  Efforts.  He  must  himself  have  made  an  effort  to  secure  a  re- 
dress of  grievances  through  the  corporation.  The  efforts  of  some  other 
stockholder  several  years  before  will  not  suffice. — Id. 

Stockholder  at  Time  op  Transaction.    He  must  have  been  a  stockholder 
at  the  time  of  the  transactions  of  which  he  complains,  or  his  shares  must 
have  since  devolved  on  him  by  operation  of  law. — Id. 
See  Statute  of  Limitations. 

STREET.    See  Harbor  Commissioners 304 

STREET  ASSESSMENT— Diagram-Crossings— Appeal— Board  of  Su- 
pervisors. One-half  of  the  frontage  of  the  block  in  which  defendant's 
lot  lies  was  assessable  and  assessed  for  work  done  on  a  street-crossing  in 
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San  Francisco.  The  length  of  the  entire  frontacre  of  the  block  was  given 
on  the  diagram.  Held,  the  failnrie  to  have  marked  on  the  diagram,  hy 
distinct  lines,  how  mucn  of  one  of  the  lots  was  assessed  for  work  done  oa 
the  crossing  included  in  the  assessment,  was  purely  technical,  and  might 
have  been  remedied  by  appeal'  to  the  Board  of  Supervisora.  By  neglect- 
ing to  appeal  the  objection  was  waived. — Dyer  vs.  Parrott. 497 

Dismissal— Pbesumption.  On  appeal  from  a  decree  foreclosing  a  street 
assessment  lien,  the  decree  recited  that  the  action  was  dismissed  as  to 
some  of  the  defendants.  Held,  all  presumptions  are  in  favor  of  the  cor- 
rectness of  the  proceedings  of  Courts  of  general  jurisdiction,  and  as  the 
consent  of  the  defendants  appealing  would  have  justified  the  order  of  the 
Court,  the  presumption  is  that  such  consent  was  given,  there  being  noth- 
ing in  the  record  to  the  contrary.— Parker  vs.  Altschul SM 

Illegal  Charge — Resolution  of  Intention.  It  is  a  good  defense  to  an 
action  for  a  street  assessmf  nt  in  San  Francisco  that  there  was  included 
in  the  assessment,  as  well  as  in  the  demand,  a  charge  for  work  done 
which  was  no^  authorized  by  the  resolution  of  intention  or  the  invitation 
for  sealed  proposals.— Donnelly  vs.  Howard 368 

Id. — Appeal — Supervisors.    In  such  case  a  party  is  not  bound  to  appeal 
to  the  Board  of  Supervisors  to  have  the  assessment  corrected. — Id. 
See  Harney  vs.  Corcoran 260 

SUBSEQUENT  ACQUIRED  TITLE.  See  Spanish  Law  ;  After  Ac- 
quired Title. 

SUBSEQUENT  PURCHASER— Deed— Notice— Valuable  Considkba- 
TiON — Record.  As  respects  subseciuent  purchasers  of  land,  it  is  only 
subsequent  purchasers  for  a  valuable  consideration  who  are  protected 
against  prior  conveyances  unrecorded. — Morse  vs.  Wright. 

SUBSTITUTION.    See  Skewes  vs.  Dunn 718 

SUCCESSOR  IN  INTEREST.    See  King  vs.  La  Grange 

SUMMONS.  An  affidavit  of  service  ot  summons  by  a  person  othor  than  the 
Sheriff  should  state  that  such  person  was  over  the  afi^  of  eighteen  yean 
at  the  time  of  such  service,  else  a  judgment  renderea  thereon  by  default 
will  be  reversed  on  appeal — ^WeiU  vs.  Bent 

SUNDAY  LAWS-Secs.  300,  301,  Penal  Code.  The  laws  known  as  the 
Sunday  laws  comprised  in  300,  301  of  the  Penal  Code  are  constitntionaL 
(Thornton,   J.,  Morrison,  C.  J.,  Myrick,   J.,  McKee,  J.) — Ex  pabtb 

Koser 16S 

Id.— Statutory  Construction— Constitutional  CoNSTRUcnoy.  The 
statute  known  as  the  Sunday  laws  simply  expresses  the  intention  of  the 
Legislature  to  establish  a  day  of  rest  from  secular  emplojrment.  The 
Acts  are  not  prohibited  as  offenses  against  religion.  (McKee,  J.,  Thorn- 
ton, J.,  Mynck,  J.,  Morrison,  C.  J.) — Id. 

See  Jurisdiction,  112 ;  Prohihition,  279,  681. 

SUPERIOR  COURT— See  Jurisdiction.  75,  78, 112,  257,  425. 

SUPERVISORS— Power  to  regulate  laundries,  eta    In  matter  of  Quong  Woo.  815 

SUPPLEMENTAL  ANSWER-See  Appeal,  226. 

SUPREME  COURT— See  Jurisdiction,  660,  84. 

SURETIES— Liability  for  Moneys  Collected  by  Sheriff  on  ax  Execu- 
tion after  the  Return  Day.  When  property  levied  ufwn  was  sold 
prior  to  the  return  day,  the  Sheriff  can  receive  the  purchase  money  offi- 
cially after  the  return  day,  and  is  liable  for  it  on  his  own  bond. — Nash 
vs.  Muldoon. 154 

Return  of  Execution  on  which  Money  Collected.  It  is  not  neces- 
sary that  there  should  be  a  return  admitting  the  collection  before  suit  on 
Sheriff's  bond. — Id. 

When  Released  from  Bond  Liable  for  What?  Sureties  on  Sheriff's 
bond  not  liable  for  moneys  collected  by  Sheriff  after  their  release  from 
his  bond. — Id. 

Equity— Money  Paid  to  the  Use  of  Another.  Plaintiff  and  defend- 
ant were  sureties  on  a  note  executed  hjr  W.  to  M.  W.  became  embar- 
rassed, and  to  protect  the  sureties  certain  land  was  convejred  by  him  to 
defendant,  the  latter  agreeing  to  start  W.  in  the  sheep  business  and  tho 
first  money  realized  out  of  such  business  to  be  applied  to  the  payme|it  of 
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the  note  of  M.  Defendant  failed  to  apply  the  money  realized  to  the  pay- 
ment of  the  note,  in  conseauence  of  which  plaintiff  was  compelled  to  pay 
one-half  thereof!  Held»  aefendant  was  rjsponsible  in  an  equitable  ac- 
tion for  money  paid  to  the  use  of  defendant. — Loifan  vs.  Talbot 80 

See  Undbrtakino  on  Attachment,  294;  Statute  of  Limitations,  810; 
Pleading,  306;  Appeai.  Bonds,  609;  Estate  of  Deceased  Persons, 
602. 

STJIIPRISE— See  page  813. 

SUHVEY— See  Swamp  Lands.  338. 

"Wlien  ex  parte  surveys  are  not  admissible  in  evidence.    See  United  States 

vs.  C.  P.  R  R.  Co.,  340;  Quinby  vs.  Conlan,  382;  Mexican  Grant.  . .  562 

S  U  KVEYOR— Application— Affidavit.  Under  the  above  Act  the  duty  of 
the  County  Surveyor  does  not  commence,  nor  can  he  offii^ially  act  con- 
cerning any  application,  until  the  affidavit  and  application  are  officially 
put  before  nim.  In  the  present  cAse  the  survey  having  been  made  before 
appellant  made  any  application  or  affidavit,  it  was  but  the  survey  of  a 
private  person  and  had  no  official  sanction. — Id. 
See  Taxation  for  Local  Purposes,  746 ;  Reclamation,  805. 

SAVAMP  LANDS —Monterey  Bat.  Lands  forming  a  portion  of  the  front- 
ap^e  of  the  bapr  of  Monterey  which,  for  years,  have  been  used  for  commer- 
cial and  maritime  purposes,  which  were,  at  the  date  of  the  survey  and 
application  under  which  appellant  claims,  covered  by  the  waters  of  the 
oroinary  tides,  and  of  no  value  for  agricultural  purposes.  Held  :  Not 
subject  to  sale  under  the  swamp  land  laws  of  the  state.  (Stats.  1863, 
591.)— People  vs.  Cowell 338 

SWAMP  LAND  ASSESSMENTS— See  Certiorari,  223;  Reclamation, 
352;  Land  Assessments;  Practice,  352. 

TTAXES.    See  Constitutional  Law,  96 ;  Foreclosure.  515. 

TAXATION  —  Statement  —  Assessor  —  Constitution  —  Political  Code. 
Section  3633,  Political  Code,  |)rovidin^  for  furnishing  Assessor  with  a 
statement  of  property  is  inconsistent  with  Section  8  ot  Article  XIII  of 
the  Constitution.  — Orena  vs.  Sherman 814 

Id. — Id.    An  entry  on  the  assessment  book  opposite  the  name  of  the  party 
assessed,  that  he  had  '*  n^lected  to  return  statement  as  required  by  Sec- 
tion 3629,  Political  Code,'*^i8  sufficient— Id. 
See  Reclamation ^. .  807 

TAXATION  FOR  LOCAL  PURPOSES— Reclamation— Swamp  I*aiAs. 
As  the  Act  of  March  28, 1868  (Stats.  1867-8,  p.  507),  '*  An  Act  to  pro- 
vide for  the  management  and  sale  of  lands  belonging  to  the  State,"  con- 
tains a  provision  in  relation  to  taxation  for  local  purposes,  such  provision 
was  not  repealed  by  the  enactment  of  the  PobticaL  Code.  (PoL  Code, 
p.  19.)— Reclamation  District  3  vs.  Goldman 746 

TAXATION  OF  MORTGAGES.    See  Mortgaqb 314 

TAX  DEED.  Case  stated  where  description  in  tax  deed  is  sufficient.  — Ander- 
son vs.  Hancock •  787 

Recital— Equitable  Title  —  Assessment.  An  assessment  of  land  for 
taxes  was  claimed  to  be  valid,  but  the  tax  deed  was  void  by  reason  of  the 
recital  that  the  property  was  assessed  to  a  corporation  "  and  to  all  own- 
ers and  claimants  Known  or  unknown."  Suosequently  to  the  tax  pro- 
ceedings a  judgment  was  obtained  against  the  former  owner  of  the  prop- 
ert;^,  under  which  judgment  defendants  were  proceeding  to  sell,  when 

flamtiff.  claiming,  under  the  tax  proceedings,  applied  for  an  injunction, 
[eld:  ir  the  tax  proceedings  were  regular,  the  purchaser  (to  whose  right 
Slaintiff  has  succeeded)  acquired  an  equitable  title,  and  has  a  right  to 
emand  a  deed,  by  which  he  will  be  clothed  with  the  legal  title. — Hall 

vs.  Theisen 479 

See  Injunction,  479;  Mandamus,  479. 

TELEGRAPH  MESSAGES 473 

TENANCY  IN  COMMON— Chattel.  A  tenant  in  common  in  a  chattel 
cannot  maintain  an  action  against  his  cotenants  for  a  recovery  of  the  spe- 
cific chattel,  or  for  his  undivided  moiety  thereof  or  interest  therein. — Balch 

vs.  Jones 832 

See  Adverse  Possession,  114;  Howard  vs.  Donohue,  232. 
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TERRITORIAL  LIMITS.    See  Legislative  Power. 

TESTIMONY.    Of  witnesses  before  Bosnia  of  Equalization 

TITLE.    See  Evidence 774 

TITLES  OF  HEADLINES  OF  CODE.    See  Ex  parte  Koser lO 

TIMBER  ON  PUBLIC  LANDS.    See  United  SUtes  vs.  SmHh 387 

TONNAGE.    See  Harbor  CoMwisaioNKRS 

TRADE  -MARK.  A  trade-mark  can  be  appropriated  only  with  respect  to 
a  particular  class  of  merchandiFe.  An  appropriation  for  only  one  class 
does  not  entitle  the  owner  to  protection  in  tne  use  of  the  mark  for  a  dif- 
ferent cla«8,  and  any  subsequent  appropr  ator  may  use  the  same  mark  on 
a  different  class  of  merchandise.— Hecht  vs.  Porter 

Class.  In  trade-mark  law  the  word  class  is  not  used  in  a  scientific  sense, 
but  in  a  commercial  sense.  The  criterion  for  ascertaining  whether  an 
article  belongs  to  a  particular  class,  is.  What  does  the  buyer  aak  for,  and 
what  does  he  believe  he  is  getting  ? — Id. 

Leather  and  Rubber  Boots  not  Same  Class.    Held:  accordingly  where 

C'ntiffs  appro])riated  the  word  "  Ironclad  ^*  as  a  trade-mark  for  nibbo' 
ts,  that  it  was  no  infringement  for  defendants  to  use  the  same  woid 
as  a  trade-mark  for  leather  boots. — Id. 

TRANSCRIPT— Time  op  Filing.    See  Page  vs.  Latham,  678;  Appeal,  237. 

TRUSTS.    See  Mortgage,  457,  88. 

TRUST  DEED— Foreclosure.  A  deed  of  trust  does  not  require  a  foreclos- 
ure—citing Grant  vs.  Burr,  54  Cal.  298,  and  Bateman  vs.  Burr,  7  Pac 
C.  L.  J.  274.— Durkin  vs.  Burr S19 

UNDERTAKING  ON  APPEAL.    See  Appeal 250 

UNDERTAKING  ON  ATTACHMENT -City  and  County  of  Saw  Frah- 
cisco — Sureties— Public  Policy.  Parties  signing  an  undertaki^  on 
attachment,  as  sureties,  at  the  suit  of  the  city  and  county  of  San  Inran- 
cisco,  cannot  be  held  responsible  thereon,  as  such  is  not  a  statutory  un- 
dertakking,  is  without  considers  tion,  in  contravention  of  the  policy  of  the 

law,  and,  therefore,  void. — Morgan  vs.  Menzies 2M 

Id. — Code  op  Civil  Procedure.  Section  1058,  C.  C.  P.,  as  it  stood  in 
September,  1874,  did  not  authorize  an  attachment  bond  in  an  action 
wherein  the  city  and  county  of  San  Francisco  was  plaintiff.  As  plain- 
tdfif,  it  was  only  required  to  file  the  complaint  and  aiffidavit  for  attach- 
ment prescribed  by  the  C.  C.  P.,  and  thereupon  it  became  the  duty  of 
the  clerk  to  issue  the  writ. — Id. 
See  Pleadings 294 

USAGE.    See  Damages  3(tt 

VACANCY— Supervisors— Superior  Judges.  Su|>erior  Judges  have  no 
power  to  fill  a  vacancy  in  the  Board  of  Supervisors. — Myers  vs.  Super- 
visors  27S 


Id.— Appointment.  If  there  is  power  to  appoint  in  such  case,  it  rests 
with  the  Governor,  under  Section  999  Political  Code,  or  with  the  Board 
of  Super\'isors,  under  Section  4115  Political  Code. 

Id.     Until  a  person  is  dulv  appointed  or  elected  the  incumbent  has  the 
lega'  right  to  exercise  ana  enjoy  the  (office. 
See  Certiorari 29T 

VARIANCE.    See  Criminal  Practice,  738 ;  Criminal  Law,  110. 
VENUE.    See  Cooke  vs.  Pendergast,  755 ;  Place  of  Trial. 
VERDICT.    New  Trial,  273 ;  Criminal  Law,  313. 

VERIFICATION.    See  Practice 33 

VOID  .TUDGMENT.    See  Jurisdiction 

VOLUNTARY  ASSOCIATIONS.    See  McCaUion  vs.  Hib.  Savings  &  Loan 

Society 

WAIVER.    Parties  may  waive  a  constitutional  or  statutory  right. — ^Meredith 

vs.  Santa  Clara  Mining  Co 

See  Practice 

WATERCOURSE— Real  Property— Appurtenance.  A  watercourse  is 
real  property,  and  the  right  to  have  water  flow  into  it  is  incidental  and 
appurtenant  thereto— L.  K.  R.  W.  Ditch  Co.  vs.  K.  R.  &  F.  Canal  Co.  3M 
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Water — Ditch.  Conceded  that  plaintiff  does  not  own  the  corpus  of  tlie 
water  until  it  shall  enter  its  ditch,  yet  the  right  to  have  it  flow  into  the 
ditch  appertains  to  the  ditch. — Id. 

Id. — Heheditament.  The  right  of  plaintiff,  the  owner  of  the  water- 
course, to  have  the  water  flow  in  King's  river  is  an  incorporeal  heredita- 
ment appertaining  to  its  watercourse. — Id. 

WATER  RATES— Invalidity  op  the  (so-calledj  Bayly  Ordinance.  .  The 
order  establishing  water  rates  to  be  collected  in  the  city  and  county^  of 
San  Francisco,  for  water  supplied  to  the  city  and  county  for  municipal 
purposes,  and  for  water  furnished  for  domestic  purposes  to  private  con- 
sumers, provided  that  in  case  the  city  and  county  paid  its  rates  monthly 
or  any  part  thereof,  the  same  should  be  allowed  to  private  consumers  to 
the  extent  of  a  25  per  cent,  reduction  on  their  rates.  Held,  invalid. 
Such  action  is  not  fixing  rates  ;  it  is  only  naming  rates  with  a  contin- 
gency.—S.  F.  Pioneer  Woolen  Factory  vs.  Brickwedel 

Mandamus.  The  petitioner,  a  private  consumer,  claiming  under  such  an 
ordinance,  cannot  compel  the  Auditor  by  mandamus  to  audit  and  allow 
the  claims  of  the  company  for  water  furnished  for  municipal  purposes. 
Id. 

Free  Water.  The  question  whether  the  city  and  county  is  entitled  to 
water  free  for  such  purposes  as  are  enumerated  by  the  Act  of  April  22. 
1858,  not  decided  oy  a  majority  of  the  Court.  (Mr.  Justice  Ross  ana 
Mr.  Justice  Myrick  m  their  concurring  opinions  held  that  the  city  is  not 
entitled  to  free  water  for  art  v  purpose. 
The  (Constitution  has  released  the  Spring  Valley  Water  Company  from  the 
obligation  of  furnishing  free  water  to  the  city  and  cousty. — S.  V.  W.  W. 

vs.  Supervisors 660 

~"  Bee  Contract,  704 ;  S.  V.  W.«W.  vs.  Supervisors,  799. 

WHARFAGE— See  Harbor  Commissioners,  266. 

WILL — See  Relioioub  Corporations,  252. 

WITNESS  —  Imprisonment  —  Examination — Magistrate— Undertaking. 
There  is  no  authority  to  exact  from  a  witness  who  was  not  examined  be- 
fore the  committing  Magistrate  an  undertiJcing  that  he  will  appear  and 
testily  at  the  Court  to  which  the  deposition  and  statements  were  sent. 
Without  such  examination,  a  witness  cannot  be  committed  to  prison  for 
a  failure  to  give  such  undertaking. — £x  parte  Shaw 682 

A  convict  is  a  competent  witness, — Feople  vs.  McLane 398 

Jury— Presumption — Evidence.  Every  competent  witness  is  presumed 
to  speak  the  truth.  Whether  the  presumption  is  removed  by  evidence  is 
a  matter  of  which  the  jury  are  "exclusive  judges."^  The  jury  may  be- 
lieve a  witness,  notwithstanding  proof  of  his  conviction  of  a  felony. — Id. 
Credibility  op.  The  Supreme  Court  cannot  pass  upon  the  credibility  of 
witnesses. — De  Jamett  vs.  Cooper 298 

Before  Board  of  Equalization.    See  page  685 ;  Evidence,  82,  830 ;  Criminal 
Law,  99. 

WRITING— Construction  of  Revised  Statute,  page  836. 

WRIT  OF  RE  VIEW— Record.  The  Supreme  Court  is  confined  to  the  record 

of  the  Court  below  upon  proceedings  for  review. — Roe  vs.  Superior  Court    25 

Id.— Contempt — Trial.  The  record  upon  proceedings  to  review  an  adju- 
dication for  contempt  contained :  First,  affidavits  of  the  facts  constitut- 
ing the  contempt ;  second,  anjtwer  of  petitioner ;  third,  judgment^  which 
latter  stated  tnat  the  matter  had  been  regularly  heard.  Held,  it  suffi- 
ciently appeared  that  there  had  been  a  proper  trial  of  the  alleged  con- 
tempt.— ^Id. 

Id.-— Jurisdiction — ^Error.  The  record  must  show  error,  for  when  juris- 
diction is  once  had  of  subject-matter  and  person,  every  intendment  must 
be  made  to  support  the  judgment. — Id. 

Id. — Correction  op  Record.    If  the  record  on  proceedings  for  review  is 
erroneous,  it  must  be  corrected  by  motion  or  suggestion  to  the  Court  be- 
low.— Id. 
See  Certiorari. 
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